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ERRATA. 


SectioDs  2  and  9,  nnd  sectioD  ()05.  Civil  Code,  in  RKsond  line  from  the 
close  of  the  Ryllahus  in  case  of  Alexander's  Kx'ors  v.  Alford,  surviving  part- 
ner, etc.,  should  be  subsections  2  and  vi  and  section  606. 

In  case  of  Cooper  v.  Nelson  &  Dabney,  on  page  891,  in  the  first  line  of 
third  paragraph  the  word  merely  should  be  members. 

In  same  case,  on  page  893,  after  the  word  first  the  word  bufc  should  be  that, 
nnd  the  word  but  after  the  word  second  should  be  that. 

In  the  case  of  Marion  County  v.  L.  &  X.  R.  R.  Co.,  page  Wi3,  in  th^  third 
paragraph  from  the  bottom  of  the  page  and  second  line,  after  the  word  judi- 
cial the  word  rule  should  be  sale. 

In  the  first  line  of  the  syllabus  in  the  case  of  Hopkins,  &c.  v.  Hopkins' 
Adm'r.  &c.,  page  945,  inst.ead  of  the  words  the  plain  till  recovered  a  judg- 
ment  in  favor  of  defendant  should  be  the  defendant  recovered  a  judgment. 
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Commonwealth  v.  Tate,  Ac. 

{Filed  Feb.  27,  1890.) 

1.  Official  bond  of  treasurer — Defalcation — Estoppel — In  an  action  by  the 
Comm  I n wealth  to  recover  of  the  sureties  of  James  W.  Tate  on  his  official 
bond  as  treasurer  of  Kentucky  the  sum  of  $H8,948.yi,  the  amount  of  alleged 
defalcation  by  said  Tate  as  treasurer,  which  occurred  during  his  term  of 
1882  and  1883,  the  appellees,  as  sureties,  allege  as  a  defense  to  the  action 
on  the  bond  for  that  term  that  he  had  committed  defalcations  for  large 
sums  during  his  preceding  terms,  which,  by  means  of  false  entries,  were 
carried  into  the  term  of  J  882  and  1883  as  so  much  cash  on  hand,  and  that 
they  are  not  liable  on  the  bond  for  same  becnuso  the  law  made  it  the  duty 
of  the  auditor  and  secretary  of  state  to  make  biennial  settlements  with  the 
treasurer,  and  of  the  auditor  to  make  monthly  settlements  with  the  treas- 
urer, and  that  with  the  faithful  performance  of  said  duties  by  the  auditor 
and  secretary  of  state  the  defalcations  of  said  treasurer  would  have  been 
easily  detected,  and  that  a  faithful  discharge  of  the  duties  of  said  auditor 
and  secretary  of  state  formed  a  part  of  the  contract  with  the  appellees,  and 
that  as  said  officers  had,  previously  to  1882  and  1883,  reported  monthly  and 
biennially  that  said  treasurer  had  kept  faith  with  the  state,  and  thus  induced 
appellees,  relying  upon  the  truth  of  said  reports,  to  become  sureties  on  the 
bond  for  1882  and  1883,  and  take  no  steps  for  their  indemnity,  that  the 
Commonwealth  is  estopped  to  maintain  this  action  against  them.  Held — 
That  a  failure  of  the  secretary  of  state  and  auditor  to  perform  their  duties, 
AS  required  by  chapter  108  of  the  General  Statutes,  will  not  estop  the  Com- 
monwealth from  a  recovery  against  the  sureties  on  the  bond  executed  by 
them  for  the  faithful  performance  by  their  principal  of  the  duties  enjoined 
on  him  as  treasurer  under  chapter  108  of  the  General  Statotes.  The  Com- 
monwe-tlth  Invested  the  auditor  and  secretary  of  state  with  the  powers  of 
eTamination  of  the  books  and  of  making  settlements  with  the  treasurer, 
not  as  a  guarantee  to  the  sureties  that  the  treasurer  would  faithfully  dis- 
charge his  duties  ;  if  such  had  been  the  purpose,  there  would  have  been  no 
need  of  the  treasurer  giving  security  for  the  faithful  discharge  of  his 
duties,  but  the  power  was  given  to  them  as  an  additional  guarantee  to  the 
people. 

2.  Evidence — Pass  books — Peremptory  instruction — The  lower  court  erred  in 
excluding  from  the  jury  the  pass  books  kept  by  the  treasurer  with  the  banks 
when  the  evidence  shows  they  were  regularly  and  accurately  kept  by  him. 

The  court  having  excluded  from  the  jury  the  pass  books  and  given  a   per- 
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emptory  instruction  to  find  for  the  defendants,  this  court  will  not  presume 
that  the  absent  evidence  authorized  the  verdict. 

This  court  will  indulge  the  presumption  that  evidence  absent  from  the 
record  would  support  the  verdict  only  where  the  issue  has  been  submitted  to 
the  jury,  or  where  the  law  and  facts  have  been  tried  by  the  court. 

8.  Experts — Where  the  book:*  and  transactions  are  numerous  and  an  exam- 
ination, item  by  item,  is  necc!>sary  to  ascertain  the  amount  of  defalcation,  the 
testimony  of  an  expert  who  has  made  a  careful  examination  of  them,  and  who 
is  competent  to  understand  them,  is  competent  evidence  to  go  to  the  jury  on 
the  trinl  of  such  issue. 

Tho-*.  11.  Hinesand  P.  W.  Hirdln  for  appellant. 

A.  Duvall,  Wm.  Lindsay,  D.  W.  Lindsey,  Frank  Chinn,  J.  W. 
Bodiiian,  P.  B.  Thompson,  sr.,  and  W.  A.  Sudduth  for  appellees. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

James  W.  Tate,  on  the  first  Mond  \y  in  August,  1867,  was  elected 
treasurer  of  the  appellant  for  the  term  of  two  years,  beKinin^r  on 
the  first  Monday  In  January,  1868.  He  was  eleded  biennially 
thereafter  until  the  first  Monday  in  Aujfust,  1887,  at  which  time  he 
wasa&rain  elected  f4»r  the  term  of  two  years,  and  held  the  office 
until  the  liOth  of  March,  18SS,  at  which  time  the  jjovernor  and  secre- 
tary of  state  suspended  hitii  from  the  duties  of  his  otti'-e;  and  in  a 
few  <iays  thereafter  the  legislature  impeached  him  and  he  was  re- 
moved from  office. 

The  appellant  «eeks  by  this  action  to  recover  of  the  appellees,  the 
sureties  of  srtid  Tate  cm  his  official  bond  for  the  term  of  1882  and  1883, 
the  sum  of  ;^3/.)-l8.9I,  the  alle^^ed  official  defalcation  of  said  Tate 
durintr  "^aid  term. 

The  appellees,  as  the  sureties  aforesaid,  denied  that  Tate  commit- 
ted any  act  of  (lefalcation  during  said  term;  they  allet^ed  that  he 
had  committed  defalcations  for  large  amounts  during:  his  preceding; 
terms  which,  by  means  of  false  entries,  were  carried  into  the  term 
of  1882  and  1888  as  so  much  cash  on  hand;  but  in  fact  the  sum 
apparently  carried  forward  into  said  terms  as  so  much  cash  on  hand 
was  not  cash,  but  represented  said  T.ite's  previous  defalcations;  and 
the  apfjellees  were  not  bound  on  said  bond  for  the  same.  They  also 
plead  that  Tate,  as  treasurer,  could  receive  no  public  money,  and 
did  receive  none,  except  by  the  written  permit  of  the  auditor,  and 
<?ould  pay  out  no  public  money,  and  did  not  pay  out  any,  except 
upim  the  warrant  of  the  auditor;  and  as  the  auditor  was  re<iuired 
to  settle  with  him  »mce  a  month,  and  the  auditor  and  secretary  of 
state  were  required  to  make  biennial  settlements  of  his  accounts, 
Ac,  it  was  impossible  for  him  to  make  any  defalcation  and  not  be 
detected  in  the  fact  t>y  the  auditor,  or  the  auditor  and  secretary  of 
state,  unless  these  officers  were  derelict  in  their  duty;  that  s:*id 
duties  of  these  officers  entered  into  the  contract  with  the  appellees 
as  the  sureties  of  said  Tate,  and  became  a  part  of  it;  and  as  the 
auditor  had  monthly  settlements  with  Tate  during  the  years  1882 
and  1883,  and  the  auditor  and  secretary  of  »<tate  made  a  biennial  set- 
tlement of  his  accounts,  Ac.  for  those  years  on  the  7th  day  «>f  Janu- 
ary, 1884,  and  reported  his  accounts  with  the  appellant  as  all  right, 
and  the  appellees  in  good  faith,  relying  on  the  same  as  correct,  and, 
therefore,  taking  no  steps  to  indemnify  themselves  against  the 
Alleged  defalcation,  and  if  there  was  such  defalcation,  the  same 
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•could  not  have  happened  or  remained  undiscovered  except  by  the 
nesrligence  of  the  auditor  and  necretary  of  state;  and  as  a  faithful 
discharge  of  their  duties  in  this  regard  formed  a  part  of  the  contract 
with  the  appellt'es,  and  as  their  neglect  to  perform  them  would 
cause  a  loss  to  fall  on  the  appellees,  which  would  not  have  fallen 
upon  them  had  these  officials  diligently  and  etticiently  discharged 
these  duties,  they,  the  appellees,  are  released.  They  also  allege  that 
said  auditdr  and  secretary  had  previously  to  1882  and  1883  rf*ported 
monthly  and  biennially  that  said  Tate  had  kept  faith  with  the 
State,  and  his  official  dealing  with  it  as  treasurer  was  correct,  and  as 
it  was  upon  the  faith  of  the  truth  of  these  statements  that  they 
signed  said  Tate's  bond  as  sureties  ;  ami  as  it  was  upon  the  faith  of 
these  monthly  and  biennial  statements  relative  to  the  term  of  1882 
and  1883  that  caust*d  the  appellees  to  rest  under  the  belief  that  T.ite 
was  not  in  default,  and  to  take  no  steps  for  their  indemnity,  the 
appellant  is  estopped  to  proceed  against  them. 

The  bond  executed  by  Tale  and  the  appellees  f<»r  the  term  of  1882 
and  1883  is  as  follows:  **  Whereas,  .James  W.  Tate,  of  the  county  of 
Franklin,  was,  at  the  general  election,  held  the  first  Monday  In  Au- 
gust, A.  L).,  one  thousand  eight  hundred  and  eighty-one,  duly  elected 
treasurer  of  the  State  of  Kentucky  ;  now  we,  James  VV.  Tate,  princi- 
pal, and  the  other  subscribers  hereto,  as  his  sureties  in  this  official 
bond  of  said  Tate,  do  hereby  bind  ourselves,  Jointly  anci  severally, 
to  the  Commonwealth  of  Kentucky,  that  the  said  James  \V.  Tate, 
as  treasurer  aforesaid,  shall  faithfully  and  dilisrently  discharge  all 
the  duties  appertaining  to  said  office.  In  witness  whereof  the  said 
James  W.  Tate  and  the  other  subscribers  hereto,  as  his  suieties, 
have  set  th'^'ir  respective  hnnds,"  &c. 

The  treasurer's  duties  are  (among  others)  to  receive  and  safely 
keep  In  the  treasury  all  money  due  or  payable  to  the  Cotnmon- 
wealth  from  collectors  of  revenue,  public  officers  and  others,  when 
tendered,  accompanied  by  the  permit  of  the  auditor  of  public  ac- 
counts, stating  the  amount  to  be  received,  on  what  account,  and 
from  whotn  to  be  received.  Pie  shall  immediately  make  out  a  re- 
ceipt for  the  amount  received,  and  for  what,  and  of  whom  received, 
and  deltver  it  to  the  auditor,  who  shall  in  like  manner  give  a  receipt 
to  the  officer  or  person  paying  the  same.  The  receipt,  besides  stat- 
ing the  amount  paid,  shall  also,  if  it  be  all  that  iw  due  from  the 
officer  or  person,  so  state."    Section  9,  chapter  108,  General  Statutes. 

*'  The  treasurer  shall  not  receive  into  nor  pay  out  any  money  from 
the  treasury,  except  upon  the  certificate  or  warrant  of  the  auditor.'' 
Sect! cm  7,  chapter  108,  General  Statutes 

*'If  the  treasurer  wilfully  misapply  any  of  the  public  money,  or 
shall  loan  or  use  the  same  for  his  own  pur|)oses,  or  for  the  uses  or 
purposes  of  another,  he  shall  be  guilty  of  felony,"  Ac.  Section  10, 
chapter  108,  General  Statutes. 

According  to  these  statutes  it  was  the  duty  of  the  treasurer  to  re- 
ceive and  safely  keep  in  the  treasury  all  public  mcmey  tendered 
upon  the  permit  of  the  auditor,  and  to  pay  the  same  out  only  upon 
the  warrants  of  the  auditor,  specifying  the  amount  to  be  paid,  to 
whom  and  for  what.  It  was  his  duty  to  safely  keep  said  money, 
unless  paid  out,  as  aforesaid,  and  to  appropriate  the  same  to  his  own 
use  or  that  of  another,  ffcc,  was  a  plain  violation  of  his  official  duty, 
a  breach  of  official  trust,  for  which  his  sureties,  by  the  express  terms 
of  the  bond,  were  liable.  There  are  no  conditions  or  provisos  in  or 
attached  to  this  bond  whatever.  The  bond  is  a  plain,  unciualified 
and  unconditional  undertaking  on  the  part  of  the  appellees,  as  the 
sureties  of  Tate,  to  be  responsible  for  the  faithful  and  diligent  (lis- 
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eharjrecif  all  the  duties  appertaining  to  the  office  of  treasurer,  ancF 
to  answer  in  damages  for  any  failure  of  hi.s  to  discharge  any  of  said 
duties;  and,  as  we  have  seen,  one  of  said  duties  was  not  to  use  or 
appropriate  for  his  own  benefit  or  that  of  another  any  of  the  pul)lie; 
money  entru*<ted  to  his  safe  keeping,  except  to  pay  the  name  out 
upon  the  warrant  of  the  auditor. 

But  did  the  failure  of  the  auditor  to  do  his  duty,  whereby  the 
treasurer  was  enabled  to  appropriate  the  State's  money  to  his  own 
use  and  conceal  the  fact,  and  rereive  from  the  auditor  monthly,  and 
from  the  auditor  and  secretary  of  state  biennial,  statements  that  his 
official  duties  in  regard  to  the  state's  money  were  h<iiiestly  and 
c*orrectly  discharyed,  release  the  sureties  from  their  obligation  to 
pay  to  the  stale  the  amount  of  Tate's  defalcation?  In  other  uords,  did 
the  auditor's  and  secretary's  duty  impliedly  form  a  part  of  the  con- 
tract with  saiti  sureties,  or  estop  the  state,  so  far  as  the  sureties  were 
concerned,  from  contradicting  suid  settlements? 

It  is  contended  that  Tate  could  not  have  stolen  from  the  treasury 
and  have  esc*ap<^d  the  detection  of  the  auditor  and  the  secretary  of 
state  had  the  first-named  made  proper  and  efficient  monthly  settle- 
ments,  and  the  two  together  biennial  selllements,  with  him.  Rather 
he  could  not  have  stolen  h*om  the  treasury  except  after  the  last 
monthly  settlement  and  before  the  next  without  the  theft  at  said 
next  settlement  l)eing  lietected,  if  the  auditor  had  perlormed  his- 
official  duty  in  that  regard,  and  the  theft,  however  often  couimitted^ 
would  be  discovered  lieyond  a  perad venture  at  the  next  biennial 
settlement,  if  the  auditor  and  secretary  of  state  had  performed  their 
official  duty. 

The  treasurer  could  receive  no  money  due  the  State,  except  by  the 
permit  of  the  auditor,  stating  the  amount  to  be  n»ceived,  on  what 
account,  and  from  whom  leceived.  It  is  the  treasurer's  duty  to 
immediately  receipt  the  auditor  for  the  same,  stating  the  amount 
receive^!,  for  what,  and  from  whom  received,  and  the  auditor  in  like 
manner  receipts  the  officer  f»r  person  paying  the  s;ime.  Each  trans- 
action of  this  sort  is  entered  in  detail  in  the  official  b<K)ks  of  each 
officer,  and  the  permits  and  rei-eipts  are  preserved  by  each. 

The  treasurer  can  pay  no  money  out  of  the  treasury  except  upon 
the  warrant  of  the  auditor,  specifying  the  amount,  to  whon),  and 
for  what ;  which  amount,  to  whom  and  for  what,  he  must  enter  in 
his  books.  His  books  must  show  in  full  and  in  detail  the  respective 
amounts  paid  into  the  treasury,  when,  i>y  whom,  and  lor  what» 
They  must  also  show  to  whom  vvarrants  have  been  is-^ued,  when» 
and  for  what  amount,  and  that  the  same  has  l>een  receipted  for  by 
the  treasurer;  also  the  treasurer  inust  report  once  per  week  to  the 
auditor  all  payments  at  the  treasury,  and  the  warrants  upon  which 
the  same  were  made,  <&c.  (Section  3,  article  2,  ch«npter  ICS,  General 
Statutes.)  Also  the  '^auditor  and  treasurer  hhall,  once  in  each 
month,  make  a  settlement  of  the  rei'eipts  and  disbursements  of  the 
money  at  the  treasury  of  every  description,  under  appropriate  heads,^ 
and  ifle  the  same  with  the  secretary  of  state,  whose  duty  it  shall 
be  to  report  them  to  the  general  assembly  within  the  first  ten  daya 
of  each  reifular  session.  And  the  auditor  shall,  once  in  each  month,, 
ascertain  whether  the  money  on  hand  in  the  treasury  agrees  with 
the  books  (»f  the  treasurer.  The  result  of  such  investigation  he 
shall  imme^liately  report  to  the  governor."  (Section  4,  article  2, 
chapter  6,  General  Statutes.)  **Upon  the  expiration  of  his  term  or 
resisrnation  of  his  office,  or  death,  the  secretary  of  state  and  auditor 
shall  examine  his  accounts,  state  the  same,  count  the  money  in  the 
treasury,  lake  an  Inventory  of  the  projierty,  Ac,  of  his  office,  and 
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take  a  receipt  for  same  from  his  successor  in  oflSce."  (Section  4,  arti- 
<»le  I,  chapter  108,  General  Statutes.) 

It  will  be  seen  that  it  was  the  duty  of  the  auditor  to  Rive  permits 
for  the  receipt  of  all  public  money  by  the  treasurer,  and  he  could 
lawfully  receive  no  public  money  without  said  permit;  and  if  he 
had  received  it  without  such  permit  the  auditor,  whose  duty  it  was 
to  look  after  the  prtynient  of  such  money,  would,  if  he  did  his  duty, 
soon  discover  the  fact.  A*nd  it  was  the  duty  of  the  auditor  to  is^ue 
all  warrants  for  the  payment  of  the  public  money,  and  the  treasurer 
<x}uld  nial<e  no  pnyment  of  the  same  without  such  wnrrants.  Said 
warrants  should  f^tnte  the  amount  to  be  paid,  to  whom  and  on 
what  account.  And  the  auditor  should  make  corresponding  entries 
of  these  matters  on  his  books.  It  was  also  the  duty  of  the  treasurer 
to  make  weekly  reports  to  the  auditor  of  all  payments  at  the  treas- 
ury, and  the  warrants  upon  which  the  snme  were  made,  Ac.  From 
these  reports  the  auditor  could  and  should  see  whether  or  not 
the  paymenis  were  made  in  accordance  with  his  warrnnts,  an  ac- 
<'urate  account  of  which  was  in  his  office,  and  from  which  he  could 
tell  how  nmch  money  oujjht  to  i)e  on  hand  ;  also  it  was  the  duty  of 
the  auditor  to  make  monthly  settlements  with  the  treasurer  of  the 
receipts  and  ciisbursements  of  the  money  in  the  treasury  of  every 
-description,  etc.  The  auditor  could  and  should  ascertain  from  his 
-own  books  how  much  money  the  treasurer  had  received  during  the 
month,  anci  how  much  he  had  been  authorized  to  pay  out;  and  it 
was  his  duty  to  ascertain  whether  the  money  on  h«nd  in  the  treas- 
ury aiireed  with  thebfjoics  of  the  treasurer,  &c.  As  before  said,  he 
<!0uld  tell  whether  the  books  of  the  trensurer  truly  showed  the 
amount  of  money  that  had  bef-n  received  and  the  amount  author- 
ized to  be  paid  out,  and  by  making  a  deduction  of  any  outstanding 
<!liecks  that  had  been  issued  by  the  treasurer  on  his  warrants  he 
<^ou!d  tell  whether  the  money  on  had  agreed  with  the  treasurer's 
l)ooks. 

Merely  sf»ttling  l)y  comparing  the  balance  sheets  of  the  auditor's 
-and  treasurer's  books,  and  thereby  ascertaining  the  respective 
amounts  of  the  receipts  and  expenditures,  was  not  a  compliance 
uith  the  statute  supra.  Under  such  practice  the  treasurer  could 
steal  for  two  years,  which  the  statute  siifjra  was  designed  to  pre- 
vent; also  in  the  biennial  settlement  of  the  treasurer's  accounts,  as 
rec|uired  by  section  4,  article  1,  chapter  1()8,  General  Statutes,  the 
auditor's  books,  if  correctly  and  truly  kept,  would  show  the  amount 
of  money,  and  by  whom  paid,  that  went  into  the  treasury  during 
said  ter?n,  and  the  amount  of  disbursements,  an<l  to  whom,  during 
aaid  term;  also  he  could,  without  involving  an  unreasonable  task, 
<'ount  the  money  in  the  treasury  and  ascertain  whether  the  same 
was  correct,  or,  if  the  same  was  iifthe  banks  used  as  depositories,  per- 
sonally apply  to  them  for  the  correct  amounts. 

If  some  of  the  public  delitors  had  paid  by  checks  drawn  on  some 
one  of  the  banks  of  the  State,  and  the  same  had  not  been  collected, 
the  auditor's  books  would  show  that  permits  had  been  granted  for 
these  amounts,  and  the  exhibition  of  the  checks  themselves  would 
•show  that  they  had  not  been  collected;  or,  if  tiiey  had  been  forwarded 
by  any  one  of  the  three  banks,  use(i  by  the  treasurer  as  State  deposi- 
tiiries^  «nd  had  or  had  not  ijeen  collected,  the  same  could  be  ascer- 
taine<l  at  such  bank.  Or,  if  the  treasurer  had  exhibited  a  list  of 
checks  drawn  in  favor  of  any  creditors  of  the  State  on  any  one  of 
«aid  banks,  the  auditor,  by  simply  comparing  thenj  with  the  corres- 
pond inir  warrants  and  receipts,  could  tell  whether  they  were  author- 
ized; and  the  actual  amount  of  money  in   the  treasury  or  banks 
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would  show  how  many  of  these  checks  had  been  paid  to  the  credi- 
tors, and  how  much  money  had  been  received  on  the  checks  given* 
to  them  by  the  State's  creditorH.  The  law  recjuires  these  duties  of 
said  officers  in  makin^their  monthly  and  biennial  settlements  of  tho- 
treasurer's  accounts,  &c.,  in  order  to  additionally  secure  the  safety 
of  the  public  money,  and  to  spee<lily  and  certainly  detect  and  ex- 
pose any  theft  of  it  by  the  treasurer. 

On  the  7th  of  January,  1884,  the  biennial  settlement  of  the  treas- 
urer's accounis  was  made  as  <)f  the  31st  nf  December  next  preceding. 
Between  the  31st  of  Decemi)er  and  the  7tb  (»f  January  the  treasurer, 
upon  the  permits  of  the  auditor,  ha<l  received  about  $7o,0iK).  It 
seems  thai  the  treasurer  took  a  sufficiency  of  thi-jsum  to  make  his 
books  correspond  with  the  auditor's  down  to  the  31st  of  Deceuiber, 
and  then  entered  the  amounts  makint;  up  the  $To.0(H)as  of  the  proper 
dates  in  the  months  of  January;  thereby  the  liooks  down  to  Decem- 
t»«r  3lst  were  made  to  balance,  and  tlie  January  statement  was  mjide 
to  ap|:>earall  rij^ht.  Why  did  not  the  audit4)r  and  secretary  detect 
this  Irauii?  The  auditor  says  it  was  because  he  <lld  not  consult  his 
hooks  in  reference  to  said  matter  (ui  the  occasion  of  siitl  settlement; 
that  said  settlement  was  made  by  the  treasurer's  books  alone.  This 
the  auditor  says  was  **not  excusable,  of  course."  He  also  states  that 
the  treasurer's  accounts  at  the  banks  were  not  personally  exannned; 
but  that  the  treasurer's  entries  and  evidence-*  of  the  same  were  re- 
lied on  in  ascertaining;  the  amount  of  the  public  money  therein. 
We  have  been  thus  particular  to  state  the  auditor's  and  s(?cretary's 
duties,  and  their  at le>;»'d  omissions  of  duties,  without  meaninir  to 
cast  any  personal  rettej-tions  on  either  of  ihem. 

But  the  statements  are  miide  in  view  of  the  fact  that  the  appel- 
lees rely  upon  these  supposed  omissions  as  a  breach  of  contract  on 
the  part  of  the  State  or  as  an  estoppel,  whereby  the  appellees  are 
released  from  liability  on  s:iid  bomi,  which  propositions  we  will 
pn  H -c^ed  t o  d  i scuss . 

The  appellees  went  thesureties  of  Tate  that  he  wouhl  faithfully  and 
diligently  discharjfe  all  the  duties  of  his  ollice.  Then*  were  no  con- 
ditions or  provisos  attached  to  this  undertaking.  It  he  could  not  have 
stolen,  except  by  the  auditor's  connivance  or  neuli^Miice,  a  fact  not 
decide<l  as  established,  and  he  was  thus  nnnhleil  to  steal,  it  was  never- 
theh»?%s  a  breach  of  faith  on  his  part  for  which  his  sureties  are  liable. 
The  lawmakers  attempted  to  hi<li;e  him  in  with  safej^uards  so  that 
he  could  not  steal  witlniut  the  theft  bein;^  almost  i  iiinedinteiy  dis- 
covered and  him  deprived  of  his  office  if  the  officer  or  officers, 
whose  duty  it  was  to  look  after  him,  did  their  duty;  nevertheless  he 
was  re<|uired  to  >rive  bond,  with  sureties,  in  a  larj;e  sum  that  he 
would  faithfully  discharge  his  duties.  Also  the  auditor  was  not  the 
trusted  supervi«*or  of  the  treasurer;  for  he,  too,  was  re(|uired  to  f^ive 
bond  for  the  faithful  discharue  of  his  duties.  The  lact  that  this  of- 
ficer mijifht  be  ne^lij^ent  did  not  license  Tate  to  steal;  it  neverthe- 
less was  his  duty  to  be  faithful  and  diligent,  and  the  apfiellees 
covenanted  that  he  would  be.  If  it  were  true  that  the  auditor's 
nej<li>fence  nujde  it  Imperative  on  Tate  to  steal,  it  miyht  be  then 
justly  said  that  the  appellef  s  ouirht  to  be  released.  But  the  auditor's 
nejylljfence  did  not  have  this  effect;  it  was  the  duty  of  Tate  not  to 
steal,  notwithstandinjf  the  auditor's  and  secretary's  neirliaence,  &c., 
and  the  aur^iel lees  covenanted  that  they  wouhl  be  responsible  if  he 
di<l.  It  was  not  the  auditor's  anti  secretary's  faithful  discharge  of 
duty  that  was  to  guarantee  that  Tate  would  faithfully  and  dili^ontly 
discfiari?e  his,  but  the  appellees  covenanted  that  they  would  guar- 
antee that  fact,  and  be  res|K>nsible  for  his  failure. 
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The  Commonwealth  invested  the  auditor  and  secretary  of  State 
with  the  powers  above  mentioned,  not  as  a  jjuarantee  to  the 
sureties  of  Tate  that  he  would  faithfully  discharjfe  his  duties.  If 
such  had  been  the  purpose  there  would  have  been  no  need  of  Tate 
giving  security  tor  the  faithful  discharge  of  his  duties;  but  the  power 
was  given  t(»  them  as  an  ad<litional  guarantee  to  the  f»fople.  Hence 
the  law  required  Tate  to  give  bond,  with  sullicient  sureties,  that  he 
would  faithfully  and  diligently  discharge  his  duties.  And  not  being 
satisfied  with  this  security  alone,  additional  sHfeiruards  were  thrown, 
around  his  officiai  conduct  in  the  way  of  preventing  his  stealing, 
and  speedily  deiectink?  the  same,  as  additional  security  to  the  peopl?; 
andasstillan  adilitional  security  to  the  people  l>ond,  with  suffi- 
cient sureties,  were  r» quired  t>f  tlieaurHior  that  he  would  ffiithfully 
and  diligently  dischariiC  his  duties.  We  conceile  that  these  duties 
were  mandatory  up«>n  the  auditor.  But  it  does  not  follow  that  Tate's 
sureties  are  nr)t  also  responsible  ;  for  both  bonds  were  reqnireil  as  in- 
dependent secureties  to  the  peojile.  It  was  supposed  that  the  auditor 
mi);ht  be  faithless,  negligent,  or  particeps  crimUih  with  the  treasurer,, 
consequently  he  was  required  to  give  b<»nd  for  the  faithful  discharge 
of  his  duties.  Hence  it  can  not  be  said  that  he  was  the  trusterl  atrent 
of  the  State  any  more  than  was  Tate.  Eat-h  «ave  bond  for  the  faithful 
and  dilit^ent  dischargeof  his  duties.  Eich  covenanteil  to  b^  faithful 
and  diligent  independently  of  the  action  of  the  other.  The  State 
required  this  covenant.  The  particepi^^  even  if  such  were  the  case, 
or  negligence  of  the  auditor  or  the  secretary  made  Tare  none  the 
less  a  criminal,  and  his  sureties  none  the  less  responsible  for  his  de- 
falcation. Tate  was  expressly  inrormevl  by  the  siatute  that  he  must 
not  obey  the  auditor  in  the  exercise  of  uniawfid  'authority,  if  he  at- 
tempted it.  E  ich  bound  himself  with  sureties  that  he  would  do  his 
duty  independently  of  the  conduct  of  the  other.  The  law  recjuired 
this  as  independent  and  additional  security  to  the  people.  The  fol- 
lowing language,  in  Taylor  v.  The  B.tnlv  of  Kei»tncky,  2  J.  J.  M., 
56-1,  is,  as  far  as  the  principal  is  coneerned,  applicable  here:  '' Sup- 
pose these  sever.d  agents  combine  to  defrau<l  their  principal,  is  the 
one  excused  hy  the  fa<-t  that  the  other  is  parllceps*?  Is  the  surety  of 
one  exonerated  i)i  cause  the  other  has  co-operated  in  the  malfeas- 
aiK*e?  Or  suppose  one  connive  at  the  fraud  or  improper  conduct  of 
the  other,  is  ihe  emj)loyer  responsible  becatise  one  of  its  agents 
knew  of  the  delinquency  atid  might  have  pn^veoted  its  occurrence?^ 
*  *  If  A  empb).v  an  ajjent  to  transact  particidar  business,  and  ex- 
act fnun  him  security  ft^r  his  fidelity,  and  constitute  another  atjent 
to  perform  other  associate  and  supervisory  functions,  surely,  if  they 
both  conspire  to  defraud  their  constituent,  th(»  security  shall  not  be 
permitted  to  say  that  the  act  of  the  aijeiu  is  that  of  the  principal." 
It  is  clear  from  what  has  been  said  that  the  duties  of  tlie  auditor 
and  secretary  did  n<it  fonn  a  part  of  the  contract  with  Tate's  sure- 
ties. Nor  did  their  conduct  estop  the  S:ate  from  proceeding  aj;ainst 
the  sureties. 

The  pleadings  concede  that  T^te  was  a  defaulter  prior  to  1882,  but 
it  is  denied  that  he  committed  any  acts  of  defalcation  in  18S2  and 
1888.  It  is  alleged  that  he  <'arried  these  prior  defalcations  over,  and 
was  charged  with  the  amount  of  them  in  his  biennial  settlement  of 
the  fir^^t  Monday  of  January,  1882,  which  went  to  make  up  the 
$5I2,UUU,  or  the  $482,Oi>0,  supposed  to  be  on  hand  as  cash  at  that 
time.  It  is  also  alleged  that  theapf)enees  are  not  responsii»le  for  the 
same.  It  was  the  duty  of  Tate  to  safely  keep  the  public  money  in 
the  treasury,  and  not  to  apply  the  same  to  his  own  use,  or  to  that  of 
another,  unless  authorized  by  the  warrant  of  the  auditor,  and  any 
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such  application  would  he  an  unlawful  conversion,  for  which  the 
sureties  on  hi?^  bond  for  that  term  would  be  liable ;  and  he  could  not 
thus  Crtrry  an  account  with  the  State  over  to  the  next  term  and  make 
his  sureties  for  that  term  liable  for  it.  The  conversion  occurred  at 
the  moment  of  the  appropriation,  and,  eo  ifiiftanti\  the  sureties  on  his 
existing  bond  became  liable  for  it ;  and  to  make  his  sureties  on  a 
subsequent  bond  liable  for  it  would  be  to  make  them  liable  for 
money  not  on  hand  at  the  time  they  became  bound  as  sureties,  nor 
that  come  to  hand  durinjj  said  term. 

After  the  appellant  had  concluded  its  evidence  the  court  instructed 
the  jury  to  find  for  the  ap{)ellees.    This  they  did. 

The  record  states  that  it  contains  all  the  evicience  introduced  or 
offered  by  the  appellant.  This  stat*^ment  complies  with  the  law. 
But  the  record  shows  that  auditor's  books,  treasurer's  books,  the 
bank  book-^,  Tate's  reports  to  the  legislature,  his  stubs  and  pass 
books*  were  all  considereti  as  rend  to  the  jury,  the  pass  hrrnks,  how- 
ever, were  rejecteil  as  evidence.  These  books,  Ac,  are  not  before 
the  court,  and  the  appell(H»s  contend  that  we  must  presume  that  they 
contained  evidence  that  MUthorized  tlie  court  to  give  said  piTemp- 
tory  instruction.  As  s»iid,  it  was  admitted  that  Tate  had  committed 
defalcations,  and  theq'iestion  was  whether  or  not  he  had  committed 
them  durinjf  his  term  of  18S2  and  1883.  It  is  sufficient  to  say  that 
the  evidence  tended  to  show  that  a  part  of  the  defalcations  was 
committed  during  said  term.  It  has  been  held  by  this  court  time 
and  again  that  if  the  plaintitTs  evidence  tends  to  make  out  his  side 
of  the  issue  in  whole  or  in  part,  it  is  the  duty  of  the  court  not  to 
take  the  <*ase  from  the  jury,  but  to  let  them  pass  upon  the  issue,  al- 
thougrh  the  court  mijxht  b'*  of  the  opinion  that  if  there  was  a  verdict 
for  the  plaintiff  it  should  beset  aside.  Also  in  such  case  the  issue 
should  i>e  submitted  to  the  jury,  although  in  the  opinion  of  the 
•court  the  evidence'  on  the  other  side  was  overwhelming.  The  jury 
have  the  exclusive  right  to  weigh  and  pass  upon  the  evidence,  and 
for  the  court  to  take  the  c;ise  from  them,  because  in  its  opinion  the 
evidence  on  the  other  side  overwhelms  that  (»n  the  other,  would 
usurp  the  prerotrative  of  the  jury.  We  may  presume  that  the  books 
and  other  pupers  re'erred  to  would  show  all  that  is  claimed  ;  never- 
theless the  appellant  had  evidence  before  the  jury  that  tended  to 
support  its  sicie  of  the  issue,  and  contradictory  of  the  books,  <tc. 
And  it  was  entitled  to  have  the  jury  pass  upon  this  conflict  of  evi- 
dence, although  its  evidence  was  weak  and  insignificant  as  compared 
with  that  which  the  books  showed  for  the  appellce-s.  Had  the  jury 
passed  upon  the  issue,  and  the  case  were  here  for  review  upon  a 
record  that  showetl  all  the  evidence  used  before  the  jury  was  not 
here,  then  we  would  presume  that  the  absent  evidence  autliorized 
the  verdict.  Thes.mv  rule  obtains  in  trials  by  the  court.  Hut  the 
rule  does  not  obtain  where  the  court  has  withdrawn  the  issue  from 
the  jury;  in  such  case  the  only  question  is,  was  there  evidence 
enough  to  entitle  the  party  offering  it  to  go  to  the  jury  ?  Kasley  v. 
Easley,  18  B  M.,  08. 

The  auditor's  and  treasurer's  books,  including  the  pa»^s  books  in- 
volving the  treasurer's  official  transactions  that  showecl  his  defalca- 
tions, are  a  great  many,  and  for  a  jury  to  i)e  recjuired  to  investigde 
the  books,  item  i)y  item,  in  order  to  determine  whether  there  was  a 
defalcation,  an<l  when  and  to  what  extent,  would  devolve  a  duty 
upon  them  that  they  could  not  understand  ;  therefore,  it  would  sug- 
gest of  itself  at  first  blush  that  persons  who  were  competent  to  in- 
vestigate and  understand  the  hooks,  and  had  investigated  them 
sufficiently  to  explain  them  to  the  jury  in  reference  to  the  question 
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at  is^ue,  should  be  allowed  to  do  so.  Of  course  he  should  be  able 
ti)  tell  what  the  books  show  in  reference  to  these  que?^tions,  and  he 
should  refer  to  the  books  themselves  if  required  to  do  so.  The  pass 
book,  accordingr  to  the  proof,  was  rejfularly  and  accurately  kept  by 
Tate  in  connection  with  the  discharge  of  his  duties,  and  it  was  com- 
petent for  it  to  go  to  thp  jury  as  a  pirt  of  his  official  transactions  in  a 
contest  with  his  sureties  on  his  bond. 

The  judgment  is  reversed,  and  the  case  is  remanded,  with  direc- 
tions to  grant  the  appellant  a  new  trial  and  for  further  proceedings 
consistent  with  this  opinion. 


Commonwealth  v.  Tate,  <fec. 

{Filed  Feb.  27,  1890.) 

Pleading — Petition — In  aD  actio  q  by  the  Commonwealth  a  gainst  the  sure- 
ties on  the  bond  of  Jame:*  W.  Tate,  Stnte  Treannrer,  for  defalcationn  amount - 
ing  to  |162,286.81,  which  occurred  durin?  his  term  of  1886  and  1887  or  1888 
and  1889,  the  petition  is  in  three  parai^rapbs.  In  the  first  a  cause  of  action 
is  set  up  against  the  appellees  as  sureties  on  the  bond  for  1886  and  1887  ;  in 
the  second  a  cause  of  action  is  setup  af^ainst  the  appellees  as  suretie-^  on 
the  bond  for  1888  and  1839,  with  the  exception  that  the  amount  of  defalca- 
tion is  left  blank  in  each  par^t^raph,  while  the  third  paragrapli  alleges  that 
the  defalcation  occurred  during?  said  two  terms,  arnounting  to  $162,286.81, 
but  pl-iintiff  was  unable  to  ntate  the  amount,  of  defalcation  occurring  during 
each  term.  The  d^^murrer  of  ar)pellee.s  to  each  pHrascraph  havinj?  been  sus- 
tained on  appeal  by  the  Commonwealth,  i/eW —That  the  third  paraj^raph 
should  have  been  treated  as  hu  addenda  to  the  first  and  second,  and  that  a 
cause  of  action  is  set  out  in  the  petition,  treated  as  a  whole,  against  the 
sureties,  they  beins^  liable  on  both  bonds  for  the  defalcations  occurring  dur- 
ing both  terms,  may  be  sued  on  both  bonds  in  the  same  actiun,  under  section 
26  of  the  Civil  Code  of  Practice.  It  is  no  objection  to  the  maintenance  of 
•och  action  that  the  rights  of  the  sureties  to  d(*mand  contribu'ion  from  tlnnr 
co-suretifs  not  sued  wonld  be  better  ascertained  if  a  different  form  of  pro- 
ceeding was  adopted.  The  sureties  as  to  contribution  must  look  out  for 
themselves. 

Thos.  H.  Hines  and  P.  W.  Hardin  for  appellant. 

Win.  Lind.«ay,  D.  W.  Lindsey,  A.  Duvall,  F.  (;hinn,  J.  W.  Rod- 
man, W.  A.  Sudduth  and  P.  B.  Thompson,  sr.,  for  appellees. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  facts  relating  to  the  election  of  James  W.  Tate  to  the  office  of 
trea**urerof  this  Srate,  his  repeated  elections  to  said  office,  his  sus- 
pension from  office,  ini peach  men  t  and  removal,  are  state<l  in  the 
opinion  in  the  case  of  James  VV.  Tate  and  his  sureties  on  his  official 
bond  for  the  term  of  1882  and  1883,  this  day  rnndered. 

This  action  is  against  his  sureties  on  his  official  bf»nds  for  the  two 
terms,  one  for  1886  and  1887,  the  other  for  1888  and  18S0,  to  recover 
the  amount  of  said  Tate's  defalcations  for  either  or  both  of  said 
years. 

The  appellant,  in  paragraph<<  otie  and  two,  set  out  a  cause  nf  action 
on  each  bond,  and  filed  a  copy  of  the  same  with  each  piiraijraph.  e.x- 
cept  the  amount  of  defalcation  occurring  in  each  term  was  left 
blank. 
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The  third  paraKraph  reiterates  substHntially  all  the  alletfatioiifl  of 
the  first  and  second  paragraphs,  toiBfether  with  the  additional  state- 
ment that  the  amount  of  defalcation  occurring  in  said  two  terms 
was  9162f!^.81;  and  that  the  appellant  <Miuld  not  tell  whnt  portion 
of  f*aid  defalcation  occurre<l  durinir  the  term  of  1886  and  1887,  or 
what  part  occurre<i  in  the  term  of  1888;  hut  it  did  occur  durinir  said 
terms,  lait  the  fact  as  to  the  amount  converted  by  Tale  during  each 
term  whs  pecidiarly  within  his  kn<)wle<le. 

The  2rith  section  of  theCMvilCnde  provides:  **Persons  severally 
liable  upon  the  same  contract,  and  parties  to  hills  of  exchan^^e,  to 
promissory  notes  placed  upon  the  footing  of  hills  of  exchan;:e,  or  to 
common  orders  and  checks,  and  Hiireties  on  the  name  or  separate  in- 
strutnents  mat/  aHy  or  ani/  of  thetn^  *  *  be  inclucfed  in  the  itaine 
action  at  the  plaint iff^«  option, ^^ 

According  to  this  provision  of  the  Code  it  seems  that  if  the  plain- 
tiff* holds  two  or  more  separate  obligations,  payable  to  himsplf,  and 
the  same  sureties  are  to  ench  ohlij:atioii,  all  at  the  option  of  the 
plaintiff  may  he  sued  in  the  same  action. 

But  vvhert*  the  principal  is  the  same,  and  the  sureties  are  in  part 
the  same  to  rach'  instrument,  there  hIso  can  he  no  df»ubt  i»f  the  right 
to  include  those  that  are  the  same  to  each  instrument  in  the  same 
action.  The  Code  expre>sly  provides  that  he  may  sue*  any  of  th^m 
at  his  opti  »n.  Of  course  each  obligation  should  he  for  the  perform- 
ance ul  the  same  cIhss  of  duties. 

While  it  is  true  that  they  all  may  he  included  in  the  same  actlon» 
yet  where  there  are  two  or  more  instruments,  althouirh  the  sureties 
sued  are  the  ssme,  each  instrument  should  be  set  out  in  a  separate 
parajrnph  in  order  to  show  thecontract  by  which  they  hi-camesev- 
endly  bound. 

lliKK"  each  bond  is  set  out  in  a  separate  parairraph,  anrl  the  same 
sureties  on  c»ach  (lond  are  sued.  The  sureties  that  are  on  on<' bond 
antl  not  on  the  other  are  not  sued.  The  at)p'll:irit  as  saifl  had  a 
right  to  include  these  in  the  same  action.  Wliatevcr  defnlcation  oc- 
curred during  said  two  terms,  all  the  snretits  sued  being  llie  same 
on  both  hoixis,  are  evjunlly  liable  to  the  appelhint  for  the  whole 
amount,  whctlnr  all  «)f  the  defalcation  occurred  during  either  term 
or  partly  in  both.  An<l  as  said  the  foundation  of  the  necessity  of 
"^uing  on  each  c<ivenant  is  to  show  how  tlH»y  became  bound.  But 
the  resp«  cii\e  •ihligations  niuJve  ihem  seventlly  boimd  for  the  en- 
iir(»  deiahations  that  occurred  durinif  said  two  terms.  And  the  ap- 
IH^lant  has  liie  perfect  ri^ht  to  .sue  and  collect  this  money  otT  of 
all  or  anyone  of  them.  I«  -uli  g  and  colbM-tin/  its  debt  off  of  any- 
one of  thenj  it  is  not  bound  to.  sf.Jshape  its  >uit  as  to  pri  serve  or 
facilitate  anpe  lees'  remedies  agiinsi  their  unsn.'.l  co-snretles  or 
against  ea(;ii  other  that  is  stieii.  It  is  true  that  it  can  not  do  any- 
thing to  (h-^troy  the  a»'p«llees'  nMuedics  against  their  co-sureties. 
But  whatever  the  law  suihorizcs  it  to  do  in  the  wiiy  of  forcing  the 
colh  I'tion  of  its  deht,  althontjh  the  ptirsuit  of  the  reme«ly  may  cause 
incnlenial  inconvenience  and  hardship  and  conse<|thni  loss  to  the 
parties  sued,  in  reference  to  their  remedies  against  their  unsued  ct)- 
sureties.  or  in  reference  to  ♦ach  other,  it  has  the  perfect  right  to  do, 
else  the  law  would  not  have  tiven  it  such  remedy.  It  is  its  debt 
that  ir  \^  tryir.g  to  collect  by  such  means  as  the  law  gives.  That  law 
does  n<»t  require  it  to  pursue  ^nch  a  <'ourse  as  to  preserve  an  easy 
remtdy  against  the  appellets'  co-sureti*s.  Their  remedy  against 
their  co-?-uretii>s  grows  out  ol  ccjuilies  wholly  independent  <»f  the 
appellant,  and  about  which  it  has  no  concern  whatever,  except  to  do 
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nothing  that  will  impair  that  right,  save  what  may  incidently  grow 
oat  of  its  pursuit  of  its  remedies. 

Now,  the  i>etitlon  sIiowh  on  its  face  a  cause  of  action  against  the 
appellees.  The  first  and  second  paragraphs  are. defective  only  in  not 
stating  the  amount  of  defalcation  occurring  during  the  term  for 
which  the  hond  wha  given.  Tliey  both  say  that  there  was  a  conver- 
sion during  each  tprm,  but  the  amount  is  left  blank.  The  third 
paragraph  says  that  during  said  two  terms  the  said  amount  converted 
was  upwards  of  $162,000. 

The  appellees  are  each  bound  to  the  appellant  for  this  entire  sum,, 
the  recovery  of  which  the  appellant  is  alone  interested  in  looking 
after.  The  equities  of  the  appellees  in  reference  to  contribution 
among  each  other,  or  in  reference  to  contribution  from  the  unsued. 
co-sureties,  the  appellant  is  not  one  whit  concerned.  Its  money  is  all 
it  wants,  and  the  appellees  agreed  to  pay  it.  Suppose  that  the  ap- 
pellant's petition,  by  being  in  three  paragraphs,  is  informal  or  de- 
fective by  reason  thereof,  but,  nevertheless,  taken  all  in  all,  states  a 
cause  of  action,  and  it  certainly  does,  should  the  appellant  be  turned 
out  of  court  on  demurrer? 

Pomeroy  on  Remedies,  &c.,  section  541),  says:  "  The  true  doctrine 
to  bt*  >rathered  from  all  the  cases  is,  that  if  the  substantial  facts  which 
constitute  a  cau-e  of  action  lire  staled  in  a  complaint  or  petition,  (^r 
can  l)e  inferred  by  reiisonable  intendment  from  the  matters  wliich 
are  set  forth,  although  the  allegations  of  thfse  facts  are  inij)eifect^. 
incomplete  and  defective,  such  insufficiency  pertainlnif,  however* 
to  the  lorm,  rather  than  to  tlie  sul>slance,  the  proper  mode  of  correc- 
tion is  not  by  demurrer,  nor  by  excluding  evidence  at  the  trial,  but 
by  a  motion  before  trial  to  make  the  Hverments  more  definite  and 
certain  by  amendment. '* 

Here,  as  before  said,  the  petition  in  the  three  parngraplis,  sets 
forth  a  cause  of  action  against  each  one  of  the  appellees  for  the  full 
amount  claimed. 

The  first  and  second  paragraphs  were  proper,  as  showing  the  re- 
spective obi  ivf  a  tions  by  which  the  Mj)pellees  each  became  liable  for 
the  entire  sum;  and  they  are  only  liable  for  the  entire  sum  by  virtue 
of  their  tieing  on  each  bond,  otherwise  the  partifs  to  each  Inmd 
wouht  only  be  liiibie  for  the  defalcMiion  thnt  occurred  during  the 
term  that  such  bond  covered.  Then,  as  the  api)ollces  were  lijihle 
severally  on  each  bond  for  the  entire  ilefalcation  that  occurred  dur- 
ing the  two  terms,  and  as  that  liability  required  two  paniL'raphs  to 
set  it  forth,  the  only  error  consisted  in*  the  fact  of  having  the  third 
para&rraph.  Said  paragmph  shotdd  hnve  been  simply  an  addenda 
or  continuation  of  the  first  at)d  second  paragraphs,  and  explaining 
why  the  respective  amounts  of  Tate'.s  conversions  or  defalcations  in 
each  was  lett  blank.  But  it  is  .«aid  that  the  Code  only  authorizes  a 
party  to  allege  alternatively  the  existence  of  one  or  another  f^ct,  in 
case  either  constitutes  the  same  cause  of  action. 

If  we  concede  this  interpretation  of  the  Code  to  be  coriect,  then 
the  appellees  are  confronted  with  the  fact  that  eich  appellee  is  liable 
for  the  whole  sum  claimed.  If  the  entire  ('efalcalion,  if  any,  had 
occurred  in  either  term,  the  appellees  woidd  have  l«een  liable  for  it,, 
but  the  defalcuti«>n  was  scattered  over  two  teims,  and  appellees 
equally  are  liable  for  it.  In  either  cMse.  as  aforesaid,  it  constitntes- 
but  one  liability.  As  to  the  question  of  contribution  the  appelhes 
will  have  to  look  out  for  themselves.  The  appellant  is,  under  the 
law.  entitled  to  coerce  the  whole  amount  of  the  debt  out  of  any 
one  or  all  of  them;  and  it  is  not  bound  to  so  shape  its  plejidin^js,  or 
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to  so  shape  its  allefrations  as  to  make  the  appellees'  rlj?ht  to  contri- 
bution easy,  or  appear  as  to  the  amount,  of  record. 

Upon  the  return  of  the  cause  the  appellant  should  be  allowed  to 
amend  its  pptition  in  conformity  with  the  forejfoinp  views. 

Thejudj^ment  is  reversed,  with  directions  for  further  proceedings 
consistent  with  this  opinion. 

(Modified  opinion^ I^'iled  June  17, 1890.) 

Opinion  modified  by  striking  out  of  the  original  the  following 
words,  viz: 

**Or,  if  each  obligation  has  a  different  set  of  sureties,  they  all  may 
nevertheless  be  joined  in  the  Siiine  action  at  the  plaintiff's  option, 
providiKl  the  covenants  are  for  the  performance  of  sul)8tantially  the 
same  class  of  duties;  for  it  is  presumed  that  if  the  codifies  had 
meant  that  the  sureties  should  be  the  same  to  each  obli<ration  in 
onit^r  to  entitle  the  plaintiff  t<»  Join  them  in  one  action  they  would 
have  said  so.  It  could  have  been  done  by  simply  using'the  ex- 
pr(»ssion  *lf  the  sureties  be  the  same  on/  preceding  the  word  'sepa- 
rate.' But  they  did  not  use  this  expression  nor  any  expression  of 
similar  imptirt.  But  the  language  used  as  before  intimated  entitles 
the  plainiirt'  holdintr  separate  ol)li|rations  with  different  sureties  to 
each,  if  th(^e  obligations  are  for  the  perforuiance  of  substantially  the 
same  thin^,  to  include  them  all  in  one  action.  Of  course  in  such 
casM  there  would  have  to  be  the  same  principul  to  each  obligation, 
otherwisH  there  would  have  to  be  se|mrate  artiotis.  We  have  been 
speaking  <if  the  case  of  a  totally  different  set  of  sureties,  but  with 
the  same  principal  to  each  instrument." 

Also  by  striking  out  of  the  oritrinal  the  words  "a<<  betwfjen  the 
appellant  and  appellees  there  is  but  one  cause  of  action  set  out,  al- 
though upon  separate  instruments;  for,"  which  were  between  the 
words  *'that"  and  **ea<'h"  in  the  I'ollowinjr  sentence:  **If  we  ccmcede 
this  interpretation  of  the  C<KJe  to  be  correct,  then  the  ap|)ellees  are 
confronted  with  the  fact  that  each  appellee  is  liable  for  the  whole 
sum  claimed." 


Bhvan,  &i\  v.  Board  op  Education  of  the  Kentucky  An- 
nual Ck^NFKRENCE  OF  THE  M.    E.    CHURCH,  SoUTH,  &C, 

{Filed  March  15,  1890.) 

1.  Consh'tvfionnl  law  — Vested  rights- -In  1S5H^  at  a  meeting  of  the  citizens 
of  MilUrshurp  for  the  purpose  of  devining  mean^  of  eHtablishing  an  insti- 
tution uf  learning,  a  resolution  i*aH  adopted  pledging  the  members  who 
phonld  subscribe  to  ytay  the  amounts  Rnbscribed  on  the  following  conditions: 
First.  That  it  be  an  institute  for  the  Covington  District  Kentucky  Confer- 
ence, and  under  control  of  the  Methodist  Epincopal  (^hurch.  South.  Second, 
That  the  trustees  and  building  committee  be  appointed  by  the  Quarterly 
Conference  of  the  Millersburg  Statif)n,  the  former  to  be  subject  to  ap- 
proval of  the  conference.  Third.  That  it  be  upon  the  joint  stock  princi- 
ple, the  shares,  $2fl  each,  subject  to  sale  and  transfer.  Fourth,  Thnt  in  caae 
said  church  fails  to  Hnstain  the  institute,  and  it  be  discontinued,  ihe  prop- 
erty to  revert  to  the  shareholders  pro  rato.  On  February  IH,  1858,  **An  act 
tu  incorporate  the  Millersburg  Male  and  Female  Collegiate  Institute'"  was 
pnssed.  the  preamble  of  which  recited  that  divers  citizens  in  and  near  the 
town  of  Millersburg,  in  Bourbon  county,  had  subscribed  considerable  sums 
of  money  for  the  purpose  of  erecting  in  or  near  said  town  a  seminary  of 
learning,  to  be  under  the  control  and   supervision  of   the  Kentucky   Annual 
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Conference  of  the  Methodist  Episcopal  Charch,  South.  By  the  provisions 
of  the  act  certain  persons  were  named  as  trustees,  with  power  to  receive 
additional  subscription,  and  to  establish  rnles  for  the  government  of  the 
institarion.  Bat  the  Quarterly  Conference  of  the  Millersburg  Station  was 
empowt-red  to  appoint  trustees  subject  to  approval  of  the  Annual  Confer- 
ence. Section  4  provided  that  the  shares  of  stock  should  be  $25.  and  for  a 
reversion  of  the  property  to  the  stockholders  in  case  of  abandonment  or 
relinquishment  of  control  by  the  Methodist  Church.  By  section  5  the  right 
to  amend  or  repeal  the  act  was  reserved  to  the  Legislature.  In  September, 
1868,  the  trustees  presented  to  the  Annual  Conference  a  written  memorinU 
stating  that  the  charter  had  been  secured,  and  subscriptions  of  stock 
secnred,  amounting  to  $7,600,  a  suitable  lot  purchased,  and  steps  taken  to 
erect  necessary  buildings,  and  requesting  conference  to  accepr.  the  sub- 
scriptions, land,  ike.,  upon  the  terms  set  forth  in  the  charter,  which  was 
done,  and  at  the  same  time  conference  resolved  to  rnise  an  additional  sum  of 
$10,000,  to  be  subscribed  as  stock,  and  to  constitute  an  educational  fund. 
It  was  subsequently,  during  the  same  session,  agreed  that  each  party  should 
raise  an  additional  subscription  of  $10,000.  In  S(*ptember,  1868,  the  board 
of  education  appointed  by  conference,  which  had  not  then  been  created  a 
body-corporate,  agreed  to  change  the  plan  of  the  college,  making  it  a  Inrger 
institution,  and  to  this  end  proposed  that  if  the  orit^mal  stockholders  would 
raise  $10,(X)0  in  addition  to  the  $10,000  already  pledged  by  them,  the  entire 
amount  of  $2:^,000  thus  raised  to  be  invested  in  the  erection  of  buildings, 
for  which  they  would  issue  scholarships  for  said  ^20,000,  provided  their 
amount  of  stock  in  that  case  whs  surrendered  in  lieu  of  said  scholarRhips 
to  the  Kentucky  Annual  C^mference  of  the  Methodist  Episcopal  Church. 
South.  This  plan  having  been  submitted  to  the  original  stockholders  a.s- 
sembled  in  Millersburg.  was,  without  dissent,  accepted  by  those  present,  and 
the  scholarships  wern  afterwards  accepted  in  lieu  of  their  stock.  In  the 
following  year  the  plan  proposed  by  the  board  of  education  was  approved 
by  the  Annual  Conference,  and  by  direction  of  thnt  body,  on  January  12, 
1860,  **  An  act  to  incorporate  the  Board  of  Education  of  tU  •  Kentn.^iy  An- 
nual Conference  of  the  Methodist  Episcopal  Church,  Sonth,"  wan  j)  insod  by 
the  Legislature,  which  authorized  the  board  of  education  to  cirry  ojr.  the 
erection  of  a  college  a^  provided  in  said  act.  Section  IL  of  thac  act  is  as 
follows  :  **That  an  act  to  incorporate  the  Millersburg  Male  and  Female  Col- 
legiate Institute,  approved  February  18,  1858,  be,  and  the  same  is  hereby 
repealed,*'  Section  12  reserved  to  ths  Le^rislature  the  right  to  amend  or  re- 
peal the  act.  On  September  17,  1861,  the  board  of  education  procured  the 
passage  of  an  amendment  to  the  act  of  January  12,  18H(),  seciion  1  of  which 
directed  the  trustees  of  the  Millersburg  Male  and  Female  Collegiate  In.sti- 
tute,  who  were  in  office  when  the  charter  of  that  inntitute  was  repealed,  to 
convey  its  property  to  th«  Board  of  Education  of  ihi  Kentucky  Annual 
Conference,  which  deed  of  conveyance  was  shortly  thereafter  duly  executed 
and  recorded  in  the  Bourbon  County  Court  clerk's  office.  Section  2  of  said 
amendment  provided  that  nothing  contained  in  the  act  incorporating  said 
board,  approved  January  12,  1860,  should  be  so  construed  as  to  prevent  the 
removal  of  said  college  from  Millersburg  to  any  other  place  within  the 
bounds  of  the  Kentucky  Annual  Conference.  In  1886  the  Annual  Confer- 
ence adopted  a  resolution  appointing  a  committee  to  receive  and  pass  upon 
any  proposal  looking  to  a  continuance  of  the  coUego  in  Millersburg  or  its 
removal,  their  action  to  be  binding.  In  18S7  said  committee  reported  to 
conference  in  favor  of  accepting  a  proposition  from  t\i^.  ciiizeiis  of  Win- 
chester for  the  removal  of  the  col'ege  to  that  place,  which  rcfjort  was  ap- 
proved by  the  conference,  and  a  removal  of  the  coll"ge  directed  to  be  made, 
which  action  has  been  enjoined  by  appellant  and  seven  oth^r  shareholders  in 
the  board  of  edncation.  Held — That  the  citizens  of  Miller.-*bnrg  and  sub- 
scribers to  the  board  of  education  hwe  no  vested  rights  which  require  that 
the  college  should  remain  in  Millersburg. 

2.  Same — Repealing  act— Section  11  of   the  act  of   January  12,  1860,  is  un- 
constitutional, because  relating  to  the  repeal  of  the  act   incorporating   the 
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'Millersburg  Male  and  Female  Collegiate  Institute,  a  subject  not  embraced 
in  its  title.  The  repeal  of  that  act  was  not  necessary,  as  that  corporation  had 
practically  ceased  to  exist  when  it  contracted  with  the  board  of  education. 

3.  Same — Judicial  a^t — Section  2  of  act  of  September  17.  1861,  is  not  un- 
constitotional,  although  declatory  of  the  meaning  of  a  former  act  is  not 
judicial  in  its  nature. 

4.  Same— Impairing  obligation  of  contract — Section  2  of  act  of  September 
17,  1861,  does  not  impair  the  obligation  of  Hny  contract,  and  is,  therefore, 
not  in  violation  of  the  Constitution  of  the  United  States. 

Harris  &  Eastin,  Thos.  H.  Hines  and  Loekhart  A  Lyng  for  appel- 
Jauts. 

B.  F.  Buckner,  1).  L.  Thornton  and  W.  A.  Sudduth  for  appellees. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

This  action  was  brouc^ht  by  G.  W.  Bryan  and  seven  associate??  for 
themselves  and  other  shareholders  in  the  Board  of  Education  of  the 
Kentucky  Annutil  Conference  of  the  Meth»)dist  Episcopal  Church, 
South,  and  in  the  Millersburj^  Male  and  Female  Collegiate  Institute, 
af^ainstsaid  board  for  an  injunction,  that  was  trrantcd  temporarily, 
restraining  defendant  from  selling:  or  disposing  of  a  certain  lot  of 
land  and  buildings  of  the  Kentucky  Wesleyan  College,  or  removing 
its  capital  or  property  from  Millersburg  to  Winchester,  or  using  any 
of  such  capital  of  fund  for  any  other  purpose,  or  at  any  other  place, 
than  proper  conduct  and  management  of  the  college  at  Millersburg. 

It  appears  that  in  January,  IHoS,  a  meeting  of  citizens  of  Millers- 
burg was  held  to  devise  means  to  purchase  lHn<l  and  such  buildings 
for  an  institution  of  learning  and  boardiuir-housH,  to  cost  about 
$15,00(1,  and  to  l>e  under  8U|>ervision  of  some  denomination.  At 
that  meeting  a  resolution  was  adopted,  pled^^iuif  the  members  for  the 
amounts  respectively  subscribe  1,  in  opvier  to  s  *rii re  a  male  and  fe- 
male collejriate  institute  at  that  place,  i»n  the  (ollowing  coiuiitions: 
**  One.  That  it  be  an  institute  for  the  C  jvington  1)  strict  Ketucky 
Conference,  and  under  control  of  tho  Methotlist  Ej>iscopal  Cnurch, 
South.  Two.  That  the  trustees  and  building  i-omoiittee  b^  ap- 
pointed by  the  Quarterly  Conference  of  the  Millersburg  Station,  the 
former  to  be  subject  to  approval  of  the  conference.  Three.  That  it 
be  upon  the  joint  stock  principle,  the  shares,  $2')  etch,  subject  to  sale 
and  transfer.  Four.  That  in  ca-^e  said  church  fail  to  sustain  the  in- 
stitute, ami  it,  for  any  cause,  be  disontinued,  the  property  to  revert 
to  the  stock hohlers  f)ro  rata^ 

To  carry  out  the  enterprise  thtis  stated  **  An  act  to  incorporate  the 
Millersburg  Male  and  Feniale  (')lley:iate  Institute'*  was  passed  Feb- 
ruary IB,  1858,  the  preamble  thereof  being  as  follows:  *' Whereas, 
divers  citizens  in  and  near  the  town  of  Millersbur»f,  in  tlie  county  of 
Bourbon,  have  subscribed  a  considerable  sum  of  money  for  the  pur- 
pose of  ertM'tinsr  in  or  near  -aid  town  h  seminary  of  learning,  to  be 
under  control  and  supervision  of  th**  Kentucky  Annual  Conference 
of  the  Methodist  Episcopal  Chun-h,  South.'' 

By  provisions  of  the  act  Wm.  Xunn  and  other-^  were  constituted  a 
body-corporate,  by  name  of  **  Trustees  of  the  Millersburir  Male  and 
Female  Colleifiate  Institute,"  with  power  to  receive  additional  sub- 
scriptions and  dfmations  in  aid  of  the  institute,  and  to  establish  rules 
for  its  uovernment.  But  the  (Juarlerly  Conference  of  the  Millers- 
burg Station  was  empowered  to  appoint  trustees,  subject  to  approval 
of  the  Annual  Conference. 
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Section  4  is  as  follows:  **  All  persons  who  shall  subscribe $25or  more 
in  aid  of  said  institute  shall  l>e  stockholders  therein,  said  sum  to 
constitute  a  share.  And  if  said  Methodist  Church  shall  ever  relin- 
quish or  surrender,  or  cease  to  exercise  a  control  over  said  institute, 
then,  in  that  case,  its  control  and  manasrement  shall  revert  to,  and 
vest  in,  said  stockholders,  who  may,  at  a  meetinjr  for  that  purpose 
called,  proceed  to  elect  a  hoard  of  trustees.  And  if  said  corporation 
shall  cease  to  exir^t  or  be  dissolvf*d.  or  its  charter  surrendere*!  or  re- 
pealed, all  its  property,  of  every  kind  and  description,  shall  vest  in 
said  stockholders  in  proportion  to  their  respective  shares.'* 

By  section  5  the  riicht  to  amend  or  repeal  the  act  was  reserved  to 
Ihe  Legislature. 

September,  1858,  the  trustees  presented  to  the  Annual  Conference, 
in  session  at  Mlllersbur?,  a  written  memorial,  statinjr  the  rharter 
had  l)een  secured,  subscriptions  of  stock,  amountin^r  to  $7,5<K),  ob- 
tained, a  suitable  lot  of  land  purchased  and  steps  taken  to  erect  nec- 
essary buildings,  and  re(|uestinp:  conference  to  a<'cept  the  sub- 
scriptions, land,  4ic.,  upon  the  terms  set  forth  in  the  charter,  which 
was  dime.  And  conference  at  the  samt*  time  resolved  tr»  raise  an 
additional  sum  of  $l(),(M)o,  to  be  sulwfribed  as  its  stock  in  the  in- 
stitute, and  to  constitute  its  educational  fund. 

But  it  wassuhse<iuently,  thou«4h  durinsj  the  same  session  of  con- 
ference, afifreed  between  it  and  the  original  stockholders  for  the 
charter  to  be  so  amended  as  to  make  it  a  male,  instead  of  mixed, 
school,  and  that  each  party  would  raise  an  additional  subscription 
of  $10,000. 

However,  September  30,  1858,  the  board  of  education  appointed 
by  conference,  thoui^h  not  then  inade  by  statute  a  conmration,  at  a 
meeting  of  its  members,  desired  a  different  and  enlarged  plan,  which 
involved  foundintf  a  first-class  college,  havim?  an  endowmeni  fund 
of  820,000,  one-half  of  whieh  it  was  <lesigned  to  raise  by  issue  and 
sale  of  scholarships.  But,  according  to  that  scheme,  no  part  of  the 
capital  raised  for  the  educational  fund  was  to  be  appropriated  to  pay 
salaries  of  professors,  nor  any  other  expenses,  only  $IO,(M)0  thereof 
as  already  pledged  by  conference  to  be  used  lor  erecting 
college  buildings.  An<l,  at  the  same  time,  as  a  imrt  of  .  the 
plan  the  following  proposition  was  mide:  **  That  if  the 
original  stockholders  of  the  Millershurij  Male  and  Female  Col- 
legiate Institute  will  raise  in  Bourbon  county,  and  that  portion  of 
Nicholas  lyine  in  the  vicinity  of  Millersburg,  $10,000,  in  additicm  to 
$l(),tK)0  already  pledged  by  them,  the  entire  amount  of  $20,000  thus 
raised  to  he  invested  in  the  erection  of  the  buildings,  we  w^ll  issue 
scholarships  for  said  $20,(i00  on  the  same  terms  as  to  others,  pro- 
vided their  amount  of  stock  in  that  case  be  surrendered,  in  lieu  of 
said  issue  of  scholarships,  to  the  Kentucky  Annual  ('(inference  of 
the  Methodist  Episcopal  Church,  South,  to  be  held  by  said  confer- 
ence as  part  of  the  educational  fund.'* 

The  plan  of  the  hoard  of  education  having,  October  1.  1S')8,  been 
submitted  to  the  original  stockholders  assembled  in  Millersburg, 
was,  without  dissent,  accepted  by  those  present.  Anci  we  think  it 
sufficiently  established  that  either  at  that  time,  or  even  after,  it  was 
agreed  to,  and  scholarships  received  in  lieu  of  their  stock  by  all  of 
them. 

September,  1859,  the  plan  proposed  by  the  board  of  eilucation,  and 
acceptance  by  the  original  stockholders,  were  reported  to,  and  ap- 
proved by,  the  Annual  Conference  held  in  Georgetown.  And  by 
direction  of  that  body  an  act  was  applied  for,  and  January  12,  1860, 
passed  by  the  Legislature,  entitled  *'  An  act  to  incorporate  the  Board 
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of  Education  of  the  Kentucky  Annual  Conference  of  the  Methodist 
Episcopal  Church,  South,'*  the  preamble  theretif  hein^c  an  follows: 
*' Whereas,  the  Kentucky  Conference  of  the  Methodist  Episcopal 
Church,  St)Uth,  has  resolved  to  form  an  nJucational  fund,  and  estab- 
lish a  coll**jre  for  the  promotion  of  literature,  science,  morality  and 
relitrion  within  the  limiis  of  said  conference,  and  havintf,  in  fact» 
secured  the  sum  of  $')7,0I)0  in  cash  and  reliat)le  note-*,  and  located  an 
institution  at  Millersburji:,  Bourbon  county,  which  is  now  ready  for 
occupancy,  in  order  to  jjive  full  le«:al  effect  thereto." 

By  provisions  of  the  act  certain  persons  were  <'onstituted  a  corpor- 
ate body,  by  name  of  **The  Board  of  Education  of  the  Kentucky 
Conference  of  the  Methodist  Episcopal  Church,  South,"  and  invested 
with  authority  to  carry  out  the  purposes  set  <»ut  in  the  preamble^ 
subject,  however,  io  control  of  the  Annual  Conference. 

Section  11  is  as  follows:  "That  an  act  to  incorporate  the  Mlllers- 
burj:  Male  and  Female  Collegiate  Institute,  approved  February  16» 
18'>8,  be,  and  the  «ame  is  hereiiy,  repealed."  And  by  section  12  the 
Legislature  reserved  the  right  to  amend  or  repeal  the  act. 

September  17,  ]8G],the  board  of  education  procured  the  passage 
of  an  act  amendinsr  the  one  of  January  12,  ISGO,  section  1  thereof 
being  as  follows:  *'That  it  shall  be  lawful  for  the  trustees  of  the 
Miilersburg  Male  and  Female  Collegiate  Institute,  who  were  in  of- 
fice January  12,  1800,  when  the  act  incorporating  said  institute  wa» 
repealed,  or  their  successors,  to  convey  by  deed  to  the  Board  of  Ed- 
ucation of  the  Kentucky  Annual  ('onference  of  the  Methodist  Epis- 
copal (vhurch.  South,  the  property  held  by  said  trustees  in  or  near 
the  town  of  Miilersburg,  for  the  purpose  of  carrying  into  effect  any 
contract  made  by  said  trustees,  as  stock  hohlers  of  said  institute,  with 
said  board,  and  their  conveyance  recorded  in  the  proper  otfice,  shall 
be  efTectual  to  pass  title  of  said  property  to  said  board,  and  their 
successors." 

By  section  2  it  is  provided  that  ''nothing  contained  in  the  act  in- 
cor^mratingsaid  board,  approved  January  12,  1860,  shall  be  construed 
so  as  to  prevent  or  hinder  said  board,  or  their  succe-^sors,  from  re- 
moving the  seat  of  their  college  from  Miilersburg  to  any  other  place 
in  the  bounds  of  the  Kentucky  Annual  ('onference." 

The  action  of  the  board  of  education  was  duly  reportetl  to  the 
Annual  Conference  held  in  Paris,  September  2."),  1861,  and  the  act 
mentioned  was  by  it  accepted.  And  in  Xovemb(*r,  1861,  the  trus- 
tees of  Miilersburg  Male  and  Fennle  Collegiate  Institute  by  dt»ed» 
recorded  in  the  Bourbon  county  court  clerk's  olllce,  conveyed  the 
lot  in  question  to  the  board  of  eilucation. 

In  {^'plember,  1886,  the  Annual  Conference,  held  in  Winche«ter» 
adopted  a  resolution  for  app«»iniment  of  a  committee  of  twenty,  in- 
cluding members  of  the  board  of  education,  to  r«'<'eive  and  pass 
upon  "any  proposal  looking  to  continuance  in  Millers!)urg,  or  re- 
moval of  Kentucky  Wesley  an  College,"  their  action  to  be  bindinsr 
and  final.  And  Septemb*-r,  18h7,  that  conmiittpe  reportt*d  to  the 
Annual  Conference,  held  in  Covington,  accejitance  by  it  of  a  prop 
osition  mad(»  by  citizens  of  Winchester,  to  give  five  acres  of  land  on 
which  to  erect  buildings,  anil  $'^5,000,  upon  con<iition  the  college  be 
removed  from  Miilersburg  to  that  place.  An'l  thereupon  confer- 
ence approval  the  committee's  action,  and  directed  the  removal 
Diade,  but  it  has  btH?n  so  far  prevente«l  by  the  injunction  mentioned. 

It  seems  to  us  the  original  stockholders  of  the  Millersburir  Male 
and  Female  ('olletfiate  Institute  are  not  in  a  position  to  (juestion 
either  the  efficiency  or  validity,  except  as  to  section  11,  of  tlie  a't  of 
January,  1860.    For  it  is  not  only  in  strict  pursuance  of,  and  entirely 
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consistent  with,  but  was  indispensable  to  carry  out  the  plan  of  the 
board  of  education,  which  they  accepted  without,  so  far  as  thi* 
record  shows,  any  dissent,  and  have  had  the  benefit  and  enjoyment 
of  ever  since. 

Sei'tion  11  is  in  conflict  with  section  37,  article  2  of  the  State  Con- 
stitution, and,  therefore,  void,  because  repc*al  of  the  charter  of  Feb- 
ruary 16,  1868,  which  was  sought  to  be  accomplished  by  it,  does  not 
relate  to,  nor  is  embraced  by,  the  subject  expressed  in  the  title  of 
the  act  of  January ,  1860.  But  repeal  of  that  charter  was  not  actu- 
ally necessary,  because  the  corporation  created  by  it  ceased  to  exist 
after  the  contract  made  between  the  original  stoikholders  and  board 
of  education,  whereby  the  latter  acquired  for  the  use  of  the  Kentucky 
Wcsleyan  College  possession  of,  and  equitable  title  to,  all  property 
of  the  Miliersburg  Male  and  Femaie  Collegiate  Institute,  and  the 
trustees  thereof  were  deprived  of  their  function,  and  divested  of 
every  right,  except  the  naked  legal  tith\  And  as  section  1  of  the 
act  of  September  17,  1861,  merely  empowered  those  trustees  to  con- 
vey that  property  to  the  board  of  education,  which  they  might  have 
without,  been  coerced  tn  do  by  a  court  of  equity,  no  injury  was  done 
by  it. 

It  thus  results  that  the  decisive  question  in  this  case  is  whether 
section  2  of  the  last-named  act  is  valid? 

Counsel  for  appellant  contends  it  is  unconstitutional,  because,  being 
declaratory  of  the  meaning  of  the  act  of  1S60,  already  passed,  and 
not  enactment  of  what  should  thereafter  be  law  in  that  regard,  it  is 
in  its  nature  judicial  and  not  legislative.  ''But,  in  any  case,  the  sub- 
stance of  the  legislative  action  should  be  regarded,  rather  than  form; 
and  if  it  appears  to  be  the  intention  to  establish  by  declaratory  stat- 
ute a  rule  of  conduct  for  the  future,  the  courts  should  accept  and  act 
upon  it  without  too  nicely  inquiring  whether  the  mode,  by  which 
the  new  rule  is  established,  is  or  is  not  the  best."  Cooley's  Con. 
Lim.,  115.  And  as,  therefore,  the  pi)wer  of  removal  had  not  been 
expressly  granted  by  the  act  of  I860,'  incorporating  the  board  of  ed- 
ucation, and  could  not  have  been  exercised  without,  section  2  of  the 
act  of  1860  may  fairly,  and  should,  be  regarded  as  intended  to  then 
give  it. 

Counsel  for  appellee  contends  that  in  virtue  of  the  reservation 
contained  in  section  12  of  the  act  of  1860  the  Leirislature  had  the 
unqualified  right  to  enact  section  2  of  the  act  of  1861  as  an  amend- 
ment. But  it  seems  to  us,  in  view  of  the  purpose  of  the  act  of  1860, 
which  was  to  effectuate  the  contract  previously  made  between  the 
original  stockholders  and  board  of  education,  the  power  to  amend 
reservcnJ  by  the  Legislature  could  not  have  been  exercised  to  the 
prejudice  of  vesteii  rights,  if  such  existed.  And  at  last  the  inquiry 
arises  whether  the  section  in  question  is,  in  meaning  of  the  United 
States  Constitution,  a  law  impairing  the  obligation  of  a  contract. 

The  Male  and  Female  Collegiate  Institute,  projected  in  January, 
18o8,  was  evidently  intended  to  be  local  in  character,  established  and 
sustained  principally,  if  not  wholly,  by  citizens  of  Millersburg  and 
vicin-ity.  And,  although  by  the  act  of  February,  18oS,  the  Quarterly 
Conference  of  Millersburif  Station  was  empowered  to  appoint  trus- 
tees, and  the  control  and  supervision  of  the  institute  was  given  to 
the  Annual  Conference,  still,  at  the  time  the  memorial  heretofore 
mentioned  was  presented  to  that  body,  no  stock  had  been  subscribed, 
except  by  citizens  of  Millersburg  and  vicinity,  nor  did  they,  in  virtue 
of  contract  or  otherwise,  have  a  right  to,  or  reasonable  expectation 
of,  assistance  from  others.  It  was,  therefore,  then  necessary,  in  order 
to  protect  their  rights,  and  in  the  power  of  the  original  stock  holders  to 
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provide,  as  was  done  in  section  4  of  that  act,  that  in  case  the  corpor* 
ation  thereby  created  ceased  to  exist,  or  was  dissolved,  or  its  charter 
was  surrendered  or  repealed,  all  its  property  should  vest  in  the  stock- 
holders in  proportion  to  their  res|»ective  shares. 

But  by  the  plan  sub-^equently  adopted,  what  was  at  first  intended 
to  be  nnd  in  the  preamble  (o  the  .ict  of  February,  1858,  called  a 
seminary,  waschanged  to  a  first  class  col  lejfe,  for  the  endowment  and. 
support  of  which  aid  of  the  Annunl  Conierence  was  pledu:ed ;  the' 
stock  subscribed  orip^inally,  with  thesinsfle  object  of  buyinjf  a  iotand 
erectiufcr  buildintrs  suitable  for  a  seminary,  was  voluntarily  com- 
iiiuted  by  the  owners  for  scholarships  in  the  colieyre ;  an  en<lowment 
fund  of  $2<N),<K)(>  was  contemplated,  of  which  nearly  $lUO,tKX)  was 
agreed  to  be  paid  for  scholarships  sold  to  persons  residing;  in  differ- 
ent parts  of  the  conference  bounds,  and  the  title  and  possessicm  of 
all  the  properly  passed  to  the  board  of  education,  to  constitute  part 
of  the  endowment  fund,  where  it  remained,  without  dispute  or  pro- 
test, from  I860  to  the  institution  of  this  action. 

Neither  the  contract  between  the  orluinal  stockholdeis  and  board 
of  education,  nor  act  of  ISGO,  contains  an  express  condition  that  the 
title  of  the  properly  which  became  part  of  the  endowment  fund 
was  to  be  held  upori  condition  the  collejre  be  forever  conducted  and 
maintained  at  Millersl»urjr,  an<l  nowhere  else  within  the  territorial 
litnits  of  the  xXnnuai  Cmference;  and  such  condition  exists.  If  at 
all,  by  implication  only. 

But  the  law  does  not  pr^^umea  party  entitled  to  a  right,  or  benefit 
of  reservation  clnimed  under  contract,  in  the  absence  of  an  express 
stituilation,  except  such  as  reason  and  justice  dictates. 

Not  only  those  residing  elsewhere,  hut  as  well  residents  of  Millers- 
burjr  and  viciniJy,  must  be  presumed  to  have  repirded  the  establish- 
ment and  siicct*ssl'ul  maiiitainance  of  a  first-class  col lecre  under  the 
.patronage  and  control  of  the  Annual  ('onference  as  the  first  and 
main  consideration  for  the  outlay  of  money  made,  and  the  particu- 
lar locality  as  of  secondary  importance.  And,  therefore,  all  that  (ran 
be  fairly  and  reasonably  impli'eil  in  behalt  of  the  citizens  of  Millers- 
burjJT  is  that  they  expected  and  believed  succt»ssful  operation  of  the 
institution  would  prove  more  compatible  with  continnatice  of  it  at 
that  place. 

To  now  imply  any  thins  else  or  more  would  not  (miy  involve  the 
absurdity  of  hazarding  or  sacrittcinK  an  institution  of  learning,  the 
successful  and  useful  operation  of  which,  within  the  bounds  of  C(m- 
ference,  was  clearly  ihe  main  inducement  for  the  great  outlay  al- 
ready made,  but  be  in  disreirardof  the  rights  and  interests  of  those 
residinir  elsewhere  than  at  Mlllersburjf,  who  haveccmtributed,  either 
by  purchasinir  scholarship  or  donations,  very  much  more  than  has 
been  raised  at  that  place. 

There  is  mention  made  in  the  act  of  1860,  and  also  in  the  certifi- 
cates of  scholarship,  of  the  collejre  being  establishetl  at  Millersburg, 
but  the  language  used  does  not  import  an  ajrreement  it  shall  per- 
manently remain  there;  on  the  contrary,  we  think  it  showed,  as 
can  fairly  be  interpreted,  merely  description  of  the  institution. 

In  our  opinion,  therefore,  there  exists  no  contract  or  understand- 
ing, express  or  implied,  for  continuance  of  the  institution  at  Millers- 
burg any  longer  than  its  useful  and  successful  operation  re(|uires. 
And  as  the  power  of  removal  was  conferred  by  the  act  of  1861, 
which  all  parties  Interested  nmst  manifestly  have  been  aware  of, 
accepttMJ  and  acquiesced  in  for  more  than  a  quarter  of  a  century,  it  is 
now  too  late  to  call  it  in  question. 

And,  in  the  absence  of  fraud,  the  board  of  education,  controlled 
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by  the  Annnal  Conference,  must  be  presunned  to  have  acted  in  good 
faith,  and  under  belief  Huet.»e9B  of  the  college  required  the  removal 
from  Miller«burgto  Winchester.  Consecjuently  we  need  not  inquire 
whether  they  are  or  not  pursuing  the  wisest  policy,  especially  as  the 
evidence  shows  the  college  has  so  far  been  a  failure  at  its  present  lo- 
■cation. 

Judgment  affirmed.  . 


Capey  v.  Casey,  &c. 
[Filed  March  20,  1810— JVb^  to  be  reported.) 

\.  Decedent's  estate —  Void  sale  by  execufoi — A  parchasiT  of  land  sold  by  an 
execator  under  a  void  power  of  attorney  from  the  devisees  took  the  «'8tate 
subject  to  the  debts  of  the  decedent,  as  the  will  conferred  no  power  of  sale 
D])OR  the  executor. 

5?.  Exceptions  to  claims— k  purchaser  of  real  estate  of  decedent  at  a  void 
sale  can  not  except  to  allowance  of  claims  against  the  estate. 

Geo.  R.  McKee  and  Wm.  Lindsay  for  appellant, 

Hal  lam  &  Myers  for  appellees. 

Appeal  from  Kenton  Chancery  Court. 

Opini(ui  of  the  court  by  Judge  Pryor. 

ThiH  court,  in  a  former  opinion  rendered,  held  that  the  executor  had 
no  jKiwer  to  sell  the  real  estate  of  the  testator  under  the  power  of  at- 
torufy,  executed  to  him  by  the  devisee>a,  and  as  the  will  gave  no 
such  |M)wer,  VVorthington,  the  purchaser  from  the  executor,  acquired 
no  title,  except  the  title  of  the  devisees,  who  united  in  or  authorized 
the  sale.  The  testator  had  provided  in  his  will  the  mode  of  distrib- 
uting his  estate  between  the  devisees,  and  for  the  i>rotecti<m  of 
Worthington,  the  purchaser,  it  was  further  held  that  if  there  was  an 
estate  sufficient,  after  the  payment  of  debts,  to  give  to  the  appel- 
lants, Mrs.  Smith,  &c.,  their  interest,  without  disturbing  the  pur- 
chaser, it  should  be  dcme.  This  depended  on  the  amount  of  the 
indebtedness. 

On  the  return  of  the  case,  when  the  case  went  to  the  commis- 
sioner, the  <lebts  due  the  banks  and  others  by  the  testator,  that  were 
recovered  by  the  devisees,  was  held  by  the  chancellor  not  to  be  debts 
due  by  his  estate,  and  that  the  failure  of  the  Jippellants,  Mrs.  Smith, 
Ac.,  to  except  to  those  dehts  as  proper  vouchers  against  the  estate 
was  such  laches  on  her  part  as  relieved  the  property  purchased  by 
Worthington  from  any  claim  she  had  up(»n  it,  upon  the  idea  that  if 
these  claims  had  been  disallowed  there  would  have  been  property 
uT  an  estate  sufli<'ient  to  pay  these  appellants  without  disturbing  the 
purchaser.  It  may  be  well  argued  that  as  this  question  could  have 
been  raised  on  the  former  appeal,  the  claims  havinir  been  already 
allowed,  or  no  exceptions  taken  to  them,  the  whole  matter  was  re* 
adjudicata ;  but  whether  so  or  not,  they  were  claims  against  the  es- 
tate, although  paid,  or  the  notes  renewed  by  the  executor  or  the 
devisees. 

In  the  absence  of  fraud  or  bad  faith  Worthington  would  not  be 
allowed  to  say  that  in  the  settlement  of  the  elaims  aerainst  the  es- 
tate that  certain  claims  ought  not  to  have  been  allowed,  and  would 
not  if  exceptions  had  been  filed  by  the  devisees.  He  had  purchased 
property  to  which  he  had  no  title.    It  belonged  to  the  estate  of  the 
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testator.  A  court  of  competent  Jurisdiction  had  said  that  the  claims 
were  just,  and  if  the  appellants  have  not  received  their  distributahle- 
portion  of  the  estate  under  the  will  of  Casey  the  property  purchased 
by  Worthitiirton,  or  its  proceeds,  must  be  subjected  to  the  payment 
of  what  she  is  entitled  to,  as  indicated  and  adjud^^ed  in  the  former 
opinion. 

The  judjjment  is,  therefore,  reversefi  and  remanded,  with  direc- 
tions to  distril>ute  the  estate  as  hf^retofore  directed,  and  for  proceed- 
ings consistent  with  this  opinion. 


JouNRON  V.  Commonwealth. 
{Filed  March  22,  1890.) 

1.  Receiving  a  bribe — Indictment — An  indictment  charging  appellant  with 
rooeiYing  a  bribe  to  vote  fur  a  certain  candidate  for  a  seat  in  the  House  of 
Representatives  of  the  United  StateH,  waH  defective  in  failing  to  etate  where 
the  vote  was  cast,  or  that  an  election  was  held  in  the  county  in  which  the- 
indictment  was  found  for  such  representative. 

2.  Appeals  —  Jurisdiction —khhonf^h  the  penalty  imposed  by  the  lower  court 
was  a  fine  of  only  (10.  yet  the  judgment  of  the  court  adding  the  exclusion  of 
appellant  from  office  and  suffrage,  the  Court  of  Appeals  has  jurisdiction  of 
the  cas",  as  exclusiou  from  office  and  suffrnge  is  a  violation  of  a  most  sacred 
right  of  a  citizen. 

3.  Instructions — The  (Commonwealth  having  proved  by  one  witness  that 
he  loaned  appellant  |;5,  hut  not  to  influence  his  vote  in  any  manner,  but  did 
not  know  that  he  would  have  loaned  it  but  for  the  election,  and  that  the  ap- 
pellant entertained  the  same  political  views  as  the  witness,  the  court,  on 
motion  of  appellant,  erroneously  refused  to  instruct  the  jury  to  find  ap- 
pellant not  guilty.  The  court  erred  in  refusing  to  instruct  the  jury  that, 
before  they  could  find  appellant  guilty  they  must  believe  the  money  was 
given  to  him  by  the  witness  for  the  purpose  of  influencing  his  vote,  and 
that  for  said  money  the  accused  did  vote  for  the  party  stated  in  the  indict- 
ment, and  that  if  the  money  was  in  good  faith  loHned  the  accused  is  not 
guilty. 

J.  I).  Jones  for  ap()ellant. 

P.  W.  Hardin  for  apjjellee. 

Appeal  from  Carter  Criminal  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant,  Janips  Johnson,  was  indicted  by  a  erand  jury  of 
the  Carter  Criminal  Court  of  the  offense  of  unlawfully  receiving  a 
bribe  in  money,  paid  to  him  by  one  Strother,  That  for  a  considera- 
tion in  money,  paid  to  him  by  Strother,  he  voted  forT.  H.  Paynter^ 
who  was  at  the  time  a  I'andidrtte  for  a  seat  in  the  House  of  Repre- 
sentatives of  the  United  States.  There  was  a  demurrer  to  the  in- 
dictment for  a  failure  to  allege  where  the  vote  was  cast,  or  that  an 
election  whs  held  in  the  county  of  Carter  for  representative.  While 
the  indictment  should  have  been  nmre  sp*»cific  and  the  demurrer 
sustained,  it  is  proper  to  notice  other  efrounds  raised,  and  upon 
which  this  case  will  be  finally  determined  in  the  court  below. 

It  is  first  insiste<l  by  the  attorney  for  the  State  that  the  appeal 
should  l»e  dismissed,  as  it  is  an  indictment  for  a  misdemeanor,  and 
the  fine  imposed  is  only  $10.    The  Ode  gives  this  court  jurisdiction 
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<now  belonjrinfi:  to  the  Superior  Court)  when  the  fine  exceeds  $50. 
Section  347,  Carroll's  Code. 

This  t>ein^  a  misdemeanor  by  statute,  it  is  ur^ed  that  the  extent  of 
the  punishment  can  nc^t  give  the  Jurisdiction  unless  the  tine  exceeds 
■$5U.  There  is  no  imprisonment  imposed  in  this  case,  and  the  fine 
made  at  $10  only,  which  is  much  less  than  the  sum  fixed  by  the 
Matute.  It  providers  that  "any  person  guilty  of  receiving  a  bribe 
for  his  vote  at  an  election,  or  fj)r  his  services  or  influence  in  procur- 
ing a  vote  or  voles  at  an  election,  shall  be  fined  from  $50  to $500, and 
-be  excluded  from  otfire  and  suffrage." 

How  the  jury  arrived  at  the  amount  of  a  fine  not  authorized  by 
'the  statute  is  not  explained,  but,  if  the  party  is  guilty,  the  fact  that 
he  was  made  to  pay  a  less  fine  than  that  authorized  by  the  statute 
to  be  imposKj  atlords  no  ground  for  a  reversal,  and  if  this  was  the 
only  punishment  inflicted  the  appenl  would  be  dismissed.  It  is 
plain  that  if  the  fine  had  been  $500,  the  limit  prescribed  by  the 
«4tatute,  the  Superior  Court  would  have  had  the  jurisdiction,  and 
a  deni:il  of  the  right  of  sufi'rage  being  annexed  to  the  i)enalty  and 
imposed  by  the  court  below,  the  }urisdiction  of  this  court  would 
attach,  as  a  franchise  involving  the  inestimsble  right  of  sufi^rayie  is 
directly  involved  in  the  iasue.  The  court  below,  after  the  verdict 
^)f  guilty,  pronounced  this  judgment:  '*And  it  is  further  adjudged 
by  the  <M>uri  that  the  defendant  shall  hereafter  be  disqualified  from 
holding  or  discharging  the  duties  of  any  office  of  honor,  trust  or 
profit  under  the  laws  of  this  State  or  any  tow  n,  city  or  municipality 
thereof,  and  prohibited  from  exercising  the  right  of  suffrage  within 
the  State  of  Keniuclcy  during  his  natural  life."  That  dollars  and 
^?ents  are  to  be  more  ilijrhly  valutd  in  determining  the  jurisdiction 
of  this  court  l)y  reason  of  the  statute  than  the  right  of  sufl'rage,  or 
the  inflicticm  of  a  punishn)eni  that  degrades  the  offender  for  all 
time,  can  not  be  conceded;  and  while  the  offense  i'*  termed  a  mis- 
demeanor, tiie  deprivation  of  such  a  right  will  be  treated  in  this 
court  as  a  direct  proceeding  to  deprive  the  offender  of  the  rights  of 
a  citizen,  and  the  judirment  entered  by  the  court  below,  depriving 
the  appellant  of  the  right  to  vote  and  of  the  rijfht  to  hold  ottice,  be- 
ing tlie  result  of  the  verdict  imposing  the  fine,  this  court  will  neces- 
f^arily  assume  jurisdiction  of  the  entire  judgment.  It  was  never 
contemplated  by  the  law-making  power  that  an  appeal  could  be 
prosecuted  from  the  judgment  imposing  a  fine  of  $o(K),  and  not  from 
a  judgment  entered  by  the  court,  based  on  a  verdict  for  that  amount 
or  a  less  sum  by  which,  during  the  natural  life  of  the  offender,  he  is 
prohibited  from  votinjr,  and  from  holding  any  office  of  trust  or 
profit  within  this  Commonwealth.  *'The  offense  is  a  high  misde- 
meanor, and  depriving  the  citizen  of  a  most  sacred  right,  he  can  be 
heard  in  this  court."    Clark  v.  Commonwealth,  87  Ky.,  42. 

Strother,  the  witne-s  for  ihe  State,  says  "that  he  loaned  the  appel- 
lant $5,  but  not  to  influence  his  vote  in  any  manner,  but  did  not 
know  that  he  would  have  loaned  it  but  for  the  election  ;  that  the 
accused  entertained  the  same  political  views  that  the  witness  did." 

On  this  testimony,  it  being  all  introduced  by  the  State,  the  defense 
moved  todismiss  the  indictment,  because  no  offense  had  been  proven. 
The  court  refused  the  instruction.  This  was  error.  The  distinct 
charge  was  that  the  accused  had  voted  for  Paynter  for  Congress  and 
received  a  bribe  to  do  so. 

The  voting  was  by  ballot,  and  there  was  no  evidence  by  the  State 
that  any  such  vote  was  cast. 

The  83'stetn  of  voting  by  ballot  is  based  upon  the  idea  that  it  makes 


22  HOLMES,  &C.  V.  HERRINGER,  &C. 

the  action  of  the  voter  independent,  and  to  enable  him  to  vote  for 
whom  he  piertses.. 

No  one  hastheri^ht  to  examine  the  baJlotof  the  voter,  or  to  testify 
as  to  its  contents,  with  a  icnowledife  acquired  in  any  other  moUe 
than  the  information  g:iven  him  by  the  voter  himself.  His  ballot^ 
says  Mr.  Justice  Cooley,  *Ms  absolutely  privilejjed,  and  the  veil  of 
secrecy  should  be  impenetrable,  unless  the  voter  voluntarily  lifts  it.*^ 
Court  Limitation,  pajre  763.  It  places  the  voter  beyond  the  influence* 
of  wealth  and  power,  an<i  if  the  manner  of  his  voting  is  open  to 
investigation  as  any  other  issue,  the  virtue  or  the  entire  system  is^ 
destroyed. 

The  jury,  therefore,  had  no  rigrht  to  speculate  as  to  the  person  for 
whom  the  vote  was  CHst,  or  to  reach  such  a  conclusion  from  the 
former  political  convictions  of  the  accused.  The  njotion  to  dismiss 
should  have  been  sustained.  The  court  below  havint?  refused  to  dis- 
miss the  case  the  accused  then  testified,  substantially,  as  the  witness 
for  the  Htate,  but  admitted  that  he  voted  for  Paynter.  At  the  con- 
clusion of  the  testimony  the  court  instructed  the  jury  that  if  the 
accused,  in  consideration  of  a  bribe  in  money  paid  him  by  Strother^ 
voted  for  Paynter,  they  must  find  the  defendant  guilt^'.  The  de- 
fendant then  asked  the  court  to  say  to  the  jury,  in  effect,  that  they 
must  t>elieve  the  money  was  jjiven  to  him  by  Strother  for  the  pur- 
pose of  influencing  his  vote,  and  that  for  said  money  the  accused 
did  vote  for  Paynter.  That  if  the  money  was,  in  good  faith,  loaned » 
the  accused  is  not  guilty. 

This  is,  in  substance,  the  instructions  asked  by  defendant  and  re- 
fused. What  conclusion  the  jury  reached  as  to  the  facts  necessary 
to  constitute  bribing  does  not  appenr.  but  we  see  no  reason  fur  re- 
fusing an  instruction,  based  upon  testimony  conducing  to  show  at 
least  that  it  was  a  loan  of  the  money  in  good  faith,  and  not  for  the 
purpose  of  influencing  the  vote  for  Paynter.  The  defense,  in  so  far 
as  it  was  sustained  by  the  testimony,  should  have  been  presented  to 
the  jury,  and  the  failure  to  do  so  may  have  led  their  minds  to  the 
conclu*<i()n  that  a  case  of  bribery  had  been  made  out. 

The  judgment  below  is  reversed  and  remanded  for  proceedings 
consistent  with  this  opinion.    A  new  trial  will  be  granted. 


HoLMi-s,  &c,  v.  IIerrixger,  &(\ 

(Fifed  April  3,  1800— AV)^  fo  be  reported.) 

Ejectment — Inntt'vctioiis — In  an  act-on  by  the  ownern  of  two  adjacent  trnota 
of  land,  held  under  the  j*Hme  patent,  to  nettle  a  disputed  divi»<ion  line. 
Held  -The  coort  erroneouHlv  inntructed  the  jury  that  they  ••^hould  tind  for 
the  plaintiff  an  to  the  land  in  controversy  unlenn  they  find  from  the  evidence 
that  the  defendant,  and  tho.M*  under  whom  he  clainiH,  had  been  in  the  actual 
poHHesHion  of  the  land,  or  some  part  thereof,  by  themnelvoti  or  their  tenantn, 
with  claim  of  ownernhip  up  to  a  defined  bouuilary,  openly  and  continuously  # 
for  fifteen  years  or  more  before  the  lOth  day  of  August.  l^Sfi,  in  which  caso 
the  jury  should  find  for  the  defendant  as  to  the  whole  or  sucli  part  of  the 
land,  as  the  pane  may  be.  >^overn(»d  by  the  proof  as  hereinbefore  Htat«'d.''  Said 
instruction  assumed  th^t  defendant  hnd  possession  of  the  land  for  fifteen 
years,  while  the  true  location  of  the  division  line  was  the  only  question  j)roper 
for  the  jury  to  inquire  about. 

Jno.  I).  Ellis  and  Reiley  &  Reiley  for  appellants. 
T.  M.  Hill  for  appellees. 
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AppeMl  from  Campbell  Circuit  Court. 
Opiuion  of  the  court  by  Chief  Justice  Lewis. 

The  parcel  of  land  in  dispute  in  this  case  is  55100  of  an  acre,  and 
the  question  for  consideration  is  as  to  tiie  correctness  of  the  follow- 
ing and  only  instruction  of  the  court:  "The  Jury  should  fln<i  for  the 
plaintiff  as  to  the  land  in  contest,  if  they  hc^lieve  she  has  proven 
title  to  it,  or  any  part  of  it,  unless  they  find  from  the  evidence  that 
the  defendant,  and  those  undt*r  whom  he  claims,  have  heen  in  the 
actual  possession  of  the  land,  or  any  part  thereof,  l»y  themselves  or 
their  tenants,  with  claims  of  title  upon  a  defined  boundary,  holding 
openly,  notoriously,  continuously  Mud  adversely  to  all  the  world  for 
as  much  as  fifteen  years  next  before  the  10th  day  of  August,  1886, 
in  which  case  the  jury  should  find  for  the  defendant,  as  the  case  may 
be,  according  to  the  proof  as  hereinbefore  stated." 

It  seems  to  us  that  instruction  is  erroneous,  and  was  prejudicial  to 
appellant,  plaintiff  below.  For  as  both  parties  claim  under  the  same 
patent,  no  question  of  superiority  of  title  arises  in  the  case.  Nor 
has  either  acquired  any  legal  advantage  by  adverse  posses-^ion  of  the 
land  in  contest,  for  both  partien  having  the  undisputed  title  to,  and 
possession  of,  two  adjoining  tracts  re-»p«^ctivcly  owned  by  them, 
must  l)e  regarded  as  claiming  and  holding  up  to  the  division  line, 
wherever  that  may  be,  until  one  or  the  other,  by  actual  inclosure, 
takes  possession  beyond. 

It  is  true  appellee  did  have  the  rilsputed  land  under  fence  when 
the  action  was  commenced  by  appellant,  but  as  there  is  no  evidence 
whatever  showing  it  had  l)een  so  inclosed  fifteen  years,  he  acquired 
no  right  thereby.  Consecjuently  the  jury  must  have  understood  the 
instruction  as  requiring  the  plain  tilt*  to  establish  her  titb'  to  the 
land  in  dispute  by  a  regular  chain  while  allowing  posses-ion  (^f  the 
defendant  to  extend  over  the  parcel  in  disoute,  whether  actually 
within  the  boundary  of  the  tract  owned  by  nim  or  not. 

Whether  the  land  in  disr)Ute  belongs  to  one  or  other  party  depends 
upon  the  true  location  of  the  dividing  line  between  them,  which  is 
also  the  original  division  line  between  Covington  and  Heal  I.  For  as 
this  record  stands,  if  that  line  is  north,  or  to  the  ext»^nt  it  is  north, 
of  the  parcel  in  contest,  the  plaintitf  is  entitle!  to  recover,  otherwise 
not.     It  is  a  simple  issue  of  fact  where  that  line  is. 

Judgment  reversed,  and  cause  remanded  for  new  trial  and  further 
proceedings  consistent  with  this  opinion. 

(Respcmse  to  petition  for  rehenrin^—IiledJuneo,  181)0.) 

In  the  opini(m  an  instruction  which,  as  nf>w  suggested  by  counsel,, 
was  actually  refused,  was  considered  by  this  court  a-*  having  been 
given,  and  made  t\\*^  ground   partly  for  reversing  the  judsrmeiit. 

The  instruction  giv<ni  is  as  follows:  The  jury  should  find  for  the 
plaintiff  as  to  the  land  in  controversy  unless  they  find  from  the 
evidence  that  the  defendant  and  tho'^e  under  whom  he  claims  had 
been  in  the  actual  possession  of  the  land,  or  some  part  thereof,  by 
themselves  or  their  tenants,  with  claim  of  ownership  up  to  a  de- 
fined boundary,  <»penly  and  continuously  for  fifteen  years  or  more 
before  the  10th  day  of  August,  1880,  in  which  case  the  jury  should 
find  for  the  defendant  as  to  the  whole,  or  such  part  of  the  land,  as 
the  case  may  be,  governed  by  the  proof  as  hereinbefore  stated." 

Instead  of  requiring  the  plaiiitiif  to  prove  title  to  the  land  in  dis- 
pute, as  wM>uid  have  t)een  the  case  if  the  instruction  we  quoted  in 
the  opinion  had  been,  a«  we  by  mistake  stated  was,  given  ;  the  one 
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first  quoted  assumes  the  plaintiff  did  have  title,  which  was  prejudi* 
cial  to  the  defendant,  for,  as  stated  in  the  opinion,  there  is  no  ques- 
tion of  the  title  between  the  parties.  But  the  in«truecion  ^iven  was 
also  erroneous  and  prejudicial  to  the  plaintiff,  because  it  required  or 
authorized  the  Jury  to  find  for  the  defendant  upon  the  hypothesis 
he  had  possession  of  the  land  in  dispute  fifteen  years  before  com- 
aiencement  (»f  the  action,  when  it  is  clear  that  no  possession,  except 
by  actual  inclosure,  could  avail  either  party,  for  both  had,  in  legal 
contemplation,  possession  up  to  the  dividing  line,  wherever  that 
may  be,  and,  as  the  record  now  stands,  the  true  location  of  that  line 
is  the  only  question  for  the  Jury  to  inquire  about. 

There  is  no  evidence  the  defendant  had  any  part  of  the  disputed 
land  inclosed  anything  lilce  fifteen  years,  and  the  Jury  must  have 
been  by  the  instruction  induced  to  believe  possession  by  the  de- 
fendant, of  that  part  of  his  tract  not  in  dispute,  extended  even  to 
the  place  where  he  claims  the  dividing  line  to  t>e,  whether  it  be 
there  or  not. 

Petition  for  rehearing  overruled. 


WiCKLIFPE,  Ac.  V.  MaGRUDER,  &C, 

{Filed  April  17,  1890— iNo^  to  be  reported.) 

1.  Dedication  of  passway  Oy  will—The  appolloc  hnving  purchased  land 
from  an  execator  through  which  the  owner  had,  by  hiH  will,  dedicated  a 
pasHway,  describing  it  an  a  lane,  h-%d  no  authority  to  obntruct  the  passway  or 
change  it  »o  an  to  place  one-half  of  Hame  on  the  land  of  bin  neighbor. 

2.  Dedication  of  passway  by  lapse,  of  time — A  patjtsway  hiving  been  uned  as 
a  matter  of  right  for  more  than  fifteen  years  is  presumed  to  have  been  dedi- 
cated aH  such. 

N.  W.  Halstead,  J.  C.  Beckham  and  C.  T.  Atkinson  for  appel- 
lants. 

John  D.  Wickliffe  for  appellets. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

This  action  was  instituted  by  the  appellant,  R.  C.  Wickliffe, 
against  the  appellee,  Magruder,  to  prevent  him  from  obstructing  or 
changing  a  certain  passway,  and  to  compel  him  to  remove  c^'rtaln 
obstructions  which  he  had  placed  therein.  The  appellant,  Wick- 
liffe, claimed  the  right  to  sai<i  passway  as  it  had  existed  before  the 
said  appellee  obstructed  or  changed  it.  Haid  appellee  denied  the  ap- 
|H»llant's  riKht  to  said  passway  as  it  exist(»d  l)ef(ire  he  changed  or 
olistructed  it,  and  asserte<l  his  right  to  make  the  change  and  ol)struc- 
tion,  which  change,  he  alleges,  simply  puts  the  center  of  the  pass- 
way  upon  the  line  that  divides  the  appellee's  land  from  others; 
whereas,  before  the  change  the  passway  was  on  his  land  exclusively 
nearly  all  the  yvay,  and  the  change  was  only  made  to  the  extent  of 
«o  arranging  the  passway,  and  resetting  the  fence  accordmgiyi  as  to 
have  the  passway  seven  and  a  half  f(H»t  on  the  ap|)ellee's  land,  and 
an  equal  distance  on  his  neighbor's  land. 

The  parties  own  their  resjiective  lands  by  virtue  of  purchases  from 
the  executor  of  Wilson  Howman.  Wilson  Bowman  died  in  1858, 
In  his  will  he  authorized  his  executor  to  sell  all  his  lands  in  Nelson 
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county.  In  the  fourth  clause  of  said  will  U  this  langruaRe:  ''The 
Oaney  Fork  tract,  upon  the  same  terms  and  conditions  as  the  ahove 
tracts,  with  the  understanding  in  the  safe  of  all  the  tracts  there  is 
to  be  a  pa^sway,  at  least  fifteen  feet  wide,  near  or  where  the  present 
lane  is,  to  the  public  road," 

There  is  no  doubt  that  the  foregoing  language,  though  uncertain 
as  to  the  precise  location,  is  sufficient  to  dedicate  a  pansway,  if  the 
same  is  accepted  by  the  parties  concerned;  if  not  accepted,  it  would 
be  regarded  as  a  mere  proposition  to  remain  o^ien  only  for  a  reason- 
able linie,  which  would  be  considered  impliedly  withdrawn  after 
the  lapse  of  a  reasonable  time,  without  the  acceptance  having  been 
made,  which  acceptance  need  not  be  evidenced  by  any  formal  act, 
but  a  use  of  it  as  a  matter  of  right  would  be  sufficient  evidence  of 
such  acceptance.  It  is  true  that  the  language,  abstractly  considered, 
refers  to  a  pas.sway  near  or  at  any  lane  that  might  have  been  on  said 
land  leading  to  the  public  road,  but  the  concurrent  facts  show  what 
lane  was  referred  to  by  the  devisor,  which  facts  are  that  the  lane 
and  passway  were  then  in  existence,  and  were  then  used  as  a  pass- 
way  to  the  public  road.  If  there  had  been  other  lanes  in  thnt  local- 
ity leading  to  the  public  road,  and  only  one  of  them  hnd  been  used 
as  a  pas>way,  that  fact  would  be  sutficient  to  prevent  the  dedication 
from  failing  for  uncertainty,  and  to  fstablish  the  same  hs  the  one 
that  the  devisor  meant  to  dedicate.  The  evidence  is  cl<*ar  and  over- 
whelming that  said  passway  had  been  used  and  enjoyed  as  a  r>aasway 
ever  since  it  was  dedicatnd  until  it  was  changed  by  the  appellee; 
that  this  use  was  not  merely  permissive,  but  a**  a  right;  that  its  lo- 
cation as  a  passway  had  not  fluctuated,  sometimes  changed  to  one 
place  and  some  times  to  another  ulace,  to  suit  the  convenience  of 
the  neighbors,  but  it  remained  at  the  same  place  that  it  was  at  the 
time  of  the  dedication  until  it  was  changed  bv  the  appellee,  and 
had  been  used  as  a  passway,  as  thus  located,  as  a  matter  of  light  all 
of  that  time. 

Even  if  there  had  been  no  dedication  by  the  will  of  Wilson  Bow- 
man, the  proof  clearly  establishes  the  fact  that  this  parlicnhir  strip 
of  ground  had  been  used  as  a  passway  as  a  matter  of  right,  not 
merely  permissive,  for  more  than  fifteen  years  before  tiie  time  that 
the  appellee  obstructed  its  use,  which  fact,  acconiing  to  the  case  of 
O'Daniel  v.  O'Daniel,  10  Kv.  Law  Rkp.,  760,  constitutes  a  dedica- 
tion of  the  said  slip  as  a  passway.  Said  slip  having  been  dedicat:*d 
as  a  passway,  it  follows  that  the  appellee  had  no  right  to  change  it, 
■even  for  the  apparently  equitable  purpose  of  having  one-h  ilf  of  it 
to  rest  on  the  appellee^s  land,  and  the  other  half  to  rest  on  his  neigh- 
bor's land.  The  slip  of  land  h-iving  been  dedii'atf»d  so  as  to  give  the 
right  to  its  use  where  it  then  was,  the  appellee  had  no  riyht  to  change 
it,  and  persons  having  a  riirht  to  travel  on  said  passway  luid  no  right 
to  change  it,  or  encroach  upon  the  appellee's  adjoining  land.  To 
allow  such  right  w(miI(I  subject  dedicated  passways  to  changes  a^/  in- 
Jinifurn^  and  greatly  inconvenience  the  parties  concerned.  The 
change  that  might  he  considered  by  some  beneficial  and  convenient 
would,  in  fact,  inconvenience  a?]d  discommode  others,  and  place  the 
paRsway  upon  ground  not  desirable.  F'or  these  reasons  it  is  best  that 
the  passway,  when  once  established  at  a  particular  place,  should  re- 
main at  that  place  until  changed  by  proper  proceedings. 

The  fact  that  said  passway  was  not  reserved  in  the  deed  from 
Bowman's  executor  does  not  entitle  the  appellee  to  deny  that  it  was 
dedicated  by  the  will,  and  that  that  dedication  is  binding  upon  him. 
The  dedication  was  made  in  the  will,  which  was  notice  to  the  ap- 
pellee when  he  purchased  the  land,  that  the  dedication  was  made. 
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and  thnt  he  was  as  much  bound  by  it  hh  !f  it  had  been  pxpremed  in 
the  deed  to  him. 

The  judgment  on  the  orisrinal  is  reversed,  with  direHions  for 
further  proceedings  consistent  with  this  opinion,  and  on  crass  appeal 
it  is  a  (tinned. 


Wrenn  v.  Girson. 

(/7/6r/ J/ai/10,1890.) 

Partition  of  /anc/— Appellee  having  obtained  an  order  from  tiie  chancellor 
directing  ihat  there  be  set  apart  to  her  one-third  of  a  tract  of  land  in  which 
appellant  owned  the  remaining  undivided  two-thirds  interest,  which  land 
wad  divided,  and  appellee  received  as  her  phare  land  of  greater  value  than 
one-third  of  the  whole,  nnd  the  chancellor  directed  that  appellant  recover  of 
appellee  in  money  a  nam  sufficient  to  eqa?i]izH  the  respective  interests. 
Held  -That  the  lower  court  erred  in  rendering  such  judgment. 

The  court  had  jurisdiction  to  have  the  allotment  of  their  respective  inter- 
ests made  in  land  if  susceptible  of  a  division,  or,  if  not  susceptible  of  a 
division,  the  court  should  have  ordered  a  sale  of  the  whole  land  and  a 
division  of  the  purchase  money. 

A.  C.  Ellis  for  appellant. 

W.  H.  Mackoy  for  appellee. 

Appeal  irom  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant  and  the  appellee  owned  in  fee  simple  a  tract  of  land 
in  the  ruunty  of  Kenton,  containing?  about  sixty-eight  acres,  and 
known  as  the  Lttonia  Springs  pro|)erly.  Th»»  appellee,  by  her  peti- 
tion in  equity,  instituted  in  the  Kenton  Chancery  Court*,  asked  to 
have  her  interest  in  the  land  set  apart  or  severed  from  the  interest 
of  the  appellant. 

The  appellant  owned  a  jrreater  interest  than  the  appellee,  the  for- 
mer owning  two-thirds  nnd  the  latter  one-third  of  the  entire  tract. 

The  appellant,  by  hi"»  answer,  alleged  that  the  land  could  not  be 
divided  without  impairing  its  value,  an(J  wanted  the  whole  land 
sol(l  and  the  procee*!-*  <IivMrd.  The  rep«)rt  of  the  commissioner,  to 
whom  the  ease  was  referred,  as  well  as  other  t»'stimony,  (*onduced  to 
show  tnat  the  land  was  suscepiihie  of  divisiiai,  and  while  the  proof 
isconflictinir  on  the  (|uesti(M)  it  is  apparent  from  the  testimony  that 
a  division  could  have  been  made  without  affecting:,  materially,  the 
riirhts  of  the  parties  by  lessen! n>r  the  value  of  the  land. 

If  the  land  can  not  be  divided  without  materially  impairing  its 
value,  or  the  value  of  the  plaintifTs  interest  therein,  or  the  int<'rest 
ot  other  fiartie*^  to  the  proceeding?,  then  the  chancellor  should  order 
a  sale;  and,  on  the  other  hand,  if  the  division  ean  be  had,  and  the 
parlies  intereste  i  d(»siie  it,  a  division  should  be  directed. 

In  this  cas?  the  judtrment  or  order  of  partition  was  pi-oper,  and 
the  division  beinjj:  une^iual,  and  the  appellee  recovering  more  than 
one-third  ol  the  land  in  value,  it  was  error  to  re<|uire  the  appellant 
to  recover  in  money  a  >ivu  snllicient  to  eciualizethe  respective  inter- 
ests, and  if  the  flivision  can  not  be  niade  without  re(iuirinira  pecuni- 
ary compensation  to  pnwluce  this  e<|uality,  tlie  land  should  be  sold, 
and  not  partitioned.  It  is  tru"  that  court  of  e<|uity  in  the  partition 
of  land  between  coparceners  sometimes  permitted  the  payment  of 
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money  to  equalize  the  allotment,  and  this  practice  would  now  be  tol- 
erated, when  it  was  to  the  interest  of  the  heirs  at  law,  and  the 
money  could  be  paid  out  of  the  fund  to  be  distributed  from  the  com- 
mon estate;  but  under  our  statute,  where  one  tenant  in  eommcm  or 
Joint  tenant  seelis  a  division,  the  other  joint  tenant  may  ask  for  a 
sale  of  the  whole,  on  the  ground  that  a  division  can  not  be  made 
without  materially  impairing  the  value  of  his  interest,  and  he  can 
not  be  required  either  to  pay  or  to  accept  money  as  a  compensation 
for  any  part  of  the  tract  in  order  that  a  division  may  be  had.  If 
money  will  compensate  for  the  unequality,  then  a  division  may  be 
had  in  every  instance,  and  the  chancellor  permitted  to  exercise  the* 
power  of  fixing  the  price  and  passing  the  title  fr(»m  one  joint  owner 
to  the  other,  without  the  consent  of  the  parties  in  interest.  If  one 
joint  tenant  can  be  com  pel  Id  to  accept  the  money  and  part  with  his 
land,  he  may  be  compelled  to  pay  his  money  and  obtain  that  he 
does  not  wish  to  own,  in  order  that  partition  may  be  made. 

Under  our  practice,  with  the  Co<le  regulating  the  manner  in  which 
partition  maybe  made,  there  is  no  necessity  for  requiring  one  joint 
tenant  to  pay,  or  the  other  to  accept,  money  in  lieu  of  land  in  order 
to  a  partition.  The  chancellor,  therefore,  erred  in  requirimr  the  ap- 
pellant to  receive  less  land  than  he  was  entitled  to,  and  accept  as  an 
equivalent  its  value  in  money,  as  fixed  by  the  commissioner  or  by 
the  terms  of  the  judirment. 

For  this  reason  the  judgment  is  reversed  and  remanded,  with 
directions  to  partition  the  land,  if  it  can  be  done  without  materially 
lessening  the  value  of  the  interest  of  the  joint  tenants,  or  either  of 
them;  and,  if  this  can  not  be  done,  the  entire  tract  should  be  sold* 
As  the  record  now  stands  we  see  no  reason  why  the  division  can  not 
be  made. 


Smith  v.  Upton,  &c. 
{Filed  May  10,  1890— iVb<  to  be  reported.) 

1,  Conveyance — Life  estate — A  deed  having  been  made  to  the  wife  of  "S.  and 
her  children,"  conveying  to  them,  at  the  instance  of  S.,  about  eighty  acres 
of  land  in  two  tractd.  Afttr  the  death  of  the  husband  intestate  the  wife 
died,  leaving  surviving  her  several  children,  being  issue  of  her  marriage 
with  S.  She  also  devised  her  entire  interest  to  one  of  her  children.  In  an 
action  by  the  devisee  claiming  an  undivided  half  interest  in  said  property 
under  the  will  of  his  mother,  Held-- Vhfit  his  mother,  by  said  conveyance, 
received  only  a  life  interest  in  said  property.  The  presumption  beinp^  that 
as  said  conveyance  was  made  at  the  instance  of  S.,  he  intended  that  his  wife 
should  enjoy  a  life  interest  in  the  property,  and  at  her  death  their  children 
should  have  the  remainder. 

'2.  Sale  of  land  insusceptible  of  a  dioi.««ton— Under  subsection  2.of  se3tion  490, 
Civil  Code  of  Practice,  the  court  properly  ordered  the  s^le  of  the  land  and  a 
di vision  of  the  proceeds  among  the  six  different  claim  mts. 

That  section  provides  for  the  sale  of  a  vested  interest  in  real  estate, 
whether  held  in  joint  tenancy  or  by  tenants  in  common  or  coparceners,  if  it 
be  incapable  of  division  without  materially  impairing  its  value. 

The  court  bad  a  right  to  decide,  from  the  facts,  that  the  two  small  tracts. 
were  not  susceptible  of  an  advantageous  division  among  six  persons. 

B.  T^.  D.  Guffy  and  John  L.  Scott  for  appellant. 

H.  T.  Clark  for  appellees. 
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Appeal  from  Butler  Circuit  Court. 
Opinion  of  the  court  by  Judge  Holt. 

July  2,  1853,  H.  H.  Smith  executed  to  James  B.  Upton  what  is  in 
form  an  absolute  deed,  but  which  was  in  fact  but  a  mortg^age  upon 
three  tracts  of  land,  that  composed  the  home  farm,  of  about  180  acres, 
of  the  jrrantor. 

His  wife,  Helen  Smith,  did  not  unite  in  it. 

August  2, 1856,  Smith  and  wife,  in  settlement  of  the  debt  owinjz:  to 
Upton,  conveyed  toliim  absolutely  all  of  the  land,8Hve  about  ei^rhty 
acres,  and  upon  the  same  day  he  conveyed  the  eighty  acres  to  Mrs. 
Smith  and  horchihiren. 

There  had  then  been  born  to  her  and  her  husband  seven  children, 
and  another  was  born  thereafter. 

One  die<l  intestate  and  without  issue  l>efore  the  death  of  the  father. 
Another  died  prior  to  the  death  of  the  mother. 

She  devised  all  her  interest  in  the  eiirhty  acres  of  land  toonchiid. 

In  this  action  brought  by  some  of  th«^  heirs,  askintra  sale  of  It,  her 
devisee  claims  that  under  the  <leed  from  Upton  she  and  her  chil- 
dren took  by  classes,  she  kieing  entitled  to  one-half  of  it  antl  they  to 
the  other  half. 

It  is  contended  upon  the  other  side  that  she  took  but  a  life  estate, 
with  remainder  to  the  children. 

The  conveyance  was  to  '*  Helen  Smith,  wife  of  Henry  H.  Smith, 
and  her  children." 

It  is  urired  upon  the  part  of  the  devisee  of  Mrs.  S  nith,  in  support 
of  the  d  lirn  that  the  title  to  one-half  of  the  land  vested  in  her,  that 
the  consideration  for  it  was  the  relinquishment  bv  her  of  her  poten- 
tial right  oi  dower  in  the  land  conveyed  to  Upton.  Such  a  relin- 
quishment may  constitute  a  valuable  consideratitm  for  a  settlement 
upon  the  wife  by  the  hushand  ;  hit  the  deed  makes  no  mention  of 
any  such  consideration,  and  there  is  no  averment  of  any  mistake  or 
fraud  in  its  execution. 

The  intention  of  the  parties  is  to  be  gathered  from  the  language  of 
the  deed,  it  to  be  read  in  the  liirht  of  the  surrounding  circumstances, 
and  the  relation  of  the  parties. 

While  the  nominal  Krantcjr  in  the  deed  was  not  the  husband  of 
Mrs.  Smith,  yet.  in  construin*^  it,  it  should  be  regarded  as  if  it  had 
been  made  l)y  him. 

In  equity  the  title  was  really  in  him.  The  first  det^d  to  Upton  was 
in  fact  but  a  mortgage.  The  ab<oliite  deed  t(»  him  was  made  at  the 
sHine  lime  that  the  deed  was  made  lo  Mrs.  Smith  and  her  children. 
It  is  evident  that  it  was  the  husband  providing  for  his  wile  and  chil- 
dren.   She  was  named  in   it  as  **  Helen  Smith,  wife  of  Jlennf   11. 

The  land  mortgaged  to  Upton  appears  to  have  been  ample  to  se- 
cure his  ilel)t  without  any  release  by  Mr>.  Smith,  because  it  is  proven 
that  the  portion  left  after  paving  him,  by  the  conveyance  of  a  pnrt 
of  it,  is  Wf)rth$80i)or  $900. 

It  was  Ww.^home  place  of  fl.  If.  Smith,  and  what  is  more  natural 
than  that  he  should  wish  his  wife  to  have  the  use  of  it  for  life  and  it 
then  to  pass  t<»  his  children? 

If  the  husband  makes  provision  for  the  wife  and  children,  an  in- 
tention should  be  presumed  upon  his  part  to  give  the  whole  of  it  to 
her  for  life,  remainder  to  the  children,  unless  a  contrary  purpose  ap- 
pears from  the  terms  of  the  provision  or  circumstances  attending  it. 

Such  a  presumption  is  the  reasonable  one.     We  know  from  expe- 
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rienoe  and  observation  that  such  is  likely  to  be  the  intention,  and 
to  arrive  at  it  is  the  object  of  conslr.uction. 

It  is  true  that  the  wordino:  of  the  deed  is  to  "  Helen  Smith,  wife  of 
Henry  H.  Smith,  and  her  children,''  but  it  is  evident  the  purpose 
was  to  provide  for  their  children. 

Where  a  father  conveys  to  his  child  and  that  child's  children^ 
they  are  regarded  as  taking  jointly ;  they  are  all  of  his  blood,  but  an 
equal  reason  does  not  exist  for  supposing  that  a  husband  so  intends 
where  he  conveys  to  his  wife  and  children,  because  then,  Dy  her 
death,  a  portion  of  the  property  might  pass  to  those  who  are  stran- 
gers in  bh>o<t  to  him. 

This  is  the  substance  of  the  reasoning  employed  by  this  court  in 
the  case  of  Davis  v.  Hardin,  &c.,  80  Ky.,  672,  and  subsequently  ap- 
proved in  Helm's  ex 'or  v.  Ilogers,  81  Ky.,  568. 

We  concur  in  the  conclusion  reached  by  the  lower  court  that  Mrs. 
Smith  took  but  a  life  estate. 

The  appellant  also  claims  that  his  portion  of  the  land  should  have 
been  allotted  tt)  him  s^nd  that  the  court  below  erroneously  ordered  a 
sale  of  the  entire  tract,  and  a  division  of  the  proceeds. 

It  consists  of  two  adjoining  tracts,  one  of  forty  and  the  other  of 
thirty-live  acres.    They  are  ordered  to  be  sold  separately. 

No  complaint  is  made  as  to  the  order  for  the  sale  of  the  forty-acre 
tract.     There  are  liens  up<»n  it,  which  are  asserted  in  this  suit. 

The  Civil  Code,  section  490,  provides:  **  A  vested  estate  in  real 
properly,  jointly  owned  by  two  or  more  persons,  may  be  sold  by 
order  of  a  court  of  equity,  in  an  action  brought  by  either  of  them, 
though  the  plaintiff' or  defendant  be  of  unsound  mind  or  an  infant, 
first,  if  the  share  of  each  owner  be  worth  less  than  $100;  second,  if 
the  estate  be  in  possession,  and  the  property  can  not  be  divided  with- 
out materially  impairing  its  value,  or  the  value  of  th.^  plaintiff's  in- 
terest therein." 

If  it  be  said  that  a  Code  of  procedure  could  not  confer  ihU  power» 
then  the  answer  is,  even  if  this  be  true,  yet  the  same  provision  is 
in  sut»stance  to  be  found  in  the  General  Statutes,  chapter  63,  article 
5,  section  6. 

It  provides  for  the  sale  of  a  vested  interest  in  real  estate,  whether 
held  in  joint  tenancy  or  by  tenants  in  common,  coparceners,  if  it  be 
incapable  of  division,  without  materially  impairing  its  value. 

It  does  not  amount  to  the  taking  of  the  property  of  one  person  for 
the  private  use  of  another.  If  it  did,  then  the  statute  would  of 
course  be  unconstitutional. 

Each  owner  gets  his  own.  The  form  merely  is  changed.  Kean  v. 
Tilford,  &c.,  8i  Ky.,  tJOO. 

It  is  averred  in  the  petition  that  the  land  sought  to  be  divided  is 
incapableof  division,  without  a  material  impairment  of  its  value. 
This  is  denied  ;  antl,  it  is  said,  there  is  no  evidence  in  support  of  it. 
An  affidavit  to  this  effect  is  copied  in  the  record  ;  and,  while  it  was 
doubtless  treated  as  a  part  of  the  papers  of  the  case  upon  the  trial 
below,  yet  it  does  not  appear  to  have  been  made  so  by  any  order  of 
court. 

Aside,  however,  from  this  it  appears  that  the  tract  of  land  is  a 
small  one.  There  aresix  different  interests  in  it.  Each  one  is  small, 
and  the  lower  court  had  a  right  to  tind  from  the  facts,  and  unques- 
tionably did  so  correctly,  that  it  could  not  be  divided  without  a  ma- 
terial impairment  of  its  value. 
Judgment  affirmed. 
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McCoy  and  otherh  v.  Covington  Transfer  Railway  Co. 

(Filed  May  10,  1890— iVb^  to  be.  reported.) 

Condemnation  of  highway — The  chancellor  below  having  personal  knowledge 
of  the  location  of  the  highway  along  which  the  railroad  wa»to  be  constructed, 
and  having  prescribed  the  manner  of  constructing  said  railroad,  this  court 
will  not  interfere  with  the  judgment. 

Hallam  <&  Myers  fur  appellants. 

O'Hara  &  Bryan  for  appellee. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

In  the  absence  of  a  brief  by  counsel  stating  the  points  relied  on 
for  a  reversal  this  court  U  left  to  look  for  any  error  that  may  be 
prejudicial  to  the  appellants.  The  condemnation  of  the  public  high- 
way, whether  under  the  control  or  sanction  of  the  commissioners 
^)r  the  county  court,  was  proper,  and  the  construction  of  the  railway 
oufirht  not  to  be  prevented  unless  hy  doinif  so  it  operates  to  affect 
private  rij^hts  to  an  extent  requiring  the  chancellor  to  interfere. 
The  chancellor  below,  after  examining  the  testimony,  and  with  a 
knowledge  as  to  the  particular  location  of  the  railway,  has  protected 
the  rights  of  the  appellants  by  pres(*ril)ing  the  niHnner  of  conntruc- 
tion,  requiring  the  company  to  locate  and  construct  its  railway  so  as 
to  leave  a  clean  roadway  along  the  river  road,  between  the  city  of 
Covington  and  the  east  line  of  the  city  of  Ludlow,  between  the  en- 
tire line  of  its  track  and  the  private  property  on  either  side,  for  the 
passage  of  ordinary  vehicles  used  on  C(mimon  highways.  The 
chancellor  then  proceeds  to  provide  other  safeguard**  for  the  protec- 
tion of  private  property  and  those  living  on  the  highway.  The 
railway  is  not  complaining,  and  with  the  power  remaining  in  the 
chancellor  to  enforce  the  moile  of  construction,  and  to  punish  the 
company  by  ever  restraining  it  from  proceeding  with  it ;  nnd,  if  in 
violation  of  the  judgment,  we  prei'eive  no  reason  lor  »uiy  further 
interference  for  the  protection  of  appellants. 

Judgment  affirmed. 


Eginder,  adm'r  v.  The  Black  &  PiriLLiPH  Coal  Co. 

{Filed  May  10,  1890— ^Vo^  to  be  refyorted.) 

Wilful  necili(jeucp~M(iHter  and  servant— Tha  intestate,  being  nn  employe  of 
appelUe's  conl  company,  engaged  in  moving  coal  along  nn  elevated  rnilroad 
conmructed  on  trestlet*.  nbout  twenty  feet  f^-et  from  the  ground,  whh  killed  by 
being  thrown  to  the  gronnd  by  t»  e  timbern  of  the  trestle  giving  awny  and  a 
heavy  bucket  u^ed  in  conveyini;  thf*  conl  falling  upon  him.  In  nn  action  by 
hi8  administrator  for  damagrs  rHj*ulting  from  wilful  negligence  of  the  com- 
pany in  fnilinjr  to  keep  the  tiinborf*  in  ropnir.  Held  —TYifii  the  action  can  not 
be  maintained,  the  evidence  nhoxwn^  that  the  di-fectn  in  the  timber.-*  were 
»nch  as  were  not.  vinible  to  an  inspection  by  the  inoHt  careful  observer,  and 
the  mere  fact  that  the  timbers  hnd  bi*en  u-ed  for  fifteen  or  twenty  years  was 
not  sufficient  to  chnrge  the  company  with  wilful  neglect. 

Cleary  &  Hamilton  for  appellant. 

O'Hara  &  Bryan  and  J.  F.  &  C.  H.  Fi.^k  for  appellee. 
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Appeal  from  Kenton  Circuit  Court. 
Opinion  of  the  court  by  Jud);e  Pryor. 

The  appellant's  intestate,  while  in  the  employ  of  the  appellee, 
lost  his  life,  and  the  cause  <»f  his  death  is  attributed  to  the  negligence 
Df  the  appellee.  The  deceased  wa'^  a  day  laborer,  and  had  worked 
for  the  coal  company  for  a  lonsr  time  in  transporting  its  coal  from 
the  elevator  in  a  bucket  f)ver  a  railway,  constructed  on  a  trestle,  ^ome 
twenty  feet  from  the  ground.  The  railway  was  about  four  hundred 
feet  in  length,  and  the  bucket  would  hold  about  2,000  pounds  of 
coal.  When  filled  the  intestate  would  push  the  bucket  by  means  of 
planks  that  were  placed  on  the- track  from  the  elevator  to  the  place 
<if  deffosit.  A  part  of  the  timbers  supporting  the  trestle  work  seem 
to  have  decayed,  and  while  the  deceased  was  moving  the  bucket, 
loaded  with  coal,  the  timbers  gnve  way,  an<l  the  intestale  fell  to  the 
ground,  the  bucket  falling  on  him,  causing  his  death. 

The  action  is  under  the  statute  to  recover  for  the  wilful  neglect 
of  the  company  in  failing  to  have  these  timbers  in  proper  repair. 

The  court  below,  at  the  close  of  the  plaintitf' s  testimony,  gave  an 
instruction  to  find  for  the  defendant.  It  is  apparent,  we  think,  from 
the  proof  that  the  plaintitf  failed  to  show  a  case  of  wilful  neglect. 
His  own  witnesses,  who  examined  the  timl)er  after  the  accident, 
and  say  that  it  was  doted  and  rotten;  also  state  that  they  looked 
sound  on  the  outside,  but  on  the  inside  was  entirely  <lecayed  ;  that 
the  wood  looked  sound,  but  was  in  fact  decayed  on  the  inside. 
The  argument  of  counsel  for  the  appellant  Is:  That  the  timbers  had 
been  used  for  fifteen  or  twenty  years,  and  it  was  the  duty  of  the 
company  to  have  made  an  examination  of  their  ccmdition  in  order 
to  the  safety  of  their  employes,  and  failing  to  do  so  the  company 
is  liable  for  the  loss  sustained.  The  failure  to  discover  the  defect  in 
the  timber,  or  its  rotten  condition,  can  not  be  regarded  as  wilful 
neglect,  where  the  work  from  the  outside  presented  every  appear- 
ance of  being  perfectly  sound,  and  its  deceptive  c<mdition  liable  to 
mislead  the  most  careful  observer.  The  company  had  no  reason  to 
l>elieve  that  their  employes  were  in  a  perilous  position  when  on 
this  railway;  nor  is  there  the  slightest  proof  that  the  condition  of 
the  timber  was  known  to  the  company,  and  the  only  evidence  of 
neglect  is  the  presumption  arising  from  the  facts  as  to  the  necessity 
for  repairing  the  railway.  The  fidlure  to  repair,  after  such  a  lapse 
of  time,  we  are  asked  to  say,  was  wilful  neglect,  when  there  was  no 
other  reason- for  believing  the  timbers  to  be  out  of  repair. 

The  judgment  below  is  affirmed. 


Sim R ALL  &  BODLEY   V.   MORTOX. 

(Filed  May  30,  1890— iVo^  to  be  reported.) 

1.  Attorney  fee — Instriuitions — Appellee  having  employed  a  firm  of  attor- 
neys for  a  fee  contingent  np<»n  recovery  of  a  debt  by  them  from  a  railroad 
company,  and  after  iinHuccesHful  litigation  for  that  purpose  wan  had  appel- 
lee was  informed  by  the  senior  member  of  the  firm,  who  had  conducted  the 
case,  that  further  effort  to  recover  it  would  be  uselesH,  whereupon  appellee 
formed  a  syndicate  and  bought  the  railroad,  which  venture,  after  a  number 
of  years,  proved  successful,  and  enabled  appellee  to  realize  more  therefromi 
than  the  amount  of  his  debt.  In  an  action  by  the  firm  for  a  fee.  Held — 
That  the  court  properly  instructed  the  jury  for  appellee  "that  if  appellee 
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was  advised  by  his  connsel  in  effeot  that  farther  litigation  was  nnneoeasary, 
and  that  no  recovery  conld  be  had  so  as  to  enable  him  to  make  his  debt,  Jko.^ 
the  Iaw  is  for  the  defendant,  but  the  plaintiffs  can  not  be  bound  by  the  ad- 
vice of  anyone  else  j;fiven  the  defendant  to  that  effect,  unless  the  jury  should 
believe  from  the  evidence  that  the  person  so  advising  (if  any)  was  authorized 
by  the  plnintiffs  to  do  so."  The  following  instruction,  given  for  the  appel- 
lants, was  proper:  "That  if  the  defendant,  at  his  own  instance,  and  not  at  the 
advice  of  the  plaintiffs,  or  some  one  authorized  by  them,  surrendered  the 
debt,  for  the  collection  of  which  he  had  been  employed  by  the  plaintiffs  to 
sue,  then  the  law  is  for  the  plaintiffs,  and  they  are  entitled  to  such  a  sum  as 
will  fairly  compent^ate  them  fur  the  services  rendered  in  the  effort  to  collect 
defendant's  debt." 

2.  New  trial — In  this  case  the  verdict  of  the  jury  being  in  favor  of  appel- 
lants for  one  cent  and  costs,  while  the  finding  of  facts  was  substantially  for 
the  defendant,  the  court  properly  overruled  appellant^s  motion  for  a  new 
trial. 

Wm.  Lindsay,  Brown,  Humphrey  &  Davie  for  appellants. 

Barnett,  Noble  &  Barnett  and  Dodd  &  Qrubbs  for  appellee. 

Appeal  from  Jefferson  (/ourt  of  Common  Pleas. 

Opinion  of  the  court  by  Judsre  Pryor. 

On  the  former  hearing  of  the  case  in  this  court  it  was  insisted  by 
the  appellants  that  the  means  adopted  by  the  appellee  to  secure  his 
debt  was  within  the  meaning  of  the  contract  under  which  they  pros- 
ecuted the  claim  of  the  appellee,  and  when  the  object  had  been 
accomplished,  viz,  the  debt  secured,  they  were  entitled  to  the 
agreed  compensation,  as  there  had  been  no  express  waiver  of  their 
claim  for  service^;  and  it  seems  to  us  the  only  question  now  pre- 
sented by  the  record  is:  Are  the  plaintiffs  entitled  to  the  value  of 
their  >ervices  rendered  to  the  date  of  the  formation  of  the  syndicate 
and  the  aliandoiiment  of  the  litigation  by  the  appellee?  If  aban- 
doned without  the  consent  of  appellants,  they  should  be  paid;  if  at 
the  instance  of,  or  by  the  consent  of  the  attorneys,  for  the  reason 
that  future  litigation  was  hopeless,  then  n<»  recovery  should  be  had. 
This  was  subst«ntiully  the  issue  presented  by  the  pleadings  and 
trie<l  on  thr  return  of  the  case  to  the  lower  court.  If  the  court  be- 
low has  followed  the  mandate  of  tin's  court  as  to  the  law  of  the  case, 
we  can  then  perceive  no  reason  for  disturbing  the  verdict.  The 
court,  in  instructions  Nos.  1  and  2,  presented  the  questicms  raised  so 
that  the  jury  could  not  have  misconceived  the  issue.  The  jury  was 
told  that  if  the  appellee  was  advised  by  his  counsel  in  effect  that 
further  liti^aticm  was  tinnecessary,  and  that  no  recovery  could  be 
bad  s(»  as  to  enable  him  to  make  his  debt,  c^c,  the  law  is  for  the 
defendant,  but  the  plaintiffs  can  not  be  bound  by  the  "advice  of 
anyone  else  given  the  defendant  to  that  etiecl,  unless  the  jury 
shi)uid  believe  from  the  evidence  that  the  person  so  advising  him 
(if  any)  was  authorized  by  the  plaintiffs  to  do  so."  For  the  plaint- 
iffs the  jury  was  told  **that  if  the  defendant,  at  his  own  instance, 
and  not  at  the  advice  of  the  plaintiffs,  or  some  one  authorized  by 
them,  surrendered  the  debt,  for  the  collection  of  which  he  had  been 
empl<»yed  by  the  plaintiff  to  sue,  then  the  law  is  for  the  plaintitTs, 
and  thVy  are  entitled  to  !-uch  a  sum  as  will  fairly  compen-^j»te  them 
f<»r  the  services  rendered  in  the  effort  to  collect  defendan  N  debt.'* 
On  this  issue,  jind  the  only  one  entitled  to  l)e  presented  to  the  Jury, 
either  by  the  opinion  formerly  delivered  in  ibis  case  or  fr(»m  the 
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evidence  the  jury  returned  a  verdict  for  the  defendants,  or  rather 
for  the  plaintiff,  flxinc:  the  recovery  at  one  cent. 

On  the  trial  the  appellee  testified  that  the  senior  counsel  in  the 
ease.  Judge  Bodley,  after  this  court  had  decided  adverse  to  the  ap- 
pellee in  his  eflfbrt  to  make  the  debt,  said  to  the  appellee  that  thi» 
ended  the  matter.  Judge  Bodley  had  bestowed  a  great  deal  of  labor 
in  the  preparation  of  the  case.  Had  argued  the  case  in  this  court 
^ith  much  zeal  and  ability,  and,  on  being  informed  of  the  result^ 
was  asked  by  the  appellee  what  was  to  be  done,  and  his  reply  was 
thai  this  was  the  end  of  it,  or  words  to  that  effect.  It  seems  that  the 
present  appellants  were  not  consulted,  if  at  all,  by  the  appellees,  and 
that  Judge  Bodley,  by  reason  of  the  magnitude  and  importance  of 
the  case,  and  his  confidence  in  the  recovery  for  the  appellee,  was 
intrusted  with  its  sole  control.  His  remark  to  the  appellee,  with  the 
construction  that  would  naturally  iie  placed  upon  it,  was  suflBcient 
to  evidence  the  belief  that  in  his,  Judjre  Bodley 's,  opinion  further 
litigation  was  useless ;  and  so  the  appellee  must  have  regarded  it,  if 
we  are  to  judffe  by  his  subsequent  conduct. 

But  it  is  said  that  after  this  conversation  with  Judge  Bodley  that 
the  appellants,  under  the  contract,  proceedc^d  to  bring  another  action 
to  hold  the  stockholders  of  the  railroad  corporation  liable  for  the 
debt.  This  fact  does  not  appear.  An  action  was  instituted  by  Wm. 
Pindell,  in  conjunction  with  the  surviving  members  of  the  firm  of 
Bodley  <&  Sirarall  (Judge  Bodley  having  died),  with  this  object  in 
view.  The  appellee,  however,  testifies  that  Pindell  told  him  "there 
was  nothing  to  be  made  out  of  the  suit,  and  that  the  syndicate  was 
the  only  chance  for  him.''  It  is  evident,  therefore,  that  the  lawyers 
with  whom  the  appellee  consulted,  and  who  were  the  active  man- 
aging attorneys  in  the  preparation  of  the  case,  regarded  the  case  as 
hopeless,  and  the  appellee,  with  a  view  of  securing  his  debt,  and  at 
the  risk  of  losing  a  great  deal  more,  entereil  into  the  syndicate  and 
purchased  the  road.  The  stock,  at  the  time  of  the  purchase  by  the 
syndicate,  was  of  no  market  value,  and  was  in  this  condition  until 
two  years  or  more  from  the  date  of  the  purchase.  The  speculation 
turned  out  fortunately,  the  stock  advancing  in  value  to  an  extent 
that  not  only  s(*cured  appellee's  debt,  but  paid  him  greatly  in  excess 
of  it.  But  for  this  act  on  the  part  of  the  appellee  in  purchasing  the 
road  it  is  manifest  that  not  one  dollar  of  his  debt  would  ever  have 
bten  realized,  and  its  recovery  can  in  nowise  be  attributed  to  the 
services  rendered  b^*  the  appellants.  That  the  services  were  valua- 
ble, and  rendered  at  much  loss  of  time  and  labor,  can  not  be  ques- 
tioned, but  the  fee  depending  on  the  recovery,  as  none  was  had,  the 
appellants  must  sustain  the  loss,  as  this  entire  record  shows  that  but 
for  the  act  of  the  appellee  in  investing  as  much  money  in  the  syndi- 
cate as  he  had  already  hjst,  for  the  purpose  of  retraining  it,  the  loss 
to  him  would  have  been  complete.  It  is  said,  however,  that  the 
finding  by  the  jury  in  favor  of  the  plaintitfs  for  one  cent  in  damages 
was  inconsistent  with  the  testimony,  for  if  the  plaintiti'S  theory  was 
the  correct  one  the  appellant's  were  entitled  to  recover  the  value  of 
their  services,  as  proven. 

It  must  be  conceded  tnat  if  the  services  had  been  rendered,  to  be 
paid  for  regardless  of  any  contingency,  that  then  the  value  of  the 
services,  as  fixed  by  the  testimony,  must  control,  and  the  jury  would 
have  no  right  to  disregard  it,  but  here  the  testimony  of  the  defend- 
ant conduced  strongly  to  show  that,  although  the  services  were  ren- 
dered, the  fee,  bj^  the  contract  depending  upon  the  contingency,  and 
that  contingency,  the  happening  of  which  entitled  the  appellants 
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to  compensation,  never  happenini?,  and  the  entire  litigation  aban- 
doned, leA  the  appellee  to  make  his  money  as  best  he  could.  If  the 
jury  believed  thin,  and  doubtless  they  did,  the  verdict  was  in  fact 
for  the  defemiunt,  i)ut  requiring  him,  l)y  KivlnK  nominal  damages, 
to  pay  the  costs  of  the  suit.  No  claim  or  demand  seems  to  have 
been  made  (if  Morton  for  these  services  for  years,  and  not  then  until 
the  stock  in  the  road  had  become  valuable,  which  was  soaie  years 
after  the  liti^rAtion  had  virtUHlly  ended.  The  survivinjj  partners 
construed  the  contract  as  enlitlinK  them  to  couipensation,  aithoutrh 
the  money  was  secured  otherwii^e  than  by  the  liti^^ation.  This  coi*- 
stru<'lion  was  held  to  be  erroneous,  and  the  IhidiiiK  '>f  the  jury  on 
the  issue  of  fact,  if  the  testimony  of  Morion  is  to  be  credited,  ouj^ht 
not  to  be  disturbed.  The  preponderance  (if  the  pniof  was  on  that 
side  of  the  issue,  and  the  appellants,  not  being  entitled  to  any  fixed 
sum,  the  verdict  was  not  even  apdnst  the  evidence  offered  by  the 

fiiaintitf.  It  was  held  in  the  case  of  Hubbard  v.  Mason  City,  64 
owa,  247,  that  where  the  verdict  for  the  plaintifT  was  only  one  dol- 
lar, and  the  evidence  being;  stronjjiy  a>fainst  the  right  of  recovery, 
the  motion  for  a  new  trial  was  properly  overruled.  So  the  MS. 
opinions  of  this  court  in  the  cases  of  Callahan  v.  Harris  and  Ray  v. 
JeflTries  sustains  the  same  view  of  the  question  as  in  the  case  re- 
ported in  64  Iowa,  and  those  cases  are  distinguishable  from  the 
Ms.  opinions  of  this  court  in  the  cases  of  Houston  v.  Blackwell 
and  James  v.  Brasvvell,  where  the  services  were  rendered,  and  no 
question  at  issue  but  the  sum  to  which  the  plaintiffs  were  entitled 
as  compensation,  this  court  holding  that  the  verdict  in  the  case  of 
Houston  v.  Blackwell  was  inconsistent  with  the  testimony,  and  the 
jury  had  no  right  to  disregard  it. 

The  inquiry  being,  why  did  the  jury  return  a  verdict  of  one  cent 
only,  is  answered  l)y  a  reference  to  the  twtimony  that  conduces 
strongly  to  establish  the  defeose,  while,  on  the  other  hand,  if  the 
value  of  the  services  rendered  by  the  appellants  had  been  the  only 
issue,  the  finding  of  the  jury  would  have  been  flagrantly  against 
tiie  testimony,  and  a  new  trial  would  have  lK*en  granted.  It  ap- 
pears from  the  testimony  that  Pindell,  who  prepared  the  last  action 
or  petition,  was  em  ployed  by  the  appelh*e  to  defend  the  action  of  Hal- 
lam  against  him  for  a  like  character  <»f  service  and  originating  from 
the  same  c<mtract;  that  no  demand  or  claim  for  the  reasonable  value 
of  the  services  was  made  until  after  the  succ(»ss  of  the  venture  in 
which  the  appellee  had  engaged  :  that  the  deceived  partner  re- 
garded the  litigation  as  ended,  and  the  circumstances  tend  to  show 
that  the  elfort  to  recover  l>y  suit  cease<I  when  the  syndicate  was 
formed,  and  the  fact  the  appellee  was  willing  to  incur  an  additional 
liability,  equal  to  theanumnt  already  invested,  the  result  of  which 
defH*nded  upon  what  then  seemed  to  be  a  reckless  speculation,  adds 
to  the  strength  of  the  conclusion  that  all  hope  of  recovery  by  suit 
had  vanished.  It  is  hardly  reasonahle  to  suppose  that  a  man  of 
busint^is  (pialifications,  with  su(*h  heavy  interests  involved,  would 
have  turned  a  deaf  ear  to  the  advice  of  such  distinguished  counsel, 
who  believed  a  nn'overy  could  be  had,  and  embark  in  such  a  hazard- 
ous spe<*ulation  as  the  appellee  did  in  order  to  secure  his  debt. 
While  the  labor  of  years  had  been  bestowed  on  the  case  in  its  prep- 
aration by  an  able  and  experienced  lawyer,  and  the  belief  on  the 
part  of  the  junior  members  of  the  firm  entertained  that  those  labors 
would  l)e  fully  compensated  if  success  attended  the  speculation 
entered  into  by  the  appellee,  this  court  is  not  justified  in  placing 
any  other  interpretation  cm  the  contract  than  has  already  been 
given    it;    and    the    is^sue   of    fact    being    in    ettect    determined 
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for  the  defendant,  in  accordance  with  the  law  applicable  to 
the  case,  the  judj;iiient  below  must  stand.  The  interlineation  of  the 
instructions  hy  the  court,  after  the  case  had  jjone  to  the  jury,  could 
not  have  prejudiced  either  party,  and  so  of  the  admission  of  the 
record  in  the  suit  a^^ainst  the  railroad,  showing  its  insolvency  and 
the  clums  of  creditoi-s.  This  record  could  not  have  influenced  the 
jury  either  way,  and  while  the  court  should  have  desi^ifnated  what 
p<irt  <»f  the  record  vvrts  to  b**, considered  as  evidence,  its  introduction 
as  a  whole  could  not  have  affected  the  result.  The  instructions 
<}^ered  by  plaintiff  nnd  defendant  were  properly  refused,  and  the* 
instructions  ^iven  made  the  issue  so  plain  and  simple  as  that  the 
jurj'  must  have  known  what  they  were  called  on  to  decide. 
Judgment  affirmed. 


Duncan,  &t\  v.  Owexsboro  Water  Co. 

{Fifed  Dec.  10,  1889~iVo^  io  be  reported,) 

Liftbility  of  irater  company  fordctmages  from  Ions  hy  fire — Breach  of  contract 
— Parties  trt  action — A  water  company,  in  consideration  of  the  city  of  Owens- 
boro  granting  to  said  company  certain  privileges  and  paying  certain  rents 
for  h.drantH,  agreed  to  keep  ihe  machinery  in  repair  and  furnish  water  for 
extingninhing  tirei«  in  said  city.  In  an  action  by  a  citizen  against  said  com- 
pany, alleging  failure  on  the  part  of  the  company  to  comply  with  its  agree- 
ment by  which  appellant's  goods  were  dej?troyed  by  fire.  Held — That  the 
petition  states  a  cause  of  action,  and  that  a  citizen  who  has  suffered  loss 
from  the  failure  of  said  company  to  comply  with  its  agreement  with  the  city 
can  maintain  such  action.  The  doctrine  of  the  Paducah  Lumber  Co.  v.  Pa- 
ducah    Water  Supply  Co.,   11  Ky.  Law  Ukp.,  738,  approved. 

G,  W.  Williams  for  appellants. 

Sweeney,  Ellis  &  Sweeney  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellee,  as  an  incorporated  company,  in  consideration  of  the 
city  of  Owensboro  givint?  the  appellee  the  use  of  its  streets,  itc,  for 
the  purpose  of  laying  its  pipes,  Ac,  and  payiner  to  the  appellee  so 
much  each  in  the  way  of  rent  for  the  use  of  the  hydrants  to  he  there- 
after erected  by  the  appellee,  and  the  exemption  of  the  appellee's 
property  from  taxation  for  the  space  of  two  yej\rs,  <&c.,  agfreed 
**to  operate,  in  the  city  of  Owensboro,  waterworks  for  the  supply 
of  said  city  and  the  iniiabitants  thereof  with  water  *  *  for  pub- 
lic and  private  purposes,"  and  for  these  purposes  pipes  and  hydrants 
were  to  be  established  at  proper  and  convenient  distances,  and  with 
certain  capacities,  and  **at  all  times  be  ready,  unavoidable  accidents 
excepted,  to  supply  a  sufticient  quantity  of  water  for  public  and  pri- 
vate uses;  to  keep  all  hydrants  rented  of  it  by  the  city  in  good  re- 
pair, and  ready  for  instant  use  in  extinguishing  fire  by  the  fire 
department  of  said  city,  and  to  furnish  water  direct  from  the  pumps 
when  an  alarm  is  given  to  the  party  in  charge  of  the  pumping  ma- 
chinery." 

The  petition  alleges  that  the  appellant's  merchandise,  &c.,  were 
destroyed  by  fire  in  the  city  of  Owensboro,  by  reason  of  the  appel- 
lee's negligent  failure  to  furnish  water  for  instant  use  by  the  fire  de- 
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partment  when  the  fire  alarm  was  given  to  the  party  in  charge  of 
the  appellee'8  pumping  machinery. 

The  petition  also  sets  out  the  ability  of  the  fire  department*  its 
readiness  and  willingness  to  extinguish  said  fire,  had  the  appellee- 
furnished  the  water  according  to  its  undertaking;  the  petition  also- 
sets  out  the  fact  that  the  reliance  on  the  undertakinic  of  the  appel- 
lee caused  the  making  of  no  other  arrangement  for  the  extinguish- 
ment of  fires. 

A  demurrer  to  the  petition  was  sustained  and  the  appellant  de- 
clining to  amend  the  petition  was  dismissed,  and  he  has  appealed 
to  this  court. 

The  appellee  insists,  first,  that  there  is  no  such  privity  of  contract 
between  the  appellant,  Duncan,  and  the  appellee,  as  to  enable  the 
appellant  to  maintain  this  action  against  the  appellee;  second,  the 
contract,  by  its  terms,  did  not  contemplate  appellee's  liability  for 
the  loss  of  individual  property  by  fire ;  third,  the  los:^  of  the  appel- 
pellant's  property  by  fire  was  not  the  proximate  cause  of  the  failure 
of  the  appellee  to  furnish  water,  &c. 

The  well  considered  case  of  Paducah  Lumber  Co.  v.  Paducah 
Water  Supply  Co.,  decided  last  week  (Chief  Justice  Lewis  delivered 
the  opinion,  II  Ky.  Law  Rep.,  788)  settles  the  foregoing  question» 
against  the  appellee. 

It  is  therein  settled,  first,  that  theacreenient  of  the  water  company 
in  that  case  was  for  the  benefit  of  the  property  owner  in  the  lity^ 
as  well  as  for  the  benefit  of  the  city  proper,  and,  as  the  consideration 
for  the  contract  was  paid  by  the  property  owner  in  the  way  of  taxes, 
he  had  the  right  of  action  against  the  water  company  for  the  injury 
sustained  by  him,  by  reason  of  the  neglect  of  the  company  to  furnish 
water  for  the  extinguishment  of  the  fire,  by  which  the  owner's 
property  was  destroyed  ;  second,  that  by  the  terms  of  agreement  the 
water  (company  aatreed  to  furnish  the  fire  department  a  sufiicient 
quantity  of  water  and  of  pressure  with  which  to  extinguish  firee  oc- 
curring in  the  city ;  the  calculation  being  that  the  water  thus  to  be 
furnished  would  be  sufficient,  if  u^^ed  in  time,  to  extinguish  any  fire 
that  might  occur;  and  this  being  the  purpose  of  the  agreement,  it 
was  certainly  contemplated  that  the  water  company  should  be  re- 
sponsible to  the  injured  party,  by  reason  of  any  neglect  of  duty  in 
this  behalf,  to  the  extent  that  he  might  be  injured  then  by;  third, 
that  the  burning  of  the  owner's  property,  by  reason  of  the  \i*ater 
company's  neglect  to  furnish  the  water  as  agreed,  was  the  proximate 
cause  of  the  fire,  and  entitled  the  owner  to  recover  its  value  from 
he  water  company;  fourth,  the  fact  as  to  whether  such  negligence 
existed,  and  the  owner's  property  was  consumed  by  reason  thereof, 
should  be  determined  by  jury;  fifth,  the  fact  that  water  company 
would  be  subjected  to  fine  by  indictment  for  a  wilful  or  sitnple  neg- 
lect of  duty  did  not  exonerate  it  from  civil  liability  to  the  injured 
party. 

The  case  supra  in  its  essential  features  is  similar  to  this,  conse- 
quently the  principles  therein  announcH^d  will  control  this  case. 

The  judgment  is  reversed,  with  directions  for  further  proceedings 
consistent  with  this  opinion. 
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:BICHARDS0N'S     ADM'B     v.    GERMAIf    INSURANCE    COMPANY    OF 

Freepobt,  Illinois. 

(IHled  Feb.  20, 1890.) 

JjMttra?ice— JPor/eifure — Death  af  assured — An  insiiraiice  company  haying  in 
its  policy  issued  to  the  assured  insured  his  property  against  loss  by  fire, 
afcipnlating  to  pay  any  loss  unto  the  assured,  his  executors^  administrators  and 
iiMsigns.  In  an  action  by  the  administrator  of  the  assured  seeking  to  recoTer 
the  amount  of  a  loss  to  the  property  occurring  after  his  death,  the  com- 
pany, as  grounds  of  demurrer,  relied  upon  a  subsequent  clause  in  the  policy, 
which  provided  that  the  policy  should  be  void  if  the  property,  or  any  part 
thereof,  shall  be  sold,  conveyed,  incumbcied  by  mortgaj^e  or*otherwise,  or  any 
Change  takes  place  in  the  titU^  use^  occupation  or  possession  thereof,  whatsoever. 
Meld— That  the  last  clause  mentioned  can  not  defeat  a  recovery,  as  the  ex- 
press terms  of  the  contract  contemplate  payment  of  loss  after  the  death  of 
the  assured,  with  no  limitation  as  to  the  time  when  the  loss  occurred,  and  this 
•«ourt  will  not  give  to  the  last  clause  such  construction  as  would  defeat  the 
meaning  clearly  intended  by  the  former  clause.  The  better  construction 
of  the  clause  providing  for  a  forfeiture,  by  reason  of  a  change  of  title  to  the 
property  insured,  seems  to  be  that  it  refers  only  to  such  chans^e  of  title  as 
might  be  caused  or  suffered  by  the  act  of  the  assured  while  living,  and  not 
to  the  change  of  title  resulting  from  his  death. 

P.  B.  Thompson,  sr.,  and  H.  C.  KauflTman  for  appellant* 

D.  S.  Clay  for  appellee. 

Appeal  from  Garrard  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

This  is  an  appeal  from  a  juds^ment  dismiasing  an  action  instituted 
by  ap|>ellant,  ndministrator  of  the  estate  of  Joseph  Richardson,  to 
recover  of  appellee  value  of  a  dwelling:  house  and  furniture  de- 
stroyed by  fire,  which  was  insured  by  a  policy  issued  to  decedent. 

As  all  other  conditions  necessary  to  recover  appear  from  uncon- 
troverted  allegations  of  the  petition  to  exist,  the  single  question 
presented  is  whether  the  policy  became  void  and  of  no  effect  upon, 
and  bj' reason  of,  death  of  the  assured,  which  occurred  before  de- 
struction of  the  property. 

The  policy,  dated  March  17,  1883,  contains  the  following:  **  The 
German  Insurance  Company,  by  this  policy  of  insurance,  in  con- 
sideration of  two  notes  for  $26.50,  do  insure  Joseph   Richardson 

S'^ainst  loss  or  (lama<re  by  fire  and  lightning  to  the  amount  of  $ 

on  *  dwellini;  house  and  furniture.  *  And  the  said  company 
hereby  agrees  to  make  goo  J  unto  the  said  assured,  hi^i  executors  ^  ad- 
fninistra(ors  and  cHHigns,  all  such  immediate  loss  or  damage,  not 
exceedlnjj  in  amount  the  sum  insured,  nor  the  interest  of  the  as- 
sured in  the  property,  nor  the  cash  value  of  any  building  or  other 
property  at  the  time  of  lass,  as  shall  happen  hi/  fire  or  lightning  to 
the  property  above  specified,  from  the  iiUh  day  of  March,  i883,  at  12 
o'cUM;k  nooHy  to  the  Wth  day  of  March,  1888,  at  12  o^ clock  ?won,  ex- 
cept such  portion  of  the  above-mentioned  period  of  time  as  this 
company  shall  hold  against  the  insured  any  promissory  note  past 
due  and  unpaid  in  whole  or  in  part,  and  during:  such  portion  of  time 
the  policy  shall  be  null  and  void,  and  so  continue  till  such  promis- 
sory note  is  fully  paid.'' 

Foliowins?  provisions  in  regard  to  amount  of  loss  and  damage  to 
ibe  estimated,  and  right  of  the  company  to  repair  or   rebuild  the 
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property  destroyed,  and  others  bavins:  no  application  to  this  ease,  is 
this  clause  in  the  policy :  **  If  there  is  or  shall  i)e  other  prior  concur- 
rent or  subsequent  insurance,  whether  valid  or  n(»t,  on  said  property, 
or  on  any  part  thereof,  vvillioui  the  company^  con-ent  known,  or  if 
the  hazard  shall  be  increased  in  any  way,  or  if  the  property,  or  anv 
part  thereof,  shall  be  sold,  conveyed,  incurnbereil  by  niortjraare  «  • 
otherwise,  or  anji/  change  takes  pkice  in  the  fit/e^  i/.vf,  (H'rupafion  or 
possess  ion  thereof  whatever,  or  if  foreclosure  proceed  iuifs  shall  be 
commenced,  or  if  the  interest  of  the  insured  on  said  property,  or 
any  part  thereof,  now  is,  or  shall  become,  any  other  or  less  th<in  a 
perfect  leg:al  and  equitat)le  title  or  ownership,  free  from  any  lien 
whatever,  except  as  stated  in  writing  here»n,  or  if  the  buiidintf  or 
buildings  stand  on  leased  land,  of  which  the  assured  has  not  a  perfect 
title,  or  if  this  policy  shall  be  as^^iirned  without  written  consent 
hereon,  and  in  every  such  case  the  policy  shall  be  voici." 

The  rij^ht  was  in  terms  given  to  the  insurance  company  to  termi- 
nate the  policy  at  any  time  by  givin-^  notice  to  that  effect,  an<l  re- 
funding unearned  premiums,  and  also  to  the  linured,  to  be,  however, 
exercised  by  him  only  after  full  payment  of  premium. 

According  to  the  only  meaning  we  think  the  language  u^ed  fairly 
capable  of,  the  property  was  insured  ft)r  a  speciti»Hl  period  (it*  time, 
which  could,  after  the  premium  had  been  fully  paid,  be  al>ri.iire<l  t)y 
the  company  only  upoo  notice  and  refunding  the  unearne  :  p;irt  of 
the  premium.  Ft)r  it  agreed,  in  express  terms,  to  m  ike  go  »d  unto, 
not  merely  the  insureil  himself,  but  as  well  his  execut(»rs.  adminis- 
trators and  assigns,  the  immediate  loss  or  damage  that  might  hap- 
pen by  tire  or  lightning  to  the  property  at  any  time  duriu;;  that 
period,  whether  before  or  after  his  death.  Ancl,  therefcir",  tn  treat 
that  event  as  ipso  facto  a  tenninition  of  i.ie  policy  and  li.ibllity 
under  it  would  In?  contrary  to  the  ex pres«<  terms  of  it,  under  the 
9tipulati(m  for  payment  to  the  personal  representative  of  the  insun  d 
superfluous,  and  allow  the  company  to  retain  tiie  lull  consid(»ration 
paid,  while  being  held  to  cmly  part  fierformane  •   tf  its  agrwment. 

It  is  true,  as  argued,  the  property  mrght  'i .  "mh  (itst roved  be- 
fore, though  the  loss  not  ninde  gor/d  until  at'  r  li  4  death;  hut  the 
stipulation  of  the  company  to  pay  his  pers  .  1  •  ■  »rese:itative  was 
not  necessary  to  meet  such  conting(*ncy,  be.  u  ihe  amour»t  due 
could  have,  in  that  case,  been  collected  without.  Oa  the  other  hai»d 
it  is  both  rational  and  pr»)vident  for  a  person  obiaining  a  policv  of 
fire  insurance  to  have  provision  in  it  against  dt^-^truction  of  the  prop- 
erty after  his  death,  and  in  such  case  the  stipulation  mentioned  be- 
comes applicable  and  nec(»ssary.  It  seems  to  us  the  fo»-ce  an<l  eflVHt 
of  language  so  conjprehensive  andclear;should  not  b*  neiitrallz'*d,  or 
toany  extent  impaired,  by  asuhsequent  forfeiting <*laus»M)f  a  policy  of 
insurance  unless  the  words  used  ftir  that  f»urpr»se  l)e  so  definite,  ex- 
plicit and  free  from  aml)iguity  as  to  leave  no  other  reasonable  alter- 
nation. For  while  forfeitures  are  not  favored  iw  the  law,  and  pro- 
visions in  a  contract  therefor  are  always  to  be  j*trfctly  con  true«l,  the 
terms  of  a  policy  of  insurance,  as  said  in  .Kna  insurance  ('Minpany 
V.  Jackson  &  Co.,  1«  H,  M.,  242,  should  be  liberally  construed  for  the 
benefit  of  the  insurecJ,  and  so  as  to  effeciuate,  as  far  as  may  reason- 
ably be  done,  the  indemnity  he  justly  expected. 

It  is  evident  the  clause  referred  to  was  prepared  with  care,  and  a 
purpose  to  guard  every  supposed  right  and  interest  of  the  iNviupany. 
Vet  of  the  seven  distinct  clauses  for  forfeiting  the  poli<y  therein 
enumerate<],  not  one  of  them,  in  express  term**,  or  by  fair  implicH-^ 
lion,  relates  to,  or  includes,  the  death  of  the  insured  ;  nor  is  it  any 
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where  mentioned  as  a  condition  or  cause  for  forfeiting  or  terniinat- 
in^  the  policy. 

The  only  part  of  the  clause  which  can  he  construed  to  have  any 
relation  at  all  is  expressed  as  follows:  '*Or  any  change  takes  place 
in  the  title,  use  or  oc*cupation  or  possession  thereof,  whatsoever.'^ 
And  that  we  think  does  not  necessarily  or  properly  refer  to  a  change 
unavoidably  resulting  from  his  death,  but  rather  to  such  as  might 
be  caused  or  suffered  by  act  of  the  insured  while  living,  which  i» 
the  case  in  each  one  of  the  other  causes  or  conditions  set  forth  in  the 
forfeit  claim,  as  well  as  those  which  precede,  as  those  following  the 
one  quoted.  But  be  that  as  it  may,  each  condition  of  forfeiture 
mentioned  may,  without  destroying  or  lessening  its  proper  meaning 
or  effect,  be  reconciled  with  a  continuation  of  the  policy  after  such 
death  to  the  end  of  the  periori;  and  it,  therefore,  should  be  donefor 
rather  than  defeat  what  was  elsewhere  in  the  policy  clearly  provided 

We  have  been  referred  to  the  case  ol  Sherwoofl  v.  A.  I.  Co.,  29 
Am.  Rep.,  180,  and  Wyman  v.  Wyman,  29  N.  Y.,  253.  The  first 
one  has  n«)  application  to  this  case,  because  there  a  change  *'by  opera- 
tion of  law  "  was  in  terms  mnde  a  cause  of  forfeiture.  The  latter 
involves  practically  the  same  question  as  this  case,  and  the  conclu- 
sion arrived  at  is  different  from  what  we  think  the  proper  one.  For, 
according  to  rules  of  construction  frequently  approved  t)y  this  court, 
a  forfeiting  clause  in  a  contract  should  never  defeat  a  right  previously 
agreed  upon  and  provided  for  unless  the  language  used,  strictly  in- 
terpreted, require  it. 

We  think  a  cause  of  action  is  stated  in  the  petitien,  and  the  judg- 
ment must  be  reversed  an<l  cause  remanded,  with  directions  to 
overrule  the  general  demurrer  and  further  proceedings  consistent 
with  this  opinion. 


City    op   Newport   v.    Newport   and    Cincinnati  Bridge 

(Company. 
{Filed  Maij  10,  1890.) 

1.  Constitutional  law --Police  regulation — The  appellee,  the  Newport  and 
Cincinnati  Bridge  Company,  having  been  incorporated,  and  desiring  to  nse 
a  portion  of  one  of  the  streets  of  the  city  of  Newport  for  the  purpose  of 
constructing  its  bridge,  or  the  approach  to  it,  the  city  council  passed  an  or- 
dinance granting  to  the  bridge  company  ihe  use  of  a  portion  of  the  street 
for  that  purpose,  providing,  in  the  foarth  section  thereof,  that  **in  consid- 
eration of  the  foregoing  grant  the  rHtes  of  toll  over  said  bridge  shall  be  as 
follows,  viz:  Packages  of  100  tickets  to  foot  passengers  for  %1  to  all  persons 
applying  for  the  same,"  Ac.  The  bridge  company  accepted  the  terms  of 
this  ordinance  in  constructing  its  bridge.  Bubsequen'ly  the  bridge  com- 
pany, instead  of  furnish mg  packages  of  100  tickets  for  $1.  began  issuing 
packages  of  five  cards  for  that  price,  each  card  being  good  for  twenty 
crossings,  and  one  perforation  being  made  in  it  upon  each  crossing.  The 
city  council  in  the  same  year  passed  hu  ordinance  imposing  a  penalty  upon 
officers  of  the  bridge  company  for  failing  or  refusing  to  sell  packngcs  of 
100  tickets  for  Si.  The  bridge  company  seek  to  enjoin  the  city  from  the 
enforcement  of  said  ordinance.  Held — That  said  ordinance  is  invalid,  as  it 
attempts  to  confer  judicial  powers  upon  the  city  outhorizing  it  to  construe 
a  contract  mude  by  it  and  enforce  it  by  a  penal  ordinance  without  applica- 
tion to  a  judicial  tribunal.  Said  ordinance  can  not  be  upheld  as  a  police 
regulation  as  it  involves  neither  the  morals,  health  or  safety  of  its  people, 
but  merely  their  pockets.  The  form  of  the  tickets  issued  was  a  substantial 
compliance  with  the  contract. 
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E.  W.  Hawkins  for  appellant. 
Bamsey,  Maxwell  &  Ramsey  for  appellee. 
Appeal  from  Campbell  Chancery  Court. 
Opinion  of  the  court  by  Judge  Holt. 

The  appellee,  the  Newport  and  Cincinnati  Bridge  Company,  was 
incorporated  in  1868.  Its  charter'  authorized  it  to  charjre  reasonable 
tolls,  the  maximum  rate,  however,  not  to  exceed  that  charged  by 
the  Covington  and  Cincinnati  Bridge  Company. 

Desiring  the  use  of  a  portion  of  one  of  the  streets  of  the  apppllant, 
the  city  of  Newport,  for  the  purpose  of  const ructinjr  Its  bridge,  or 
the  approach  to  It,  the  city  council,  cm  Mhv  12,  IS6S,  pnHSHil  **an  or- 
dinan(*e  granting  the  Newport  and  Cincinnati  Bridge  Company  the 
use  of  a  portion  of  a  street  for  the  purpose  of  a  bridge,"  the  fourth 
section  of  which  provides: 

'*In  consideration  of  the  foregoing  grant  the  rates  of  toll  over  said 
bridge  shall  be  as  follows,  viz:  Packagen  of  100  tickets  to  foot  pas- 
sengers for  $1  to  all  persons  applying  for  the  same;  one  horse  and 
dray,  10  cents  for  a  single  crossing;  one  horse  and  express  wag<in,^ 
10  cents;  one  horse  and  buggy,  lo  cents." 

The  bridge  company  accepted  the  term^^  of  this  ordinance  in  the 
construction  of  its  bridge.  There  is  noth.ing  in  ic  relating  to  t<}lls 
for  foot  passengers  save  the  provision  relating  to  the  sale  of  packages 
of  100  tickets  for  II. 

The  other  rates  for  a  foot  passenger  charged  by  the  company  are 
8  cents  for  a  single  croaslng;  2i  cents  each  way  to  go  and  return;  or 
he  can  purchase  what  are  termed  seven  and  twenty  coupon  cross- 
ings, entitling  him  to  cross  the  one  seven,  and  the  other  twenty, 
times  for  10  and  2o  cents,  respectively. 

In,  and  perhaps  prior  to,  18S2  the  bridge  company,  instead  of 
furnishing  packagers  of  100  tickets  for  $1,  bcican  issuing  packages  of 
five  cards  for  that  price,  each  card  being  good  for  twenty  crossings, 
and  one  perforation  being  made  in  it  u\^o\\  each  crossing. 

The  city  council,  in  the  year  last  nained,  piHst»d  an  ordinance  sub- 
jecting an  officer  or  agent  of  the  brid.r(!  company  to  a  fine  for  failing 
or  refusing  to  sell  packages  of  100  tickets  for  $1;  and  one  of  the  com- 
pany's agents  having  been  arrested,  chrtru'ed  with  its  violaticm,  and 
the  city  thn»atening  to  have  arn^sted  and  to  prosecute  all  of  the  com- 
pany*s*acents  until  it  should  furnish  and  sell  packages  of  1(10  tickets 
for  $1,  it  brought  this  action  enjoining  the  city  from  enfoicing 
the  ordinance. 

The  lower  court  p»T|»etuated  the  injunction. 

If  the  ordinance  wa^  invalid,  then  the  company  had  the  right,  in 
order  to  prevent  irreparul»le  injury  and  a  multiplicity  of  prosecu- 
tions, to  go  into  a  ourt  of  ecjulty  for  relief. 

The  chancellor  often  int(Tf(»rs  to  prevent  an  illegal  use  c)f  power 
by  municipal  autliorities,  and  where  such  con>eijnences  follow  the 
enforcement  of  an  ordinance,  as  will  result  in  this  instance,  a  projjcr 
case  is  presented  for  e<iuitabh*  relief,  if  the  ordinance  he  invalid. 
(Brown  v.  Trustees  of  Catlettsburg,  11   Hush,  4:{o.) 

Th<'  passage  of  the  ordinance  of  May  VI,  18G8,  was  the  tender  of  a 
grant  by  the  city  to  tl>e  bridge  company  ui»on  the  condition  that 
the  tolls  should  be  as  th  .ein  fixed.  Upon  its  acceptance  by  the  com- 
pany a  ccmtract  arose  between  it  and  the  city,  and  such*  a  contract 
must  be  enforced  by  the  judicial  department  of  th(^  government. 
It  .stands  upon  the  same  footing  as  one  between  individuals. 
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It  would  be  exceedin$2:Iy  dangerous  to  individaal  right  and  lib- 
erty, which  the  comnnon  law  so  highly  regards,  to  permit  munici- 
palities to  enforce  their  own  construction  of  their  contracts  by  fines 
and  penalties. 

Whether  the  Legislature  could  confer  such  a  power  we  need  not 
Inquire,  inasmuch  as  it  ]^  aot  pretended  that  it  has  been  attempted 
in  this  instance. 

Where  an  ordinance  Is  penal  in  character,  the  right  of  the  munic- 
ipality to  enact  it  must  clearly  appear. 

The  enforcement  of  this  ordinance  wouid  be  an  exercise  of  the 
police  power.  Whiie  it  is  difficult,  if  not  impossible,  to  concisely 
define  the  extent  of  this  power,  yet  it  certainly  should  not  be  ex- 
tended so  far  as  to  permit  a  city  to  enforce  its  view  of  its  contracts 
by  penal  ordinances  in  cases  involving  neither  the  morals,  health  or 
safety  of  its  people. 

It  may  by  ordinance  limit  the  speed  of  railroad  trains  or  street 
cars  through  its  streets,  and  in  the  same  manner  regulate  any  mat- 
ter which  is  conducive  to  the  health  or  safety  or  morality  of  its  cit- 
izens. The  public  welfare  demands  the  existence  of  such  a  power, 
and  when  properly  directed  the  municipality  should  not  be  re- 
stricted to  a  narrow  limit  in  its  exercise. 

But  where  it  is  a  matter  of  contract,  affecting  merely  the  pockets 
of  its  clfizpn«^  or  it  fiiianclHlly,  it  must  resort  to  the  courts  for  relief 
in  the  same  manner  as  individuals. 

A  ccmstruction  of  the  contract  between  the  parties  was  not  neces- 
sary in  onler  to  afford  the  appellee  proper  relief. 

This  was  given  by  enjoininy:  the  enforcement  o.'  the  ordinance. 

Its  jKjtition,  however,  asks  that  the  issiial  of  the  five  <ard  pack- 
ages be  adjudged  a  compliance  with  the  clause  in  the  ordinance  rel- 
ative to  the  100  ticket  packages,  while  the  answer  of  the  appellant 
not  only  asks  a  dissolution  of  the  injutiction,  but  in  counterclaim 
form  requests  the  court  to  order  the  appellee  to  furnish  and  sell 
{iacka2es  of  100  tickets  for  $1. 

The  lower  court  determined  this  question,  holding  that  the  issual 
of  the  five  cards  wa*^  a  compliance  with  the  spirit  of  the  contract; 
and  as  this  judifment  would  be  binding  upon  the  city,  !?»  any  case 
where  it  would  have  the  right  to  sue  the  company,  it  is  proper  to 
consider  it. 

The  law  looks  to  the  spirit  of  a  contract,  and  not  the  letter  of  it. 
The  question,  therefore,  is  not  whether  a  pa  » .'  has  literally  com- 
plieci  with  it,  but  whether  he  has  substantially  ••  »n  '  so. 

The  ordinance  in  question  Wiis  not  designed  to  *'iable  persons  to 
purchase  tickets  for  resale  at  an  advanced  price. 

The  statute  prohibited  any  such  tratTic.  Its  object  was  a  commu- 
tation of  fare  to  those  who  desired  to  cross  the  bridge  frequently. 
The  mere  form  of  the  ticket  is  immaterial. 

The  purpose  was  to  regulate  the  price  for  100  crossintrs;  and  the 
iasua I  of  the  five  cards,  each  good  for  twenty  crossings,  for  $1  was 
a  sul)stantial  compliance  with  the  contract. 

Judgment  affirmed. 


Browning,  &c.  v.  Mullins,  &(\ 
Same  v.  Same. 
{jFUed  March  20,  ISDO— .Vo^  fo  be  reported,) 
1.  Turnpikes — Estoppel— k  turnpike  company   having   been  authorized  by 
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its  charter  to  con9tri]ct  a  turnpike  road  to  a  certain  point,  and,  subsequently, 
an  amendment  to  said  charter  ^rs  obtained  from  the  Legislature,  by  which 
it  was  authorized  to  extend  the  turnpike  to  a  point  beyond  the  terminus 
fixed  by  the  charter,  and  the  company  wae  authorized  to  issue  bonds  to  pay 
for  the  construction  of  same,  due  and  payable  in  five  years,  but  redeemable 
at  the  option  of  the  company  after  three  years,  to  be  secured  by  mortgage  on 
the  road. 

The  compnny  issued  the  bonds,  due  and  payable  in  three  years,  and  stip- 
lating  that  the  interest  should  be  payable  annually,  and  if  not  paid  within 
ninety  days  after  maturity  the  debt  itself  becKme  due  and  payable.  In  an 
action  by  ihe  appellee,  the  holder  of  the  bonds  and  mortgag*',  io  enforce 
satit^faction  of  the  debt  the  appellants,  as  stockholders,  resist  the  same. 
Held-  -That  although  the  smendmcnt  to  the  charter  was  not  passed  by 
authority  of  the  company,  yet  the  stockholders,  after  obtaining  knowledge  of 
its  existence  and  the  action  of  the  company  thereunder,  by  their  conduct  and 
acquiescence  in  tht*  construction  of  the  road  and  the  loan  of  the  money  by 
appellee,  are  estopped  to  resist  the  enforcement  of  the  debt. 

2.  Corporate  powers — I'Kra  rires—The  bonds  issued  being  payable  within 
three  years  instead  of  five  years,  and  the  stipulation  as  to  the  maturity  of 
the  debt,  upon  failarc  of  prompt  payment  of  interest,  were  not  anthorized 
by  the  amendment,  and,  therefore,  ultra  rires.  but  the  judgment  of  the  chan- 
cellor subjecting  snid  road  to  the  payment  of  the  debt,  payable  in  five  years* 
would  not  be  disturbed. 

Jno.  H.  Barker  and  E.  \V.  Hines  for  appellants. 
Jj.  T.  Applegate  for  appellees. 
Appeal  from  Pendleton  Chancery  Court. 
Opinion  of  the  court  by  Judge  Bennett. 

In  IHoG  thp  L*^tfi!^laturp  chartered  the  Falmouth  and  Milford  Turn- 
pike llnjul  Conipany.  There  was  no  ortraniziition  uncU'r  this  charter 
until  IS79,  when  a  president  and  directors  were  elected  and  entered 
upon  the  di-charire  of  trjeir  cluti<»s.  The  road,  hy  the  term-*  of  this 
charter,  was  to  l>e  constructed  from  FMlmouth,*Pendleton  county. 
If)  Milford,  Bracken  county.  By  an  act  approvt-d  April  9,  ISHO,  the 
eompany  was  given  the  pdwer  tnexlt'nd  the  road  to  some  point  in 
the  Uolierison  county  line.  Said  auiendnient  authorized  the  com- 
pany for  the  purpose  of  compleiiiiy:  and  ex  lend  in;^  the  road,  t^c,  to 
i)orrow  money  an<i  issue  hnnds  for  the  payment  of  the  same  in 
denominations  of  $-/>!»,  i^.")(H)  and  .•?I,(KM),  hearinjr  interest  at  not 
excetMJinjr  seven  percent,  per  annum,  piyahle  annually,  said  honds 
to  he  due  and  redeem  ihle  in  tiV"  years  from  tlu-ir  date,  hut  payable 
at  the  option  of  the  company  in  three  years  from  their  date. "  The 
company  issut^ilV'A'C'nty  seven  b  md-*  for  $260  each,  due  and  red(»emal>le 
ii»  three  years  from  date,  with  interest  at  sevcMi  per  cent.,  [myable 
annuall;. ,  and  ii  n»»t  paid  in  ninety  days  after  maturity  the  debt 
itself  became  due  an*l  payable.  The  road,  Ac,  were  mortjrajjred  to 
secure  tl)»»  i)ayment  of  th(»*e  ho'uls.  Money  was  b')rrowed  from  the 
ap|K»lle  Mnllins,  on  tliese  hond^an<l  mortjiajre,  and  uhimI  in  eomplet- 
inir  the  Construction  of  said  roa<l  as  (v\tende<i.  The  ijonds  were  not 
paid  at  their  maturity,  and  the  appellee  instituted  suit  lliereon  to 
rtvover  jud<cm"nl  an«l  to  foreilose  >aid  mortgage  to  satisfy  said 
Judtrment. 

The  appellants,  a**  a  ])art  of  the  stoek holders  in  said  co:np:my,  by 
their  netition  to  be  mad*'  pirtfes,  vvhieh  was  tnMited  as  their  answer, 
resisted  paytnent  of  said  hcaids  npon  the  ground  that  the  is^nal  of 
thesanje  was  un  luthorize  I  hy  the  eharter  itself;  that  the  company 
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never  authorized  it ;  that  the  stockholders  never  authorized  it ;  that 
the  amendment  was  passed  without  the  authority  of  the  company^ 
or  stockholders,  and  the  same  was  not  ratified  by  either  of  them. 

The  appellants  say  that  they  did  not  authorize  said  amendment ;. 
nor  did  they  expressly  or  impliedly  ratify  the  same.  But  they  do- 
not  say  what  proportion  of  the  stockholders  they  are  ;  whether  they 
are  the  majority  or  not  does  not  appear  from  the  pleading:8.  If  a 
majority  of  the  stockholders  consented  to  said  amendment  or  rati- 
fied the  s'Mne,  it  is  ail  that  is  required  in  this  State.  It  does  not  ap- 
pe-»r  they  diti  not.  But  from  the  fact  that  the  appellants  expressly 
confine  their  dis>ent  to  themselves  and  the  other  stockholders  liave 
acquiesced  all  this  while,  and  are  still  acquiescing,  it  is  presumed  that 
they  did  consent  to  the  anjendnjent.  Besides,  it  appears  that  they 
are  tie  majority. 

Also,  the  matter  of  issuini?  the  bonds  and  giving  the  mortgage  were 
made  public,  and  ih  •  appellants  knew  of  the  same  shortly  after  they 
were  issued,  if  not  then.  Also,  the  money  arising  from  the  sale  of 
said  i)onds  was  used  in  construct! njr  said  road  for  their  benefit,  which* 
fact  they,  apfiellnnts,  knew;  but  they  suffered  the  same  to  be  done 
without  a  nmrmur;  even  now^  they  hold  on  to  the  property,  exten-- 
sion  and  all,  acquired  by  the  expenditure  of  the  appellee's  money. 
If  the  enterprise  had  been  a  success  tliere  would  have  been  no  word* 
of  complaint  from  them.  If  there  h^d  been  complaint  made  as  soon 
as  the  alleged  wron«^ful  acts  were  discovered  the  appellee^  Mullins,. 
mJKht  have  been  able  to  pla<e  himself  in  statu  quo,  but  it  is  too  late 
now,  consequently  the  complaint  of  the  appellants,  made  at  this  late 
day,  can  not  be  heard. 

Tlie  bonds  being  payable  and  redeemable  in  three  years  from  their 
d;.!e,  instead  of  five  years  from  their  date,  and  the  same  being  pay-- 
able  and  redeemable  in  ninety  days  after  the  maturity  of  the  in- 
terest, if  the  same  was  not  fiaid  within  said  time,  were  contrary  to 
the  provisions  of  the  amende.l  charter,  and  c(»nsequently  uttra  vires. 
But  the  money  received  thereon  having  been  expended  in  con- 
structing the  road  for  the  al)pellanl^s  benefil,  and  they  having  ac- 
quiesced tjierein  until  the  same  was  expended  for  their  benefit  and. 
placMl  beyond  the  reclamation  of  the  lender,  it  is  too  late  for  them 
to  refuse  to  pay  the  same.  Tl  erefore,  the  chancellor  did  right  in 
subjeciing  said  road  to  its  [layment  by  virtue  of  the  mortgage,  but 
payable  in  five  instead  of  three  years  from  date. 

We  are  aNo  of  the  opinion  that  it  was  right  to  adjudge  that  the 
appellants  pay  the  receiver,  etc. 

The  judgment  on  both  appeals  is  affirmed. 
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Cartmell's  ex'or  v.  Allen  &  Co. 

{Filed  April  IG,  1890.) 

1.  Order  of  delivery — One  whose  property  is  in  the  custody  of  a  court 
under  an  attachment  against  another  may  obtain  possession  of  the  property 
by  an  order  of  delivery. 
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2.  Attcu:hment—Fraud — One  who  has  frandalently  purohased  personal 
property,  intooding  not  to  pay  for  it,  takes  a  defeasible  title,  and  none  but 
purchasers,  without  notice  and  for  value,  can  resist  the  vendor's  right  to 
rescind  and  reclaim,  if  exercised  promptly.  Therefore,  although  the  prop- 
erty has  been  seized  under  an  attachment  against  the  purchaser,  the  vendor 
may  reclaim  it. 

8.  Depositions — Depositions  which  have  been  withdrawn  are  competent  to 
contradict  subsequent  testimony  given  by  the  deponents,  but  extracts  from 
a  deposition  should  not  be  read  for  that  purpose ;  the  whole  should  be 
read. 

4.  Number  of  new  triaJs — Not  more  than  two  new  trials  can  be  granted  to 
the  same  party  upon  the  ground  that  the  verdict  is  against  the  evidence. 

D.  M.  Rodman  and  C.  S.  Grubbs  for  appellant. 

H.  H.  Blain  and  R.  C.  Kinkead  for  appellees. 

Appeal  from  Jefferson  Court  of  Comnnon  Pleas. 

Opinion  of  the  court  by  Judge  Bowden. 

CartineU  sued  Powell  in  the  Jefferson  Ck)urt  of  Common  Pleas  on 
noten,  and  had  an  attachment  levied  on  a  lot  of  tobacco,  of  which 
the  sheriff  took  possession.  Two  days  thereafter  E,  S.  Allen  &  Co. 
brough  an  action  in  that  court  against  E>*ell  and  the  sheriff,  under 
section  181  of  the  Civil  Code,  and  obtained  an  order  of  delivery,  un- 
der which  the  tobacco  was  taken  from  the  sheriff  and  delivered  to 
them.  They  allege  that  Ewell,  bein?  insolvent,  fraudulently  pur- 
chased the  tobacco  from  them,  intending  at  the  time  not  to  pay  for 
it.  Ewell  did  not  answer,  but  Cnrtmell,  the  attaching  creditor,  hav- 
ing been  made  a  defendant  on  his  own  motion,  filed  an  answer,  and 
contested  the  right  to  recover.  A  verdict  for  Allen  &  Co.  was  set 
aside,  and  on  a  second  verdict  for  them  judgment  was  reversed. 

Whether  at  common  law  property  thus  in  the  custody  of  the  court 
could  have  been  taken  in  trover,  replevin  or  detinue  need  not  be 
considered;  it  may  be  done  under  the  Code.  **An  order  for  the  de- 
livery of  property  to  the  plaintiff  shall  be  made  by  the  clerk,  when 
an  affidavit  of  the  plaintiff  is  filed  in  his  oftice  showing  *  »  « 
that  it  has  not  been  taken  for  a  tax  or  fine  against  the  plaintiff,  or 
under  any  order  or  judgment  of  a  eourt  Hjjalnst  him;  nor  seized  un- 
der an  execution  or  distress  warrant  or  attachment  against  his  prop- 
erty; or,  if  so  seized,  that  it  is  by  statute  exempt  from  seizure." 
This  is  not  one  of  the  excepted  cases. 

If,  as  we  understand  from  the  statements  of  counsel,  there  wore 
other  attachments  pending  in  the  chancery  court  it  was  proper, 
under  s(»ction  210  of  the  Code,  to  transfer  CartmelTs  action  to  that 
court;  but  as  Allen  &  Co.  hacl  no  attachment  that  section  did  not 
apply  to  their  action.* They  claimed  to  be  the  owners  of  the  tobacco, 
having  reinstated  their  original  title  by  repudiation  of  a  sale  fraud- 
ulently procured.  If  the  facts  exi-^ted  as  allegoi  their  claim  was 
just.  It  is  sometimes  sai<l  that  siles  so  procured  are  void,  but  it 
seems  to  be  the  better  opinion  fhat  they  pass  defeasible  title,  and 
that  none  hut  purchasers,  without  notice  and  for  value,  can  resist 
the  ven<lor's  riuht  to  rescind  and  reclaim,  if  <*xercised  promptly. 
I)onaId-on  v.  Farwell,  98  W.  S.,  031,  and  note  to  that  case  in  Law 
Ed.,  where  a  great  many  cases  are  collected.  Xewmark  on  Sales, 
section  359.  The  l(»gal  issue  of  ownership  was  the  only  one  presented, 
and  as  on  that  issue  a  jury  trial  could  have  been  demauded  a  trans- 
fer would  have  been  fruitless,  since  a  verdict  for  Allen  &  Co.  would 
have  taken  the  tobacco  out  of  court. 
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The  depositions  that  had  been  withdrawn  were  still  the  deciara- 
ti  ons  of  the  deponent:  and  were  competent  to  contradict  subsequent 
testimony  (riven  by  tnem.  But  each  deposition  should  be  taken  as 
a  single  writing,  and  each  answer  as  a  sentence.  What  one  sentence 
means  depends  frei|uenlly  on  the  whole  tenor  of  the  writing,  and  in 
order  to  present  that  meaning  fairly  the  whole  should  be  read. 

A  third  verdict  can  not  be  assailed  as  against  the  evidence.  But 
were  this  the  first,  or  were  it  conceded  that  the  second  have  no 
better  standing,  we  could  not  say  that  the  verdict  before  us  is  fla- 
grantly against  tlie  evidence. 

The  judgment  is  affirmed. 


SUPERIOR  COURT  ABSTRACTS. 


Hunt  t.  Duncan^b  bz'ob. 

Filed  May  14,  1890.    Appeal  from   Madison  Circuit  Court.    Opinion  of  the 

eonrt  by  Judge  Bowden,  affirming. 

A  compromise  needs  no  consideration  other  than  the  settlement  of  a  con- 
tention made  in  good  faith. 

A.  Dnvall  and  J.  W.  Caperton  for  appellant ;  C.  F.  &  A.  R.  Burnam  for 
appellee. 

DOTLK,  &C,  y.  LAOKBYf  <feo. 

Piled  May  14,  1890.     Appeal  from  Jefferson  Court  of  Common  Fleas.     Opin- 
ion of  the  court  by  Judge  Bowden.  affirming. 

1.  Negligence — Displaying  goods  on  sidewalk — Where  one  knowingly  permits 
another  to  make  a  dangerous  use  of  the  wall  of  his  storeroom  as  a  support 
for  instruments  likely  to  fall  on  and  crush  anyone  happening  to  be  there,  he 
is  liable  for  an  injury  resulting  from  their  fall. 

2.  Same — A  city  ordinance  conferring  upon  any  merchant  the  right  to  use 
the  sidewalk  "  for  the  ordinary  display  of  his  goods,"  does  not  give  the  right 
to  its  use  for  the  storing  of  his  goods. 

3.  Same — Assuming  that  such  an  ordinance  was  competent  eyidence  in 
this  case  for  the  purpose  of  requiring  plaintiff  to  prove  negligence  in  the 
manner  of  placing  the  instruments,  the  falling  of  which  caused  the  injury 
complained  of,  the  defendants  were  not  prejudiced  by  the  court's  refusal  to 
permit  the  ordinance  to  be  read  to  the  jury,  as  the  instructions  permitted  a 
recovery  only  on  the  hypothesis  that  there  was  negligence  in  the  manner  of 
exercising  a  right. 

James  T.  A.  Baker  and  James  8.  Pirtle  for  appellants  ;  John  T.  Milburn 
for  appellees. 

Stanfobd  and  Hubtonvxllb  Tdbnpike  Road  Co.   v.  Wbat. 

Filed  May  14,  1890.     Appeal   from  Lincoln   Circuit   Court.     Opinion   of  the 
court  by  Judge  Bowden,  affirming. 

1.  The  liability  of  a  turnpike  road  company  for  injuries  to  travelers  is  not 
confined  to  cases  where  the  actual  injury  occurs  on  its  roadbed.  It  may  bo 
Hable  for  injuries  resulting  from  its  failure  to  erect  barriers. 

2.  Res  adjudicata — The  law  as  laid  down  by  this  court  on  appeal  from  a 
former  judgment  in  this  case  is  now  the  law  of  the  case,  and  the  court  could 
not  hold  otherwise  if  inclined  to  do  so. 

J.  W.  Alcorn  and  Hill  &  Roberts  for  appellant  ;  Warren  &  Welch  for  ap- 
pellee. 
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WSDKXZND,  dkC.   T.  HAI^LSMBEBO,  Jko. 

Viled  May  14. 1890.  Appeal  from  Louisville  Law  and  Eqaity  Court.  Opin- 
ion of  the  coart  by  Presiding  Judge  Barbour,  affirming. 
J.  Executors — Attorney's  fees — An  executor  or  trustee  who  brings  a  suit 
against  conflicting  olaimnnts  to  obtain  advice  of  the  court  is  enti  led  to  his 
attorney's  fees  and  costs  out  of  the  fund  ;  and  the  fact  that  he  was  one  of  a 
class  asserting  a  claim  to  the  fund  does  not  deprive  him  of  that  right. 

2.  Same-- Interest — Where  a  trustee  holding  fuud;«  during  a  content  between 
parties  as  to  which  is  the  beneficiary,  has  not  used  thefuud  or  received  inter- 
«!«t  upon  ir«  and  has  not  been  required  to  pay  it  into  court,  he  nhould  not  be 
held  accountable  for  interest,  although  he  may  have  nw^erted  an  interest  in 
the  fund  in  behalf  of  a  class  of  which  he  was  one. 

C.  B.  Seymour  and  L,  C.  Woolfolk  for  appellants  :  ().  A.  Wehle  for  appel- 
lees. 

M.  A,  B.  S.  R.  R.  Co.  V.  Gbbknvp  Coitmtt. 

Filed  May   14,  1890.     Appeal  from  Greenup   Circuit   Court.     Opinion  of   the 
court  by  Presiding  Judge  Barbour,  aflirming. 

1.  Action  by  county  for. injury  to  road — A  county  hns  such  an  interent  in  its 
highways  as  entitles  it  to  an  action  in  its  own  name  for  an  injury  thereto 

2.  Same-  In  such  an  action  a  general  description  of  the  road,  with  n  par- 
ticular description  locating  the  part  which  has  been  injured  or  desh-o  ed,  is 
sufficient  ;  the  description  by  metes  and  bounds.  Jcc,  that  is  required  in  the 
locating  or  changing  of  roads  is  not  necc-sary. 

8.  i:;viV/«'nr<'--The  best  evidence  of  the  location  of  the  road,  and  that  it 
was  under  the  control  of  the  county,  is  the  records  of  the  county  court  es- 
tablishing it,  if  they  are  in  existence,  but  there  being  no  objection  or  ex- 
ception taken  in  this  case  to  parel  evidence,  as  to  the.-^e  matters,  the 
appellant  can  not  after  the  verdict  complain  that  the  bent  evidence  was  not 
offered. 

The  instructions  were  not  erroneous  in  assuming  the  existence  of  a  fact  as 
to  which  the  evidence  was  all  one  way. 

\V.  H.  Wadsworth  and  B.  F.  Bennett  for  appellant  :  E.  B.  Dulin  and  B.  E. 
Roe  for  appellee. 

Bbaun   v.  Monboe. 

Filed  April  ,S0,  1890.     Appeal  from  Pendleton  Circuit  Court.     Opinion  of  the 
court    by   Judge    Bowden,   affirming:   Presiding   Judge    Barbour  dissent- 
ing. 
A    plea  of  payment  is  admitted  by  the  failure  to  reply,  notwIth*>tanding  the 

averment  of  the  petition  that  no  part  of   the  debt   has  been  paid.     Such    an 

averment  in  the  petition  can  not  be  treaded  as  a  traverse. 
John  H.  Barker  for  appellant  :  L.  T.  Applegate  for  appell'*e. 

Lows  V.  Thomas*  adm'k. 

Filed  April  30,  1890.     Appeal  from    Kenton   Circuit   Court.     Opinion    of  the 

conrt  by  Judge  Bowden,  affirming. 

Limitation  - Xnv  promise  liy  attorney — An  attorney,  unless  expres.-ly  au- 
thorized to  do  so.  can  n<)t  bind  hi.-*  client  by  a  new  prtimi^e  to  pay  a  debt  so 
as  to  extend  the  period  of  limitation. 

Tisdale  &  Gray  for  a[ipejlant  ;  A.  C.  Ellis  for  apj)*'llee. 

TxLElt'rt    EX'OB    V.    WlOOINTON. 

Filed  April  .30,  1H90.     Appeal   from    Kelson    Circuit    Court.     Opinion  of    the 

court  by  Judgc»  Bowden,  dismissing. 

Appeal  fro tn  order  vticafin<f  jiulyment  —  WhvTv  a  party,  instead  of  appealing 
from  a  final  order  vacating  a  judgment  in  hi<  favor,  submits  to  have  the  c  se 
retried,  and  appeals  from  a  judgment  on  the  nu-ntn,  which  is  affirmed,  he 
can   not    thereafter   apj/eal   from   the   order    vacating   the    judgment    in    his 
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favor.  If  complaint  is  to  be  made  of  that  order  an  appeal  from  it  shonld 
be  prosecuted,  so  that  the  appellate  court  may  pass  npon  it  before  or  at  the 
time  at  which  it  is  called  on  to  consider  the  final  judgment. 

J.  D.  Wickliflfe  for  appellant :  C.  T.  Atkinson  and  J.  A.  Fulton  for  appel- 
lee. 

Gbiffin  v.  Weil. 

Filed  May  7,  1890.     Appeal  from  Louisville  Law  and  Equity  Court.     Opin- 
ion of  the  court  by  Presiding  Judge  Borbour.  dismissing. 
Appellate  Jurisdiction— In  a  proceeding  under  the  statute  to  have  conferred 
on  a  married  ^oman  the  power  to  act  as  a  feme  sole,  the   publication  of   the 
notice  required  is  necessary  to  give  jurisdiction.     Therefore,  if  no  such  pub- 
lication appears  the  judgment  is  void,  and  an  appeal  will  not  lie  until  after   a 
motion  to  set  aside  has  been  overruled. 
Barnett,  Miller  <k  Barnett  for  appellant :  Aaron  Kohn  for  appellee. 

Leaf,  &<:.  v.  Leaf. 

Filed  May  7,  1890.     Appeal  from  Louisville  Law  and  Equity  Court.     Opinion 
of  the  court  by  Judge  Ward,  reversing. 

1.  Bene^t  societies — Change  of  benefiridry — Where  a  certificate  of  member- 
ship in  a  benefit  society  provided  that  the  amount  named  in  the  ceitificate 
should  be  paid  to  the  wife  of  the  member  upon  his  death,  provided  "  this 
certificate  shall  not  have  been  surrendered  by  said  member  or  cancelled  at 
his  request,  and  another  certificate  have  been  issued  in  accordance  with  the 
laws  of  this  order,"  the  member  had  the  right  to  have  the  certificate  changed 
so  as  to  designate  a  different  beneticiHry.  And  even  conceding  that  he  could 
bind  himself  by  an  agreement  with  his  wife  not  to  make  such  a  change,  the 
fact  that  he  gave  the  certificate  to  his  wife,  and  that  she.  being  empowered 
to  trade  as  a  feme  sole^  paid  the  dues  out  of  her  own  earnings.  Implied  no 
more  than  an  agreement  by  the  member  th«t  he  would  not  change  the  cer- 
tificate so  long  as  his  wife  stood  in  the  relation  of  a  charter  beneficiary,  nor 
with  reimbursing  her  for  the  assessments  paid  out  of  her  own  means. 
Therefore,  the  wife  having  instituted  a  proceeding  for  a  divorce,  which  was 
subsequently  granted,  the  husband  had  the  right  to  have  a  new  certificate 
issued,  naming  his  children  as  beneficiaries.  And  it  is  immaterial  that  the 
original  certificate  was  not  surrendered,  the  member  making  affidavit  that 
his  wife  refused  to  surrender  it.  But  the  wife  is  entitled  out  of  the  benefit 
fund  to  the  assessments  paid  by  her. 

2.  Scime — Provisions  in  the  charter  of  a  benefit  society  defining  the  mode 
in  which  the  certificate  may  be  changed  and  a  new  beneficiary  designated  are 
for  the  protection  of  the  society,  and  it  may  waive  them  and  consent  to  a 
change  made  in  some  other  way. 

3.  Same—k  member  of  the  '*  Knights  of  Honor"  may  designate  as  bene- 
ficiaries his  children,  whether  adults  or  infants,  and  whether  or  not  they  live 
with  him. 

James  S-  Pirtle,  L.  N.  Dembitz  and  W.  McKee  Duncan  for  appellants  ; 
Abbott  &  Rutledge  for  appellee. 

BaONDBUP    &   Co.    V.     TUBEMAN    <t    Co. 

Filed  May  7.  1890.     Appeal   from   Nicholas   Circuit    Court.     Opinion  of   the 

court  by  Judge  Ward,  affirming. 

Corporations — Individual  liability  of  aqents  on  contracts  signed  by  them — 
Where  an  obligation  signed  by  the  agent  of  a  corporation  shows  that  it  was 
given  for  a  debt  of  the  corporation,  the  presumption  may  be  indulged  that 
the  parries  signing  it  did  not  intend  to  assume  an  individual  liability,  and  the 
obligation  will  be  treated  as  that  of  the  corporation. 

By  the  writing  sued  on  which  recites  that  it  is  a  contract  between  B.  A;  Co. 
and  "Mozart  Hall  Co.,"  B.  &  Co.   agree  to   deliver  on  cars  at  factory  certain 
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fnrnitare,  which  is  described,  **  in  coDBideration  of  which  the  undersigned^ 
being  dnly  aathorized  to  parchase  the  above  articles,  agree  to  pay,"  &4^. 
The  contract  is  signed  by  certain  persons  designating  themselyed  as  ^*  Com- 
mittee on  Furniture/'  Held— Th&i  the  Mozart  Hall  (7o.  is  liable,  and  not  the 
individuals  signing  the  contract. 

Harry  Glenn  and  John  P.  Norvell  for  appellants  ;  Ross  A.  Owens  for  appel- 
lees. 

FiBBMAM^s  Ins.  Co.  y.  CB0114  A  Co. 

Filed  May  7, 1890.    Appeal  from  Mercer  Circuit  Court.    Opinion  of  the  court 
by  Presiding  Judge  Barbour,  affirming. 

1.  Insurance— k  policy  of  insurance  is  to  be  construed  most  strongly 
against  the  insurer. 

2.  Same — Increase  of  risfc— policies  of  insurance,  like  other  contracts, 
should  have  a  practical  and  reasonable  interpretation.  Therefore,  where  it 
is  apparent  that  an  act  was  prohibited  for  the  purpose  of  preventing  an 
increase  of  the  risk,  the  doin^  of  the  prohibited  act  will  not  work  a  for- 
feiture unless  it  appears  that  the  risk  was  thereby  increased,  especially  if 
the  contract  fails  to  provide  that  the  doing  of  the  act  shall  work  a  for- 
feiture. 

A  policy  of  fire  insurance  granted  the  privilege  of  keeping  kerosene  oil 
for  lights,  but  provided  that  lamps  should  be  put  out  at  close  of  day^s  busi- 
ness. Held—Th.tLi  the  mere  fact  that  at  some  time  during  the  life  of  the 
policy  the  insured  failed  to  put  out  lamps  at  the  close  of  day's  business  is  not 
sufficient  to  prevent  a  recovery.  The  answer  should  have  set  out  such  fact  aa 
would  have  enabled  the  court  to  determine  whether  there  was  any  increase  in 
the  risk. 

£.  H.  Gaither,  C.  A.  Hardin  and  S.  O.  Williams  for  appellant ;  Preston  & 
Jacobs  and  T.  C.  Bell  for  appellees. 
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COMMONWEALTH,  USE  OF  MARION  COUNTY  v.  LOUIS- 
VILLP:  &  NASHVILLE  R.  R.  CO. 

(Filed  November  27,  IHHS. ) 

1.  Taxation  of  railroads— Prior  to  the  passafre  of  the  act  of  the  legislature, 
approved  March  17,  1876,  railroads  in  this  Stute  were  not  subject  to  local  ad 
valorem  taxation,  and,  therefore,  the  assessment  of  the  portion  of  the  L.  &; 
N.  R.  R.  located  within  Marion  county  for  ad  valorem  tax  of  that  county, 
for  the  years  previous  to  187fi.  was  unauthorized.  Neither  the  act  of  1865  nor 
1869  authorized  the  imposition"  of  an  ad  valorem  tax  for  county  pjurposes. 
Prior  to  1876  the  taxation  on  railroads  was  specific. 

•J.  Jvrisdiction  of  .county  court— Judicial  act— Appeals— The  duties  de- 
voked  upon  county  courts  by  sections  14,  16,  16  and  '^2,  article  6,  chapter  92, 
General  Statutes,  requiring  said  courts  to  pass  upon  the  quest  ion  of  liability 
of  property  of  delinquents,  reported  by  the  sheriff,  for  taxation,  are  judicial 
acts,  and  an  appetil  lies  from  such  decision  to  the  circuit  court. 

A.  Duvall  and  S.  T.  Spalding  for  appellant. 

Wni.  Lindsay  and  H.  W.  Bruce  or  appelh  e. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

Marion  county,  the  appellant,  caused  a  summons  to  issue  from 
the  Marion  County  Court  against  the  api>ellte  to  show  cause 
why  its  railroad,  etc.,  situated  in  said  county,  sliould  not  be 
assessed  for  the  years  18(17,  1H71,  1872,  1878  and  KS7r),  under  the  at^ts 
of  I860,  1867,  1869-70,  and  1869,  which  authorized  tlie  appellant  to 
levy  and  collect  ad  valorem  tax(>s  on  the  taxable  i)ropertyin  -aid 
couuty  for  he  benefit  of  the  county. 

Tht  appellee,  by  its  response,  denied  that  its  property  in  .Njvid 
county  was  subject  to  be  asse.-5sed  l)y  the  county  for  said  years, 
orjiny  of  them. 
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The  county  court  ordered  its  clerk  to  assess  the  appellee^s  road 
In  sfiid  county  at  the  rate  of  $20,000  per  mile  for  each  of  said 
years. 

Upon  appeal  by  the  appellee  from  said  judgment  to  the  circuit 
court,  the  judgment  of  the  county  court  was  reversed, and  the  ap- 
pellant's pi:oceeeding6  were  dismissed. 

The  appellant  has  appealed  to  this  court. 

By  the  act  of  the  legislature  of  1864  all  the  railroads  in  this 
State  were  assessed  at  $20,000  per  mile.  The  president,  etc.,  of 
each  road  were  reqnired,  on  or  before  the  10th  day  of  July  of  each 
year,  to  furnish,  under  oath,  the  auditor  of  the  State  tiie  length 
of  the  road  and  its  branches  belonging  to  them:  and  each  road 
was  required  to  pay  the  same  rate  of  tax  on  said  assessment  as 
was  levied  by  law  upon  real  estate.  So,  by  said  act,  the  tax  upon 
railroads  is  specific. 

The  court,  in  the  case  of  Applegate  v.  Ernst,  3  Bush,  648,  held 
that  in  the  absence  of  a  statute  expressly  authorizing  it,  a  rail- 
road, for  the  reason  that  it  was  an  entirety,  could  not  be  legally 
assessed  in  fragments;  therefore,  the  portions  of  the  road  situ- 
ated in  each  county  could  not  be  assessed  in  such  county  for 
local  purposes 

Also,  in  the  case  of  the  L.  A  N.  R.  R.  Co.  v.  The  Warren 
County  Court,  5  Bush,  246,  this  court,  reiterating  the  same  doc- 
trine, held  that,  under  an  act  of  the  legislature  of  the  State, 
passed  in  1866,  authorizing  Warren  county  to  collect  an  ad  valorem 
tax  to  be  levied  on  all  the  property  in  said  county  ** listed  for  tax- 
ation for  revenue  purposes."  the  county  of  Warren  had  no  power 
to  force  the  L.  N.  R.  R.  Co.  to  pay  taxes  on  its  road  in  said 
county.  TIic  court,  in  that  case,  held  that  as  the  road,  from 
end  to  end,  was  an  entirety,  it  was  not  subject  to  fragmentary 
taxation,  unless  such  taxation  was  expressly  authorized  by  an 
act  of  the  legislature;  that  enactments  of  the  legislature,  author- 
izing local  ad  valorem  taxation,  should  not  be  made  to  apply  to 
railroads  by  construction.  The  cases  of  the  E.  &  P.  R.  R.  Co.  v. 
Elizabethtown,  12  Bush,  233;  Grahaiti  v.  Mt.  Sterling  C.  R.  Co., 
14  Bush,  425;  Franklin  County  Court  v.  L.  &  N.  R.  R.  Co.,  7  Ky. 
Law  Rep.,  810,  construe  the  3  and  6  Bush  cases  as  above  indi- 
cated. 

But  the  appellant  contends  that  the  acts  of  1865  and  1869  are  more 
f*omprehensive  than  the  act  relied  on  in  the  5  Bush  case,  and, 
therefore,  included  the  appellee's  road.  The  act  of  1865  authorized 
a  tax  to  be  levied  ''on  all  property  of  said  county  liable  to  taxa- 
tion for  State  revenue."  The  act  of  1869  authorized  a  tax  to  be 
levied  on  ''the  taxable  property  tn  said  county  listed  and  taxed 
under  the  revenue  laws  of  this  State."  The  act  relied  on  in  the 
5  Bush  case  means  that  Warren  county  was  authorized  to  levy 
and  collect  an  ad  valorem  tax  on  all  the  property  in  the  county 
subject  t4)  taxation  under  the  general  revenue  lawi^  of  the  State. 
ThiB  language  of  the  acts  of  18fr>  and  1860  means  no  more.  The 
railroads  of  the  State  at  that  time  were  not  taxed  under  ttie  gen- 
eral revenue  laws  of  the  State,  but  were  taxed  specially  at  the 
rate  of  $20, (MM)  ppr  mile.  Also,  according  to  said  decisions,  each 
railroad  in  ttie  State  was  regarded  as  an  entirety,  and  was  not 
subject  to  fragmentary  taxation,  unless  such  taxation  was  ex- 
pressly authorized.  It  follows  tliat  the  railroads  of  the  State, 
according  to  said  decisions,  were  not  subject  to  local  taxation  by 
implication.  Therefore,  the  legislature,  by  an  act  approved 
March  17th,  1876,  recognizing  the  fact  that  the  railroads  in  this 
State,  by  reason  of  said  decisions  were  not  subject  to  local  ad 
valorem  taxation,  expressly  subjected  them  to  such  taxation. 

From  what  has  been  said  it  follows  that  neither  the  act  of  1865 
nor  the  act  of  1869  expressly  includes  the  appellee^s  road. 
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Therefore,  still  adhering  to  the  views  expressed  in  the  ease  of 
franklin  County  v.  The  L.  A  N.  R.  R.  Co.,  7  Ky.  Law  Rep.,  810, 
'We  are  constrained  to  hold  that,  under  the  law,  as  it  was  oon- 
Btrued  by  this  court  in  the  8  and  5  Bush  cases,  above  referred  to, 
the  appellee^s  road  lihould  not  be  subjected  to  the  appellant*s 
Uzes  for  the  years  1866,  1867,  1870,  1871,  1872,  1878,  1874  and  1876. 

The  appellant  also  contends  that  the  circuit  court  should  have 
tlismissed  the  appellee^s  appeal,  on  the  ground  that  the  decision 
t>f  the  county  court  was  a  ministeral,  and  not  a  Judicial,  act. 

The  power  of  the  county  court,  in  cases  like  this,  are  conferred 
by  sections  14,  15,  16  and  22,  article  6,  chapter  92,  General  Htat- 
\ite8,  and  not  by  the  auditor's  agent  act. 

By  said  seption  S2  the  county  clerk,  upon  information  filed  by 
the  sheriff,  summons  the  supposed  delinquent  to  appear  and 
^how  cause  why  his  property  should  not  be  taxed.  The  supposed 
tlelinqdent  may  appear  before  the  county  court  and  show  that 
big  property  was  not  subject*  to  taxation,  or  may  address  any 
excuse  or  exonerating  circumstance  that  he  may  have  for  not 
listing  the  same.  All  of  which  the  appellee  attempted  in  this 
tmse,  and  it  was  the  duty  of  the  county  court  to  pass  upon  these 
t^uestion?,  which  it  did.  Also,  if  the  lespondent  is  found  will- 
fully  delinquent,  it  is  the  duty  of  the  court  to  impose  a  penalty 
%ipon  him,  upon  which  question  the  court  passed  in  this  case. 

If  the  respondent  is  not  found  willfully  delinquent,  but  it  is 
found  that  his  property  is  liable  to  the  tax,  the  court  directs  the 
t:lerk  to  assess  it ;  the  court,  in  such  case,  simply  passes  upon 
the  question  as  to  whether  the  property  is  liable  to  be  taxed. 

In  this  proceeding  hy  the  court  the  first  question  is,  is  the 
property  liable  to  taxation?  If  decided  in  the  affirmative,  the 
next  question,  was  the  owner  willfully  delinquent?  If  yea,  the 
"Court  may  fine  him,  etc.;  but  the  court  does  not  make  the  assess- 
ment. It  orders  that  It  shall  be  done  upon  the  finding  of  the 
tact  that  the  property  is  liable  to  be  assessed.  In  determining 
these  matters  the  court  acts  judicially  and  not  ministerial]7~, 
lienee  an  appeal  from  its  decision  lies  to  the  circuit  court. 

The  judgment  is  affirmed. 


HITT  v.  PICKETT'S  ADM'RS,  Ac. 

(Filed  February  23,  1^93.) 

1.  Lien— Paroham  innopy— Ijiin1t<ation— P.  acfreed  Id  writlDs  to  sell  and 
isonvey  by  deed  to  R.  twenty- nine  acres  of  land  wbeo  the  said  It.  should  pay 
Ihti  parobase  price  of  Raid  land,  which  was  evidenced  by  two  promissory 
notes  executed  to  P.  by  R.  Subsequently  B. ,  by  executory  contract  in 
Writing,  sold  to  appellant  this  parcel  of  land,  together  with  other  land, 
^gregating  seventy-three  acres,  payable  In  three  installments.  Shortly  after 
Ibe  last  Installment  fell  due.  appellant  executed  to  R.  bis  promissory  note 
for  I39V.46,  which  covered  the  entire  balance  of  the  purchase  money  due  on 
the  land.  Some  time  after  tbe  execution  of  this  note  R.  surrendered  to  P. 
the  two  notes  held  by  him  for  the  purchase  money,  and  In  lieu  thereof  re- 
telTed  from  R.  tbe  assignment  of  tbe  note  executed  to  R.  by  appellant,  also 
a  promissory  note  of  R.  for  $161.61,  as  the  balance  due  on  said  twenty  nine 
«ores  of  land.  P.  bavlnff  died,  bis  administrators  brought  this  action  to  sell 
tbe  land  to  satisfy  the  foregoing  indebtedness,  and  the  heirs  of  P.  having 
tendered  to  R.  a  deed  for  said  land,  appellant  resists  tbe  sale,  relying  upon 
tbeBtatnte  of  limitations  of  fifteen  years  adverse  possession  as  a  bar  to  the 
action.     Held— That  the  statute  of  limitation  does    not  bar  tbe  action. 
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There  is  a  substantial  dlRllnoiioD  hetWHen  a  vendor's  security,  wfteiv  lie  re* 
tains  the  title  In  himsf^lf  until  the  purchase  price  Is  paid,  and  where  he- 
passes  the  legal  title  to  the  vendee  and  only  looks  to  the  implied  Men  that  - 
equity  raises  upon  it  for  the  payment  of  the  purchase  price.  In  the  former 
case  the  legal  title  is  retained  Ny  the  vendor  as  a  pledge  for  the  payment  of 
the  purchase  prio<\  and  the  vendee  has  only  an  equity  of  redemption,  and 
rau  not  compel  (he  holder  of  the  pledge  to  surrender  it  until  the  purchase 
money  is  paid.  But  when  the  vendor  has  passed  the  legal  title  to  the  ven- 
dee, looking  only  to  the  implie<l  lien  for  the  payment,  of  the  purchase  price, 
tb©  vendee  may  defuat  the  implied  lien  by  conveying  the  laud  to  a  purchaser 
for  value,  without  notice  of  the  lien. 

2.  Waiver  of  lien— Novation  — In  this  case  the  vendor  holding  the  legal  title 
as  a  pledge  for  the  payment  of  the  purchase  money  did  not  waive  his  lien  bx 
accepting  new  notes  for  the  indebtedness. 

W.  W.  Kimbrotigh  and  W.  S.  Bayne  for  appellant. 

K.  L.  Worth Inj^ton,  T.  C.  Campbell  and  O.  S.  Deminj^:  for  ap- 
pellees. 

Appeal  from  Robertson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

B.  ().  Pickett,  in  18<)7,  aprreed,  in  writing,  to  sell  and  convey  by 
deed  to  Washington  Reed,  twenty-nine  acres  of  land,  when  the 
Bald  Reed  should  pay  the  purchase  price  of  said  land,  whicli  price 
was  evidenced  by  two  promissory  notes,  executed  to  said  Pickett 
by  flaul  Reed. 

Tn  IHOH  said  Reed,  by  executory  contract  in  writing,  sold  to  the 
appellant  this  panu'l  of  land,  together  with  other  land,  aggregat- 
ing in  all  seventy-ttireo  acres,  for  the  price  of  $2,22(1.50,  payable 
in  three  installments,  the  last  installment  falling  due  on  the  first 
day  of  March,  1S70. 

On  the  20th  of  Atigust,  1S70,  the  appellant  executed  to  said  Reed 
his  promissory  note,  <lue  one  day  after  date,  for  $339.46,  which 
coverd  the  entire  balance  of  the  purchase  money  due  on  said 
land.  This  note  was  credited  by  the  sum  of  $1(H),  paid  on  the  3d 
of  September,  ISTO,  and  $52  paid  on  the  20rh  of  October,  1H70. 

On  tlie  24th  of  August,  IS71,  said  RiM*d  was  found  to  be  indebted 
to  B.  O.  Pick(»(t,  as  th<»  balance  of  the  purchase  money  on  said 
twenty-nine  acres  of  land,  as  much  as  tiie  balance  due  on  .said 
not(»  and  the  further  sum  of  $101.51;  in  consideration  thereof  he, 
on  that  day,  assigned  to  said  ]*ickett  Ihe  above  mentioned  note, 
and  executed  to  him  his  note  for  $lfil.51,  and  Pickett  surrendered 
to  him  the  two  original  notes  lor  the  price  of  the  land. 

In  the  appellees'  petition  in  eciuity,  as  the  administrators  of 
said  Pickett,  tn  sell  said  land  to  satisfy  the  foregoing  indebted- 
ness, it  was  av(*rred.  atid  not  denied,  that  Pi*'kett  reserved  In 
himself  the  title  to  said  land  as  security  tdr  the  payment  of  ItH 
purchase  price.  It  was  alst)  averred,  and  n«>t  denied,  that  Pickett, 
at  the  time  he  ai^reed  to  sell  snid  land,  liad  a  fie  simple  title  to 
it.  and  retained  sueli  title  until  his  death,  wiiich  descended  to 
his  ehildien.  who  -were*  nmde  i)arties  to  the  action  and  who  ten- 
derd  to  Keed  a  deed,  duly  ncknnwhd;^^ d,  ro  said  land.  The 
appell.int,  Hitt,  in  his  answer,  made  iin  ol>j(  ition  to  this  deed. 

In  his  an.'^wer,  which  he  madi*  a  cross-ixtition  agninst  Reed, 
lie  did  not  alle(;(>  that  Reed  c<uild  not  make  him  a  perfect  title  to 
the  land,  nor  did  he  allege   that    Keed  was  bounil  to  make  him  i% 
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*titlel>efore  he  had  a  rip^ht  to  demand  the  payment  of  the  pur- 
chase money.  He  could  not  make  such  alleviation,  for  the  reason 
that  the  covenants  of  the  bond,  binding?  Reed  to  make  a  title  to 
the  land  and  binding  the  appellant  to  pay  the  .piurchase  money, 
are  Independent  covenants,  and  either  can  be  enforced  without  a 
compliance  with  the  other,  unless  there  is  some  equitable  reason 
showinj;  why  it  sliould  not  be  enforced  until  the  other  is  com- 
plied with;\vhich  reason  the  appellant  did  not  sh«)w.  He  only 
asked  in  his  cros.s-pc  tition  that  Keod  bo  compelled  to  make  him 
u  clear  title  in  fee  lo  the  land. 

The  deed  from  B.  O.  Pickett's  children  invested  lieed  with  an 
absolute  title  to  the  land,  subject  to  the  purchase  money  due 
thereon,  and  subject  to  said  sum  tlie  title  inured  to  the  benefit  of 
the  appellant;  and  upon  the  payment  of  the  purchase  money,  by 
the  sale  of  the  land,  the  court  would  order  a  deed  to  be  made  to 
the  purchaser,  convoying  Reed's  title;  or,  if  the  appellant  should 
pay  the  puchase  money,  the  court  would  order  such  deed  to  be 
made  to  him.  This  is  all  that  he,  under  the  circumstances  of 
this  case,  could  reciuire. 

The  appellant,  in  an  amended  answer,  alleged  that  he  had  held 
the  adverse  possession  of  said  land  for  fifteen  years  before  the 
institution  of  this  action,  which  he  relied  on  as  a  statutory  bar 
to  the  action. 

Thf*  plea  is  not  available,  for  the  reason  that  the  action  was 
commenced  within  fifteen  years  Irom  the  date  of  the  execution 
of  the  note  sued  on  by  the  appellant  to  Heed,  and  within  fifteen 
years  from  the  date  of  the  execution  of  the  note  sued  on  by  Reed 
to  Pickett. 

There  is  a  substantial  distinction  between  a  vendor's  security, 
where  he  retains  the  title  in  himself  until  the  purchase  jn'ice  is 
paid,  and  wh^re  he  passes  a  fee  to  the  land  and  only  looks  to  the 
implied  lien  that  equity  raises  upon  it  for  the  payment  of  the 
purchase  price.  In  the  former  case  the  legal  title  remnins  in  the 
vendor  as  a  s(  curily  for  the  payment  of  the  purchase  price,  and 
the  vendee  has  only  an  ecfuity  of  redemption.  The  legal  title  is 
retained  by  the  vendor  as  a  pledge  for  the  payment  ot  the  pur- 
chase price,  and  the  vendee,  having  only  the  equity  of  redemp- 
tion, must  pay  tiie  purchase  price  ])efore  he  can  compel  the  ven- 
dor to  surrender  tlie  pledge  which  lie  holds  for  its  payment. 
When  the  vendor  has  passed  the  legal  title  to  the  vendee,  look- 
ing only  to  the  implied  lien  for  the  payment  of  the  [)urchnse 
f>rice,  the  vendee  may  defeat  the  implied  lien  ]>y  conveying  the 
and  to  a  purchaser,  for  valup,  without  notice  *of  the  implied 
lien.  Kut  when  the  vendor  r(>serves  in  hiniscif  th(^  titl(>  to  the 
land  until  the  purchase  prict^  is  paid,  he  holds  tlio  titlo  itself  as 
security,  or  in  pledge,  for  the  payment  of  the  [)uichi«s«'  price, 
and  the  vendee  can  not  def(»at  this  sc^curity,  or  [dcdtic.  by  trniis- 
ferring  his  equity  of  redemption  to  another,  tliovij.'Ii  siu  h  transfer 
be  for  value  and  witliout  notice  of  the  fact  thnt  tlip  b  gal  title  Is 
held  in  pledge  for  the  payment  of  the  purclu^^e  Uioney  due  the 
vendor.  As  the  purchaser  of  the  equity  of  redemption,  and  stand- 
ing in  the  shoes  of  his  vendor,  he  cannot  force  the  holder  of  the 
legal  title,  who  holds  it  as  security  for  the  payment  of  the  pur-* 
chase  money  due  him  by  his  vendee,  to  surrender  the  title  to 
him  unincumberd  by  the  debt  which  the  title* was  held  to  secure 
the  payment  of;  and  the  holder  of  the  legal  title,  as  security  for 
the  payment  of  his  debt,  has  the  right  to  enforce  such  security 
as  against  his  immediate  vendee  or  the  latter's  vendee  as  long  as 
he  has  the  right  to  enforce  the  collection  of  his  debt,  and  in  this 
tiase  the  right  to  enforce  the  collection  of  the  debt  was  not  baned 
by  time.  (Jones  on  Mortgages,  volume  1,  section  225;  B.  Pom- 
^roy')j  Equity  Jurisprudence,  section  1260.) 
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The  appellant  contends  that  B.  O.tPiokett  walTod  his  lien  by- 
giving  up  the  original  purchase  money  notes,  and  taking  a  new 
note  for  the  balance  of  the  purchase  money. 

As  Just  said,  Pickett  had  something  more  than  an  implied  lien^ 
he  retained  the  legal  title  in  himself  as  security  for  the  payment 
of  his  debt.  In  other  words,  it  was  in  the  nature  of  a  pledge, 
and  it  is  well  settled  that  where  a  person  holds  such  security  he- 
may  take  additional  security  without  waiting  Such  security.  So, 
the  title  being  held  by  Pickett,  as  security  for  the  payment  of 
the  purchase  price  of  the  land,  we  are  at  a  loss  to  see  upon  what 
ground  he  should  be  held  to  surrender  or  wave  his  security  by 
changing  the  evidence  of  the  indebtedness.  The  indebtednesa 
was  not  extinguished  by  taking  a  new  note  for  it.  The  title  was: 
retained  as  a  security  for  the  payment  of  the  indebtedness,  not 
merely  to  secure  the  evidence  of  it.  (Jones  on  Mortgages,  voU 
ume  1,  section  282.) 

It  is  true  that  the  appellant  and  Beed  were  not  bound  on  the- 
same  debt,  nor  could  judgment  be  rendered  against  each  on  the 
same  debt;  but  the  land  in  controversy  was  bound  for  the  pay* 
ment  of  both  debts;  therefore,  it  was  not  improper  to  join  the 
appellant  and  Beed  as  defendants. 

The  allegations  of  the  petition  were  sufficient  to  authorize  a^ 
personal  judgment  against  the  appellant  on  the  $S89-nQte. 

The  juagment  is  affirmed. 


BOGGE  V.  CA8SIDY. 
(Filed  May  13,  1890— Not  to  be  reported.) 

1.  Surety— A ooonimodatioD  note— A  Joint  and  aeyeral  promlseiory  not» 
having  been  signed  bj  H.  and  R.,  payable  to  the  German  National  Bank  of 
Newport,  negotiable  and  payable  at  itc  banking  offioe  in  Newport,  the  pro- 
ceeds, when  discounted ,  to  be  placed  to  the  credit  of ,  and  said  bank 

having  refused  to  discount  it,  It  was  discounted  by  H.  to  the  appellee.  In* 
an  action  by  tbe  appellee  on  sild  note,  Held— Tbat  the  lower  court  Improp- 
erly refused  to  allow  to  be  filed  the  answer  olfered  by  R.,  denying  that  tba 
note  was  executed  for  the  purpose  of  discount:  upon  the  oontmry.  averrlng^ 
that  said  bank  held  another  note,  upoiT  which  H.,  R.  and  one  B.  wete  Joint 
obliirors,  and  which  was  about  due,  and  that  the  note  sued  on  was  executed 
by  R.,  with  tbe  distinct  agreement  with  H.  that  B.  was  also  to  execute  it 
and  that  it  was  then  to  be  delivered  to  tbe  bank  in  renewal  of  that  much  of 
the  debt  to  it,  H.  paying  tbe  balance:  also  that  H.  was  then  in  falling  clr- 
curastanoes,  and  that  be  did  not  and  would  not  have  signed  It  for  discount, 
but  only  to  extend  tbe  time  ofpayment  of  tbe  existing  liability  for  H. ;  that, 
he  was,  in  fact,  the  surety  of  H.  In  tbe  note  sued  on,  and  received  no  part  of 
the  proceeds  of  It  Said  note  was  not  negotiable  paper,  and  tbe  answer  pre- 
sented a  good  defense  for  R. 

8.  Parties  to  actions— Nominal  payee— Tbe  German  National  Bank  was. 
not  a  necessary  party  to  this  action.  It  was  a  nominal  payee  merely,  never 
having  had  any  right  to  the  note.  The  rule  requiring  the  payee,  who  waa. 
holder  of  tbe  legal  title,  to  be  made  a  party  where  transfer  has  been  made  hy 
delivery  merely,  and  not  by  indorsement,  does  not  apply  to  a  case  like  thia^ 

C.  J.  Helm  for  appellant. 

D.  A.  Glenn  for  appellee. 
Appeal  from  Kenton  Oirouit  Court. 
Opinion  of  the  court  by  Judge  Holt. 
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Tbe  appellee,  G.  L.  Cassidy,  brought  this  aotion  upon  this 
note: 

** Newport,  Ky.,  Oct.  19,  1886. 

"Ninety  days  after  date  we  Jointly  and  severally  promise  to 
pay  to  the  German  National  Bank  of  Newport  or  order  three  hun- 
dred dollars,  negotiable  and  payable  at  its  banking  offloe  in  New- 
port Kentucky,  for  value  recived,  and  we  hereby  direct  the  pro- 
ceeds of  this  note,  when  discounted,  to  be  placed  to  the  credit  of 

'*H.  H.  HELMAN, 

**CHAS.  H.  ROGGE.'' 

The  petition  avers,  in  substance,  that  It  was  executed  by  the 
obliKors  for  the  purpose  of  discount;  that  the  German  National 
Bank  refused  to  discount  it,  and  that  Helman  then,  by  his  agent, 
for  *'the  price  agreed  upon,''  discounted  it  to  the  appellee.  There 
was  no  written  assignment  of  it  by  any  one  to  him. 

A  special  demurrer  was  filed  to  the  petition,  the  ground  being 
that  the  German  National  Bank  had  not  been  made  n  party.  The 
averments  of  the  petition  show,  however,  that  it  was  a  nominal 
payee  merely,  and  that  it  never  had  any  right  or  even  claim  to 
the  note.     These  statements  were  admitted  b3'  the  demurrer. 

The  fact,  therefore,  that  the  appellee  held  the  note  by  delivery 
only  from  the  maker,  and  not  by  an  endorsement  from  th^  bank, 
did  not  require  it  to  be  a  party.  There  was  no  necessity  for  it. 
The  Code  provides  that  every  action  shall  be  brought  in  tne  name 
of  the  real  party  in  interest.  The  rule  that  where  the  payee 
transfers  a  note  by  delivery  merely,  and  not  by  endorsement, 
the  legal  title,  therefore,  remaining  in  him,  requiring  him  to  be 
a  party  to  an  action  upon  it,  does  not  apply  in  a  case  of  this 
character. 

A  rule  of  law  is  not  to  be  applied  when  there  is  no  ground  or 
reason  for  its  application. 

Upon  the  overruling  of  the  demurrer  a  judgment  was  rendered. 
Two  days  after  the  appellant  presented  an  answer,  and  moved  to 
set  aside  tbe  judgment  and  file  the  answer.  The  -court  refused 
to  do  so.     Why,  does  not  appear. 

It  was  proper,  however,  to  sustain  the  motion,  provided  the 
answer  presented  a  valid  defense.  We  will,  therefore  assume, 
as  is  asserted  In  argument  it  did,  that  tUe  lower  court  acted  upon 
the  belief  that  it  was  insufficient,  and  did  not,  in  the  exercise  of 
its  discretion,  reject  it  upon  the  ground  of  delay  in  presenting  it. 

It  denies  that  the  note  was  executed  for  the  purpose  of  dis- 
count; but,  upon  the  contrary,  avers  that  the  German  Bank  held, 
another  note  upon  which  Helman,  Bog&re  and  one  Bockweg  were 
joint  obligors,  and  which  was  about  due;  that  the  note  sued  on 
was  executed  by  the  appellant  with  the  distinct  agreement  with 
Helman  that  Bockweg  was  also  to  execute  it,  and  tt  was  then  to 
be  delivered  to  the  bank  in  renewal  of  that  much  of  the  debt  to 
it,  Helman  paying  the  balance;  also  that  Helman  was  then  jn 
failing  circumstances,  and  that  he  did  not  and  would  not  have 
signed  it  for  discount,  but  only  to  extend  the  time  of  payment  of 
the  existing  liability  for  Helman;  thiit  he  was,  in  fact,  the 
surety  of  Helman  in  the  note  sued  on,  received  no  part  of  the 
proceeds  of  it,  and  has  no  knowledge  or  information  sufficient  to 
form  a  belief  as  to  what  the  appelle6  paid  for  it. 

The  statements  of  the  answers  are  to  be  taken  as  true  in  con- 
sidering the  motion  to  jfile  it.  So  considering  them,  did  it.pre- 
seLt  a  valid  defense? 

Counsel  for  the  appellee  appear  to  argue  the  case  as  if  the  note 
sued  upon  stood  upon  the  footing  of  negotiable  paper. 

It  is  scarcely   necessary   to  say   that  if  it  did,  then  any  agree- 
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inent  bpfwt^en  the  obligors  to  it,  and  which  was  unknown  to  the 
holder,  could  not  affect  him. 

Tn  sucij  a  case  a  total  failure  of  consideration,  or  even  fraud 
between  the  antecedent  parties,  constitutes  no  defense  as  to  him, 
provided  he  obtained  the  paper  for  a  valuable  consideration  be- 
fore its  maturity,  and  without  notitte  of  anv  inflrmity  connected 
with  it. 

It  is  true  the  answer  does  not  aver  tliat  the  appellee  had  notice 
of  the  aj^reement  between  the  oblij^ors,  and  of  tlie  circumstances 
attendinir  its  execution. 

Kur.  it  was  not  negotiable  paper.  It  was  so  in  form,  but  by  our 
statute.  altl)ough  so  in  form,  yet  it  could  not.  in  fact,  become  so, 
unless  it  was  ne«?otiable  in  and  by  a  chartered  ban  It  of  this  State. 

KeinjJT  a  mere  promissory  note  tlit  assignee  held  it,  subject  to 
all  proper  defenses.     (Civil  Code,  section  19  ) 

The  appellee  relies  uuiinly  upon  ti)e  case  of  Ward,  &c.  v.  North- 
ern Hank,  &c.,  11  B.  M..  2bS.     It  is  not  in  point. 

It  was  tliere  decided  if  a  note  be  executed  by  sureties  to  enable 
th«  principal  to  raise  money  of  a  i)ank  to  which  it  is  made  pay- 
ai)h,  and  it  be  not  there  discounted,  yet  the  sureties  will  be  lieid 
liable  to  an  individual  who  advances  money  upon  it. 

The  ciise  was  made  to  turn  upon  the  fact  that  the  sureties 
signed  the  iM)te  to  give  it  credit;  to  enable  the  principal  to  raise 
money  upon  it;  and  it  was,  tiierefore,  immaterial  to  them 
whether  the  money  was  advanced  by  tlie  payee  named  in  it  or 
by  another  piir^y.  It  was  intended  for  circulati(»n ;  the  sureties, 
by  indorsing Jt,  gjive  it  credit  for  that  pur|M)se,  and  could  not, 
thprefore,  be  allowed  to  escape  responsib'lity. 

The  object  they  hnd  in  view  in  endorsing  the  paper  Iiad  been 
acenmplishi  d,  juul  they  were,  therefore.  re(|uird  to  answer  to  tlie- 
party  who  liati  done  what  they  desired. 

The  n<)ti'«'in  that  case  was  used  for  the  very  purpose  foi  which 
it  wa«^  mjulfs^whiie  here  the  intcMition  in  executing  the  note, 
in.*%te;id  of  being  cj\rrietl  out,  was  defeated. 

The  gr(»un(ls  \inoii  which  that  case  was  deci(l<»d  are  fully  dis- 
eu-ed  ill  th»'  (M-J-'  of  I^wii-sell  v.  liallard,  IH  Ji.  M.,  201;  and  are 
sii-.taineil  in  Diiiel  on  :r«'i;()tial)b»  Insf riiments,  volume  I.  page 
14'^.  That  iHitlMU'  s.iys:  "It  is  imr.iateriai  that  paper  executed 
oi  eiub-rs- dfor  :  ( ('(iiiim<»(liation  is  not  ust  d  in  f)recise  con  ormity 
A\ith  aizieejPiit.  \\i:(  n  it  noes  not  appear  that  the  accommodation 
party  had  an.v  inUU't  mi  the*  manner  in  whicli  tlie  paper  was  to 
b'-appliid.  '  ^f  "  T).e  accj)innH.dation  party  must  have  some 
int(  n  >l  in  the  a|.pli«"ji  •«  n  of  th»'  money,  otln'rwise  he  is  in  no 
cf.'niiiioii  to  «  Mi.'«  r.o  ili«  • .«  has  Ix-en  a  misapplication  of  it,  or  of 
th-  sM'urity  on  wliirh  k  has  to  be  raised." 

rpo:i  the  (»ih^i  hand,  the  appellant  relies  ui)on  the  case  of 
llnssell  V.   IJall'ird.  supra. 

It  i<  not  altr)getlur  in  pi;int  either.  There  the  surety  in  a  note, 
payable  to  a  bank,  br-came  such  under  an  express*  agreement 
that  money  was  lo  be  obtained  for  a  certain  purpose.  The  prin- 
ci|»ah  however,  without  the  assent  of  the  surety,  passed  it  off  to 
tlie  holder,  not  for  money,  as  was  the  case  here  probably,  but  In 
payment  of  a  r>re-exisitng  del)t :  and  the  surety  was  ex<  mpted  from 
liability. 

The  fact  that  no  money  was  raised  upon  it  was  evidently  con* 
sidered  material  by  the  court.  The  opinion  alludes  especially  to 
this  fact.  The  holder  of  it  really  parted  with  notliing  of  value 
in  exchange  for  it.  The  surety  not  beins:  held  bound,  left  htm 
as  he  was  before  he  obtained  the  note.  He  still  had  his  debt 
upon  the  principal. 
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In  this  case,  however,  the  appellee  saw,  before  he  obtained 
the  note,  that  it  was  payable  to  the  bank,  and  he  knew  it  was 
not,  and  apparently  had  never  been,  tl)o  holder  of  it. 

In  fact,  his  petition  shows  that  he  knew  Hehnan  w«s  still  the 
holder  of  it.     Under    these   circumstances    he    could    easily  have 

J  protected  himself  by  inquiry,  and  his  complaint  tliat  the'appel- 
60,  by  his  conduct,  put  it  in  the  power  of  the  principal  to  delude 
nini,  does  not,  therefore,  entitle  him  to  advanced  equitable  con- 
sideration. 

The  appellant  had  not,  according?  to  his  answer,  executed  the 
note  for  disc^ount  merely,  or  to  enable  his  principal  to  borrow 
money.  He  had  an  interest  in  the  application  of  the  paper.  It 
was  to  be  applied  in  renewal  of  an  existing  debt  upon  which  he 
was  surety.  He  had  a  right  to  demand  tliat  this  be  done,  and 
beino:  negotiable  paper,  he  has  the  ri^ht  to  still  insist  upon  it. 

Judgment  reversed  and  cause  remanded,  witli  directions  to 
permit  the  answer  to  be  filed,  and  for  further  proceedings  con- 
sistent with  this  opinion. 
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(Filed  May  15,  1890  -Not  to  be  reported.) 

Life  estate— Trusts— G.  beSns:  the  owner  of  land,  slaves  anrt  personalty,  by 
bis  last  will,  devised  to  his  wife  for  life  said  i)r('perty.  G.  died  If^avlnj?  chil- 
dren by  her  and  a  fcrrner  wife  surviviiijr.  Aftvr  the  death  of  the  wirlow  one 
of  her  childivn  rlainied  an  interest  in  the  lands  nosstssfd  by  G.  at  his  death, 
liasing  li**r  title  upon  a  <leed  from  the  widow,  conveying  title  received  by 
compromise  with  chilniants  of  land  poss*^ sseil  hy  G.  Held—'J'hat  the  title 
received  by  the  widow  fiom  tiie  oLiiniants  did  n^r  Invest  her  with  title  in 
her  own  ri^ht.  as  tho  nrnot  ►hows  that  she  ns-ed  lie  money  belon^inf?  to  the 
estate  in  effecting  the  compromise,  an;!  will  be  le^aided  as'  a  trustee  holding 
the  property  for  the  benefit  of  the  children. 

H.  D.  Allen  for  appellant. 

Appeal  from  Union  Circuit  Court. 

Opinion  of  tbe,  court  by  Judge  Pryor. 

Lewis  Oroenwell  died  in  tbe  county  of  Tnion,  in  tlie  year  1K42, 
the  owner,  or  .at  least  in  tbe  possession,  da  lining  to  ix*  tlie 
owner,  of  a  tract  of  at)onf  8(;0  acres  of  land  lying  in  that  county. 
He  left  surviving  him  several  cliiJdreiT  by  his  last  wile,  and  two 
children  by  his  first  wife.  By  his  will  he  gave  to  his  wife  the 
ctintrol  of  his  estate  for  life,  including  tlie  huuj,  a  number  of 
slaves  and  considerable  personalty.  ' 

His  widow  survived  him  for  many  years,  dyinf>  in  the  year 
18K3.  After  her  death  Martha  A.  Scott,  one  of  OreenweJls  chil- 
dren by  her,  brought  this  action  against  Proctor,  "^the  iippellee, 
for  an  interest  in  126  acres  6f;the  land  left  by  lier  father. 

Her  claim  rests  upon  the  fact  that  she  obtained  this  interest  by 
a  conveyance  from  her  mother,  and  that  her  fattier  ntver  owned 
it.  Before  the  death  of  Lewis  Green  well,  the  beirs  of  one  Bel- 
inain  set  up  claim  to  that  part  of  the  tract  now  in  controversy, 
but  no  adiustment  of  the  matter  was  made  during  the  life  of 
Greenwell.  He  had  lived  on  this  part  of  the  land ;  erected  his 
dwelling  upon  it,  and  regarded  it  as  a  part  of  the  main  farm. 

When    he    died    his    widow    compromised    with    the    heirs    of 
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Belmain,  paying  them  |260,  and  took  a  deed  passing  to  her  the 
fee  in  so  far  as  they  oould  pass  it.  She  then  (the  widow)  made 
a  deed  to  her  children,  passing  to  them  the  fee  after  her  deaths 
and  this  is  the  land  that  Mrs.  Scott  claims  an  interest. 

In  the  year  1859,  and  about  twent3'-slx  years  before  this  suit 
was  instituted,  Mrs.  Scott  sold  all  of  her  interest  in  the  land  and 
personalty,  owned  and  left  by  her  father,  to  one  Buckman,  who 
had  married  one  of  the  children  of  Greenwell  by  his  first  M'ife« 
and  made  him,  in  conjunction  with  her  husband,  a  deed  there- 
for. The  entire  tract  of  land  was  regarded  as  belonging  to  the 
estate.  Was  owir^  and  claimed  by  weenwell,  who  was  In  the 
actual  possession  at  his  death.  Must  have  been  considered  anct 
regarded  as  a  part  of  the  puchase  by  Buckman,  and  the  convey* 
ance  to, the  widow, -will lei t  passed  the  title  of  the  adverse  elaim* 
ants,  was  simply  a  holding  by  her  in  trust  for  the  children. 
There  is  proof  conducing  to  show  that  she  paid  it  out  of  her 
father's  estate,  or  out  of  her  interest  in  that  estate;  still  she  held 
in  her  hands  the  money  and  personalty  of  her  husband,  and 
oould  not  convert  the  estate  to  her  own  use  by  compromising 
with  adverse  claimants  and  taking  a  deed  in  her  own  right. 

Besides,  it  is  apparent  that  since  the  death  of  Oreenwell  the 
whole  tract  was  regarded  as  belonging  to  the  estate,  and  the 
sweeping  conveyance  made  by  Mrs.  Scott  and  her  husband  shows 
a  purpose  to  pass  all  of  her  interest  of  every  kind  and  descrip* 
tion. 

The  Judgment  below  is,  therefore,  afllrmed. 


WARD  V.  SMALL'S  ADM'R. 
(Filed  May  15,  1890.) 

1.  ^ooepfanoe  of  deiHl— Appellant  having  had  posapsflon  and  control  of  a 
tract  of  land  for  the  yiuirs  18S3  to  1880,  inclusive,  wbtoh  had  been  conveyed 
in  1875  by  deed  from  T.  to  S..  nppellaot,  at  th^  time  of  taking  possession, 
assuming  to  act  for  S.  and  repivsentlrff  hlnt^lf  as  bin  agent.  In  an  action 
bj  the  administrator  nt  S.  to  recover  trie  value  of  the  use  and  occupation  of 
said  land  for  the  years  named,  appellant  insists  that  no  proof  of  the  accept- 
ance of  said  deed  by  S.  was  shown.  Held— That  the  demand  made  by  S.  of 
appellant  of  rent,  together  with  proof  that  the  deed  was  delivered  to  one 
who  was  cnnsidered  as  an  aicent  of  S. ,  suffldently  shows  an  acceptance  of 
the  deed.  The  aoceptanoe  of  a  deed  may  lie  presumi  d  from  conduct.  The 
delivery  and  acceptance  may  be  by  doing  something  and  saying  nothing,  or 
by  speech  without  act,  or  by  boib. 

2.  Privity  of  contract— Appellant  having  informed  S.  that  he  had  tieea 
renting  and  controlling  the  land  prior  to  the  time  for  which  rent  or  the 
value  of  its  use  and  occupation  is  claimed,  and  having  then  offered  to  buy 
It,  a  privity  of  contract  was  created,  which  will  uphold  the  action. 

8.  LHndlord  and  tenant— If  one  takes  possession  of  land  as  agent  and  uses 
or  controls  it.  the  relation  of  landlord  and  tenant  arises. 

John  Young  Brown  and  Vance  A  Vance  for  appellant. 

R.  H.  Cunningham  for  appellee. 

Appeal  from  Daviess  Circuii  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  petition  in  this  case  avers,  in  ciubstance,  that  R.  A.  Small 
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being  the  owner  of  a  certain  tract  of  land  under  a  deed  made  to 
him  in  1876  by  W.  G.  Taylor,  the  appeellant,  Thomas  £.  Ward, 
being  aware  of  such  ownership,  took  posBession  of  it,  and  assum- 
ing to  act  for  Small,  and  representing  himself  as  his  agents 
rented  it  out  for  the  years  from  1882  to  1886,  inclusive;  that  its 
rental  valne  was  $100  per  year;  that  Ward,  by  himself  and  ten- 
ants, used  it  during  the  years  named,  he  promising  Small  to  pay 
him  the  rent  he  received,  but  failed  to  do  so,  and  wrongfully 
transferred  the  rent  bond  for  1886,  as  well  as  surrendered  the 
possession  of  the  land  to  another  person. 

It  appears  that  for  the  first  three  years  tHe  rent  was  paid  in 
improvements  upon  the  land.  The  rent  received  by  Ward  fon88& 
was  $60,  and  the  rental  bond  for  1886,  disposed  of  by  him,  waa 
for  $60. 

The  Jury  returned  a  verdict  for  these  two  sums  only.  The  two 
grounas  mainly  relied  upon  for  a  reversal  are«  first,  that  it  was 
not  shown  that  Small  was  the  owner  of  the  land,  because  he 
never  accepted  the  deed  from  Taylor;  second,  that  Ward  was  not 
the  tenant  of  Small,  and,  therefore,  could  not  be  sued  by  hiin 
in  assumpsit  for  the  use  of  the  premises.  It  is  requisite  to  every 
deed  that  it  be  delivered;  and  aslo  that  it  be  accepted.  Kent 
says:  "Delivery  is  another  incident  essential  to  the  due  execu- 
tion of  a  deed,  for  it  takes  effect  only  from  delivery.'' 

This  does  not  mean  that  there  must  be  a  manual  delivery  to 
the  grantee.  It  may  be  delivered  to  his  agent;  also  a  delivery  to 
the  recording  officer  or  stranger  will  be  valid,  and  the  accept- 
ance by  the  grantor  presumed  from  his  conduct  without  an  ex- 
press acceptance. 

The  delivery  and  acceptance  may  be  by  doing  something  and 
saying  nothing,  or  by  speech  without  act,  or  by  both.  They 
may,  of  course,  be  found  to  have  taken  place  from  conduct  alone. 
The  conveyance  is  not  binding,  however,  upon  the  grantee^ 
unless  he  has  in  some  way  assented  to  it.  He  can  not  be  made 
the  purchaser  without  his  knowledge  or  consent. 

Its  acceptance,  especially  ah  it  is  for  his  benefit,  may  be  pre- 
sumed from  his  conduct,  but  this  presumption  is  not  a  conclusive 
one,  and  it  in  itself  shows  that  an  acceptance  is  essential.  Mr. 
Washburn  says:  **The  better  opinion  «eems  to  be  that  no  deed 
can  take  effect  as  having  been  delivered  until  such  act  of  deliv- 
t5ry  has  been  assented  to  by  the  grantee,  and  he  shall  have  done 
something  equivalent  to  an  actual  'acceptance  of  it.''  '  (2  Wash- 
burn on  Real  Property,  581.) 

The  prevailing  doctrine  appears  to  be  that  a  deed,  to  become 
effective,  must  be  either  delivered  to  the  grantee  or  his  agent,  or 
such  circumstances  be  shown  as  will  raise  a  reasonable  presump- 
tion of  its  acceptance  by  him.  He  certainly,  may  decline  to  ac- 
cept it  prior  to  the  doing  of  an  act  equivalent  to  an  acceptance, 
although  by  legal  ilction  the  presumption  of  an  actual  accept- 
ance by  him  exists  for  his  benefit  as  against  the  grantor  and  hi» 
heirs  or  devisees  from  the  time  the  grantor  delivers  it  to  any 
one  for  the  benefit  of  the  grantee. 

These  views,  we  think,  are  support^ed  by  many  cases,  among 
which  are  Jackson  v.  Phipps,  12  John,  418;  Thompson's  Heirs, 
Ac.  V.  Jackson,  10  Bush,  424,  and  Bell  v.  Farmers'  Bank,  &c.,  11 
Bush,  84. 

In  this  instance  it  appears  that  the  deed  was  delivered  by 
Taylor  to  one  Atkinson,  who  had  no  express  authoii  y  from 
Small  to  receive  it,  and  was  not  empowerea  to  act  as  his  general 
agent.  He  had,  however,  for  many  years  been  attending  to 
various  matters  for  Small,  who  lived  remotely,  and  of  this  Taylor 
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was  awHFo.  Afklnson  testifies  that  he  can  not  say  how  long 
before  the  recseption  of  the  deed  he  had  attended  to'  any  tliinpf 
for  Small;  says  it  may  have  been  two  and  it  may  have  been  ten 
years;  and  althoujih  he  had  no  communication  with  Small  as  to 
the  deed,  yet  he  would  not  have  received  it  and  had  it  recorded, 
as  he  did,  unless  he  had   thought   he   had  the  authority  to  do  so. 

We  are  incined  to  the  opinion  that  he  was  so  far  SmalTs  ajrent 
as  to  render  a  delivery  of  the  deed  to  him  for  Small  efV^'tive; 
but  even  if  not,  yet  Small  certainly  kn(?w  of  it  subsequently  hnd 
ratified  it.  The  appellant  himself  testifies  that  prior  to  the  year 
1KS5  he  applied  to  hi,m  to  purcl)ase  the  land,  tMhnp  him  hehad 
l>een  rentiiip  It  out,  and  that  Small  declined  to  confer  with  him 
upon  the  subject,  saying  he  had  not  authorized  the  rentinj;. 

Moreover,  before  the  brinj»inj2:  of  this  suit  he  demanded  the 
rent  of  the  apellant.  All  this  sliowK  plainlv  that  Small  knew  of 
tl)e  t»xistence  ol*  the  deod,  and  had  acceptec^  it.  It  is  also  proven 
thnt  Taylor,  prior  to  his  death,  told  at  least  two  parties  that  he 
liad  sold  rh(»  land  to  Small. 

It  is  true  that  assumpsit  dons  not  lie  for  the  use  and  occupa- 
tion of  premises,  unless  the  relation  of  landlord  and  tenant  exits 
by  virtue  of  expivss  or  implied  contract. 

Waivim;  the  (juestion  whether  this  is  such  an  a?tion,  or  merely 
one  to  recover  from  ihe  appellant  money  collected  by  him  foV 
Smnlll,  yet  the  verdict  only  embrace*^  the  rent  for  theVears  IS85 
and  1;-S().  and  the  appellant  knew  of  the  existence  of  the  Taylor 
deed  pi  ior  to  ISK"),  and  in  person  informcul  Small  that  h(»  had 
l)een  renting  the  land,  and  Mpi)lied  to  him  to  buy  it.  H(^  informed 
tile  owner  of  what  he  had  been  doing  with  his  land,  and  tri(»d  to 
l)urchase  it  from  him. 

Most  a«uredly  a  privity  then  arose  between  them,  and  appel- 
hnit  from  thnt  time,  «t  least,  cofitrnlled  the  land  as  belonging  to 
Small,  and  by  his  sufferance.  This  beinjr  so,  even  the  action  of 
a-s-i.imp^it  for  usf»  and  occupation  would  fie  atrainst  the  appellant. 

He  took  po<<es><ii»ii  of  the  land  as  agent.  He  rented  it  at  the 
out^'t.  styling  himself  as  "agent,"  but  without  naming  his  prin- 
cipal in  tlie  lease.  It  is  somewhat  curious  that  he  is  unable  to 
sav  as  jiireiit  for  whom;  but  it  is  evident  that  at  h*ast  from  some 
time  i)rior  t»»  lss'>  he  recogni/.( d    Small    as  the  owm  r  of  the  land. 

Kven  if  one  takes  j)ossessitin  of  1  nid  as  ag«  nt.  and  u^<  s  oi  con- 
trf»ls  it.  ti)e  relation  of  landlord  and  tenant  arls«s.  (Farrow's 
Hf'irs  v.  KdmoiuNoii,  iVc.  4  B.  M..  ('.<).').)  I'pon  the  app«'llant's 
own  evidenee  we  think  it  appireiit  tliar  he  was  holding  the  land 
for  Small,  aiul  hr>  ha*<,  by  tlie  ver(ii''t.  beiMi  made  liable  only  for 
wliat  he  actually  rented  the  land  for  altf  r  a  time  when  he  un- 
ij'n^t  ionably  r«  e«)«rnized  Small's  claim  to  it.  Certainly  the  judg- 
mi-nt  is  us  favorable  to  him  as  he  Iru!  any  good  reason  to  exp('Ct, 

The  iiistnciions  given  to  the  jury  coiiforn.ed  to  tlie  views  ahovo 
♦»xpress:'d.  Tlnjse  asked  by  tlie  ap[>ellant,  s(»  far  as  they  em- 
brac»d  correctly  the  law  of  the  casi-.  were  comprehended  by  those 
given  by  the  court.  Ther.»  is  a  crt)ss-appeal.  The  grcuind  of  it 
does  not  clearly  appear.  The  ajipellee  exce[)ted  to  the  rep«>titiou 
of  certain  testimony  «)tfer»d  by  hiir,  and  we  it  f»r  tlie  object  of 
the  cross  appeal  is  to  test  th(»  correctness  of  the  ruling  of  the 
lower  court  in  this  n  spect.'  The  conclusion  we  have  reached  to 
the  main  appeal  renders  it  unnec»  ssary  to  consider  the  cross-ap- 
peal, and  it  is.  therefore,  dismissid. 

.ludgment  aftirmed. 
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SLAUaHTER,  &c.  v.  CITY  OF  LOUISVILLE. 

OODA  V.  SAME. 

MILLER  V.  SAME. 

(Filed  June  12,  1888— Not  to  be  reported.) 

1.  Manicipnl  government— Taxation— The  act  of  legislature,  upprovcd  Feb- 
ruary 17,  ISfn,  requiring  notioe  of  the  sitting  of  tlie  lioard  of  tax  coniinis- 
rtoners  for  Lonlsvill»',  provided  f<jr  !»y  saici  act,  to  be  given  by  them  l«y  public 
advertisement,  was  not  complied  with  l-y  the  newspaper  publicntif'U  of  a 
notice  signed  by  the  assessor  alone,  although  he  was  ex  ofSoio  a  member  of 
the  board,  and,  therefore,  assessment  of  appellants'  property  in  the  city  of 
Louisville  for  ad  valorem  taxes  for  1877  and  1881,  inclusive,  was  void.  The 
levy  of  ad  valorem  taxes  for  188*3  was  invalid,  bec/iuse  no  nieeting  of  the 
board  was  had  at  the  time  stated  In  the  notice.  The  act  of  March  2U,  IhKJ, 
directed  the  city  assessor  to  reassess  any  real  estate  in  Louisville  upon  which 
taxes  bad  not  been  paid,  also  to  assess  all  property  not  previously  assessed. 
This  act  provided  fur  a  board  of  oommisslon<  rs  to  be  in  continuous  session 
to  bear  complaints  of  taxpayers,  biit  the  hoard  never  met  or  organized.  The 
act  of  April  8,  188-3,  directf»d  the  city  assessor  to  reassess  an.y  real  estate  that 
bad  been  erroneously  assessed,  this  reass«  ssment  to  be  made  as  of  the  Ist  day 
of  September  in  each  year,  and  after  written  notice  given  by  mail  by  the 
assessor  to  the  persim  whose  property  he  proposed  to  reassess.  No  reassess* 
ment  was  attempted  to  he  made  of  np^ellunts'  property  under  this  act  fcr 
1882.  The  act  of  April  8,  1882,  al&o  regulated  assessments  made  nftir  its 
passage.  These  assessments  were  required  to  be  made  on  the  1st  day  of  Sep- 
tember. 18S3,  and  /innually  therealier,  the  assessment  books  were  required 
to  remain  op«  n  in  the  olllee  of  the  ass4-ssnr  from  the  15th  to  the  80th  day  of 
November  in  eaoih  year,  during  whioh  time  any  dissutisfled  tiixpayer  might 
file  his  complaint  with  the  as.set<S'n'  This  act  provided  for  a  board  of  f  qual- 
ization,  to  be  appointed  by  the  mayor,  by  and  with  the  advice  and  coiiMUt 
of  the  board  of  aldermen,  in  SepteuilMr  of  each  year.  The  board  was  ap- 
pointed in  Novemlier,  188'2,  wlthtiut  the  advice  and  consent  of  the  bimrd  of 
cooncilmen ;  the  sfime  objection  existed  to  the  appointment  of  the  board  in 
188i3.  theref«»re,  the  aFsessraents  for  IhK3  and  1884  were  void.  By  an  act  of 
April  19,  1884,  the  acts  of  the  mayor  In  appointing  said  boaid  were  attempt*  d 
to  be  legalized,  directing  said  board  to  remain  Ili  session  during  the  months 
of  June  and  July,  1881,  to  correct  unj  aid  a^sfssments  for  the  years  ]^h3  and 
1884  upon  petition  of  any  complaining  taxpayer.  Said  board  did  not  iiuet 
until  June  10,  1884,  and  their  action  was  nor,  therefore,  a  ^complianre  with 
the  law.  The  act  of  April  28.  Ih84,  which  was  nmer.ded  by  act  of  May  12, 
1884,  provided  that  the  inoperati\e  and  void  assessments  of  property  from 
1876  to  1883,  inclusive,  be  now  assesFed  at  the  valuation  appearing  on  the 
assessor's  books  for  those  years.  Said  afsessment  made  by  the  legislature 
was  void  and  unconstitutional. 

2.  Constitutional  law— An  act  of  the  legislature  attempting  to  assess  prop- 
erty for  ad  valorem  taxation  at  a  certain  value  is  an  utiempt  by  the  legisla- 
tive body  to  perform  a  ministerial  act,  aj'iti  Is,  therefore,  unconstitutional. 
The  legislature  may,  by  an  act,  cure  a  deftctive  nvt  of  a  mlnibterial  ollieer, 
but  it  cjn  not  aid  a  void  act  of  such  officer. 

3.  Pleading— Petition— A  netltion  alleging  that  a  certain  asFessH'.ent  is  de- 
fective, wiihont  alleging  scftie  fact  showing  why  it  is  defective.  Is  insulM- 
cient. 

Podd  &  Dodd,  Lane  &  Bunu  tt  aiid  R.  W.  WooUey  iuM  appel- 
lants. 

L,  N.  Neinbitz  for  appellee. 

Appeal  from  Ijoiiisville  Law  aid  Eciuity  Co  iit. 

Opinion  of  the  court  by  Judge  Bennett. 
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As  these  cases- involve  the  same  Questions  they,  by  agreement, 
are  to  be  heard  together.  They  will  be  disposed  of  in  the  order 
in  whioh  they  stand. 

Slaughter,  Ac.  v.  The  City  of  Louisville— The  appellee,  by  its 
aotion  in  the  Louisville  Law  and  Equity  Court,  sought  to  subject 
the  real  estate,  situated  in  the  city  or  Louisville,  belonging  to 
the  appellant,  Mrs.  Slaughter,  to  the  payment  of  ad  valorem 
taxes,  alleged  to  have  been  assessed  against  the  same  by  the 
appellee  for  the  vears  1877  to  1886,  inclusive.  The  appellant,  re- 
sisted the  appellee's  right  to  recover  these  taxes,  upon  the 
ground  that  there  was  no  assessment  for  any  of  said  years,  and 
upon  the  ground  of  errors  committed  in  the  election,  organisa* 
tion  and  official  transactions  of  the  various  boards,  provided  by 
'  law  for  the  hearing  of  appeals  from  the  alleged  assessments. 

By  an  act,  approvod  February  17,  1863,  a  board  of  tax  commis- 
sioners was  provided  for,  whose  duty  It  was  to  hear  the  tax- 
payer's complaints  of  improper  assessments,  etc.  This  board  was 
required  to  give  notice  of  its  sittings  by  public  advertisement. 

In  the  case  of  Ormsby  v.  The  City  of  Louisville,  decided  by 
this  court  in  1880,  it  was  held  that  the  publication  of  this  notice 
was  a  condition  precedent  to  the  city's  right  to  colJeot  ad 
valorem  taxes. 

In  the  case  of  Dumesnil  v.  The  City  of  Louisville,  decided  by 
this  court  in  1882,  it  was  held  that  a  newspaper  advertisement, 
signed  by  the  city  assessor,  he  being  ex-officio  a  member  of  the 
board,  was  not  a  notice  published  by  the  board. 

The  appellee  fails  to  show  publication  of  notice  in  any  other 
way;  it,  therefore,  fails  to  manifest  a  right  to  recover  of  the  ap- 
pellee any  of  the  taxes  that  might  have  been  assessed  prior  to 
1882. 

*  The  notice  for  1882  appears  to  have  been  in  due  form;  but  the 
board  failed  to  meet  at  the  time  fixed  by  law  for  Its  meeting; 
therefore,  the  levy  of  1882  was  invalidated. 

By  an  act,  approved  March  29,  1882,  the  city  assessor  was 
directed  to  reassess  any  real  estate  upon  which  taxes  had  not 
been  paid,  and  to  assess  all  property  not  previously  assessed. 
This  act  als»  provides  a  board  of  commissioners,  consisting  of 
the  auditor,  treasurer  and  chairman  of  the  committee  on  assess- 
ments, whose  duty  it  shall  be  to  be  in  continuous  session  for  the 
fiurpose  of  hearing  appeals,  etc.  This  board  never  met  or  organ- 
zea.  According  to  the  decisions  of  this  court,  the  failure  of 
said  board  to  organize  and  meet,  the  reassessments,  if  any  there 
were,  fell  to  the  ground. 

By  an  act,  approved  April  8,  1883,  it  was  made  the  duty  of  the 
assessor  to  reassess  any  real  estate  that  had  been  erroneously 
assessed.  This  reassessment  was  required  to  be  made  as  of  the 
first  day  of  September  in  each  year.  But  the  assessor  was  re- 
quired to  give  written  notice  by  mail  to  each  person  whose  prop- 
erly he  proposed  to  assess  before  making  the  assessment.  It  Is 
not  contended  that  any  reassessment,  as  required  by  this  act, 
was  made,  or  attempted  to  be  made.  Therefore,  the  appellee 
still  shows  no  right  to  collect  taxes  fronf  the  appellee  up  to  and 
including  1882. 

The  act  of  April  8,  1882,  also  regulated  the  assessments  made 
after  its  date.  These  assessments  were  required  to  be  made  on 
the  first  day  of  September,  1882,  and  annually  thereafter.  The 
assessment  books  were  required  to  remain  open  in  the  office  of 
the  assessor  from  the  Inth  to  the  3()th  day  of  November  in  each 
year,  during  which  time  any  taxpayer,  dissatisfied  with  his 
assessment,  might  file  IHs  complaint  with  the  assessor. 

This  act  abolished  the  board  of  commissioners,  and  in  its  stead 
provided  for  the  appointment  of  a  board   of  equalization,*  whose 
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duty  it  was  to  liear  appeals,  etc.  This  board  was  to  be  appointed 
by  the  mayor,  by  and  with  the  consent  of  the  board  of  aJdermen. 
The  act  provided  for  the  appointment  of  this  board  in  Septem- 
ber, 1882,  but  it  was  not  appointed  until  November  of  that  year, 
and  the  appointment  was  made  without  the  consent  and  approval 
of  the  board  of  aldermen.  The  sittings  of  this  board  of  equaliza- 
tion, in  November,  1882  and  1883,  were,  therefore,  without  author- 
ity. Hence  the  taxpayers  were  not  called  upon  to  file  any  com- 
plaint with  the  assessor  in  reference  to  erroneous  assessments, 
lor  the  reason  that  there  was  no  legally  appointed  board  to  act 
upon  them.    This   defect  was  fatal  to  the  taxes  of  1888  and  1884. 

By  act,  approved  April  19,  1884,  it  was  attempted  to  legalize  the 
act  of  the  mayor  in  appointing  the  board  of  equalization,  without 
the  consent  and  approval  of  the  board  of  aldermen.  This  act 
attempts  to  validate  the  acts  of  said  board.  This  act  also  pro- 
vides that  said  board  *' shall  have  full  power  during  the  months 
of  June  and  July,  18H4,  to  correct,  increase  or  reduce  any  unpaid 
assessment  for  the  years  1888  and  1884,  and  any  taxpayer  delin- 
quent for  said  years  may  appear  before  said  board  of  equalization 
by  petition  in  writing  for  correction  of  his  tax-bill,  as  in  said 
act  provided.'' 

We'construe  this  act  to  mean  that  the  taxpayer,  in  order  to 
entitle  him  to  a  hearing  before  said  board,  was  required  to  file  a 
petition  before  it,  setting  forth  his  complaint;  and  that  it  was 
the  duty  of  said  board  to  be  in  session  during  the  months  of  June 
and  July,  in  order  to  afiFord  the  taxpayer  the  entire  two  months 
in  which  to  file  his  petition;  also,  that  the  session,  in  order  to 
be  legal  and  valid,  should  have  commenced  on  the  first  day  of 
June  and  continued  until  the  last  day  of  July.  The  board  was 
created  for  a  special  purpose.  Its  life  was  fixed  for  two  months, 
commencing  on  the  first  day  of  June,  during  which  time  the  tax- 
payer had  the  right  to  file  his  petition,  setting  forth  his  com- 
plaint, and  a  failure  of  the  board  to  begin  its  session  on  the  first 
day  of  June  was  equivalent  to  a  notice  to  the  taxpayers  that  the 
members  of  ft  had  declined  to  act  as  such,  and  a  subsequent 
meeting  of  the  board,  to  wit,  on  the  10th  of  June,  was  not  a  com- 
pliance with  the  terms  of  the  act,  and  the  taxpayer  was  not  re- 
quired to  take  notice  of  it. 

By  an  act  approved  April  28,  1884,  which  was  amended  and  re- 
enacted  by  an  act  approved  May  12,  1884,  it  is  enacted  by  the 
third  article  of  the  latter  act,  that  all  persons  whose  property 
was  attempted  to  be  assessed  for  the  years  from  1876  to  1882, 
inclusive,  in  the  sense  that  assessments  against  them  were  ex- 
tended upon  the  assessor's  books,  and  who  have  not  paid  those 
assessments,  are.  as  far  as  such  prior  levies  or  assessments  were 
inoperative  and  void,  assessed  now  upon  the  extended  value  of 
such  property  as  appearing  on  said  books  at  the  following  rates, 
etc. 

The  act,  supra,  does  not  attempt  to  cure  merely  defective  as- 
sessments. The  appellee's  petition  does  not  disclose  that  the 
alleged  assessments  for  the  years  from  1876  to  1882,  inclusive, 
were  merely  defective  and  irregular.  Its  petition  alleges  that 
said  alleged  assessments  were  defective,  but  no  fact  alleged 
showing  that  they  were  merely  defective.  It  is  settled  beyond 
question  that  where  assessments  are  merely  defective  by  reason 
of  some  mistake  or  omission  of  the  officer,  such  defects  may  be 
cured  by  subsequent  legislation.  If  the  appellee  wished  to  main- 
tain his  action,  upon  the  ground  that  the  alleged  assessments 
were  merely  defective  and  not  void,  it  was  incumbent  upon  it  to 
allege  suets  facts,  in  connection  «;ith   the  assessments,  as  would 
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show  tUixt  they  woromeioly  irregular  and  defective,  and  not  void* 
Tlie  simple  allegation  that  the  assessments  were  defective  is  not 
sufficient. 

The  third  article  of  the  act  of  the  12th  of  May,  1884,  does  not: 
attempt  to  validate  assessments  that  were  merely  defective,  for 
it  expressly  declares  that  in  said  assessments,  in  so  far  as  they 
were  Inopprative  and  void,  are  now  assessed.  It  is  also  to  be 
observed  that  said  act,  recites  no  fact  that  shows  that  said  assess- 
ments were  nierny  defective,  and  not  void.  So  If  the  appellee 
can  maintain  its  action  at  all,  it  must  he  upon  the  prround  that 
the  assessments  extended  in  the  assessor's  hook  for  said  years 
were  inoperative  and  void,  and  that  the  legislature  made  the 
assessments  for  those  years,  and  authorized  an  action  upon  them. 
So  the  question  to  he  decided  is,  whether  the  legislature  has  the 
constitutional  power  to  assess  ad  valorem  taxes? 

By  the  Constitution  of  this  State  the  powers  of  the  State  are 
divided  into  three  distinct  departments— the  legislative,  execu- 
tive and  judicial.  It  is  a  fundamental  principle  that  neither  de- 
partment can  execrise  the  powers  belonging  to  the  other.  It  ift 
well  settled  that  the  valuation  of  property  for  the  i)urpose  of  ad 
valorem  taxation  is  in  its  character,  a  judicial  act.  (Cooley  on 
Taxation,  page  288. )  Hut  by  the  division  of  the  powers  of  the 
government  in  this  State  it  belongs  to  the  ministerial  class  of 
duties.  Pennington  v.  Woolfolk.  79  Ky.,  13,  and  C.  N.  ().  <fc  T. 
P.  Rv.  ('O.  V.  Commonwealth,  81  Kv.,  497.  In  the  casn  of  Hagar 
V.  Reclamation  District,  111  It/  S.,  711,  it  is  said:  *'But 
where  a  tax  is  levietl  on  property  not  specific,  but  according  to 
its  value  to  be  ascertained  by  assessors  appointed  for  tliat  pur- 
pose upon  such  evidence  as  they  may  obtain,  a  different  prin- 
ciple comes  in.  The  officers  in  estimating  the  value  act  judi- 
cially." Thi.s  court,  as  the  foregoing  extract  shows,  classes  It 
among  the  judicial  powers  of  the  State,  and  in  ('alifornla  the 
power  is  held  to  belong  to  the  ministerial  department  of  govern- 
ment. The  valuation  or  assessment  of  property  in  this  State,  not 
only  belong  to  the  ministerial  dejiartment  of  the  government, 
but  is  an  indispensable  act,  in  order  to  levy  ad  valor*  ni  taxes 
upon  it.  In  the  nature  of  the  thing,  there  must  be  an  assess- 
ment. On  this  subject.  Cooley,  in  his  Work  on  Taxation,  page 
259,  says:  '*()f  the  necessity  of  an  assessment  no  (uu  stion  can  be 
made.  Taxes  by  valuation  can  not  be  apportioned  without  it. 
Moreover,  it  is  the  first  step  in  the  proceedings  against  individual 
subjects  of  taxation,  and  is  the  foundation  of  all  which  follow  it. 
Without  an  assessnuMit  they  have  no  support,  and  are  nullities. 
It  is,  therefore,  not  only  indispensable,  but  in  making  it  the  pro- 
visions of  the  statute  under  which  it  is  to  be  madelnust  be  ob- 
served with  particularity." 

Can  the  lej^islature,  in  ordei  to  authorize  the  collection  of  the 
ad  valorem  tax(»<,  fix  the  valuation  upon  the  property  to  bo 
taxed.'  It  seems  t(»  be  well  settled  that  th(^  legislaiure,  as  the 
lawmaking  department  of  th(^  State*  government,  has  no  consti- 
tutional power  to  ffx  the  valuation  of  i)roperty,  wliich  is  to  be 
t  »xed  upon  ad  valorem  principles.  The  reason  for  this  rule  is, 
that  the  leuislatlve  department  has  no  judicial,  executive  or 
ministerial  i)owers,  and,  as  tl'.e  valuation  in  this  State  belongs  * 
to  the  ministerial  powers  of  a  government,  it  lollows  that  the 
legi>lature  lias  no  const ii utional  power  to  make  the  valuation. 
Taxes  are  ne»t  debts.  Debts  are  obligations  founded  upon  c<m- 
tracls,  express  r)r  imi)lied.  Hut  taxes  are  impositions  levied  for 
the  support  of  the  State  government,  or  for  county  or  city  pur- 
poses; they  are  imposed  by  authority:  they  oixraic*  on  the  tax- 
l)ayer  **  invitum."  When  they  take  the  form  of  a  per  centum, 
they  must  be  a  valuation  as  a  basis  of  the  i)ower  te)  levy  and  col- 
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leot  them.  Tl;e  taxpayer  In  entitled  to  be  heard  in  fixing;  the 
valuation.  The  basis  of  the  right  to  coHect  taxes  from  him  con- 
gists  in  the  valuation  of  his  property,  and  to  deny  him  the  right 
to  be  heard  in  making  this  valuation  \eould  he  the  taxing  of 
his  property  without  due  process  of  law.  The  valuation  is  the 
due  process  of  law*  by  which  the  right  to  take  his  property  for 
taxes  is  be^un;  and  the  legislature  having  no  judicial,  executive 
or  ministerial  power,  it  can  not  make  the  valuation;  but  the  val- 
uation must  be  made  by  some  person  autliorized  to  exercise  in 
this  State  ministerial  power,  and  such  person  is  the  assessor. 
But  it  is  said  tiiatan  assessment  had  been  made  by  an  assessor;  if 
so,  the  act  says,  that  such  assessment  was  "Inoperative  and 
void."  Therefore,  it  was  not  merely  defective,  but  was  an  abso- 
lute nullity.  It  had  not  the  shadow  of  an  existence.  It  was 
treated  by  tlie  act  as  if  no  assessment  whatever  had  been  made.. 
In  such  state  of  case  the  legislature  had  no  constitutional  power 
to  make  rhe  assessment,  not  even  as  a  curative  act;  for,  as  the 
assessment  was  void,  there  was  nothing  to  cure. 

In  the  case  of  The  People  v.  Hastings,  29  Cal.,  456,  where  the 
ansessor  for  the  city  of  Sacramento  had  mado  a  void  asses'sment 
of  property,  and  the  legislature,  by  its  own  act,  made  an  .ad  valo- 
rem assessment,  taking  as  a  basis  said  assessor's  attempted  assess- 
ment, the  court  said:  **By  recurring  to  the  act  of  1858  to  incor- 
porate the  city  and  county  of  Sacramento,  it  will  be  seen  that 
the  assessor  who  made  the  assessment  for  the  year  1H6()  was 
elected  by  the  qualified  electors  of  the  city  and  county  of  Sacra- 
mento, which  is  in  a  different  district  from  that  of  the  city  of 
Sacramento.  The  insufficiency  of  that  aij»essment  as  the  basis^ 
for  taxation  for  the  year  1863  is  apparent  on  several  grounds;  It 
was  not  made  by  the  assessor  elected  by  the  qualified  electors  of 
the  district  in  which  the  property  to  be  taxed  was  situjited,  the 
city  and  county  of  Sacramento  not  being  the  same  district  as 
that  of  tile  ctly  of  Sactamento.  The  making  of  the  certified  copy 
of  the  assessment  roll  for  the  year  1862,  so  as  to  include  pioperty 
within  the  city  of  Sacramento,  can  not  be  regarded  in  any  sense 
as  the  making  of  an  assessment  of  such  property  by  the  assessor. 
The  copying  by  one  oificer  of  a  valuation  made  by  another  officer- 
is  not  a  Valuation  made  by  the  first  officer.  If  it  is  a  valuation, 
in  any  sense,  for  the  year  1863,  it  is  a  valuation  m;ide  hy  the  leg- 
islature; and  in  view  of  the  division  of  the  powers  of  the  govern- 
ment into  three  departments,  the  legislaitve,  executive  and  judi- 
cial, it  will  not  be  claimed  that  the  legislative  department  was 
competent  to  perfom  the  purely  executive  functions  of  an  asses- 
sor. The  objection  is  not  obviated  by  the  finding  that  the  assess- 
ment was  duly  and  regularly  made,  In  accordance  with  the  stat- 
utes, for  the  only  assessment  that  was  provided  for  hy  the  stat- 
utes was  the  adoption  of  a  previous  assessment;  and  if  any  other 
than  such  an  assessment  had  been  made,  the  valuation  would, 
not  have  baen  ascertained,  as  directed  by  law." 

In  the  case  of  The  People  v.  S.  V.  Savings  Union,  31  Cal.,, 
138,  it  was  held:  '*A  valuation  is  the  very  foun(iation  of  proceed- 
ings for  apportioning  and  collecting  a  tax  upon  property.  It  is 
essential  to  the  validity  of  a  property  tax.  If  the  asses'^sor  has 
failed  to  make  an  intelligible  valuation,  that  duty  can  not  be 
performed  or  the  defects  remedied  by  the  auditor;  nor  can  the 
legislature  make  the  valuation. 

Where  an  assessment  has  been,  in  fact,  made  by   tlie  assessor, 
which  assessment,  by  reason  of  some  irregularity  in  his  proceedr- 
ings,  is   merely   defective,    but   not   void,  such    defects   mav    be 
cared  by  legislation.     In  such  case   the.  curative   statute   relates. 
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back  to  the  assessment,  and  makes  it  sufficient  for  the  purpose 
of  collection  by  virtue  of  said  assessment.  The  power  of  the  leg- 
islature to  pass  a  valid  curative  act  consists  in  the  fact  that 
there  was  an  assessment  having  elements  of  vitality,  to  which 
more  strength  may  be  given  for  the  purpose  of  makini^  it  en- 
forcible.  The  assessment  must  have  some  vitality  in  order  to 
give  the  legislature  jurisdiction  of  it.  If  it  has  no  vitality,  but 
is  void,  the  legislature  has  no  jurisdiction  of  it.  In  the  nature  of 
things  there  can  be  no  jurisdiction  over  a  thing  that  does  not 
exist,  and  an  act  that  is  void  has  no  legal  existence  whatever. 
The  assessment  being  void,  the  legislature  had  no  jurisdiction 
over  it.  It  could  not  cure  the  act  of  assessment,  because  there 
was  nothing  to  be  cured.  AH  it  could  do  was  to  provide  for  a 
reassessment  and  its  collection.  The  act,  in  so  far  as  it  attempted 
to  assess  the  appellants'  property,  is  without  constitutional 
authority,  and  is,  therefore,  void. 

Miller,  Ac.  v.  City  of  Louisville— The  appellant  sought  in  this 
action  to  recover  back  laxes  for  the  year  1880.  The  principles 
announced  in  the  case  of  Slaughter,  &c.  v.  Tlie  Appellee,  supra. 
*PPly  ^^  this  case. 

Goda  V.  City  of  Louisville—The  appellee  sought  in  this  action 
to  recover  of  the  appellant  taxes  for  the  ye:irs  1882,  188tS  and  1884. 
The  principles  announced  in  tlio  case  of  Slaughter,  &c.  v.  The 
Appellee,  supar,  in  reference  to  the  taxes  for  those  years,  apply 
to  this  case . 

Tlie  judgment  of  the  lower  court  in  each  of  the  above  named 
cases  Is  reversed,  wlHi  directions  to  dismiss  them. 


MILLER  V.  CARLISLE. 
(Filed  May  15,  1890.) 

CoDstruotloD  of  will— 'Helra"— C.  died,  leaving  six  children  fiurvlviog 
him.  and  by  his  last  will  and  test-ament  he  devised  separately  to  eaoh  of 
them  certain  lots  of  land,  and  his  or  her  heirs  further  declaring  that  "none 
of  the  above  lands  described  are  to  b»>  sold  during  the  life  time  of  the  devi- 
sees either  l)y  the  devisees  or  any  other  authority  whatever,  for  the  debts  of 
any  husband  or  wi^e  that  any  of  the  legal ees  now  hove  or  may  hereafter 
have,  bnt  to  remain,  as  above  stated,  and  If  any  one  of  said  heirs  of  mine 
should  die  leaving  no  child  or  children,  then  the  one  so  dying,  their  shares 
or  shares  to  lie  equally  divided  amongst,  the  survivors." 

To  the  sixth  child,  a  dnughWr.  he  then  devised  certain  described  property 
to  he  "under  the  same  restrictions  as  for  tl»e  other  heirs." 

This  daughter,  at  the  date  of  the  will,  had  living  a  daughter  who  married 
and  died  Iwfore  her  n^other.  leavina  a  son  suivivlng.  being  a  great-grand- 
child of  the  testator,  he  survived  his  grandmother,  who  devised  to  him  the 
estate  received  from  her  father.  In  an  action  by  the  two  sons  of  the  original 
devisor  cUimIng  this  properly  as  suivivors  of  their  sister.  Held— That  the 
grandson  of  the  testator  is  entitled  to  the  hhare  devised  to  his  grandmother 
under  a  fair  and  reasonable  construction  of  the  will.  The.  words  **chlld  or 
ohlldreu, •'  used  In  the  clftu^•e  providing  for  survivorship,  were  evidently 
used  as  synonymous  with  'heirs,"  and  the  testator  clearly  Intended  that  If 
his  cnildren  died  without  .some  one  to  take  from  them  by  descent,  they 
should  have  no  power  to  pass  their  estate  from  their  surviving  brothers  and 
sisters. 

Winslow  &  Winslow  a.ul  W.  P.  I).  Bush  lor  appellant. 

J.  A.  Donaldson  for  appellee. 
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Appeal  from  Carroll  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

The  will  of  Samuel  Carlisle  is  before  us  for  construction. 

He  died  leaving  six  children  surviving  him,  and  made,  after 
providing  for  his  wife,  the  following  disposition  of  his  property: 
"•*!  give  to  my  son,  James  A.  Carlisle,  and  his  heirs,  lot  No.  1,'* 
<lescribin^*  it. 

•*I  give  to  my  daughter,  Anna  H.  Carlisle,  and  her  heirs,  lot 
No.  2,"  describing  it. 

•'I  give  to  my  daughter,  Mary  A.  Carlisle,  and  her  heirs,  lot 
No.  3,  ''  describing  it. 

•*I  give  to  my  son,  Samuel,  and  his  heirs,  lots  4  and  5/'  de- 
scribing them. 

**I  give  to  my  daughter,  Sophia,  and  her  heiis,  lot  No.  6,"  de- 
scribing it. 

'*And  I  do  hereby  declare  that  none  of  the  above  lands  de- 
-scribed  are  to  be  sold  during  the  life  time  of  the  devisees,  either 
by  the  devisees  or  any  other  authority  whatever,  for  the  debts  of 
«ny  husband  or  wife  that  any  of  the  legatees  now  have  or  may 
hereafter  have,  but  to  remain  as  above  stated;  and  if  any  one  of 
«aid  heirs  of  mine  should  die,  leaving  no  child  or  children,  then 
the  one  so  dying,  their  share  or  shares  to  be  equally  divided 
amongst  the  survivors." 

The  testator  then  proceeds  to  make  a  devise  to  his  daughter, 
Mrs.  Flynt,  as  follows; 

**And  to  my  daughter,  Malvina  F.  Flynt,  I  give  all  my  houses 
And  lots  in  Carrollton,  which  I  purchased  of  one  John  Lageman, 
namely,  two  houses  and  eight  half-acre  lots,  to  be  under  the 
same  restrictions  as  provided  for  the  other  heirs." 

The  daughter,  Malvina  Flynt,  at  the  date  of  the  will,  was 
married,  and  had  living  a  daughter.  The  daughter  married,  and 
•died  before  her  mother,  leaving  a  child  surviving  her,  named 
Dudley  E.  Miller. 

The  mother,  Malvina  Flynt, then  died,  leaving  a  will,  by  which 
■she  gave  this  property,  that  her  father  devised  to  her,  to  her 
grandson,  Dudley  E.  Miller." 

The  two  sons  of  the  original  devisor,  Samuel  Carlisle,  claiming 
that  under  the  will  of  their  father,  as  their  sister,  Malvina  Flynt, 
•died  without  leaving  a  child  or  children  surviving  her,  her  por- 
tion of  the  estate  passed  to  her  brothers  and  sisters,  and  this 
action  was  instituted  that  the  rights  of  the  parties  might  be  de- 
termined; and  the  chancellor  below  having  adjudged  that  the 
great  grandson  of  the  original  devisor,  and  the  grandchild  of  his 
daughter,  Malvina,  took  nothing,  under  either  the  will  of  Samuel 
Carlisle,  his  great  grandfather,  or  under  the  will  of  his  grand- 
mother, that  judgment  is  brought  here  for  revif^ion. 

It  is  well  settled  by  numerou^s  authorities,  embracing  several 
-decisions  by  this  court,  that  the  words  child  or  children,  when 
used  as  describing  those  who  are  to  take  under  the  will,  do  not 
-embrace  grandchildren,  and  the  meaning  of  such  words  can  not 
be  extended,  unless  such  was  the  plain  intention  of  the  testator 
gathered  from  the  entire  will;  in  fact  the  statute  of  this  State 
provides  that:  **A  devise  to  children  embraces  grandchildren 
when  there  are  no  children,  and  no  other  construction  will  give 
effect  to  the  devise."  (General  Statutes,  article  2  of  chanter  50.) 
This  statutory  construction  was  not  intended  to  control  the 
Intention  of  the  testat&r  where  it  appeared  that  a  more  extended 
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meaning  was  given  such  words  by  him,  but  wa&  enacted  as  fol- 
lowing the  rule  adopted  or  recognized  by  this  court  in  the  case- 
of  Churchill  v.  Churchill,  2  Metcalfe,  466,  as  well  as  in  many 
other  reported  cases.  Where  there  is  no  necessity  for  enlarging 
the  meaning  of  the  words  child  or  children,  or  where  no  inten- 
tion to  do  so  by  the  testator  appears  on  the  face  of  the  will,  the 
chancellor  is  confined  to  the  ordinary  meaning  of  the  words,  and 
can  not  include  grandchildren.  Nor  will  the  necessity  for  the 
chancellor's  interference,  and  from  the  fact  alone  that  injustice* 
has  been  done  by  the  testator,  or  by  reason  of  the  hardship  of 
the  device,  but  it  must  be  a  neqessity  arising  from  a  state  of 
facts  that  compels  the  chanct^llor  to  extend  the  meaning  of  the 
words  to  include  grandchildren,  so  as  to  make  the  will  operative 
or  effective;  therefore,  a  plain  devise  to  one's  children  will  not 
include  grandchildren,  although  they  may  have  the  same  claims 
upon  the  testator's  bounty. 

The  chancellor  is  left,  however,  to  construe  the  entire  will, 
with  all  its  provisions,  so  as  to  arrive  at  the  testator's  intention. 
In  this  case  the  devise  (o  five  of  the  testator's  children  is  to- 
each  by  name  and  to  their  h^irs,  hut  when  he  comes  to  make  the 
devise  to  his  daughter,  Malvina  Flynt,  the  word  heirs  is  omitted, 
but  with  the  furtlier  proviso  that  she  takes  '* under  the  same  re- 
strictions as  the  other  heirs." 

It  is  argued  by  tlie   appellant   that   the   clause   in   reference  to- 
the  restrictions,  referred  only  to  the  inhibition  of  sale  by  any  of 
the  devisees,  and  had  no   reference   to   the   question  of  survivor- 
ship, in  the  event   that   Mrs.  Flynt   died    without   children.     We 
can  not  concur  in  such  a  conclusion,  and   after  a  careful  consid- 
eration of  the  provisions  of  the  paper,  we  must  adjudge  that  the 
testator  intended  to  place  all  his   children    on    the  same  footing^, 
and  that  tlie  devise  was  to  Malvina   Flynt    and    her  heirs  of   the 
Carrollton  houses  and  lots;  and  if  any   of  his  heirs  died  without 
child  or  children,  tlien    their   share   or  sliares   to  go   to  .the  sur- 
vivors.    The  question  is,  what  meaning  the  testator  attached   to. 
the  words  child  or  children?    In  each  devise  to  his  five  children 
be  used  the  word  heirs— to  my  son  and  his  heirs,  to  my  daughter 
and  her  lieirs,  evidently   meaning   those    who   would  take  by  de- 
scent in  a  direct  line  from  tl)ose,  whether  children  or  grandchil- 
dren, and,  in  determining  tlie  question  of  survivorsliip,  lie  used 
the  words  child  or  diildien,  us  meaning  tlie  same  thing,  and,  it 
seems  to  us,  it  is  a  plain  jierversion  of  the  nienning  and  intention 
of  the  devisor  to  say  that  he  intended    the    eiiildren    only  of  his 
children  to  take,  and  that  if  lliey  all  died  hnt  one,  leaving  grand- 
children, and    no   children    surviving   them,  that  tlie  survivor  of 
the  original  devisees  took  the  entire  estate.     The    word   children 
was  used  as  synonymous  with  heirs,  the  purpose  of  the  testator 
being  tlmt  if  they   died   witliout  some  one  to  take  from  them  by 
descent,* they  sliould    have    no   power   to   pass   their  estate  from 
their  surviving  brothers  and  sisters.     There    is   a   clause   in    the- 
will  that  doubtless    controlled    the  chancellor  in  his  decision  be- 
low.    The  testator  says  **that  upon  consultation  with  legal  coim- 
sel,  having  used  the  word  heir  and  heirs  in  the  will  he  had  writ- 
ten, he  had  erased  those  words  and  inserted  child  and  children, 
but  that  those  *  alterations  were  not  made  to  denote  any  change 
of  purpose  or    intention,  but   simply   to   carry   out   the  previous, 
intentions  in  legal  form  and  phrase.'" 

What  advice  counsel  gave  him  does  not  appear,  but  it  is  appar- 
ent that  the  use  of  the  word  heir  or  heirs  might  be  construed  as. 
gassing  to  each  child  the  absolute  fee  by  which  the  estate  could: 
e  disposed  of  by  the  devisee  contrary  to  the  intent  of  the  testa-- 
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~tor,  and  for  that  reason  the  words  child  or  children  were  substi- 
~tuted;  but  whether  so  or  not,  the  devise  to  his  children  and 
tfaeir  heirs  points  clearly  to  the  intention  of  the  testator,  and 
leaves  no  doubt  of  his  desire  to  have  the  estate  pass  from  the 
-child  to  its  offspring,  including  children  and  grandchildren,  and 
when  the  contingency  happened  that  no  one  could  take  from  the 
ori;?;inal  devisee,  his  or  her  part  then  passed  to  the  survivor.  It 
is,  therefore,  needless  to  discuss  the  nature  of  the  estate  that 
vested  in  Mrs.  Flynt,  whether  a  defeasible  fee  or  a  life  estate,  or 
whether  the  case  is  like  that  of  Wills  v.  Wills,  85  Ky.,  486,  the 
tilte  is  now  in  the  appellant,  Dudley  Miller. 

The  judgment  below  is  therefore  reversed  and  remanded,  with 
directions  to  overrule  the  demurrer  and  for  further  proceedings 
consistent  herewith. 


ALVES,  TRUSTEE,  &c.  v.  HENDERSON  NATIONAL  BANK 

(Filed  October  30,  1888.) 

XJ«ury— Forfeiture  of  Interest— The  appellee  havlrift  instituted  suit  on  notes 
executed  by  B.  to  the  bank  and  discounted  liy  It,  the  trustee  of  B..  by  his 
answer,  allefred  that  the  notes  wen'  executed  for  money  borrowed  by  B.  from 
the  bank,  and  that  at  the  respective  times  the  nioneywas  borrowed  the  ap- 
pellee, by  agreement  with  B.,  put  so  much  of  it  to  his  credit  and  retained 
the  l)alanGe  as  interest  for  the. next  four  months— the  time  each  note  was  to 
run;  that  the  sum  so  retained  out  of  each  loan  amounted  to  more  than  the 
leffal  int-erest  thereon  for  the  four  months  that  each  note  was  to  run.  The 
lower  court  abated  the  face  of  each  note  bj-  the  sum  that  the  appellee  re- 
tained thereon  as  interest,  upon  the  j?ronnd  that  the  snme  was  more  than 
the  lefsal  rate,  and  by  reason  thereof  said  sum  was  forfeited.  But  the  court 
gave  judgment  for  the  iut4»rej.t  on  each  note  at  the  rate  of  fi  per  cent,  per 
annum  from  the  maturity  of  the  not.e  until  judgment  was  rendered.  Held— 
That  under  section  30  of  the  National  Currency  Act  of  Congress  of  the  3d  of 
June,  1864,  taking  usurious  Interest  by  a  national  bank  forfeits  the  entire 
Interest  that  may  accrue  on  said  notes,  including  interest  up  to  the  maturity 
of  the  notes,  and  that  which  may  accrue  thereon  after  maturity,  regardless 
as  to  whether  said  interest  accrues  by  contract  or  by  operation  of  law,  and 
it  is  immaterial  whether  the  agreement  for  illegal  interest  is  contained  in 
the  notes  or  in  a  separate  paper. 

Clay  A  Banks  and  John  Young  Brown  for  appellants. 

Yeaman  &  Lockett  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

To  the  appellee's,  Henderson  National  Bank,  action  against 
Bentllnger  and  others  on  six  promissory  notes,  each  due  and" 
payable  four  months  from  its  date,  and  each  executed  by  said 
Bentlinger  and  others  to  the  appellee,  th^  appellant,  W.  S. 
Alves,  as  ■  trustee  of  said  Bentlinger,  &c.,  filed  nis  answer,  in 
which  it  was  alleged,  in  substance,  that  said  notes  were  executed 
for  borrowed  money;  that  at  the  respective  times  said  money 
was  borrowed,  the  appellee,  by  an  agreement  with  Bentlinger, 
4(C.,  put  so  much  of  it  to  their  credit,  and  retained  the  balance 
as  interest  for  the  next  four  months— the  time  each  note  was  to 
run;  that  the  sum  so  retained  out  of  each  loan  amounted  to  more 
than  the  legal  interest  thereon  for  the  four  months  that  each 
note  was  to  run. 
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The  reply  of  the  appellee  denied  that  it  retained  as  muob  as; 
the  alleged  sums  as  Interest;  but  it  did  not  deny  that  the  re- 
spective  sums  were  retained  out  of  each  loan. 

The  bank,  doubtless,  drawing  a  distinotion  between  discount 
and  interest,  called  these  sums  discount,  and,  therefore,  deniect' 
that  said  sums  were  retained  as  interest;  but  the  fact,  neverthe* 
less,  exists  that  the  sums  were  retained  as  compensation  for  the 
use  of  the  money  that  it  loaned  to  Bentlinger,  &c.,  and  which, 
under  the  law,  constituted  interest.  A  simple  calculation  will 
show  that  each  sum  so  retained  amounted  to  a  greater  rate  of 
interest  than  six  per  cent,  on  the  sum  from  which  it  was  re- 
tained. 

The  answer  also  alleges  that  after  the  maturity  of  said  notes: 
Bentlinger,  Ac,  agreed  to  pay  to  the  bank  eight  pec  cent,  inter- 
est on  each  note  from  its  maturity  until  paid. 

After  the  maturity  of  the  notes  Bentlinger,  &c.,  executed  to 
the  bank  a  tnortgage  on  some  real  estate  to  secure  the  payment 
of  them;  in  said  mortgage  it  was  expressly  agreed  that  eight  per 
cent,  interest  was  to  be  paid  on  each  note  (the  note  itself  bein^c 
silent  as  to  interest)  from  its  maturity  until  paid;  and  the  mort- 
gage secures  the  payment  of  said  sum. 

The  lower  court  abated  the  face  of  each  note  by  the  sum  that 
the  appelle*;  retained  thereon  as  interest,  upon  the  ground  the- 
sum  so  retained  amounted  to  more  than  the  legal  rate  of  interest*, 
and,  by  reason  thereof,  said  sum  was  forfeited.  But  tlie  court 
gave  judgment  for  the  interest  on  each  note,  at  the  rate  of  six 
per  cent,  pei  annum  from  the  maturity  of  the  note  until  judg- 
ment was  rendered  thereon. 

From  the  latter  part  of  the  judgment  Alves  has  appealed  to> 
this  court;  from  tUe  former  part  of  the  judgment  the  bank  has. 
taken  a  cross-appeal. 

The  conclusion  is  irresistible  that  the  sum  retained  by  the  ap- 
pellee out  of  each  note  amounted  to  more  than  six  per  cent,  in- 
terest, which  is  the  legal  rate  of  interst  in  this  State,  both  in 
reference  to  individuals  and  State  banks,  for  tlie  period  from  the- 

ate  of  the  note  until  its  maturity.  It  is  clear  that  the  excess 
over  six  per  cent,  was  usurious;  and   that  the  appellee  knew  it. 

Section  30  of  the  National  Currency  act  of  ("ongress  of  the  8(t 
of  June,  1H64,  after  prescribing  that  the  national  banks  created 
under  said  act  shall  not  charge  a  greater  rate  of  interest  thai> 
that  allowed  bv  the  laws  of  the  State  or  territory  where  the  bank, 
is  located,  declares: 

**And  the  knowingly  taking,  receiving,  reserving  or  charging^ 
a  rate  of  interest  greater  than  aforesaid,  sliall  be  held  and  ad- 
judged to  l>e  a  forfeiture  of  the  entire  interest  which  the  note, bill 
or  other  evidence  of  debt  carries  with  it,  or  which  has  been  agreed! 
to  be  paid  thereon;  and,  in  case  a  greater  rate  of  interest  has  beea 
.paid,  the  person  or  persons  paying  the  same,  or  their  legal  repre- 
sentatives, may  recover  back,  in  an^^  actitm  of  debt,  twice  the- 
amount  of  interest  thus  paid  from  the  association  taking  or  re- 
ceiving the  same;  provided  such  action  is  commenced  within, 
two  years  from  the  time  the  usurious  transaction  occurred.'' 

It  is  held  in  the  cases  of  Tiffany  v.  National  Bank  of  Missouri^ 
18  Wallace,  4()9;  Farmers^  and  Mechanics'  National  Bank  v^ 
Deariug,  1  Otto,  29;  Barnet  v.  National  Bank,  8  Otto,  655;  Dries-- 
bach  V.  National  Bank,  14  Otto,  52,  that,  under  the  act  of  Con- 
gress, supra,  if  a  national  bank  knowingly  takes,  receives,  reserves 
or  charges  a  greater  rate  of  interest  than  allowed  by  the  laws  or 
the  State  or  territory  in  which  the  bank  is  located,  such  conduct 
shall  be  held  and   adjudged  a  forfeiture  of  the  entire  interest 
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which  the  note,  bill  or   other  evidence  of  debt  carries  with  it,  or 
which  has  been  agreed  to  bo  paid  theroou,  etc. 

The  perspicuity  and  directness  of  the  clauses  of  said  sections 
leave  no  room  to  doubt  as  to  their  meaning.  The  courts  that 
have  passed  upon  them  have  had  but  little  else  to  do,  in  order  to 
evolve  their  meaning,  than  to  recall  and  repeat  their  language. 

Having  determined  that  the  sum  retained  as  interest  on  each 
note  for  the  period  of  four  months  amounted  to  more  than  six 
per  cent,  for  that  peri<id,  and,  by  the  laws  of  this  State,  the  con- 
tract was  usurious,  it  follows  that  the  interest  for  said  period,  at 
least,  was  forfeited,  and  that  the  judgment  of  the  lower  court, 
deducting  the  sum  so  retained  from  each  note,  must  be  affirmed 
on  cross-appeal. 

But  the  appellee,  the  bank,  contends  that  as  eaci*  note  was 
silent  as  to  interest  from  and  after  its  maturity,  the  six  per  cent, 
interest  that  the  same  bore  after  maturity  was  by  virtue  of  the 
law.  and  not  by  contract;  therefore,  the  usurious  interest  that 
said  notes  bore  from  their  respective  dates  until  maturity  did 
not,  under  said  act,  forfeit  the  interest  arising  on  the  notes  after 
maturity,  by  virtue  of  the  law,  and  not  by  contract.  The  appel- 
lant, Alves,  contends  for  the  reverse  of  this  proposition. 

A  scrutiny  of  tlie  clauses  of  the  section,  supra,  will  show  that 
the  appellants  contention  is  correct. 

To  knowingly  take,  receive,  reserve  or  charge  a  rate  of  interest 
greater  than  that  allowed  by  the  State  law,  shall  be  held  and 
adjudged  to  be  a  forfeiture  of  the  entire  interest  which  the  note, 
bill  or  other  evidence  of  debt  "carries  with  it,  or  which  has  been 
agreed  to  be  paid  thereon." 

The  expression  ** carries  with  it,"  means  any  interest  that  the 
note,  bill  or  other  evidence  of  debt  may  carry  by  operation  of 
law;  for  the  next  succeeding  clause,  to  wit:  **Or  which  has  been 
agreed  to  be  paid  thereon,"  leaves  no  doubt  as  to  the  meaning  of 
said  expression.  In  many  States  of  the  Union,  as  was  the  case 
in  this  State  one  time,  there  was  at  the  time  of  the  passage  of 
said  act  of  Congress  a  flxed  rate  of  interest  to  be  charged  in  the 
absence  of  contract;  and  by  contract  a  greater  rate  of  interest 
might  he  charged;  it  seems  clear,  therefore,  that  the  expression, 
**carries  with  it,"  refers  to  such  interest  as  the  note,  etc.,  may 
carry,  without  reference  to  any  agreement,  and  that  the  succeed- 
ing clause  refers  to  such  conventional  legal  rate  of  interest  as  tlie 
parties  may  have  agreed  on,  botn  of  which  shall  be  forfeited  if 
any  usurious  interest  has  been  taken,  received,  reserved  or 
charged. 

Also  the  language  clearly  means  that  if  usury  has  been  agreed 
to  be  paid  for  any  part  of  the  time  that  the  note  is  entitJed  to- 
run,  or  that  it  may  by  indulgence  run,  such  agreement  forfeits 
the  entire  interest  that  the  note  or  bill  carries  with  it,  or  if  the 
note  or  bill  bears  a  conventional  rate  of  interest,  such  as  some 
States  allow,  and  in  addition  thereto  usury  has  been  charged  for 
any  part  of  the  time, such  conventional  rate  of  interest  is  thereby 
forfeited.  The  framers  of  the  act  of  Congress,  under  considera- 
tion, doubtless  understood  that  much  of  the  business  of  the  banks 
enacted  by  the  act  would  consist  to  lending  money,  secured  by 
note),  etc.,  made  due  and  payable  not  exceeding  four  months 
from  date,  and,  if  need  be,  renewed  from  time  to  time;  that  the 
usurious  contract  would  relate  to  the  time  such  notes  were  to 
ron,  and,  in  case  of  their  renewal,  so  also  would  the  usurious 
contracts  be  renewed.  Hence  tlie  act  provides,  in  substance, 
that  in  case  usury  is  taken,  received,  reserved  or  charged,  the 
entire  interest  that  the  note  carries,  or  that  may  exist  by  agree- 
ment, shall  be  forfeited. 


T2  MATTINGLT  V.  STONE. 

The  foregoinp:  vlewH  acoord  with  the  case  of  First  National 
^BanJt  V.  Stauflfer,  U.  S.  C.  C,  1  Federal  Reporter.  1879. 

In  that  case  the  bank  had  received  usurious  interest  for  the 
time  that  the  note  was  maturing:;  the  question  was,  did  that  fact 
forfeit  the  interest  accruing  on  (he  note  after  Its  maturity?  Judge 
MoKennon,  delivering  the  opinion  of  the  court,  held,  In  sub- 
stance, that  according  to  tlie  clause,  supra,  declaring  the  taking 
of  usury  a  forfeiture  of  the  entire  interest  that  the  note  carries 
with  it,  the  taking  of  usurious  interest  during  the  maturity  of 
the  note,  forfeited  the  interest  accruing  thereon  after  its  maturity, 
as  well  as  that  accruing  before  its  maturity. 

But  If  we  are  mistaken  in  reference  to  the  forfeiture  of  the 
interest  that  accrued  upon  these  notes,  by  virtue  of  the  law,  after 
their  maturity,  nevertheless,  the  question  is  put  at  rest  by  the 
fact  that  it  is  expressly  stipulated  in  the  mortgage  given  to  the 
appellee  by  Bentlinger,  &c.,  to  secure  these  notes,  that  eight  per 
cent,  interest  was  to  be  paid  thereon  from  the  maturity  of  such 
notes  until  paid.  The  bank  accopteci  this  agreement,  which, 
under  tiie  laws  of  the  State,  leaving  out  of  view  the  act  of  Con- 
gross,  supra,  was  valid  and  upon  a  sufficient  consideration,  ex- 
cept two  per  cent,  thereof,  which  was  usurious  and  invalid. 

Hut  under  the  said  act  of  Congress  it  is  not  necessary,  in  order 
to  effect  a  forfeiture  of  tlie  entire  interest,  tiiat  the  agreement  to 
pay  usury  should  appear  in  the  not(\  or  that  tlie  agreement 
should  be  made  simultaneously  with  the  agreement  to  lend  the 
money;  were  the  law  so  construed  the  effect  would  be  to  enable 
the  bank  to  evade  tin*  law  every  day  by  reducing  the  usurious 
Contract  to  writing  on  a  separate  piece  of  paper,  '*r  by  making  it 
aft(M*  the  contract  to  lt)an  the  money  was  entered  into.  So  the 
agreement  set  forth  in  the  mortgap*  to  pay  usurious  interest, 
l)«»ing,  as  contended  l>y  counsel,  collateral,  and,  having  been 
made  after  the  matnriry  of  the  notes,  does  not  affect  the  ques- 
tion;  for  the  agreement  to  pay  a  legal  rate  of  interest  was  as 
binding  as  tin*  agreement  to  additionally  seeure  the  debt  itself, 
and  the  fact  that  the  agreement  was  collateral  did  change  the 
agreed  interest  into  principal;  it  was  accruing  every  day  as  in- 
terest <)!!  the  prinepil.  and  was,  in  fact  and  in  law,  interest,  al- 
ttiough  expressed  in  tlu' nn.rtgage  and  not  in  the  note,  and  as  the 
agrcMMueni  i;.clud!d  usurious  interest,  it  conies  within  tlie  act  of 
Congress,  wliivh  foif(iis  the  entire  interest. 

Tlie  |iida:ment  of  the  lower  court  is  affirmed  on  the  cross-appeal 
of  the  bank,  and  the  jiidKment  on  the  appeal  of  Alves,  trustee.  Is 
revers<  (1.  and  the  cas*  is  remandetl,  witli  directions  to  disallow 
the  iiitere-^t  on  erch  note  from  its  nutturlty  until  the  ju<lgment 
was  reiiderc  d  llieit on. 


MATTING LY  v.  STONE. 
(Filed  November  23,  1HS9— Not  to  be  reported.) 

1.  ResclRsloDof  contract— WhlHky  brand— Appellee  owned  and  operated  a 
'  distillery  until  1S76,  branding  the  product  "W.  S.  Stone  Old-fashioned 
Hand-niad«)  Fire  Copper  Sour-mash  Whisky,"  which  brand  became  valuable. 
Id  1876  he  sold  the  diRtlllery  to  appellant,  Mnttlngly,  and  one  Lancaster. 
They  used  the  Stonp  brand,  by  consent  of  Stone,  nntll  1880,  with  the  addi- 
tion of  their  names  as  makers.  In  1880  Mattingly,  having  purchased  the 
Interest  of  Ijancast-er,  used  a  different  brand. 

In  November,  18t0.  appellee  ^ave  to  the  Owensboro  Distilling  Co.  the  sole 


MATTINGLY  V.  STONE.  73 

«iid  ezolualTe  right  to  use  bis  name  as  a  brand  on  nil  or  any  whisky  there- 
after manufaotured  by  said  oompany  for  a  period  of  three  years  from  the  Ist 
day  of  Deoember,  188(1 

In  1882  appellee,  hy  written  contract,  in  consideration  of  a  one-elfthth  in> 
terest  in  two  distillerips  received  froni   appellant,  sold  to  appellant  the  ex- 

-olusive  nse  of  his  whisky  brand  from  and  after  *'th« day  of  September, 

1888.**  By  this  contract  it  was  agreed  that  appellant  was  to  take  charge  of 
one  of  the  distilleries  as  manager,  while  appellee  was  to  become  manager  of 
the  other,  each  to  reoeive  ont  of  the  profits  of  the  business  for  his  services 
tlOO  per  month.  In  an  action  by  appellee  to  recover  a  balance  due  him 
under  the  last  cited  clause  of  the  contract,  appellant  asked  a  rescission  of 
the  contract  and  a  recovery  of  amount  paid  to  the  appellee  as  profits  of  the 
venture,  alleging,  as  grounds  for  rescission,  first,  mistake  of  his  legal  rights: 
second,  that  the  right  to  use  the  name  of  appellee  as  a  brand  upon  the 
whisky  that  might  be  made  passed  to  Mattingly  &  Lancaster  by  the  pur- 
chase from  appellee  in  187B,  and  that  thn  contract  of  sale  made  in  1882  was 
without  consideration;  third,  that  appelleo,  prior  to  the  making  of  the  con- 
tract with  appellant  in  1882,  became  a  banlsrupt,  and  that  the  right  to  use 
the  name  of  appellee  as  a  whisky  iirnnd  passed  to  his  assignee;  fourth,  that 
the  Owensboro  Distilling  Co..  under  its  contract  witii  appellee,  had  the  ex- 
clusive use  of  appellee's  nan-e  as  a  lirand  until  December  1,  188H.  Held— 
That  the  evidence  ns  to  the  xj»**  c»f  appell»e's  name  having  been  transferred 
to  Mattingly  &  Lancaster  with  the  (iistil><>ry,  heine  conflicting,  and  the 
chancellor  hnvlog  found  in  favor  of  appellee,  his  finding  will  rot  be  dis- 
turbed.    It  also  appears  that  ihe  time  of   the  l^etrinniDg  of  the  use  of  appel* 

lee's  name  wiis  fixed  on dny  of  Si'pteniiier,  lS8a.  iiy  mutual  mistake,  and 

that  appellant  was  rot  prejudired  ii»erel«y.  The  words  composing  the 
brand,  save  the  name  of  anp^Olee,  «re  those  of  cominon  use,  and  the  lipht  of 
using  his  name  was  a  personal  one  to  the  appellee,  and  did  not  pass  to  his 
asslsnee. 

2-  Trade- mark— There  is  a  distinction  between  a  trademark  and  the  use 
of  a  person's  name  merely.  A  trade  mark  is  a  subject  of  commerce,  and 
passes  to  the  as<«ignee  of  a  liankrupt  owner.  whJli»  ihe  use  of  a  person's  name 
merely  may  lie  valuable  on  account  of  his  honesty  or  skill,  and  the  right  to 
its  use  cnn  not  be  taken  from  him  by  a  judicial  pioceediu^. 

Weir,  Weir  &  Walker  for  appellant. 

Geo.  W.  Jolly,  Ooe.  W.  Williams  &  Son,  W-.  T.  Ellis  and  Wm. 
Tjinclsay  for  appellee. 

Appeal  from  Daviess  Oircnit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

In  1871  the  appellee,  W.  S.  Stone,  became  the  sole  owner  of  a 
distillery,  which  he  operated  until  1876,  branding  the  product 
*'W.  S.  Stone,  Old  Fashined  Hand- made,  Fire  Copper,  Sour-Mash 
Whisky." 

He  then,  together  with  one  Perkins,  who  had  acquired  a  joint 
interest  in  the  distillery,  sold  it  to  the  appellant,  Mattingly,  and 
one  Lancaster.  Perkins  did  not  unite  in  tlie  deed  as  the  title  to 
the  property  iiras  in  the  appellee.  Stone. 

Mattingly  A  Lancaster  operated  it  until  1880,  when  the  latter 
Bold  his  interest  to  the  appellant. 

Thev  used  the  Stone  brand,  with  the  addition  of  their  names, 
as  the  makers. 

After  he  became  the  sole  owner  Mattingly  used  this  brand: 
•*OId  W.  S.  Stone  Distillery,  M.  P.  M.,  Distiller,  Hand-made 
«our  mash  Whisky.'' 

The  brand   became  valuable,  and   on  November  8,  188iJ,  Stone, 
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Id  consideration  of  a  certain  quantity  of  stock  in  the  Owensbora 
Distilling;  Company,  and  a  certain  royalty  to  be  paid  to  him  upon 
each  barrel  of  whisky,  entered  into  a  written  contract  with  the- 
company  by  which  he  gave  to  it  *'the  sole  and  exclusive  right  to 
nse  my  nanfic  as  a  brand  on  all  or  any  whisky  thereafter  manu-^ 
factured  hv  said  company  for  a  period  of  three  years  from  the  1st 
day  of  December,  1880/' 

March  10,  1882,  the  appellant,  Mattingly.  and  Stone  entered 
Into  a  written  contract,  which  recites  that  W.  S.  Stone  has  here- 
tofore sold  the  use  of  his  whisky  brand  to  the  Owensboro  Dis- 
tilling Company  for  a  term,  which  will  expire  on  the  —  day  of 
September,  1883;''  and  by  which  Stone  became  the  owner  of  a 
one-eighth  interest  In  the  **01d  W.  S.  Stone  Distillery,''  and  also 
in  another  distillery  owned  by  Mattingly,  known  as  the* 'Daviess 
County  Club  Distillery,"  and  in  the  profits  of  both  from  the  — 
day  of  September,  1883,  in  proportion  to  his  interest,  Mattingly 
to  have  the  remainder. 

The  recited  consideration  for  this  transfer  was  "the  use  in  the 
said  two  distilleries  of  the  exclusive  right  to  use  the  whisky 
brand  of  said  W.  S.  Stone  from  and  after  the  —  day  of  Septem- 
ber, 1883;"  and  the  contract  further  provides  that  **the  said  Wil- 
liam S.  Stone  hereby  sells  «nd  conveys  to  said  Miles  P.  Mat- 
tingly, for  the  exclusive  use  of  himself  and  his  successors  in  sai\t 
Daviess  County  Club  Distillery,  and  said  Ola  W.  S.  Stone  Distil- 
lery, his  whisky  brand,  and  agrees  that  the  same  shall  not,  after 
said  date  of  September,  1883,  be  used  by  any  other  person  or  cor- 
poration, if  within  his  power  to  prevent  it." 

By  their  agreement  the  appellant,  Mattingly,  was  to  have  the 
general  control,  financially,  and  in  all  other  respects,  of  the  bus^ 
Iness,  so  long  as  he  remained  the  principal  owner  of  the  prop-^ 
erty,  and  it  was  further  provided  that  ''from  and  after  the  1st 
day  of  September,  1883,  W.  S.  Stone  Is  to  take  charge  of  one  of 
said  distilleries  as  Its  manager,  and  that  Miles  P.  Mattingly 
shall,  from  said  date,  have  charge  of  the  other  distillery  as  ita 
manager,  and  that  out  of  the  proceeds  of  said  business  each, 
party  shall  be  en  tilted  to  $1(X)  per  month  for  his  services  in  said 
business." 

This  action  was  brought  in  ordinary  by  the  appellee,  Stone, 
claiming  a  balance  as  due  him  for  services,  under  the  clause  of 
the  contract  last  cited.     The  petition  sought  this  relief  only. 

An  amended  petition  was  tendered  during  the  progress  of  the 
case  asking  a  settlement  of  the  entire  business;  but  the  court  re- 
fused to  permit  it  to  he  filed. 

The  appellant,  Mattingly,  by  pioper  pleading,  sought  a  rescis- 
sion of  the  contract  of  March  10,  1882,  and  the  recovery  of  the 
amount  he  claimed  to  have  paid  the  appellee  as  profits  of  the 
venture. 

Upon  the  coming  in  of  the  answer  the  action  was  transferred^ 
to  equity,  and  upon  final  hearing,  the  relief  sought  by  each  party 
was  refused. 

The  rescission  of  the  contract  was  asked  by  the  appellant,  first, 
upon  the  ground  that  he  had  entered  into  it  under  a  mistake  oft 
his  legal  rights;  that  the  right  to  use  the  name  of  the  appellee, 
as  a  brand  upon  the  whisky  that  might  be  made,  passed  to  Mat- 
tingly &  Lancaster  by  the  purchase  from  him  in  1876;  that  he, 
therefore,  did  not  have  it  to  sell  on  March  10,  1882,  and  there  was- 
no  consideration  for  the  contract  then  made. 

The  deed  to  the  property  made  in  1876  makes  no  mention  of  the 
whisky  brand. 

The  appellant  and  Lancaster  state,  substantially,  that  it  was. 
a  part  of  the  contract  of  sale  that  they  thereby  became  the  own^ 


MATTINGLY  V.  STONE.  75 

era  of  the  right  to  use  it.  This  is  substantially  oontradicted  by 
the  appellee  and  Perkins.  They  are  strongly  fortified  in  their 
statement  by  the  fact  that  subsequent  to  the  sale  Lancaster  tried 
to  buy  the  right  to  use  Stone's  name  as  a  brand  upon  their > 
whisky,  and  that  subsequently  Mattingly  did  purchase  it  by  the. 
contract  of  March  10,  1882. 

Moreover,  it  had  acquired  a  considerable  value,  and  appellee 
appears  to  have  been  offered  for  it  more  than  the  entire  price 
paid  by  Mattingly  &  Lancaster  for  the  distillery. 

In  any  event  the  testimony  as  to  whether  it  was  included  in 
their  purchase  is  conflicting,  and  the  chancellor,  upon  this  ques-. 
tlon  of  fact,  found  in  favor  of  the  appellee.  Stone,  and  his  con- 
clusion will  not,  in  view  of  the  state  of  the  testimony,  be  dis- 
turbed. 

It  is  next  contended  that  by  the  contract  of  March  10,  1882, 
Mattingly  was  to  have  the  right  to  the  exclusive  use  of  Stone'S: 
name  as  a  part  of  the  whisky  brand  from  and  after  the  —  day  of 
September,  1883,  when,  in  point  of  fact,  Stone  had  already  parted', 
with  it  to  the  Owensboro  Distilling  Company  until  December  1» 
1883. 

It  is  shown  that  when  the  contract  of  March  10,  1882,  was  pre- 
paied,  the  one  with  the  Owensboro  Distilling  Company  was  not 
at  hand  to  inform  the  draftsman  of  its  terms,  or  to  refresh  the. 
recollection  of  the  appellee. 

It  is  quite  evident  that  it  was  not  then  known  to  any  of  the 
parties  then  present  when  it  did  expire,  save  that  it  was  at  some- 
time during  1883.  The  contract  between  the  appellant  and  appel- 
lee shows  that  the  day  of  the  month  when  the  expiration  would* 
occur  was  not  deeme(l  material,  as  it  was  omitted. 

It  Is  evident  from  the  entire  testimony  that  while  the  contract 
fixed  the  time  as  being  in  September,  that  yet  this  was  done 
through  an  honest  mistake,  without  any  fraudulent  intention 
upon  Stone's  part,  and  that  tlie  parties  to  the  contract  had  in 
view  the  understanding  that  it  ended  some  time  during  the  year 
1883.  Its  expiration  at  some  time  during  that  year  was  all  that 
the  contracting  parties  had  in  contemplation  in  making  their 
contract  as  material  to  it. 

Moreover,  it  is  shown  beyond  question  that  the  Owensboro  Dis- 
tilling Company  made  no  whisky  in  1883,  and  the  appellant  says 
that  he  used  the  Stone  brand  all  the  time. 

The  mistaken  reci-tation  in  the  contract  hewteen  the  appellant 
and  the  appellee  as  to  when   the   right  of  the  Owensboro  Distill- 
ing Company  to  use  Stone's  name  expired  is  not,  for  the  reasons, 
recited,  ground  for  its  rescission. 

In  our  opinion  the  contract  with  the  Owensboro  Distilling 
Company  gave  to  it  the  right  to  use  Stone's  name  as  a  brand 
upon  its  whisky,  even  after  the  expiration  of  the  three  years 
named  in  its  contract,  provided  it  was  made  during  that  period; 
and  a  fair  and  reasonable  interpretation  of  the  contract  of  March, 
10,  1882,  between  the  appellant  and  appellee  recognizes  such 
right,  and  tlrere  is,  in  our  opinion,  no  conflict  between  the  two. 
contracts  In  this  respect. 

Between  the  time  of  the  sale  of  the  distillery  by  Stone  to  Mat- 
tingly &  Lancaster  and  the  making  of  the  contract  of  March  10, 
1882,  Stone  became  a  bankrupt.  It  is,  therefore,  urged  that  if  the. 
ri^ht  to  use  his  name  as  a  part  of  the  whisky  brand  did  not  pass 
with  the  sale  of  the  distillery,  that  then  it  passed  to  his  assignee 
in  bankruptcy,  and  there  was,  therefore,  no  consideration  for  the 
contract  of  March  10,  1882. 

It  will  be  noticed    that   the    words   composing  the  brand,  save. 
the  name  of   the  appellee,  are   those   of  common    use;  and    the, 
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right  of  nsinf^  his  name  merely  was  a  personal  one  to  the  appel- 
lee, and  did  not,  therefore,  pass  to  his  assignee  any  moie  tnan 
/would  the  skill  acquired  by  a  merchant  from  experience  in  his 
business.  (Helmbold  v.  Helmbold  Manufacturing  Company,  17 
Am.  Law  Reg.  (U.  S.),  169.) 

Nearly  three  years  elapsed  before  the  appellant  sought  a  rescis- 
sion of  the  contract,  and  the  grounds  upon  which  he  now  does  so 
are  innufflcient  to  authorize  such  relief. 

Whether  the  appellee  was  entitled  to  any  relief,  or  whether  the 
court  below  erred  in  passing  upon  any  question  looking  to  it,  can 
not  be  considered  by  us,  as  there  is  no  cross-appeal. 

The  opinion  of  the  lower  court  in  discussing  the  case  takes  a 
wide  range. 

We  must  not  be  understood  by  this  decision  as  affirming  or  dis- 
affirming what  is  said  by  the  lower  court  as  to  what  would  be 
proper  in  anotlier  suit. 

The  only  question  presented  by  this  appeal  is  the  right  of  the 
appellant  to  a  decision  of  the  contract,  and  it  alone  is,  therefore, 
determined. 

The  judgment  upon  his  appeal  is  affirmed. 

(Response  to  petition  for  rehearing— Filed  June  21,  1890.) 

Counsel  insist,  in  an  elaborate  petition  for  rehearing,  that  if 
I  he  light  to  tlie  use  of  Stone's  nniie  in  branding  whisky  did  not 
p.isH  witlj  tlie  SSI  In  of  the  distillery  to  Mattinglj'  &  Lancaster, 
then,  by  ceasing  for  a  time  to  use  his  name  in  branding  whisky, 
}Stom»  lost  the  riglit  to  so  us»*  it;  and  furtlier,  if  this  be  not  true, 
but  Stone  still  had  such  right,  then  it  })assod  to  his  assignee  in 
bankruptcy.  We  can  not  assent  to  either  proposition.  There  is 
tc»srimony  tending  to  show  that  when  the  sale  was  made,  Stone 
consented  that  the  purchasers  migiit  use  his  name  in  branding 
the  whihky  tliey  might  manufacture  for  the  next  two  or  three 
years  as  he  did  not,  during  that  time,  tx;i«'ct  to  follow  the  bus- 
iness in  that  lo<;aIity. 

It  was  at  most  a  temporary  susi)ension  of  use  by  iiim,  and  it 
was.more<)ver,  personal  to  him.  being  tl)e  use  of  his  name  merely. 

A  tratlemark  proper  is. of  value  and  a  subject  of  commerce. 
It,  therefor'*,  passes  to  the  assignee  of  a  bankrupt  owner;  but  a 
distinction  is  to  b(»  taken,  it  seems  to  us,  between  such  a  case 
^md  the  use  of  a  pc^rson's  name  merely,  whi<;jli  may  be  valuable 
«n  account  of  his  honesty  or  skill.  He  may.  by  voluntary  sale  or 
transfer,  assign  the  right  to  use  his  knowledge  or  name',  but  we 
are  at  a  loss  to  know  iiow  his  right  to  use  them  can  be  taken 
from  him  by  a  judicial  proceeding.  They  remain  to  the  bankrupt 
Hs  his  capital  for  a  new  beginning. 

Wlien  the  distillery  was  sold  to  Mattinlgy  &  Lancaster,  Stone, 
HS  the  lower  court  found,  did  not  sell  with  it  the  right  to  use  his 
name  in  the  future  conduct  of  his  business.  Such  a  use  would 
really  have  i)een  an  imposition  upon  the  public.  Wlien,  however, 
lie  transferred  the  right  to  do  so  to  the  Owensboro  Distilling 
Company  for  a  limited  time,  he  became  a  stockliolder  and  an 
owner  in  the  c<mipany,  and  when  he  subsequently  did  so,  as  to 
the  two  Mattingly  distilleries,  lie,  by  the  contract,  became  an 
interested  party  in  them. 

We  are  asked  to  construe  tiie  contract  between  the  parties.  As 
this  record  stands,  however,  we  can  only  consider  the  appellant's 
tsiaim  to  a  rescission  of  it. 

Petition  overruled. 
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CITY  OF  HENDERSON  v.  MoCULLAGH. 

(Filed  January  18,  1890.) 

Taxation— Exemption— Priva to  Bobool  propertj—General  Statutes  of  Ken- 
tncky  (Ed.  1883),  cnapter  99,  article  1,  Beotlon  S.  exempting  from  taxation 
"the  real  estate  and  Inyestments  devoted  to  public  fiobools,  seminaries,  unl- 
Tersities.  oolleffes,'*  etc.,  was  not  intended  to  embrace  8ohool  property  in  use 
for  private  gain  merely,  and  entirely  devoid  of  a  public  or  obari table  char- 
acter. 

John  Ij.  Dorsey  for  appellant. 

A.  T.  Dudley  for  appellee. 

Appeal  from  Henderson  Circuit.  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellee,  Mary  L.  McCullagh,  resists  the  collection  of  city 
taxes  by  the  appellant,  the  city  of  Henderson,  assessed  for  the 
years  1884-5  upon  certain  real  estate  and  personal  property,  which 
was  used  during  those  years  by  her,  for  school  purposes.  Such 
use  began  in  1878,  and  was  continued  until  1886.  In  1880  the  insti- 
tution was  incorporated  as  the  * 'Henderson  Female  Seminary'* 
by  an  act  of  the  legislature.  The  appellee  was,  however,  name«l 
therein  as  the  owner  of  the  property,  and  given  the  absolute  con- 
trol of  the  school.  The  charter  shows  that  it  was  a  private  edu- 
cational institution.  The  appellee  was  the  sole  owner  and  in 
control  c»f  it.  She  could  select  lier  patrons,  and  she  alone  re- 
ceived the  benefits.  The  taxpayers  had  no  voice  in  the  control 
of  the  school.  All  or  any  of  them  could  be  excluded  from  its  ben- 
efits, at  her  option.  All  this  is  clealry  shown  by  her  own  testi- 
mony. It  remained,  therefore,  after  the  incorporation,  as  it  was 
before,  essentially  a  select  or  private  school.  By  the  charter  of 
the  city  of  Henderson,  passed  in  1867,  it  wa^  authorized  to  **levy 
a  tax  of  not  exceeding  $1  on  each  $100  worth  of  property,  upon  ali 
property  within  the  city  made  taxable  by  law  for  State  pur- 
poses." So  much  of  the  taxes  enjoined  as  were  for  city  purposes 
generally  were  levied  under  this  provision  of  its  charter.  So 
much  as  were  for  the  purpose  of  paying  tlie  interest  on  its  in- 
debtedness were  assessed  under  an  act  of  the  legislature  of  1878, 
directing  the  annual  levy  of  a  tax  **upon  ail  the  real  estate  and 
personal  property  in  said  city  subject  to  taxation  under  the  rev- 
enue laws  of  this  St»>te.''  The  school-tax  portion,  and  which 
makes  up  the  balance  of  the  tax  enjoined,  was  levied  under  the 
law  providing  for  a  system  of  public  schools  in  tho  city  of  Hen- 
derson, enacted  in  1869,  and  which  authorizes  an  annual  levy  **of 
not  exceeding  30  cents  on  each  $100  worth  of  the  same  property 
that  is  now  taxed  by  the  State  for  common  school  purposes*  sit- 
uated in  said  city.''  The  appellee  contends  that  her  property 
was  exempted  from  State  taxation  under  the  law  in  force  in 
1884-85,  and  that  it  was,  therefore,  by  reason  of  the  several  stat- 
utory provisions  above  cited,  exempt  from  the  tax  now  in  ques- 
tion' This  is  denied  by  the  appellant,  who  also  insists  that  even 
if  the  appellee  be  correct  in  this  contention,  yet  her  property  is 
certainly  liable  for  the  general  city  and  school  tax,  because  they 
were  levied  by  virtue  of  laws  enacted  prior  to  the  adoption  of 
the  General  Statutes  in  1873,  and  when  the  act  of  May  27,  1866, 
was  in  force,  which  forbade  the  exemption  from  taxation  of  '*any 
lot  or  parcel  of  ground  in  any  city  or  town,  other  than  church, 
property,  on  which   any  private  school  is  taught;"  and  the  city 
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school  tax  law  says  that  the  levy  is  to  be  upon  the  property 
**now  taxed  by  the  State  for  common  school  purposes,  situated 
in  said  city.''  It  is  unnecessary  to  determine,  however,  whether 
the  appellant  is  right  in  thf9  last  position.  We  will  accept  the 
view  most  favorable  to  the  appellee,  to  wit,  that  the  entire  tax 
•inquestion  is  to  be  tested  by  the  law  in  force  in  1884-86,  relating 
to  exemption  from  State  taxation.  It  provides:  •*The  property 
'mentioned  in  this  section  shall  be  exempt  from  all  taxation, 
vix:  •  *  *  The  real  estate  and  investments  devoted  to  public 
schools,  seminaries,  universities,  colleges,  courts-houses,  clerk's 
offlces,  jails,  public  grave-yards,  lunatic,  orphan,  and  deaf  and 
dumb  asylums,  hospitals,  infirmaries,  widows  and  orphans' 
asylums,''  etc.  (General  Statutes  (Ed.  1883),  chapter  92,  article 
'1,  section  3.) 

Let  us  see  if  we  can  arrive  at  the  legislative  meaning  of  this 
-provision.  Its  extent  and  scope  is  the  question.  It  may  now  be 
regarded  as  an  accepted  rule  that  there  can  be  no  lawful  tax  un- 
less it  be  laid  for  a  public  purpose;  tliat  it  can  only  be  used  in 
aid  of  an  object  within  the  governmental  purpose,  and  not  to 
promote  enterprises  strictly  private,  and  conducing  essentially 
to  private  gain,  even  though    they   may   collaterally   benefit  the 

gublic.  A  mere  private  purpose  can  not  be  thus  aided.  It  may 
e  difficult,  and  often  is,  to  determine  what  falls  within  the  one 
class  or  the  other.  Courts  differ  in  this  respect,  but  not  as  to 
thi3  governing  rule.  It  is  also  generally  conceded  that  the  taxing 
power  should  be  held  to  be  broad  enough  to  provide  liberally  for 
hII  governmental  purposes,  such  as  providing  roads,  that  the 
public  may  travel;  public  schools,  that  the  people  may  become 
informed  as  to  their  governmental  duties;  for  the  police  of  the 
State  and  its  courts,  that  crime  may  be  punished  and  individual 
right  protected;  and  for  all  other  purposes  which  are  fairly  gov- 
ernmental, but  no  further.  Let  us  also  keep  in  mind  that  the 
exemption  of  property  from  taxation  is  but  the  imposition  of  in- 
creased taxation  uiwn  non-exempt  property  and  that  taxing  is 
"the  rule  and  exemption  the  exception.  The  State  must  live.  To 
do  so,  it  must  have  its  taxes.  The  legislature  can  not  exempt 
property  from  taxation,  save  in  consideration  of  public  service, 
unless  ft  be  of  a  benevolent  or  charitable  character.  If  the  object 
directlv  promotes  individual  interest,  and  be  essentially  a  pri- 
vate eiiterpTise,  then  the  exemption  of  its  proioerty  from  taxation 
by  the  legislature  would  be  a  constitutional  violation,  and,  as 
such  it  would  be  the  duty  of  tl)e  courts  to  declare  It  invalid. 
(Lancaster  v.  Clayton,  86  Ky.,  373,  5  S.  W.  Rep.,  864.)  Unques- 
tionably the  taxpayers  of  the  city  of  Henderson  •could  not  have 
been  taxed  for  the  support  of  the  appellee's  school.  It  consti- 
tuted no  part  of  our  system  of  common  education.  It  was  not 
open  and  free  to  the  youth  of  the  city  of  Henderson,  who  were  of 
proper  age  and  ouali'flcation,  to  attend  it.  It  should  not  be  pre- 
sumed that  tiie  legislature,  in  enacting  the  provision  above  cited 
from  the  (General  Statutes,  have  violated  the  fundamental  law. 
Such  a  construction  should  not  he  given  to  it,  if  it  be  susceptible 
of  anv  otlier.  It  can  hardly  be  sup;)osed  that  it  intended  to,  in 
effect,  take  the  property  of  one  individual  and  give  it  to  another 
by  exempting  tlie  property  of  4)ne  and  addlngan  increased  bur- 
den to  that  of  the  other;  nor  is  this  the  necessary  or  reasonable 
construction  to  be  given  to  the  statute. 

It  is  ur«ed  that,  in    using   the   term  "seminaries,^'  it   must  be 

held  to  mean  thjse  which  are  private  as  well  as  public;  because 

the  wor  I  "public"  is  used  in  connection  with  the  word  ''schools," 

-and   subsequently   with   the   word '* grave-yards,"  showing   that 


FITOH,  &0.  V.  POPLAR  FLAT,  &C.,  T.  P.  00.  79 

vbere  a  public  ihstitution  was  intended  it  was  expressly  so  de- 
nominated. A  '* seminary"  is,  however,  defined  by  standard 
lexicographers  to  be  an  "institution  of  education;  a  school,  acad- 
"emy,  college  or  university,  in  which  young  persons  are  instructed 
in  the  several  branches  of  learning  which  may  qualitfy  them  for 
their  future  employments;"  and  it  can  hardly  be  supposed  that 
the  legislature,  after  limiting  the  exemption  of  school  property 
to ''public  schools,"  intended,  by  the  very  next  word,  to  extend 
it  to  schools,  both  public  and  private.  Such  a  construction  would 
be  absurd,  and  the  spirit  of  the  statute  must  govern,  even  con- 
ceding that  the  letter  of  it  is  otherwise.  Not  only  so,  but  if  such 
■construciton  were  adopted  it  would  be  saying  that  the  legislature, 
instead  of  looking,  as  was  undoubtedly  the  case,  to  the  education 
of  all  our  children,  and  to  a  system  of  common  education,  were 
favoring  the  private  enterprises  of  the  few  at  the  expense  of  the 
many.  We  are  unwiillng  to  adopt  such  a  view  of  the  statute, 
and,  to  our  minds,  it  is  not  only  not  requiied,  but  is  not  the  fair 
and  reasonable  one.  The  case  of  Institution  v.  Commonwealth, 
14  B.  Mon.,  214,  arose  under  a  different  statute.  Moreover,  It 
related  to  an  institution  of  a  benevolent  or  charitable  character, 
and  the  property  belonged  to  the  corporation.  In  our  opinion 
the  statute  upon  whicli  the  appellee  relies  for  the  exemption  of 
her  property  from  taxation  was  not  intended  to  embrace  school 
property  in  use  for  private  gain  merely,  and^entirely  devoid  of  a 
public  or  charitable  character. 

The  Judgment  is  reversed,  with   directions   to  sustain   the  de- 
murrer to  the  petition  and  dismiss  the  action. 


FITCH,  &c.  V.  THE  POPLAR  FLAT,  INDIAN  RUN  AND 
SALT  LICK  T.  P.  <;0. 

(Filed  May  17,  1890— Not  to  be  reported.) 

Question  of  fact—A  turnpike  coinpany  was.  under  its  charter  and  amend- 
ment thereto,  authorized  to  organize,  when  as  much  as  $200  to  any  one  mile 
was  subscribed.  In  an  action  against  a  subscriber  to  recover  the  amount  of 
his  subscription,  be  relied  upon  the  irreffularity  of  orjicanization  as  a  defense, 
the  company  having  organized  when  9250  was  subscribed,  without  specify- 
ing the  mile  of  road  to  which  it  should  be  applied.  Held— That  as  the  lower 
court  decided  the  fact  that  no  grounds  of  defense  existed,  the  judgment  will 
Dot  be  disturbed. 

Cochran  &  Son  for  api^ellants. 

Geo.  T.  Halbert  for  appellee. 

Appeal  from  Lewis  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  case  presents  only  a  question  of  fact,  and  we  see  no  rea- 
son for  disturbing  the  judgment  below.  By  the  terms  of  the 
original  charter  of  the  turnpilce  company  the  organization  of  the 
company  was  authorized  when  as  much  as  $1, 800  of  stock  had 
been  subscribed.  By  an  amendment  the  parties  interested  were 
peimitted  to  organi>;e  when  as  much  as  $200  to  any  one  mile  was 
subscribed.  Tiie  county  aided  in  the  construction  of  the  roads 
by  paying  $1,000  to  the  mile,  and  the  length  of  this  turnpike  was 
leas  than  three  miles.     When  $250  had  been  subscribed  (certainly 
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1200)  the  parties  organized  by  electing  its  president  and  direotor»v 
and  then  prooeedpd  to  carry  out  the  purpose  of  the  corporation. 
They  are  met  with  the  objection  by  the  taxpayer  that  the  $200' 
had  not  been  subscribed  to  the  construction  of  any  one  mile, 
and,  therefore,  the  organization  is  void,  because  the  mile  on 
which  the  money  was  to  have  been  expended  should  have  been 
designated  by  the  subscription.  There  is  nothing  in  such  a  de- 
fense. The  money  had  been  subscribed,  and  the  directors  had 
the  right  to  apply  it  to  any  one  mile  of  the  road.  It  was  a  sub- 
stantial compliance  with  the  charter,  even  if  there  had  been  no 
testimony  on  the  subject.  It  was  understood  by  the  directors 
and  those  subscribing  that  the  money  should  be  expended  on  tho 
second  mile,  and  if  that  had  not  been  the  case  the  defense  Is 
without  merit,  as  the  subscription  authorized  the  organization. 
Judgment  aflflrmed. 


WILSON  V.  JASPER. 

(Filed  May  20,  1890.) 

Pleading— Answer— Mistake  In  deed— In  an  action  by  appellee  to  rpcover 
tbe  value  of  tre^s  cut  by  appellant  and  made  into  staves,  appellant  aduiKted 
in  his  answer  that  the  trees  oiu  were  within  the  boundary  lines  of  appellee's, 
deed,  but  said  boundary  lines  were  known  to  appellee  to  be  located  as  de- 
osrlbed  in  said  deed  by  mistake,  and  said  trees  were  actually  located  upon 
land  belonging  to  appellant,  and  that  neither  appellant  nor  appellH)  knew  of 
the  mistake  In  appellee's  deed  until  after  institution  of  this  suit,  and  prayed 
that  the  mistake  be  corrected.  Held— That  the  answer  presented  a  pi >od 'de- 
fense, and  the  court  should  have  corrected  the  mistake  in  the  deed  to  prevent 
the  perpetration  of  a  fraud  oo  appellant. 

O.  H.  Waddel  for  appellant. 

W.  A.  Morrow  for  appellee. 

Appeal  from  Pulaski  Circuit  Court.. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellee  sued  the  appellant  for  the  value  of  some  trees* 
cut,  as  IS  allo^zed,  on  ap[)ellee's  land,  and  made  into  staves.  The 
appellant  admitted  cutting  the  trees  on  the  particular  piece  of 
land  mentioned,  hut  denied  that  the  appellee  was  the  owner  of 
said  land,  although  the  boundaries  of  his  deed  embraced  said 
land.  He  alleged  that  said  land  belonged  to  him,  and  the  l>ound- 
arles  contained  in  the  appellee's  deed,  in  so  far  as  they  embraced 
said  land,  was  a  mistake,  and  he  asked  that  the  mistake  be  cor- 
rected. The  lower  court  refused  to  correct  the  mistake,  and  gave 
judgment  for  the  appellee.  The  following  facts  are  alleged  in 
the  appellant's  answer,  and  are  not  denied: 

That  Deliah  Wilson  owned  H55  acres  of  land;  that  the  same,  in 
an  action  by  her  administrator  to  settle  her  estate,  was  divided 
into  two  parcels;  that  the  division  was  made  by  the  surveyor  of 
the  county,  who  ran  the  dividing  line  from  point  twenty-one 
south  nineteen  east  seventy  poles  to  a  rock  corner;  that  the  aaid 
line  was  also  plainly  markecl ;  that  in  making  out  his  plat  he,  bv 
mlstfkke,  entered  said  line  as  running  from  point  twenty-one  southi 
twenty-nine  west  eighty  poles  to  a  rock;  that  there  is  no  rock 
corner  or  marked  line  on  this  route;  that)  the  court  adopted  the- 
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dividinjj^  line  as  thus  reported,  and  the  deed  to  the  purchasers  of 
.the  respective  parcefis  recited  the  divison  line,  as  tnus  reported. 
But  the  stMd  parcels  were,  in  fact,  sold  acoordiqg  to  the  dividing 
line  as  actually  run  by  the  surveyor,  to  wit:  Bunning  from  point 
twenty-one  south  nineteen  east  seventy  poles  to  a  rock,  ana  the 

f purchaser  of  each  parcel  purchased  it  acfording  to  this  division 
ine;  that  the  appellee,  wno  was  a  transferee  of  the  purchaser's 
bid  at  the  comiiiissioner's  sale.,  and  to  whom  the  commissioner 
made  a  deed,  knew  that  said  land  was  sold  according  to  the 
division  line  as  actually  mude  by  the  surveyor,  and  he  took  pos- 
session of  said  land  and  held  and  claimed  it  to  said  line  until  a 
short  time  before  he  brought  this  suit;  that  the  appellant  took 
the  possession  of  the  parcel  purchased  for  him,  and  held  and 
claimed  it  to  said  division  line  until  after  this  suit  was  brought; 
that  neither  appellant  or  appellee  knew  that  his  deed  as  to  said 
dividing  line  was  not  in  accordance  with  the  said  line  as  actually 
run;  but  each  believed  that  his  deed  was  in  accordance  there- 
with; that  the  trees  were  cut  on  the  appellant's  side  of  said 
land.  He  asks  the  court  to  correct  the  mistake  in  the  deed  and 
establish  said  line  as  the  true. Hue. 

The  chancellor  deemed  the  foregoing?  facts  insufflcient  to  con- 
stitute a  defense  or  to  correct  the  mistake  In  the  deed.  It  is  con- 
tended that  as  the  appellee  was  not  the  purchaser  at  the  com- 
missioner's sale,  and  as  the  deed  was  made  to  him  in  accordance 
with  the  surveyor's  plat  and  judgment  of  the  court,  and  as  tiie 
mistake  was  antecedent  thereto,  the  appellee  is  not  bound  to 
correct  the -same.  As  the  deed  had  been  made  to  the  appellee  in 
accordance  with  the  reported  plat  and  judgment  of  court,  he,  as 
an  innocent  purchaser,  would  not  be  bound  to  correct  any  mistake 
that  the  surveyor  might  hare  made,  and  which  did  not  appear 
in  the  rncord.  In  such  case  it  would  be  a  fraud  upon  him  as  an 
innocent  purchaser  to  compel  him  to  correet  a  mistake  ihat  he 
knew  not  of,  or  of  which  the  record  did  not  furnish  information. 

Also,  .the  original  purchaser,  under  like  circumstances,  would 
be  protected.  Each  would  havcj  the  rij?ht  to  rply  upon  the  re- 
ported plat  and  the  judgment  of  the  court  adopting  the  same, 
and  the  confirmation  of  the  deed  in  accordance  therewith,  as 
protecting  him  against  the  antecedent  verbal  mistakes,  which 
were  unknown  to  him.  Also,  if  such  mistake  was  known  to  the 
first  purchaser  and  not  to  his  vendee,  the  latter  would  not  be 
bound  to  correct  it;  but  the  first  purchaser,  knowing  the  truth, 
and  knowing  that  the  deed  did  not  represent  the  truth,  would  be 
bound  to  correct  it  so  as  to  make  it  conform  to  the  tiuth.  To 
deny  the  right  to  correct  the  mistake,  under  such  circunjstances, 
would  be  to  practice  a  fraud  upon  the  party  injured  by  it;  so 
also  to  <^orrect  the  mistake  to  the  prejudice  of  an  innocent  vendee 
—nothing  appearing  to  put  him  upon  inquiry — would  be  a  fraud 
upon  him;  therefore,  the  law  does  not  allow  it.  But  if  he,  at 
the  time  lie  made  the  purchase,  was  apprised  of  the  mistake 
theretofore  committed,  he  would  be  as  much  bound  to  correet  it 
as  was  his  vendor.  If  it  were  otherwise,  he  would  be  allowed 
to  practice  a  fraud,  simply  because  he  was  a  second  purchaser. 
If  Uie  vendor,  being  apprised  of  the  existence  of  the  mistake, 
could  convey  to  a  third  person,  who  also  was  apprised  of  the  ex- 
istence of  tlie  mistake,  and  tliereby  enable  the  latter  to  defeat 
the  correction  of  the  mistake,  fraud  would  be  licensed  instead 
of  condemned.  In  such  case  fair  dealing  demands  that  each 
party  be  placed  upon  the  same  footing. 

The  judgment  is  reverseil  and  c^use  remanded,  with  directions 
for  further  proceedings  consistent  with  this  opinion. 

vol.  12  -6 
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JOH^*SON  V,  MILLER. 
(Filed  May  22,  1890— Not  to  be  reported.)  * 

1.  Fatlnre  to  make  title  condition  precedent— B.  sold  to  .T.  twenty  aores  of 
land  for  ti,000.  $44)0  of  which  was  paid  in  cash,  and  two  notes  for  ISOO  each 
were  Kivpn,  which  were  transferred,  one  to  J.  M.  Balcer  and  the  other  to 
Stewart  Baker.  Afterwards  J.  sold  to  M.  the  twenty  acres  purchased  from 
B.,  together  with  an  adjoining  tract  of  thirty  acres,  for  fl.OOO.  M.  atrreeing 
to  take  up  the  two  notes  held  by  the  Bakers  in  part  consideration,  and  io  pay 
fl.OOOon  March  I.  188n.  or  when  possfssiou  should  be  given,  and  the  balance 
in  a  year  from  the  time  of  purchase,  "a  good  and  sufficient  deed"  to  be 
made  to  M.  on  or  before  March  1.  ISMf.  Possession  of  the  land  was  given 
and  M.  paid  off  the  two  notes  held  ty  the  Bakers,  which  were  a^slsned  to 
him.  J.  had  previously  executed  to  ^itewart  Baker  his  note  for  $4:36.88.  the 
balance  ascertained  to  be  due  on  settlement  of  accounts.  M.  paid  off  this 
note  and  toek  an  assiarnment  of  it.  In  an  action  by  M.  for  personal  judg- 
ment on  the  note  for  f4":rt.88.  and  the  enforcemt^nt  of  the  lien  on  the  twenty 
aores  of  land  lo  satisfy  the  two  notA's  for  unoaid  purchase  money,  which  had 
been  assigned  to  him.  alleging  thar.  appellant  whs  unable  to  make  a  title  to 
Ibe  thirty  acres,  as  it  had  be«'n  sold  under  a  decree  enforcing  satisfaction  of 
a  mortgage  ezec^uted  iiy  .1.  Hnld— That  the  lower  court  properly  decided 
that  the  making  of  a  deed  to  >l.  was  n 'condition  precedent  to  the  payment 
of  the  nion**y,  and.  as  M.  was  willing  t<»  ncpept  a  deed  to  the  twenty  acre 
tract,  he  was  pro])erly  charjred  with  irs  vnlue,  according  to  the  price  agreed 
to  b«*  paid  for  the  whole,  and  credited  with  the  amounts  paid  to  cne  Bakers 
4or  J. 

2.  Practice  In  civil  cases— An  amend«>d  answer  refused  by  the  lower  court, 
and  not  made  a  part  of  the  record,  will  not  be  considered  on  appeal. 

S.  W.  Tolin  for  appellant. 

C'oIMns  &  Fenley  &  J.  J.  Lanclrnm.for  appellee. 

Appeal  from  Boone  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Holt. 

Tn  1883,  J.  T.  Black  conveyed  to  Ihe  appellant,  J.  L.  Johnson, 
about  twenty  acres  of  land  for  $1.0(K),  of  which  $4(X)  was  then 
paid,  and  for  the  remaining  1600  .Johnson  executed  his  two  notes 
for  fBiX)  each,  the  one  payable  to  his  vendor,  and  the  other  to  the 
vendor's  wife.  The  deed  retained  a  Hen  for  their  payment.  J. 
M.  Baker  became  the  owner  of  one  of  the  notes,  and  the  other 
WHS  tansf erred  to  Stewart  Bake  r. 

Johnson  also  owned  about  thir^y  acres  of  land  adjoining:  the 
twen'"y  acres,  making  about  fifty  acres  in  all,  and  in  December, 
1885,  he  sold  it  all  by  title  bond  to  the  appellee,  W.  R.  Miller,  for 
It, 900,  tlie  latter  agreeing  to  take  up  the  two  notes  held  by  the 
Rakers  in  part  payment;  also  to  pay  $1,000  on  March  1,  1886.  or 
when  possession  .should  be  given,  and  the  balance  in  a  year  from 
the  time  of  ttie  purchase,  '*a  good  and  suftlcent  deed''  to  be  made 
to  Miller  on  or  before  March  1,  1886.  Possession  of  the  land  was 
given,  and  Miller  paid  olf  the  Black  notes. 

Prior  to  doing  so  tlie  appellant  and  Stewart  Baker  had  a  settle- 
ment, and,  counting  the*  Black  note,  tlje  appellant  fell  in  debt  to 
him  in  thf»  sum  of  $42<5.HS,  for  wliich  he  executed  his  note  to 
Baker,  and  as  it  wa-?  not  secured  by  a  lien,  the  latter  continued 
to  hold  the  Black  note,  it  being  ai^reed  that  when  the  new  note 
should  l>e  paid  both  notes  should  l)e  given  up  to  the  appellant. 

The  api»ellee  paid,  not  merely  the  am  urn t  of  the  Blaek  note 
held  by  Stewart  Baker,  but  that  of  the  new  note,  that   had   thus 
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becm  given  to  ¥lTn  by  the  appellant,  and  Baker  assigned  both 
notes  of  the  appellee. 

No  deed  being  made  or  tendered  to  the  appellee,  and  the  Blaok 
note  held  by  J.  M.  Baker  having  also  been  assigned  to  him,  he 
brought  an  action  against  the  appellant  upon  the  two  $300  notes 
to  enforce  their  payment,  claiming  a  lien  upon  the  twenty  aorjs 
*of  land,  wbioh  Blaok  had  sold  to  the  appellant. 

He  also  brought  an  ordinary  action  against  the  appellant  upon 
the  $426.8d  note,  which,  by  consent,  was  transferred  to  equity. 

The  appellant  also  sued  the  appellee  upon  an  account  before  a 
Justice  of  the  peace.  A  set-off  in  the  form  of  an  account  was 
pleaded,  and  this  action,  after  judgment  b^*^  the  Justice,  was  ap- 
pealed, and  it  by  consent  also  was  transferred  to  equity,  and  all 
three  actions  were  consolidated  and  tried  together. 

The  two  first  above  named  were  defended,  upon  the  ground  that 
the  appellee,  in  paying  off  the  notes  of  the  appellant,  had  merely 
paid  that  much  upon  the  purchase  of  the  land.  The  $1,000  pur- 
chase monev  was  also  asserted  as  a  counter-claim.  The  appellee 
replied  that  prior  to  the  sale  to  him  the  thirty-acre  tract  or  land 
had  been  mortgaged  by  the  appellant  to  three  certain  parties 
jointly  for  $3,000;  that  they  by  suit  in  1886  enforced  their  mort- 

gage,  had  the  land  sold,  purchasing  it  themselves,  and  that  it 
ad  been  conveyed  to  them  by  the  court. 

All  this  is  shown  to  be  true. 

The  judgment  below  set  aside  the  sale  of  the  thirty-acre  tract, 
l)ecause  the  appellant  could  not  make  title.  It  eonflmed  the  pur- 
t!base  of  the  twenty  acres,  as  the  appellee  was  willing  to  take  it; 
"Charged  him  with  the  price  according  to  the  price  lie  had  agreed 
to  pay  for  the  entire  land,  credited  him  by  what  he  had  paid  to 
the  Bakers  for  the  appellant,  adjusted  the  accounts  between 
them,  finding  a  balance  due  the  appellee  of  $36.18,  for  which  it 
rendered  judgment  in  his  favor,  and  Johnson  hag. appealed. 

His  chief  complaint  is,  that  if  the  appellee  had  paid  him  the 
tl,00«)  upon  the  first  of  March,  1886,  he  would  have  released  the 
mortgage  lien,  as  the  mortgeagees  had  agreed  to  accept  it  and 
release  their  lien  upon  the  land  sold  the  appellee,  ana  that  he 
X50uld  then  have  made  him  a  good  title. 

It  is  conceded  that  no  deed  was  ever  tendered  to  the  appellee. 
A  part  of  the  land  being  mortgaged,  he  could  not  make  a  good 
title,  and  this  part  of  it  had,  in  faot,  been  sold,  and  the  title 
passed  away  from  him  by  virtue  of  the  mortgage. 

It  is  urged,  however,  that  the  contract  to  pay  the  purchase 
money,  and  that  to  convey  were  mutual  executory  contracts,  not 
"dependent  upon  each  other,  and  that  a  failure  to  comply  with 
one  by  one  party  is  not  a  defense  to  non-compliance  with  the 
other  by  the  other  party. 

This  argument  is  not,  however,  applicable  to  this  case.  Here 
the  land  has  been,  in  fact,  sold,  and  the  title  passed  to  another 
by  virtue  of  a  lien  created  by  the  appellant  prior  to  the  sale  by 
bim  to  the  appellee. 

The  title  bond  given  to  the  latter  dons  not  make  the  payment 
of  the  purchase  money  a  precedent  act  to  the  conveyance  of  the 
land.  When  the  time  arrived,  by  virtue  of  its  terms,  to  make  the 
deed  and  also  to  pay  the  $1,0(X),  the  appellant  could  not,  in  fact, 
make  a  good  title  to  the  land.  The  purchaser  was  not  required 
to  pay  and  take  the  risk  of  the  vendor  discharging  the  lien,  even 
if  he  could  have  done  so. 

The  evidence  shows,  however,  that  while  two  of  the  mortgagees 
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were  willing  to  take  the  |l,OuO  and  release  their  lien  npon  tbe 
thirty  acres  of  land,  yet  they  had  never  agreed  with  the  appellee 
to  do  so,  and  the  third  mortgagee  refused  to  do  so,  unless  their* 
entire  debt  was  paid. 

Under  the  olrcurastanoes  the  claim  by  the  appellant  that  the 
appellee  can  not  rely  upon  his  inability  to  make  title,  because  of 
the  non-paym**nl  of  the  $1,000  of  purchase  money,  falls  to  the- 
ground.  Moreover,  ic  appears  that  the  thirty  acres  was  also  in- 
cumbered by  a  potential  dower  right. 

As  tt)  the  various  accounts  between  the  parties  the  evidence  is- 
conflicting.  Their  determination  involves  issues  of  fact  and  the 
Judgment  below  will  not,  therefore,  be  disturbed. 

It  is  at  least  so  far  sustained  by  the  evidence  as  to  forbid  in- 
terference by  us. 

Complaint  is  made  that  the  appellee  had  the  use  of  the  thirty 
acres  of  land  during  the  year  1886,  and  that  he  should  have  been 
charged  for  it.  An  amended  answer  was  tendered  on  April  18, 
1889.  setting  up  a  claim  for  it.  The  lower  court  rejected  this, 
pleading,  and  we  can  not  consider  it,  because  it  was  in  no  way 
made  a  part  of  the  record. 

Judgment  affirmed. 


MCCARTHY'S  ADM'R  v.  WOOD  &  CO. 

(Filed  May  17,  1890— Not  to  be  reported.) 

Part nersh I p~ Settlements  of  accounts— M.  and  W..  and  a  son  of  the  latter, 
were  partners  running  a  tannery,  tint  doin^  a  losing  business,  and  a  few 
days  bdfore  the  death  of  M.  they  ))rBpared  articles  nf  incorporation,  under 
the  provisions  of  chaptei*  art  of  the  General  Statutes,  which  were  not  recorded 
until  the  day  of  M. 's  death.  In  an  action  by  the  administrator  of  M.  for  a 
settlement  of  the  partnership  accnunrft,  it  appearing  that  after  the  death  of 
M.,  W  and  son  took  charge  of  the  huKiness  and  carried  it  on  in  good  faith 
and  attention  to  hnsineKS,  but  weiv  nnHuci'essful.  uttd  a  settlement  showing 
no  profits  reaii/ed  having  l)een  fairly  *uudu  l^y  a  ooinmissioner,  a  recovery, 
was  properly  refused. 

(t.  a.  Winston  and  Barnott,  Miller  &  Barnett  for  appellant. 

Bullitt  &  Shield  for  appellees. 

Appeal  from  Jjouisville  Cliancery  ('ourt. 

Opinion  of  the  court  l)y  Ju(ige  Pry  or. 

The  persiMial  r<>i)r('sentative  of  John  E.  McC'arthy  instituted 
these  actions  in  the  court  l)elow  to  recover  the  l)alance  due  him 
as  a  piirtnt^r  of  the  firm  of  Mc('arthy  &  Wood. 

The  real  ciuestion  in  the  two  cases  involves  the  settlement  of 
the  partnership,  witli  a  view  of  ascertaining  the  interest  of  ^*ach 
partner.  McCnrtiiy,  Wood  and  a  son  of  the  latter  were  engaged  aa 
partners  in  running  a  tannery  in  the  city  of  Louisville,  and  were 
evidently/ from  the  proof  before  us,  losing  money  prior  to  the 
death  ofMcCartliy.  A  few  days  prior  to  the  latter's  death  the 
partners,  for  some  reason,  thought  proper  to  change  the  partner- 
ship into  a  corporation  by  virtue  of  the  statute,  with  the  corpor- 
ate name  of  1).  M.  Wood  &  Co.,  and  for  that  purpose  articles, 
were  drawn  up  and  the  property  of  the  partnership  transferred 
to  the  corporation.     McCarthy's  death  took  place  before  the  arti- 
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tsles  of  Incorporation  were  recorded,  and  it  is  insisted  for  that 
reason  the  partnersihp  remained  to  be  wound  up  by  the  surviving 
partners,  and  ended  tne  existence  of  the  corporation.  The  arti- 
cles of  incorporation  were  recorded  on  the  day  of  McCarthy's 
^eatb,  and  tho  assets  and  control  of  all  the  firm  property  trans- 
ferred to  the  new  management.  It  is  insisted  that  this  was  a 
conversion  of  the  partnerstiip  effects  by  Wood  and  his  sun,  who 
were  alone  interested  as  partners  with  McCarthy,  and  made 
them  liable  for  the  value  of  all  the  pr'opertv  belonging  to  the  old 
firm,  and  fixed  their  liability  at  once  to  McCarthys"  estate  for 
"his  interest. 

Whether  they  exceeded  their  legal  rights  by  assuming  to  con- 
trol the  property,  as  belonging  to  the  new  corporation  after  Mc- 
Carthy's death,  is  a  question  not  necessary  to  be  determined.  It 
clearly  appears  that  the  appellees  acted  in  the  best  of  faith,  and 
proceeden  to  the  conduct  of  the  business  of  the  new  firm,  under 
the  belief  that  this  right  was  conferred  by  the  articles  of  associ- 
ation. 

They  are  willing,  however,  to  stand  by  the  original  agreement 
t>f  partnership,  and  to  account,  as  surviving  partners,  to  the  per- 
sonal representative  of  McCarthy.  They  had  not  converted  the 
ikssets  of  the  old  firm  so  as  to  render  it  impossible  or  impracti- 
<cable  to  ascertain  what  were  the  real  assets  on  hand  at  the  death 
^f  the  partner.  The  testimony  shows  that  the  account  presented 
to  the  appellant  was  not  intended  to  bo  a  statement  of  the 
«mount  due  from  the  firm  to  the  deceased  partner,  but  merely  to 
show  the  amount  of  capital  each  had  paid  into  the  cnncern,  and 
this  is  confirmed  by  the  subsequent  settlement  of  the  partner- 
Bhip  showing  its  insolvency.  The  books  of  the  firm  were  exhib- 
ttea  and  appraisement  had,  and  every  opportunity  offered  the 
parties  in  interest  and  the  commissioner  to  ascertain  the  true 
-condition  of  the  partnership,  and  the  liability,  if  any,  of  the  one 
to  the  other.  There  is  evidence  conducing  to  show  that  the 
appellee,  after  McCarthy's  death,  purchased  some  hides  and  ex- 

S ended  other  moneys  in  other  ways  in  conducting  the  business, 
ut  not  to  such  an  extent  as  precluded  or  prevented  the  parties 
H)r  the  commissioner  from  ascertaining  McCarthy's  interest, 
either  at  his  death  or  when  this  action  was  filed.  The-  character 
i)f  the  business  required  that  the  stock  on  hand  should  be  worked 
up.  and  the  surviving  partners  had  the  right  to  proceed  with 
their  business  by  virtue  of  the  original  articles  of  partnership; 
and  if  it  had  been  their  duty  to  have  ceased  all  operations,  be- 
■cause  the  firm  had  been  changed,  there  was  no  such  conversion 
as  made  them  liable. 

The  statute  requires  that  the  articles  of  incorporation  shall  be 
recorded  before  proceeding  to  conduct  the  business  of  the  enter- 
prises, but  a  failuri!  to  do  so  does  not  change  the  liability  of  the 
parties  to  the  association,  the  one  to  the  other,  and  it  would  be  a 
harsh  rule  to  require  the  appellees  to  account,  as  if  they  had  been 
strangers,  to  the  deceased  partner,  and  with  no  interest  in  the 
propert}'  of  the  firm.  It  seems  from  the  record  before  us,  that 
the  appellees  have  acted  in  the  best  of  faith,  and  are  not  liable 
-either  on  a  stated  account  or  by  reason  of  their  placing  the 
assets  of  the  old  into  the  new  corporation. 

The  venture  resulted   in   the   loss   to  all  the  partners,  and  we 
perceive  no  reason  for  fixing  any  greater  liability  on  the  surviv- 
ing partners  than  is  found   in   the   settlment  made  by  the  com- 
missioners. 
The  judgment  is  afflTi»ed> 
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LAWRENCE  v.  CONNEfL 

(t^'lled  May  17,  1890— Not  to  be  reported. ) 

Infaots— Service  of  prooeFs— A  party  died  the  owner  of*  a  houM  and  )oK 
leaving  surviving  him  his  widow  and  one  son,  Frank  M.  Lawrence,  aged 
ten  years.  The  widow  had  living  with  her  at  the  time  WIHlani  Lawrenoe.  % 
son  by  a  former  husband,  who  was  about  eighteen  years  of  age.  The  widow 
and  onildren  continued  to  occupy  the  upper  story  of  the  house  as  a  home- 
stead until  her  death.  After  her  death  her  two  sons  continued  in  oooupanoy 
of  the  same,  the  older  son  having  charge  of  the  younger.  In  the  meantime- 
the  admluistrator  of  the  owner  instituted  suit  to  sell  it  to  pay  the  debts  of 
the  decedent.  The  RUtUiuonR  in  this  action  was  returned  endorsed:  **£xe- 
cuted  on  Frank  Lawrence,  William  A.  Lawrence,  by  delivering  to  each  a^ 
copy  of  the  within  summonR."  The  sale  was  made  and  confirmed,  a  home- 
stead having  been  allowed  the  youngest  son  until  he  arrived  at  the  age  of 
twenty  one  years.  Upon  arrival  at  age  he  filed  his  action  to  set  aside  the 
sale,  alleging  that  the  court  had  no  jurisdiction  to  decree  the  sale  for  the 
want  of  Rt^rvioe  of  process  upon  him,  as  required  by  section  52  of  the  Civil 
Code  of  Practice.  Held— That  William  I^awrence,  having  charge  of  Frank, 
and  being  a  co  defendant  and  served  with  process  In  the  action,  was  a  sub- 
stantial compliance  with  the  requirements  of  the  Code,  and  it  is  not  re- 
quired that  a  party  having  charge  of  an  infant  shall  be  twenty-one  years 
of  age  before  service  of  process  upon  him  will  bind  the  infant. 

Sam  Houston  and  Hullitt  &  Reeves  for  appellant. 

Husbands  &  H.usban(ls  for  appellee. 

Appeal  from  McC'racken  ('ourt  of  Common  Pleas. 

Opinion  of  the  oourt  by  Juclj<e  Holt. 

(reorge  H.  Lawrence  died  in  1877  the  owner  of  a  brick  Rtore-^ 
house,  in  whioh  he  had  kept  a  grocery,  the  upper  story  being 
used  hy  him  and  liis  family  as  a  residence. 

He  left  a  widow  surviving  him,  also  their  son,  who  is  the 
appellant,  Frank  M.  Lawrence,  and  who  was  then  about  ten 
years  old,  and  also  a  step-son,  the  child  of  his  widow,  by  name 
William  Tjawrence,  and  who  was  then  eighteen  years  old.  After 
the  fatiier's  death  tUv  step-son,  who  was  a  young  man  of  sober 
and  industrious  habits  carii**d  on  the  grocery,  the  family  still 
living  over  it.  The  widow  died,  however,  in  a  few  months  after 
the  husband,  and  thereafter  the  two  sons  staid  in  a  room  over 
the  store,  tlie  balance  of  the  upstairs  portion  of  the  house  being 
occupied  by  a  family,  the  matron  of  which  furnished  the  two 
boys  tiieir  food. 

Tlie  evidence  is  saiisfactory  that  from  the  time  of  the  mother's 
death  William  cared  for  and   controlled   his  half-brother,  Frank. 

The  latter  has  not  testified,  hut  William  has,  and  he  saye  that 
he  provided  him  with  food  and  clotliing;  looked  after  him  as  a 
father  would  after  a  son;  chastist^d  him  at  times  for  iniaconduct* 
and  tried  to  control  him  at  all  times,  not  always  succeeding^ 
however.  • 

Matters  went  thus  for  two  or  three  years,  when  Wiiliam  be* 
came  his  statutory  guardian. 

In  the  meantime,  however,  the  administrator  of  the  fatber  haii 
brought  a  suit  to  sell  the  property  for  the  payment  of  the  debta 
of  the  decedent,  and  to  settle  his  estate.  The  two  sons  w>ere 
made  defendants,  so  named  in  the  summons  which  issued  in  the> 
case,  as  well  as  some  of  the  creditors. 


LAWKBNCE  y.^CONNOB.  St 

It  was  returned  as  to  the  son: 

"Executed  on  Frank  Lawrence,  William  A.  Lawrence,  by  de- 
livering to  each  a  copy  of  the  witliiu  summons.'' 

Thereafter  a  guardian  ad  litem  was  appointed  for  them.  He 
filed  the  usual  answer.  A  judgment  was  rendered  for  the  sale  of 
the  property,  one  Wilson  becoming  the  purchaser.  He  trans- 
ferred his  bid  to  the  appellee,  Dennis  C.  Conner.  The  sale  was 
confirmed;  purchase  money  paid,  and  a  deed  made. 

After  the  sale  the  guardian  ad  litem  by  a  supplemental  plead- 
ing, and  which  was  made  a  cross-petition  against  the  appellee, 
claimed  a  homestead  right  in  the  property,  which  was  not  worth 
|1.(MX). 

The  anpellee  ar.swered.  contesting  the  right  to  it. 

The  lower  court,  rejected  the  claim.  Upon  appeal  to  this  court 
it  was  allowed,  and  upon  the  return  of  tlie  cause  to  the  lower 
court  the  property  w;is  set  apart  to  Ih-^.  sons  as  a  homestead  until 
the  youngest  one  should  become  of  age. 

.  They  received  the  benefit  of  this  proceeding,  and  so  used  the 
property  until  about  a  year  prior  to  tlie  majority-of  the  appel- 
lant, when  the  hous?  was  destroyed  by  fire.  TTie  p,ppellee  rebuilt 
it  with  the  knowledge  of  both  th*^  sons,  and  without  objection 
upon  their  part,  the  appellant  being  then  about  twenty-one  years 
old.  In  fact  the  testimony  shows  that  the  elder  son,  ancl  who 
was  the  guardian  of  the  appellant,  consented  to  the  appellee 
doing  so,  it  being  necessary  to  the  preservation  of  the  walls  of 
the  burnt  building.  The  testimony  is  conflicting  whether  the 
appellee  was,  or  was  not,  to  pay  any  rent  until  the  appellant 
arrived  at  majoritv. 

This  is  immateiial,  however.  The  fact  remains  that  the  appel- 
lee improved  the  property  with  the  knowledge  and  consent  of  the 
parties;  and,  while  not  decisive  of  this  controversy,  yet  it  ad- 
dresses itself  to  the  equitable  con.-^ideration  of  the  court. 

Upon  becoming  of  age  the  appellant  brougtit  this  action  to  re- 
cover the  property,  upon  the  ground  that  he  was  not  before  the 
court  in  the  action  to  settle  the  estate  of  his  father,  and  that  the 
judgment  of  sale  was  void  for  the  want  of  jurisdiction. 

This  is  denied  by  the  appellee,  who  also  claims  that  the  steps 
taken  by  the  guardian  ad  litem  as  to  the  homestead  constitute  a 
bar  to  the  present  suit. 

It  is  undeniable  that  the  interests  of  the  appellant  were  well 
attended  to  in  the  suit  to  settb*  his  father's  estate.  His  rights, 
were  fully  protected,  and.  so  far  as  appears,  all  the  relief  to 
which  he  "was  entitled  was  therein  eriven  him.  This  fact  does 
not,  however,  preclude  this  action.  He  was  the  owner  of  the 
property,  subject  to  its  liability  for  the  debts  of  his  deceased 
father. 

It  could  not  be  taken  from  him  without  giving  him  his  **day 
in  court." 

If  he  was  not  before  the  court  in  the  suit  to  settle  the  estate, 
then. .of  course,  no  judgment  rendered  in  it  could  divest  him  of 
his  title. 

It  was  coram  non  judioe,  and   in   such   event   the  matter  is  not 
I  J^ided  by  the  appointment  of  a  guardian  ad   litem   and  a  dc^fenso 

I  by  them,  however  greatly  it  may  have  advanced   the  interest  of 

[  the  infant. 

The  appointment  6f  a  guardian  ad  litem  for  an  infant  before  he 
is  in  court  by  proper  summons  is  void.  It  can  not  operate,  there- 
fore, to  bring  him  before  the  court.  (Allsmiller  v.  Fretchenich, 
Ac,  86  Ky.,  198. ) 

The  jurisdiction  of  courts  of  equity  in  this  State  over  the  real 
etate  of  Infants. is  atatutory.  The  legislature  has  provided  when 
and  tiow  it  may.  be  .Bd|d,  and  it  is  necessary,  therefore,  to  odd- 
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form  to  the  statute.  (Walker,  Ac.  t.  Surger's  Ex^ors,  Ac,  80 
Ky.,  «20.) 

The  only  question,  therefore,  in  this  ease  is,  was  the  f^ppellant 
before  the  court  when  tfie  Jtidgtnent**'wa8  rendered  to  sell  the 
property? 

Section  52  of  the  Civil  Code  provides:  "If  the  defendant  be 
under  the  age  of  fourteen  years,  the  summons  must  be  served  on 
his  father;  or,  if  he  have  no  father^  on  his  guardian;  or,  if  he 
have  no  guardian,  on  his  mother;  or,  if  he  have  no  mother,  on 
the  person  having  charge  of  him/^ 

It  is  admitted  that  the  appellant  was  at  the  time  only  about 
ten  years  old;  that  he  then  had  no  guardian,  and  that  his  father 
and  mother  were  both  dead. 

His  half-brother  was  a  defendant  in  the  suit;  he  was  named  as 
ftuch,  together  with  the  appellant,  in  the  summons,  which  was 
served  upon  both  of  them.  It  was  unnecessary,  under  the  pres- 
ent Code,  to  deliver  a  copy  of  it  to  the  appellant,  as  he  was  then 
under  fourteen  years  of  age.  The  law  presumes  that  owing  to 
his  tender  years  such  an  act  would  be  useless.  It,  however, 
intends  that  one  who  is  likely  to  feel  an  interest  in  his  welfare, 
and  who  will  probably  look  to  the  protection  of  his  rights,  shall 
be  notified  of  the  proceeding  against  him.  The  purpose  of  the 
provision  is  to  give  notice  to  such  a  person. 

It  is  true  the  return  of  the  officer,  in  this  instance,  upon  the 
summons  does  show  that  he  delivered  a  copy  of  it  to  the 
half-brother  of  the  appellant,  because  he  was  in  charge  of  him: 
but  if  in  point  of  fact  this  were  true,  then  as  both  were  named 
in  the  summons,  was  not  the  object  of  the  law  accomplished? 
We  think  so.  Notice  was  thereby  brough  to  the  person  in  charge 
of  tlie  infant  that  he  was  sued,  and  that  his  rights  and  interests 
micrht  be  in  peril. 

Where  the  spirit  and  rpason  of  tlie  law  arc  fulfilled,  its  mere 
letter  will  not  be  allowed  to  control. 

Under  the  former  Cod*-,  where  a  defendant  was  an  infant  under 
fourteen  years  of  age,  the  summons  had  to  be  served  not  only 
upon  him,  but  upon  liis  father  or  guardian;  or  if  neither  of  these 
could  be  found,  then  upon  l)is  mother,  or  any  other  person  hav- 
ing the  care  or  control  of  him,  or  with  whom  bo  was  living. 

tn  the'case  of  Cheatam,  Ac.  v.  Whitman,  86  Ky.,  614,  the  pro- 
ceeding under  review  was  governed  by  this  provision. 

The  father  and  li1s  children  were  all  parties  to  th«  suit.  They 
were  all  named  as  defendants  in  the  summons,  and  It  was  served 
upon  all  of  them. 

The  return  of  the  olTce*  did  not  phow,  however,  that  it  was 
served  upon  the  father  u>  such  for  the  infant  children;  but  it 
was  helcf  by  this  court  that  the  service  of  a  single  copy  of  it  upon 
him  as  a  defendant,  the  infc^nts  being  named  in  it  as  defendants 
also,  was  sufficient  and  a  substantial  compliance  with  the  stat- 
ute, without  delivering  to  him  a  second  copy  as  the  father.  The 
notice  desired  by  the  law  was  thereby  given.  Its  purpose  was 
accomplished,  and  a  compliance  with  mere  form  was  unneces- 
sary. 

So  in  the  case  now  in  hand,  would  the  object  of  the  statute 
have  been  any  more  fully  acoomplished  bv  the  delivery  of  a  sec- 
ond copy  of  the  summons  to  the  naif-brother. of  the  appellee  as 
the  person  in  charge  of  him1> 

It  is  said,  however,  that  he  was  also  then  under  age.  He  bad. 
however,  come  to  years  of  discretion.  The  Code  does  not  provide 
that  the  service  must  be  upon  the  person  in  charge  of  the  infant, 
if  such  person  be  of  age. 

Undoubtedly  a  proper  construction  of  it  requires  that  such  per- 
son should  be  one  of  such  an  age  as  to  have  arrived  at  discretion. 
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We  could  not  otherwise  properly  be  regarded  as  in  charge  of  the 
Infant. 

If  the  appellee  ^as  not  in  charge  of  bis  brother  when  the  sum- 
mons  in  the  old  suit  was  executed,  he  was  certainly  not  in  charge 
•of  any  one.  It  is  difficult  to  see  how  he  could  otherwise  have 
been  brought  before  the  oourt.  Aside  from  his  brother  there 
was  no  one  who  was  likely  to  look  to  his  interest. 

The  brother  was,  in  fact,  the  oniy  person  who  was  oaring  for 
bim,  and,  to  any  extent,  controlling  his  actions  and  conduct. 

Our  conclusion  is  that  the  service  of  summons  was  sufficient, 
and  tlie  Judgment  to  sell  tbe  propety  was,  therefore,  not  void. 
The  equity  of  the  ca^e  is  manifestly  in  accord  with  this  view, 
and  it  always  should  afford  a  court  deltght  to  arrive  at  it,  while 
at  the  same  time  conforming  to  tbe  law. 

Judgment  affirmed. 


BELL,  Ac.  V,  MANSFIELD'S  ASS'EE. 
(Filed  May  22,  1890— Not  to  !)e  reported.) 

1.  Pleading— PetlMon— The  peUMon  upon  n  pFomiRrory  note  alleging  that 
''^ttae  di*r<*nd»n1:.  by  hifl  pronil8a<^ry  nor«s  filed  hetvwich,  agreed  aod  promised 
to  pay,"  includes  all  the  essHnrlHlR  of  a  oompleti'  uDdertaklng,  and  the  flllDg 
-Of  the  note  by  the  iiayee  with  the  petition  dispenses  with  an  allegation  of  its 
delivery. 

3.  Specific  attachment— Affidavit -Appellees  having  a  mortgage  lien  upon 
•aorop  of  tobacco,  obtained  a  specific  attachment,  and  alleging  "that  they 
have  reasonable  grounds  t-o  believe, -and  do  believe,  that  unless  prevented  tbe 
tobacco  wil]  be  sold  or  concealed  by  the  defendant,  that  their  claim  is  just." 
^tc.  Held— That  this  affidavit  is  sumclent  under  section  249  of  tbe  Civil 
Code  of  Practice. 

8.  Clerical  misprision- The  failure  to  enter  a  credit  of  117.60  ^hen  giving 
Judgment  was  a  clerical  misprision,  which  can  be  corrected  in  the  lower 
•^Jonrt. 

P.  F.  Edwards  for  appellaT^ts. 

Lewis  McQuown  for  api>ellee. 

Appeal  from  Hart  Cirouit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Curie,  as  assignee  ot  John  L.  Mansfield  and  William  Olenn.  in- 
"Stituted  this  action  on  a  note  for  $750,  executed  by  Henry  Bell  to 
Olenn  and  Mansfield  on  the  6th  of  April,  1881,  having  endorsed 
QpoD  it  various  credits  paid  by  the  obligor. 

It  is  alleged  that  the  defendant  undertooic  and  agreed  to  pay 
said  sum,  and  the  note  evidencing  the  indebtedness  is  Died  and 
made  part  of  tbe  petition*  It  is  further  alleged  that  Mansfield, 
one  of  the  payees  in  the  note,  assigned  all  bis  estate  to  Curie, 
including  the  note  sued  on,  for  the  benefit  of  creditors.  That,  by 
treason  of  the  assignment,  he>  Curie,  as  assignee,  was  vested  with 
ikll  of  Mansfield's  interi^st.  It  is  insisted  that  the  petition  is  not 
^uffloieDt,  because  it  faibs  to  allegf  that  the  note  was  delivered, 
^Dd  that  no  right  to  sue  in  the  name  of  Curie  appears  from  the 
petition.  The  promise  to  pay,, with  the  note  in  the  possession  of 
the  payees,  is  snffloient  to  show  a  complete  obligation.  That  is, 
that  the  note  was  executed  and  delivered. 

'*Tbe  defendant,  by  his  promissory  note  filed  herewith,  vgreed 
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and  p^pioUed  to  pay/'  includes  .all  the  essentials  of  a  ooniplete* 
undertaking  by  the  defendant,  and  the  averment  of  the  assign-^ 
ment  for  creditors  by  one  of  the  payees  vests  in  the  latter  the 
right  to  sue  in  conjunction  with  Glenn,  one  of  the  original 
payees. 

There  was  an  attacliment  obtained  to  subjeot  property  upon 
which  the  appellees  had  a  lien  by  mortgage,  and  it  is  farther 
contended  by  the  appellant  that  the  attachment  should  nave  been 
discharged  for  want  of  proper  verification.  The  appellees  ^^tate, 
"that  they  have  reasonable  grounds  to  believe,  and  do  believe, 
that,  unless  prevented,  the  tobacco  will  be  sold  or  concealed  by^ 
the  defendant;  that  th^ir  claim  in  Just/*  etc. 

Section  249  of  the  Code  (CarrolPs)  provides  expressly  that  ii> 
an  action  to  enforce  a  lien,  this  affidavit  is  sufficient;  it  provides 
the  language  to  he  used,  which  seems  to  have  been  followed  by 
the  appellants  in  this  case. 

"If  the  plaintiff  state  on  oath  that  he  has  reasonable  cause  ta> 
believe,  and  does  believe,  that,  unless  prevented  by  the.  courts 
the  property  will  be  sold,  concealed  or  removed  from  the  State,, 
an  attachmpnt  may  be  grantpfl  n^rainst  the  property." 

The  case  of  Williams  v,  Martin,  1  Nfet.,  42,  relied  on  by  the* 
appellant,  was,  under  the  law.  applicable  to  general  attachment. 
Nor  is  the  affidavit  defective,  by  reason  of  the  failure  of  the  ap- 
pellees to  state  the  amount  they  ought  recover,  aside  from  the 
facts  stated  in  the  petition.  The  amount  of  the  debt,  with  the 
credits.  Is  clearly  set  forth  in  the  petition,  and  the  statement 
that  the  claim  is  Just,  and  a  prayer  for  a  Judgment  for  the  bal- 
ance <iue.  This  is  verified  by  the  oath  of  thfi  appellees  that  he 
believe  the  statements  in  the  petition  are  truo.  which  is  a  sub- 
stantial compliance  with  the  provisions  of  the  Code. 

The  order  of  attachment  follows  section  254  of  the  Code,  and 
the  failure  to  enter  one  of  the  credits,  amounting  to  $17. BO,  when 
giving  Judgment,  was  only  a  clrrical  misprision,  and  is  no  ground 
for  reversal  as  the  error  can  bo  corrected  below,  and  no  effort; 
seems  to  have  been  made  for  that  purpose. 

Judgment  affirmed. 
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JUTKENHOFF  v.  I^rTKENHOFF. 
(Filed  May  21,  189Q.) 

Superspclea^—nftmnges— A n'^  appeal  hnvlnir  bi»en  xnraj^  in  the  cfarootft  i  __  _ 
and  not  perferit*'d  bj  fllli>K  a  traovoript  of  the  recnrd  in  the  ofTloe  oi  the 
olffk  of  the  Superior  Court  wlfbliln  twenry  day«  before  the  aeoond  enautiiit 
Uiriu  of  the  oourt.  after  th**  expiration  of  that  tin^^ appellant  ezi^out^^d  Itafora 
the  olerk  of  the  circuit  court  a  supersedeaabond,  upon  which  the  clerk  latocd 
a  saperfiedeaF.  Upon  motion  to  dismlFH  the  appeal  and  diMhar«e  the  Rimer- 
sedeaR  with  damaKeta,  Hf'Ui--Thac  the  oWk  of  the  olrauit  oourt  bad  so  en- 
«borh7  t>o  iMoie  wildnDiieWiedeHii.  and  no  dainagee  will  be  awardett,  aa  tfiie 
auperriedeas  was  not  regularly  Saae^d. 

.No«4ainatoa»QeQld  be  awaiHifd  on  *tlie«dtoba«g»  dl  nlM  aapwaaflcaa  In  Uhlm. 
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0806,88  the  Judgment  was  not  for  the  payment  of  money.    (Section  7644,^ 
Civil  Code,  oonstraed. ) 

J.  P.  Tarvin  for  appellant. 

D.  A.  Glenn  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Ward. 

On  the  8th  of  February,  1889,  the  appellee  recovered  a  judg- 
ment and  ordei  of  sale  for  the  satisfaction  of  a  certain  judgment, 
which  she  had  theretofore  recovered  at  law  against  appellant^, 
and  upon  which  there  bad  been  a  return  of  no  property  before 
the  institution  of  this  suit.  In  other  words  there  was  a  suit  to 
enforce  the  satisfaction  of  a  judgment  at  law,  and  judgment 
granting  relief  and  ordering  the  sale  of  certain  real  estate  in  sat- 
isfaction was  rendered.  On  the  18th  of  February,  1889,  an  appeal 
was  granted  in  the  court  which  rendered  the  judgment.  That 
appeal  was  not  perfected  by  filing  a  transcript  of  the  record  in 
t^e  cleric's  office  of  this  court  more  than  twenty  days  before  the 
second  ensuing  term  of  this  court. 

On  the  12th  of  February,  1890,  the  appellant  executed  a  super- 
sedeas bond,  superseding  the  judgment  above  referred  to.  before 
the  clerk  of  the  court  which  rendered  the  judgment.  And  on  the 
same  day  the  clerk  of  said  court  issued  a  supersedeas. 

A  motion  is  now  made  to  dismiss  the  appeal,  and  to  discharge- 
the  supersedeas  with  damages.  The  supersedeas  was  void.  The 
clerk  of  the  circuit  court,  where  the  appeal  is  granted  by  that 
court,  must  take  bond,  but  he  has  no  right  or  authority  to  issue 
the  supersedeas,  unless  the  bond  is  executed  before  him  before  the 
time  within  which  the  record  must  be  filed  in  the  clerk's  office 
of  the  Court  of  Appeals,  as  provided  in  section  738.  (See  sec- 
tion 749). 

The  reason  for  this  is:  That  the  time  for  filing  the  record  in 
the  clerk's  office  of  the  appellate  court  may  be  extended  by  that 
court,  or  if  the  record  is  not  filed  the  appeal  may  be  dismissed 
by  that  court.  Of  that  court's  records,  in  these  particulars,  the 
cleric  of  the  circuit  court  could  have  no  notice,  therefore,  to  pre- 
vent confusion,  when  the  time  has  elapsed  witliin  which  the 
appellant  could  further  prosecute  his  appeal,  if  he  wants  to 
supersede  the  judgment  he  must  apply  to  the  cUrk  of  the  court 
having  control  over  the  matter,  and  where  records  will  show 
whether  he  is  or  not  entitled  to  a  supersedeas,  as  he  clearly 
would  not  be  after  the  time  had  elapsed  within  which  he  could 
prosecute  the  appeal,  unless  the  time  prescribed  by  law  had  been 
extended. 

As  it  is  not. claimed  that  a  supersedeas  was  issued  by  the  clerk 
of  the  Court  of  Appeals,  and  as  it  is  conceded  that  tli'e  time  for 
perfecting  the  appeal  was  not  extended^  it  would  seem  to  follow 
that  the  clerk  of  that  court  not  only  did  not  issue  a  supersedeas, 
but  had  no  authority  to  issue  one. 

No  damages  can  be  awarded,  unless  there  is  a  valid  supersedeas. 
iasued.    That  a  valid  supersedeas  had  been   issued   will   be  pre- 
sumed   when    the   bond    is   executed   at   such   a   time   as   would; 
authorize  one:  but  when    the   bond   is   executed   out  of  time,  as 
this  one  was,  and  when  no  valid  supersedeas  could   jssue,  with- 
out extraneous  facts  authorized  it,  they  should   be  made  to  ap-. 
pear. 

Moreover,  this  was  not  a  judgment  for  the  payment  of  money,, 
and  no  damages  eoold  be  allowed,  even  had  there  been  a  valid- 
Bunersedeas.     (Section  764. ) 

The  motion  to  dismiss  the  appeal  granted  in  the  lower  court  is% 
sastained,  the  other  motions  are  overruled. 


*^  ABSTRACTS. 
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RICHIE  T.  HERNDON. 

'Filed  May  91,  18M.    Appeal  from  Nlobolas  Circuit  Court..    Opinion  of  the 

court  by  Presiding  Judge  Barbour,  aflSrmlng. 

1.  Husband  and  wife— Evldenoe^In  this  action  to  recover  the  posaesslon 
'^f  a  horse  which  plaintiff  alleged  defendant  unlawfully  held  pbssesslon  of, 
evidence  tending  to  show  that  the  title  was  In  defendant's  wife,  was  com- 
petent for  the  purpose  of  defeating  the  plaintiff,  but  the  wife  herself  was  not 
a  competent  witness  for  defendant.  Had  the  wife's  claim  been  asserted,  as 
provided  In  section  20  of  the  Code,  she  would,  upon  this  Issue,  have  been 
'competent  as  a  witness  for  herself,  but  even  then  both  she  and  her  husband 
Dould  not  have  testlfled  In  her  behalf. 

d.  Reversible  error— A  reversal  can  not  be  had  for  error  in  giving  or  re- 
fusing InHtrnotlons,  unless  all  the  Instructions  given  and  refused  are  included 
In  the  bin  of  exceptions,  or  made  part  of  the  record  by  an  order  of  court. 

8.  Same— Burden  of  proof— The  burden  was  upon  the  plaintiff,  but  even 
If  not.  an  Instraction  given  at  defendant's  InstancA  having  placed  the  bur- 
den upon  the  plaintiff,  the  defendant  can  not  complain  that  the  court  gave 
the  plaintiff  tbe  conclusion  of  the  argument  to  the  jury. 

Kennedy  &  Son  for  appellant;  John  P.  Norvell,  Hanson  Kennedy  and 
Hargis  &  Eastin  for  appellee. 

LEATHERS,  &o.  v.  KELLINGS  TRUSTEE. 

'Filed  May  SI,  1890.    Appeal  from  Kenton  Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Barbour,  reversing. 

1.  Receivers— A  receiver  has  no  powers,  except  such  as  are  conferred  upon 
faim  by  the  order  of  his  appointment,  and  the  course  and  practice  of  the 
court.  He  has  but  little  discretion  allowed  him,  and  must  apply  from  time 
to  time  to  the  court  for  authority  to  do  such  act  as  may  be  beneficial  to  the 
estate. 

8.  Same— A  receiver  who  was  directed  by  order  of  court  to  sell  property  on 
t)redlt  having  sold  It  for  cash,  at  the  instance  of  the  parties  in  Interest,  the 
surety  in  his  bond  is  not  liable  for  the  money  which  thus  came  into  bis 
hands.  The  act  of  the  parties  In  procuring  the  receiver  to  sell  the  property 
'for  cash  had  the  effect  of  constituting  him  their  agent,  and  In  making  tbe 
sale  and  receiving  tbe  money  he  was  acting  under  the  agency,  and  not  as  the 
receiver  of  the  court. 

8.  Same— A  receiver  directed  to  loan  out  money  has  no  authority  to  collect 
'it  of  the  borrower  until  he  is  ordered  by  the  court  so  to  do.  and  If  be  collects 
«hA  money  without  sucb  authority  his  surety  Is  not  liable  therefore. 

Collins  &  Fenley  for  appellants;  O'Hara  &  Bryan  for  appellee. 

HERBST.  &c.  V.  G.SRTNER. 

Filed  May  21.  1890.    Appeal  from  Louisville  Chancery  Court    Opinion  of 

the  court  by  Presiding  Judge  Barbour,  affirming. 

Recovery  of  money  paid  on  void  obligation— One  can  not  recover  baok 
money  which  he  has  voluntarily  paid  to  another,  i^ppn  the  ground  that  the 
contract  upon  which  It  was  paid  was  void  as  agalMt  public  policy  nor  can 
he  insist  that  It  should  be  credited  on  other  denianas  which  the  payee  holda 
against  him.  j-*  ' 

O'Neal,  Jaol(son  &  Phelps  for  appellant;  G.  B.  Seynldur  for  appellee. 

NORTHERN  BANK  OF  KENTUCKY  v.  RILEY,  &c. 

f Filed  May  81.  1890.    Appeal  from   Kenton  Circuit  Court.    Opinion  of  the 
court  by  Judge  Ward,  reversing. 
Reversal  of  Judgment— Measure  o^  damages— Where  a  Judgment  under 


AB8TKACT8.  9*; 

which  pioper^'has  Mod  soIcIIs  ravenied,  the  measure.of  damages  1b  thoTalne^ 
of  the  property  at  the  time  of  rale,  less  iooumbranoes,  with  or  without  Id- 
tereet,  in  the  dlsoretion  of  the  Jury.  But  the  judgment  defendant  may  take 
the  sum  for  which  the  property  sold,  with  interest,  if  be  elects  to  do  so.  If » 
however,  the  sale  was  made  to  satisfy  the  olairos  of  different  creditors,  and 
the  judgment  was  reversed  as  to  only  one  of  them,  the  judgment  defendant, 
can  not  recover  the  value  of  the  property,  but  is  restricted  to  the  sum  real- 
ized by  the  plaintiff,  whose  judgment  was  reversed. 
George  R.  MoKee  for  appellant  0*Hara  &  Bryan  for  appellees. 

WALLINGFORD,   &o.  v.  SECOND    NATIONAL  BANK    OF   INDIANA. 

Filed  May  91,  1890.    Appeal  from  Harrison   Circuit  Court.    Opinion  of  the^ 

court  by  Judge  Ward,  aflBrmlng. 

1.  Practice— If  there  was  error  in  the  rejection  of  an  amended  answer  it. 
was  cured  by  allowing  a  second  amend«'d  answer  not  materially  different 
from  the  first  one. 

3.  Same — As  the  action  of  the  court  In  giving  Instructions  was  not  made 
one  of  the  grounds  for  a  new  trial,  there  can  be  no  reversal  on  that  account. 

3.  Same— The  evidence  being  conflicting,  this  court  has  not  right  to  In- 
quire which  way  It  preponderated^ 

W.  T.  Lafferty  for  appellants;  J.  Irvine  Blanton  for  appellee. 

EDMONSON  V.  BAKER. 

Filed  April  28,  1890.    Appeal  from  Fayette  Circuit  Court.    Opluion   of  the,, 
court  by  Judge  Ward,  reversing  on  original  and  affirniing  on  cross  appeal. 

1.  Priodpal  and  agent— Where  a  real  eetate  agent  was  acting  under  a  con- 
tract with  the  owner  of  a  lot.  by  which  be  was  to  receive  a  certain  commis- 
sion in  the  event  he  should  sell  the  lot  for  not  less  than  a  certain  sum.  it 
was  his  duty  before  changing  that  contract  for  another  more  advantageous., 
to  hliu  to  impart  to  his  principal  all  the  information  which  be  had,  and 
especially  to  inform  the  principal  of  negotiations  then  pending  for  the  sale 
of  the  lot,  and  his  failure  to  do  so  was  a  fraud  upou  the  principal's  rlghtp, 
and  relieved  the  principal  from  all  obligations  to  perform  the  new  contract. 

2.  Pleading- Prayer  for  relief— As  the  agent  sued  the  principal  In  equHy 
for  the  speolflc  enforcement  of  the  new  contract,  whereby  he  claimed  that  he 
was  entitled  t-o  the  assignment  and  delivery  of  a  note  executed  to  defendant 
by  the  purchaser  of  the  lot,  the  question  as  to  the  right  of  plaintiff  to  any 
other  relief  than  that  prayed  for  does  not  arise,  and  plaintiff  not  being  en- 
titled to  the  enforcement  of  the  contract  sued  on,  the  {letltion  should  have 
been  dismissed.  If  plaintiff  was  entitled  to  recover  anything  upon  an  im- 
plied contract  he  could  only  recover  in  an  action  at  law,  and  he  could  not, 
by  resting  his  claim  upon  an  issue  exclusively  cognizable  in  equity,  thereby 
deprive  the  defendant  of  the  right  of  a  trial  at  law  on  an  issue  which,  when 
made,  would  be  exclusively  cogni/able  in  a  common  law  tribunal. 

8.  Failure  to   move  to  transfer  to  ordinary  docket— Defendant  did    not 
waive  any  right  by  falling  to  move  to  transfer  to  the  ordinary  docket.     The 
right  to  a  transfer  and  the  waiver  of  rights  resulting  from  a  failure  to  move 
to  transfer  at  the  proper  time  depend  upon  the  i8^ue8  pres.ented  by  the  plead-, 
lags,  not  upon  other  rights  not  put  in  issue. 

4.  Compensation  for  labor  under  fraudulent  contract- It  seems  that  one  Is . 
not  entitled  to  any  compensation  whatever  for  labor  performed  under  a  con- 
tract wbioh  he  has  procured  l^  fraud,  but  that  question  is  not  decided,  as  1% . 
does  not  arise  uttder  the  pleading. 

Beck  &  Thornton  for  appellant ;  %,  Gibbons  for  appellee. 
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BERLTNO,  &o.  v.  BIEDENHERN. 

Filed  April  98,  18Q0.    Appeal  from  KeDton  Ghatioery  Court.    Opinion  of  the 

court  by  JudKe  Ward,  reversing. 

Consideration  for  note— In  this  action  npon  a  promissory  note,  in  whiob 
^he  defense  was  that  the  note  was  executed  witliout  consideration,  the  evi- 
dence sustains  the  consideration  alleged  by  plaintiff,  which  was  that  there 
was  a  substitutional  arrangement  by  which  a  creditor  of  defendant  released 
bitn  from  liability  in  consideration  of  his  execution  of  the  note  sued  on  to 
plaintiff,  who  accepted  the  note  in  satisfaction  of  a  claim  he  had  against 
defendant's  creditor. 

Williim  Goebel  for  appellants;  O.  P.  Schmidt  for  appellee. 

SUPREME  COMMANDERY  OF  THE  KNIGHTS  OF  THE  GOLDEN 
RULE  V.  BARRETT,  &c. 

Filed  April  33,  1890.    Appeal  from   Livingston   Circuit  Court.    Opinion   of 

the  court  by  Presiding  Judge  Barbour,  affirming. 

Benefit  societies— A  benefit  society,  by  its  certificate,  obligated  it<self  to  pay 
(o  the  beneficiaries  18,000  in  the  event  the  class  of  which  the  holder  of  the 
oartiflcate  was  a  member  was  full  at  the  time  of  his  death,  and,  if  the  class 
was  not  full,  to  pay  $1  for  each  member  of  the  class  In  good  standing.  In 
this  action  by  the  beneficiaries,  alleging  that  at  the  time  of  the  death  of  the 
holders  of  the  certificate  there  were  9,000  members  in  good  standing  in  the 
oiass  of  which  he  was  a  member^  the  defendant  alleged  in  its  answer  that  at 
the  time  of  said  member's  death  the  class  to  which  he  l)elonged  was  not  full, 
and  that  there  was  only  collected  from  the  assessment  fnr  his  death  from  the 
members  of  said  class  $1,330.  and  that  the  same  was  paid  over  to  plaintiffs, 
'tbe  petition  admitting  a  credit  for  more  than  that  amount.  Held— That  the 
answer  is  bad.  The  society  obligated  itself  to  pay  so  much  for  each  member 
of  the  class  in  good  standing,  and  not  merely  what  it  might  collect.  But 
even  if  its  constitution  can  be  so  construed  as  meaning  that  it  should  only 
be  responsible  for  what  is  actually  paid  to  it  by  the  members,  yet  the  society 
owes  the  duty  to  the  beneficiaries  to  make  all  reasonable  efforts  to  collect 
the  assessments :  and  It  will  be  presumed  that  It  did  collect  all,  unless  it 
avers  that  it  made  the  effort  and  failed. 

S.  M.  Bernard  and  D.  M.  Rodman  for  appellant;  John  K.  Hendrlck  for 
appellees. 

STRONG'S  ADM'R,  &c.  v.  SEWELL'S  ADM'R. 

Filed  April  80,  1890.    Appeal  from  Lee  Circuit  Court.     Opinion  of  the  court 

by  Presiding  Judge  Barbour,  reversing. 

Suit  on  note— Non  est  factum— In  this  suit  in  equity,  for  the  purpose  of 
subjecting  laud  to  the  payment  of  the  judgment  which  might  be  obtained 
on  promissory  notes  sued  on  as  there  was  a  plea  of  non  est  factum,  and  no 
evidence  whatever  that  the  obligor  in  the  notes  had  ever  executed  or  author- 
ized any  one  for  him  to  execute  either  of  the  notes,  a  judgment  for  plaintiff 
Is  reversed,  with  directions  to  dismiss  the  petition. 

Riddell  &  Son  and  Irving  Halsey  for  appellants;  H.  C.  Lilly  for  appellee. 

COMMONWEALTH    FOR    USE    OF    SALT  WELL   AND    IRONSVILLE 
TURNPIKE  ROAD  CO.  v.  BAXTER. 

Filed  April  'iS,  18SH).     Appeal  from  Nicholas  Circuit  Court.    Opinion  of  the 
court  by  Presiding  Judge  Barbour,  affirming. 

Evidence— It  was  error  to  allow  the  defendant  to  testify  as  to  transactions 
'with  a  person  who  was  of  unsound  mind  at  the  time  of  trial,  and,  therefore, 
unable  to  testify.     And  though  this  evidence  was,  after  repeated  objections 
had  been  made  and  overruled,  finally  excluded,  its  Introduction  ana  the  re- 
peated refusal  of  the  court  to  exclude  It  must  have  operated  prejudically  to 


the  plaintiff's  oas^.    And  that  faot  etrengthens  the  conrt  In  its  oonolnsion 
tiAtrtbe  vwdlok  is  flagrantly  a^aliiit  the  evlcteiioe. 

Hanson  Kennedy  for  appellant ;  John  P.  Xorvell  and  Kennedy  A  Son  for 
appellee.  - 

FIRST  NATIONAL  BANK   OF  CHATTANOOfSA  v.  BEHAN,  &o. 

Filed  April  28,  1800.    Appeal  from  Kenton  Giroult  Coart.    Opinion  of  the 

oonit  by  Judge  Bowden,  reversing. 

Banke— Becavery  of  money  paid  under  mistake  of  faot—Wben  money  ha> 
been  paid  under  mistake  of  faot,  which  the  person  to  whom  it  was  paid  can 
not,  with  good  consoienoe.  retain,  the  mere  faot  that  the  party  paying  would 
not  have  made  the  mistake  had  he  been  more  diligent,  is  no  defense  to  an 
action  to  recover  the  money. 

A  draft  drawn  by  appellees  and  deposited  with  a  Covington  bank  for  ool- 
lection  came  to  appellant  for  that  purpose.  Appellant  sent  it  to  a  Knoxville 
bank,  and  was  advised  September  S  that  it  was  credited  to  appellant  subject 
to  payment.  Appellant  hearing  nothing  further,  and  having  waited  until 
September  7,  concluded  the  draft  had  been  paid,  and  so  in  effect  notified  the 
bank  which  sent  it,  and  the  Covington  bank,  having  Buoh  information,  paid 
the  amount  to  appellees.  The  draft  wan  never  paid  by  the  drawee,  and  ap- 
pellant, having  to  ancount  for  the  amount  pMd  by  the  Covington  bank  to 
appellees,  sued  appellees  to  recover  that  amount.  Held— That  appellant  is 
enntled  to  recover. 

W.  K.  Benton  for  appellant;  William  Goebel  for  appellees. 

MTJLLINS,  &0.  V.  BULLOCK,  &o. 

Filed  April  90,  ISOO.    Appeal  from  Pendleton  Circuit  Court.    Opinion  of^tbe 

court  by  Judge  Ward,  reversing. 

Evidence— In  this  action,  involving  the  title  to  personal  property,  one  of 
the  parties  claimed  under  a  contract  which  he  said  was  in  writing,  but  re- 
fosed  to  produce  the  writing.  The  court  refused  to  allow  evidence  as  to  the 
contents  of  the  writing,  but  allowed  the  statement  of  the  party  that  he  was 
the  owner  of  the  property  to  go  to  the  jury.  Held->Thnt  the  court  should 
also  have  excluded  this  statement.  The  question  whether  the  writing 
passed  the  title  to  the  property  was  one  of  law  to  be  determined  by  the  court 
upon  its  Inspection. 

Collins  &  Fenley  for  appellants;  L.  T.  Applegate  for  appellees. 

BURGHER  V.  BURGHER,  &o. 

Filed  April  SO.  1890.  Appeal  from  Logan  Circuit  Court.  Opinion  of  the 
court  by  Presiding  Judge  Barbour,  affirming;  Judge  Bowden  not  fitting. 
1.  Partners  are  not  entitled  to  interest  on  capital  furnished  by  them  to 
carry  on  a  venture  in  which  all  are  Interested,  unless  there  are  peculiar  cir- 
cumstances showing  that  it  was  the  intention  that  interest  should  be  allowed, 
and  a  partner  who  uses  the  partnership  funds  for  his  own  individual  pur- 
poses should  be  charged  with  interest,  unless  the  circumstauces  are  such  as 
to  show  that  it  was  the  intention  of  the  partners  that  interest  should  not  be 


I  charged 


2.  Exceptions  to  a  commissioner's  report  of  settlement  of  accounts  should 
be  of  such  a  character  as  to  direct  the  attention  of  the  court  to  the  particu- 
lar error  complained  of— the  particular  item  of  debit  or  credit  which  is  ob- 
jected to.  It  will  not  do  to  except  generally,  upon  the  ground  that  the 
amount  reported  In  favor  of  one  party,  is  too  great  or  too  small.  Therefore, 
snoh  an  exception  in  this  case  is  not  sufficient  to  raise  the  question  as  to 
whether  appellees  are  entitled  to  the  interest  allowed  by  the  commissioner, 
or  should  be  charged  with  Interest  with  which  they  are  not  charged. 

G.  W.  Merritt.  Geo.  S.  Hardy  and  E.  W.  Hines  for  appellant. 
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HKRNDON»  &o.  v.  TERRBLL. 

Filed  April  80,  1890.    Appeal  from  Madieon  Gironit  Court.    Opinion  of  iba- 

coart  by  Judge  Ward»  afftrming. 

1.  Partnership  real  estate— Real  estate,  bought  with  partnership  means  andt 
used  f(ir  partnership  purposes,  is  impressed  with  all  the  qualities  of  partner- 
ship property,  to  the  extent  that  its  prooeeds  may  be  necessary  to  a  settle- 
ment of  partnership  liabilities^  inoluding  the  adjustment  of  the  accounts  o^ 
the  members  of  the  firm. 

That  the  real  estate,  a  part  of  the  proceeds  of  which  are  in  controversy  in 
this  case,  was  so  purchased,  paid  for  and  used,  is  fully  established  by  the 
evidence. 

9.  A  partner  is  not  entitled  to  compensation  for  attending  to  the  partner-^ 
ship  business  in  the  absence  of  a  special  agreement  to  that  effect. 

J.  A.  Sullivan  and  W.  B.  Smith  for  appellants;  C.  F.  &  A.  R.  Bumam. 
and  G.  H.  Breck  for  appellee. 

KLINGMAN  v.  SMITH. 

Filed  April  80, 1890.    Appeal  from  Louisville  Law  and  Equity  Court.    Opin» 

ion  of  the  court  by  Judge  Ward,  reversing. 

1.  Damages  for  injuries  inflicted  by  vicious  dog— In  an  action  under  sec- 
tion 10  of  chapter  9  of  the  General  Statutes  to  recover  damages  for  injuries 
inflicted  by  a  vicious  dog  owned  by  defendant,  the  allegation  that  defend- 
ant's dog  "came  upon  plaintiff's  premises,  and  thereupon  without  fault  of 
plaintlfT  the  dog  att-aoked  and  bit  plaintiff  severely,"  is  sufflclent  to  negative 
the  exceptions  named  in  the  statute,  as  is  also  the  allegation  that  at  another- 
time  "plaintiff  was  walking  along  the  public  way  and  defendants'  dog  vio- 
lently rushed  upon  and  bit  plaintiff." 

d.  Same— In  order  to  maintain  an  action,  independent  of  the  statuto,  \t 
must  be  alleged  that  the  vicious  habit  or  propensity  of  the  dog  was  known 
to  defendant. 

8.  Same— Punitive  damages— The  plaintiff  In  such  an  action  is  entitled  to 
recover  punitive  damages,  If  it  is  alleged  and  proved  that  the  dangerous, 
propensity  of  the  dog  was  known  to  defendant  before  the  Injury  complained 
of. 

4.  Same— Peremptory  instruction— As  the  evidence  of  defendant,  as  well, 
as  that  of  plaintiff,  showed  every  fact  neoesfary  to  entitle  plaintiff  to  com- 
pensation for  the  Injury  sustained,  as  provided  by  the  statute,  there  was  no 
duty  left  for  the  jury,  as  to  such  damages,  but  to  assess  the  amount.  But 
the  court.  In  giving  a  peremptory  Instruction  as  to  such  damages,  should 
have  clearly  confined  it  to  compensation,  leaving  it  to  the  jury  to  say  whether 
they  would  give  punitive  damages. 

5.  Same— The  expression  "that  the  defendant  recklessly  permitted  a  dan- 
gerous dog  to  run  at  large**  If  not  the  legal  equivalent  of  the  expression 
"that  the  defendant  recklessly  permitted  a  dangerous  dog  to  run  at  large,. 
knowing  that  the  dog  was  a  dangerous  one;"  and  the  jury  might  have  be* 
lieved  the  former  without  believing  the  latter. 

CNeaU  Jack6oa&  Phelps  for  appfillaat ;  ^'ilson  &.Tbum  for  appellee. 
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RANKIN'S  ADM'R,  &o.  v.  WALLzVCE. 

.    (Filed  March  8,  18C0— Not  to  be  reported.) 

GoDsideratlon— Uodae  iofiuence— Mental  oapaoity~Ia  an  aotlon  by  appel- 
IsDte.  as  tbe  admlDlsti'ator  aod  heirs  of  R.,  to  set  aside  a  deed  of  ooDvey- 
ance  made  to  appellee  for  tbe  recited  consideration  of  f2,0(i0,  alleging  no 
ooDaideratlon  and  undue  Infiuenoe  by  tbe  vendee  over  tbe  mind  of  the  ven- 
dor, appellee,  for  defense,  states  that  tbe  true  consideration  for  tbe  convey- 
SDoewas  tbe  undertaking  by  appellee  to  maintain  and  support  tbe  vendor 
and  bis  wife  during  life,  and  to  pay  numerous  debts  owing  by  the  vendor, 
and  that  at  tbe  time  of  drafting  the  deed,  tbe  vendor  supposing  bis  debts  to 
amount  to  about  $2,000,  recited  that  amount  as  the  consideration  for  the 
deed,  and  appellee  alleges,  further,  that  be  had  paid  debts  for  the  vendor 
amoDoting  to  about  $1,500;  had  supported  the  vendor  until  bis  death  and 
wascoDtinuing  to  support  his  wife.  Held— That  the  consideration  for  the 
ooDveyanoe  was  fair  and  adequate  and  nV)  undue  influence  over  the  vendor's 
mind  appears  to  have  been  ejierclRed  by  appellant;  on  tbe  contrary  the 
arrangement  entered  into  by  tbe  vendor  appears  to  have  been  wise  and  fair. 

Carroll  &  Jackson  for  appellants. 

Jno.  D.  Carroll  and  W.  M.  Cravens  for  appellee. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

Tbe  administrator  and  heirs  of  Septimus  Rankin  brought  this 
action  against  the  appellee  for  the  purpose  of  setting  aside  a 
deed  of  conveyance  of  195  acres  of  land,  wliich  \v«s  made  by 
Septimus  Rankin,  upon  the  ground  that  the  conveyance  was 
procured  by  fraud  and  undue  influence,  an^  was  without  any 
consideration. 

The  deed  recites  a  co'nsideration  of  $2,000.  But  it  is  allef^ed 
and  proven    by  the  appellee  that   the  said  sum  was   not  the  spe« 
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98  eankin's  adm'r,  &o.  v.  Wallace, 

<3iflo  coDBideration  agreed  upou;  that  the  true  consideration  was 
the  agreement  to  pay  Septimus  Rankin's  debts,  and  to  board  and 
care  for  him  and  his  wife  during  their  respective  lives;  that  he 
has  complied  with  the  agreement  in  so  far  as  to  pay  said 
Rankin's  debts,  and  care  for  him  during  his  life,  which  occurred 
in  1887,  the  contract  having  benn  made  in  1882,  and  the  deed 
having  been  made  in  1884;  and  since  said  Rankin's  death  he  has 
supported  and  cared  for  his  widow,  and  is  now  doing  so. 

There  is  no  disagreement  about  the  foregoing  being  the  true 
con^^ideration  for  (he  agreement,  and  that  the  appellee  has  hon- 
estly and  faithfully  performed  it,  and  is  now  doing  so.  But  it  is 
said  that  the  proof  of  this  consideration  contradicts  Ibe  consider- 
ation mentioned  in  the  deed,  and  is,  therefore,  incompetent. 

The  appellee  says  tliat  Mr.  Rankin  estimated  his  indebtedness 
to  be  about  $1,500,  and  in  having  (he  deed  drawn  he  desired  the 
flum  of  |2,0(K)  to  be  put  in  the  deed  as  the  consideration,  suppos- 
ing; that  said  sum  would  certainly  cover  the  amount  of  indebted- 
ness. 

With  this  explanation  we  fail  to  see  the  inconsistency,  and  the 
matter  of  boarding  ar.d  caring  for  these  two  old  people  is  an  ad- 
ditional consideration,  and  not  a  contradictory  one. 

It  is  also  contended  tliat  this  consideration  was  inadequate, 
therefore,  evidenced  fraud  or  undue  influence  on  tlie  part  of  a 
shrewd  and  designing  man  over  a  weak  and  feeble  old  man,  who 
was  dominated  by  the  former. 

The  proof  by  the  appellants'  witnesses,  all  of  whom  are  related 
to  the  appellants,  save  one  or  two,  put  the  value  of  the  land  at 
not  less  than  $4.tK)0;  some  of  them  put  it  at  a  greater  sum.  The 
appellee  has  a  greater  number  of  witnesses,  none  of  whom  are 
related  to  him,  save  one  or  two,  and  they  put  the  value  of  the 
land  at  about  $8,000.  This  valuation,  as  we  think,  is  about  cor- 
rect. 

The  uncontiadicted  proof  is  that  the  appellee  paid  for  said 
Rankin,  nnd  let  him  have  money  on  account  of  the  land  transac- 
tion, amounting  to  at  least  $1,5(H),  and  boarded,  clothed  and 
cared  for  said  Rankin  during  his  liTe  and  has  done  the  same  for 
his  widow,  and  is  now  doing  so,  and  may  have  to  continue  to 
do  so  several  years  longer.  Wo  think  this  additional  considera- 
tion made  the  entire  consideration  adequate.  It  seems  that  Mr. 
Rankin  and  his  wife  were  old,  and  his  children  by  his  first  wife 
were  grown  and  had  gone  to  themselves,  save  one,  and  he  was 
heavily  in  riebt  for  a  man  of  his  means;  he  was  unable,  by  reason 
of  age,  to  make  money  enough  on  his  farm  to  pay  his  debts  and 
support  his  family;  the  farm  was  heavily  mortgaged,  and  would 
have  to  be  sold,  perhaps,  at  a  sacrifice,  and  him  and  family  de- 
prived of  a  home  unless  some  arrangement  was  made  to  pay  the 
■debts  and  save  something  to  live  on,  so  he  propospd  to  his  step- 
son, the  appellee,  take  the  farm  and  pay  his  debts,  and  support 
and  care  for  him  and  his  wife  during  their  respective  lives. 

We  think  that  this  arrangement,  under  the  circumstances,  was 
prudent.  Was  said  Rankin  competent  to  make  it?  We  think 
that  it  is  abundantly  shown  by  the  proof  that  he  was.  Was  he 
unduly  influenced  to  make  it?  We  think  that  the  proof  clearly 
shows  that  he  was  not. 

As  to  the  first  proposition  the  proof  is  overwhelming  that  said 
Rankin  was,  at  the  time  he  made  the  verbal  contract,  and  at  the 
time  the  same  was  reduced  to  wriring,  a  stout,  healthy  and  sen- 
sible old  man;  that  he  was  physically  and  mentally  enfeebled 
by  age,  but  his  will  power  was  strong,  and  he  retained  his  mental 
faculties  to  a  remarkable  degree. 

As    to  the   second   proposition  the  proof   is  clear   that  the  ap- 
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pellee  did  not  influence,  nor  attempt  to  influence,  bim  to  make 
the  contract.  The  only  three  circumstances  proven  Uiat  would 
tend,  in  connection  with  other  circumstances,  if  proven,  to  show 
that  Kankin  was  unduly  influenced  are:  FirHt.  The  declaration 
of  the  appellee  that  he  intended  to  get  the  place  for  a  song,  and 
sing  it  himself.  Second.  His  assertion,  after  the  place  was  con- 
veyed to  him,  that  Bankin  owned  it.  Third.  His  being  the  step- 
son of  Rankin,  and  living  with  him  and  having  his  confldence. 
But  the  witnesses  who  tesiifled  tu  the  flrst  and  second  facts  are 
flatly  contradicted  by  the  appellee.  The  veracity  of  the  witness 
swearing  to  the  flrst  named  fact  is  impeached  by  the  appellee, 
and  the  appellants  do  not  come  to  his  support.  As  between  this 
and  the  witness  the  lower  court  gave  credit  to  the  appellee, 
which,  under  all  the  circumstances,  was  justifiable. 

As  to  the  third  proposition  there  is  no  proof  that  the  appellee 
took  any  undue  advantage  whatever  of  his  jelations  with  Rankin. 

The  judgment  is  affirmed. 


APPKRSON'S  ADM'R  v.  TRIPLETT. 

(Filed  May  20,  18flO— Not  to  be  reported.) 

1.  Trespass— Parti (iiou  fence— Damages— In  an  aotion  on  purchase  roooev 
Qofies  appellee  alleged  as  n  defenpe  a  countei claim  for  damages  that  appel- 
Jant  tore  away  the  partition  fence  and  exposed  appellee's  crops  to  trespass 
by  stock,  and  was  allowed  8107  damages.  Held— That  said  defense  was 
pioperly  allowed,  and  the  damages  recovf-red  were  not  excessive. 

2.  Pi«adinga— Rejoinder— The  court  properly  struck  out  of  the  rejoinder 
all  matterH  constituting  a  counterclaim,  as  the  answer  should  have  pre- 
sented such  defense. 

Alexander  Lackey  for  appellant. 

Wm.  M,  Fulkerson  for  appellee. 

Appeal  from  Lawrence  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  sued  the  appellee  on  three  promissory  notes,  ex- 
ecuted to  the  appellant  as  administrator,  with  the  will  annexed, 
for  the  price  of  thirty  acres  of  land. 

The  appellee  relied  upon  the  defenses  that  the  appellant,  by  a 
writ  of  possession,  had  wrongfully  ejected  him  from  the  posses- 
sioD  of  fifteen  acres  of  this  land,  and  had  wrongfully  torn  down 
bis  fence  and  stock  had  entered  upon  his  land  and  destroyed  his 
«rop. 

The  proof  is  that  only  two  acres  and  a  fraction  of  an  acre  of 
l&Dd  belonging  to  the  appellee  was  included  in  said  writ. 

For  tearing  away  the  partition  fence  and  the  damage  done  to 
Appellee,  in  consequence  thereof,  the  court  allowed  the  appellee 
one  hundred  and  seven  dollars  and cents. 

The  writ  of  possession  was  executed,  and  the  fence  was  torn 
down  on  the  11th  day  of  May,  1887.  Shortly  thereafter  the  ap- 
pellee reset  the  fence  (inferentially)  by  the  permission  of  Aux- 
ler,  who  was  in  possession  of  the  land  described  in  the  writ. 
The  resetting  of  tne  fence  protected  the  appellee  against  tres- 
passes by  stock.  Thereafter  some  one  tore  down  the  fence  again, 
and  exposed  the  appellee's  crop,  etc.,  to  trespasses  by  slock,  and 
the  principal  damage  was  done  the  appellee  by  this  second  tear- 
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Ing  down  the  fence.  No  one  intimates  that  the  appellant  had 
anything  to  do,  by  advioe  or  otherwise,  with  this  tearing  down 
the  fence.  His  connection  with  the  writ  of  possession  had  long- 
since  ceased.  It  follows  that  he  is  not  responsible  for  this  second 
act.  For  the  first  act  of  tearing  down  the  fence,  under  the  alle- 
gations, he  is  responsible,  for  which  the  court  assessed  damages. 
We  think  that  the  damages  thus  assessed  were  reasonable.  The 
strilcing  from  the  rejoinder  all  matter  in  reference  to  the  counter- 
claim was  correct,  as  that  matter  should  have  been  set  up  in  the 
answer.     There  is  no  brief  on  file  for  the  appellant. 

The  Judgment  is  affirmed.     But  as   the  appellee  is  the  real  ap- 
pellant, he  should  pay  the  costs  of  the  appeal. 


JUMP  V.  JOHNSON. 
(Filed  May  22,  1888— Not  to  be  reported.) 

Liep— Contribution— Sareties— Usury— J.  and  B.,  as  principals,  and  M.  .a» 
surety,  executed  to  Johnson  tlieir  promissory  note  for  |l,(HO,  bearing  10  per 
cent,  interest  from  date  until  paid,  J.  and  B.  niortgaglnit  tlieir  lands  to  M. 
as  indemnity,  tlie  note  and  ujortgafre  hotb  bearing  date  of  August  21),  187(1. 
In  an  action,  in  1884,  to  enforce  satisfaction  of  said  note  by  a  sale  of  said 
lands,  J.  alleging  In  his  answer  that  be  had  paid  an  amount  equal  to  one- 
half  of  the  indebtedness  as  agreed  between  him  and  B.,  ai^ked  that  the  landa 
of  6.  be  first  sold  and  "that  hi^  lands  only  be  sold,  If  necessary,  to  pay  the  bal- 
ance of  the  debt.  B.  consenting  to  this  In  his  pleadings  the  court  ordered 
that  the  lauds  of  B.  be  first  sold  to  satisfy  the  debt.  The  lands  of  B.  were 
sold  for  an  amount  supposc'd  to  he  the  balance  of  the  delit,  but  wbiob 
proved  to  be  an  error,  lauklng  $260  of  satisfying  the  debt.  The  lands  so- 
sold  having  passAd  by  transfer  to  J.,  and  B.  being  dead  and  his  estate  in- 
solvent, the  case  was  redocketed  and  a  sale  of  the  land  ordered  to  satisfy  the 
balance  of  the  debt.  J.  objected  to  said  order  on  the  ground  that  he  was 
only  liable  for  one  half  of  the  debt,  and  further,  that  os  the  money  was  aot- 
ually  paid  on  the  second  day  of  September,  1H76,  4  per  cent,  interest  thereon 
was  usurious  and  that  a  credit  of  same  on  the  note  would  satisfy  the  debt. 
Held— That  the  contract  was  completed  on  the  2Mth  day  of  August,  1876,  and 
the  rate  of  interest  agreed  on  was  not  usurious:  also  that  J.  and  B.  were 
both  principals  to  Johnson  for  the  payment  of  the  whole  amount  of  money* 
and  Johnson  having  no  knowledge  of  any  private  arrangements  between  J. 
and  B.  as  to  the  portion  of  the  money  each  should  pay,  was  not  affected^ 
thereby. 

Jas.  Montgomery  for  appellant. 

J.  P.  Hobson  and  Brown  &  Haycraft  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant,  Henry  Jump,  and  William  Bird,  as  principal, 
and  Eliza  S.  Monin,  as  surety,  executed  their  note  to  the  ap- 
pellee for  $2,000  borrowed  money,  which  note  was  made  due  and 
payable  twelvo  months  after  date,  and  bore  ten  per  cent,  interest 
from  date  until  paid.  The  note  bore  date  the  29th  day  of  August^ 
1876.  The  appellant  and  Bird  mortgaged  their  respective  lands* 
to  Eliza  S.  Monin   to  secure   her   as  their   surety   on   said    note^ 
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7be  mortgage  "was  dated  and  acknowledged  on  the  29tb  day  of 
August,  1876.  The  appellee,  in  the  spring  of  1884,  recovered  judg- 
loent  for  the  balance  due  on  this  note,  and  for  the  enforcement 
of  Eliza  S.  Monin^s  mortgage  lien  to  satisfy  said  judgment. 
There  was  no  defense  to  this  proceeding.  The  appellant,  how- 
ever, plead  that  he  had  paid  half  of  the  note,  including  interest, 
which,  by  arrangement  between  him  and  Bird,  was  all,  as  be- 
tween them,  he  should  pav,  and  he  asked  the  court  to  order 
Bird's  land  to  be  first  sold  to  satisfy  the  balance  of  the  debt. 
Interest  and  costs.  To  this  Bird,  by  his  answer,  assented. 
AocQrdingi3%  the  court  ordered  the  land  of  Bird  to  be  first  suld, 
and  if  it  did  not  bring  enough  to  satisfy  said  balance,  etc.,  then 
the  appellant's  land  was  to  be  sold  to  satisfy  the  deficiency. 
Bird's  land  was  first  sold,  and  it  brought  an  amount  supposed  to 
be  sufficient,  according  to  the  calculation  of  the  commissioner 
making  the  sale,  to  satisfy  said  balance  and  costs.  Bird  himself 
bought  the  laud,  and  the  appellant  was  one  of  bis  sureties  on  the 
«ale  bond.  After  the  confirmation  of  the  salts  and  collection  of 
the  purchase  money  it  was  ascertained  that  the  commissioner, 
by  a  miscalculation,  fell  short  of  the  correct  balance  due  by 
about  $251,  consequently  Bird's  land  did  not  sell  for  enough  to 
satisfy  said  balance  by  that  sum.  Bird  being  dead  and  his  estate 
being  insolvent,  and  said  land  having  been  sold  by  his  heirs  and 
purchased  by  the  appellant,  the  appellee,  upon  notice,  the  case 
still  being  upon  the  docket,  moved  the  court  to  order  the  sale  of 
so  much  of  the  appellant's  land  as  would  satisfy  said  balance. 
The  court,  notwithstanding  the  objections  of  the  appellant,  made, 
-said  order.  The  first  objection  is  that,  as  the  burrowed  money 
was  received  oil  the  2d  day  of  September,  1876,  the  ten  per  cent, 
interest  law  having  expired  on  the  81st  of  August  preceding,  the 
agreement  to  pay  four  per  cent,  in  excess  of  six  percent,  interest 
was  usurious,  and  the  payment  of  said  usury  more  than  extin- 
guished the  balance  that  the  appellee  claimed  to  be  due. 

It  is  to  be  observed  that  the  appellant  does  not  claim  that  the 
agreement  was  made  after  the  31st  of  August,  and  that  the  note 
and  mortgage  were  antedated  to  make  it  appeal  that  the  con- 
tract was  made  before  the  expiration  of  the  ten  per  cent.  law. 
It  is  alleged  that  the  money  was  not  received  until  after  that 
time.  It  is  certain,  from  the  proof,  that  the  contract  was  made 
on  the  27th  of  August,  and  the  note  and  niorte:&ge  were  given  on 
that  day,  and  the  latter  was  acknowledged  on  that  day,  and  a 
'Check  for  the  money  was  executed  and  received  on  that  day.  In 
a  word,  the  contract  was,  in  each  essential,  completed  on  that 
day,  and  the  mere  fact  that  the  money  was  not  received  on  the 
check  until  the  2d  day  of  September  did  not  impress  the  contract 
to  pay  ten  per  cent,  as  usurious. 

The  second  objection  is  that  the  appellant  was  only  bound  for 
■one-half  of  the  note  as  principal,  and  stood  in  the  relation  as 
surety  for  Bird  for  the  other  half,  and  conduct  of  the  commis 
sioner  acquiesced  in  by  the  appellee  in  selling  Bird's  land  appar- 
ently for  the  full  amount  of  the  alleged  balance,  thereby  caus- 
ing the  appellant  to  believe  that  the  whole  amount  of  the  debt 
bad  been  paid,  and  causing  him  to  take  no  pteps  to  secure  him- 
self against  loss  by  reason  of  said  balance  being  unpaid,  he  was 
released  from  the  payment  of  the  same.  It  is  clear,  from  the 
proof,  that  the   appellant  and  Bird  were   co-principals  to  the  ap- 

Eellee  for  the  whole  amount  of  said  note,  and  the  arrangement 
etween  themselves,  to  the  effect  that  they  would  divide  the 
money  borrowed  equally  between  them,  was  a  mere  agreement 
between  themselves,  which  in  nowise  entered  into  the  contract 
"With  the  appellee.     If  each  one  had,  without  any  express  agree- 
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tnent,  taken  half  of  the  money,  an  equity  would  have  arisen  be- 
tween  them  to  be,  as  between  themselves,  responsible  for  one-- 
half  each.  But  this  would  not  have  entered  into  a  contract,  ex- 
pressed or  implied,  with  the  appellee  that  each  was  to  be  suret^r 
of  the  other  for  one-half  of  the  debt.  This  collateral  aKreemen^ 
of  theirs  to  divide  the  money  between  themselves  stands  in  pre* 
oisely  the  same  attitude  as  would  the  case  Just  supposed,  anc^ 
the  appellee  not  having,  expressly  or  impliedly,  entered  into  it« 
was  not  bound  by  the  rule  that  governs  principal  and  surety  in 
such  cases. 

The  judgment  is  afflrmod. 


WASHINGTON  COITNTY  COUBT  v.  McKEE. 

(Filed  May  24,  1890— Not  to  be  reported.) 

Attorney's  fee— Intepeat— The  oooDty  court  of  Washington  oonnty,  under- 
power  granted  to  it  by  a  special  act  of  the  leieidlature,  assumed  the  payment 
of  an  attorney's  fee  to  Geo.  R.  McKee  and  others,  incurred  at  the  Inst-anoe* 
of  taxpayers  of  said  county ,  to  the  amount  of  |6,0GO.  After  a  long  delay 
the  county  court  paid  the  principal,  but  refused  payment  of  any  interest  on 
same,  alleglns  that  as  it  came  under  the  pame  rule  as  ordinary  appropria- 
tions by  the  county  court  it  bore  uo  interest  and  that  the  court  had  not 
asteed  to  pay  interest  thereon.  Held— That  the  voluntary  assumption  hy 
the  county  of  said  debt  and  the  release  of  solvent  parties  bound  to  McKee 
and  others  for  same  was  a  sufficient  consideration  for  the  undertaking  to> 
pay  said  debt,  and  the  same  justly  bears  Interest  from  the  date  of  its  assump- 
tion hy  the  county  court. 

C.  C.  MoChord  and  Jno.  W.  Ijewis  for  appellant. 

W.  P.  D.  Bush  and  W.  B.  Harrison  for  appellee. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  county  court  of  Washington  county  subscribed  $800,000  to 
the  capital  stock  of  the  Cumberland  and  Ohio  Railroad  Company^ 
After  this  subscription  was  made  John  W.  Burton  and  others, 
tAxpayeiH  of  that  county,  for  themselves  and  the  taxpayers 
generally,  instituted  proceedings  assailing  the  validity  of  the 
sub.scrlntion,  and  succeeded  in  defeating  the  collection  of  the 
tax.  They  employed  (leorge  R.  McKee  and  other  counsel  in  the 
case,  and  agreed  to  pay  McKee,  tlie  attorney,  the  sum  of  |6,00O- 
for  Ins  services.  This  liability  having  been  incurred  for  the 
benefit  of  all  the  taxpayers,  the  legislature  authorized  the 
county  court  to  paj'  the  indebtedness,  or  ratlier  to  assume  the 
liability,  and  to  impose  a  tax  on  the  people  for  that  purpose,  the 
tax  debt  not  to  exceed  tt-n  cents  on  the  $100,  and  to  be  levied  an- 
nually until  paid.  The  county  court  was  also  empowered,  if  it 
saw  proper,  to  pay  tlie  debt  out  of  the  funds  then  on  hand,  or 
with  the  consent  of  the  attorneys  to  issue  its  bonds,  payable  to 
them  with  interest  from  date,  the  interest  not  to  exceed  seven 
per  cent.  The  county  court  saw  proper  to  make  the  levy,  instead 
of  issuing  the  bonds,  or  of  paying  the  debt  out  of  the  funds  then 
in  tlie  county  treasury;  and  if  the  views  of  counsel  representing 
the  court  are  to  prevail,  it  was  better  to  nia)<e  the  levy,  as  in 
that  event  the  county  could  postpone  payment  without  any  lia^ 
bility  for  interest  upon  the  debt.  The  county  paid  the  pfinoi- 
][)al  after  a  certain  lapse  of  time,  but  declined  to  pay  the  interest^ 
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amounting  to  several  liundred  dollars,  upon  the  ground  that  it 
was  an  ordinary  appropriation  by  the  county  in  the  discharge  of 
its  governmental  or  ministerial  duty,  and  no  interest  could  be 
collected. 

The  ordinary  appropriations  for  working  road,  supporting  the 
poor,  etc.,  and  such  as  arise  from  no  contract,  but  by  reason  of 
the  control  of  the  county  over  its  funds,  and  the  subject  to  which 
they  are  to  be  applied,  bear  no  interest,  but  the  case  before  us  is 
entirely  dissimilar. 

The  county  court  in  this  instance  made   an  order  assuming  the 
liability  of  Burton  and  others  to  George  R.  McKee  for   six  thou- 
sand dollars,  and  in  doing   so  assumed  to  pay  the  principal  and 
interest.     It  was  a  debt  the  county  felt   it  should   assume  as  an 
act  of  justice  to  the  taxpayers,  who  had  made    themselves  indi- 
vidually liable    to  the  attorney,  and    when  agreeing    to  pay  this 
debt,  the  mere  fact   that    it   had  failed  to  agree    to  pay    interest 
ifi  no  Yeason    why  interest   should    not   accrue.     If    the   county 
oourt,  under  legislative  enacbment,  had  agreed   to  pay  the  $6,000 
for  the  services  at  a  certain   date,  can  there   be  any  reason    why 
interest  should  not  follow  the  debt  from' its  maturity  until  paid? 
We  can   perceive    none.     The    countj'  court,  through  the   people, 
bad  imposed  upon  it  an  act  that  was  independent  of  such  duties 
as  ordinarily  pertains  to  it,  and  required  the  county  to  become  a 
stoekholder  in  a  railroad  company,  and  in  doing  so  it  stood  upon 
the  same  footing  as  other  stockholders,  if   the  subscription    was 
binding,  and  when   assuming  to   pay  the  debts  of  those  incurred 
in  defeating  the    subscription  it  became   liable,  just   as  the  tax- 
payers wore  when    they  were  released,  and   the  county  accepted 
in  their  stead,  and  the  county  is  liable  ^or  the   interest  from  the 
time  the   money  was  due    and  payable    to  McKee    by  those   who 
bad  agreed    to  pay  it.     The   assumption  or  agreement  to  pay  the 
debt  was  voluntary  on    the  part  of    the  county,  and    there  .  is  no 
reason  why  McKee,  who  held  the  obligation  of   parties  perfectly 
solvent,  should  release  them  and  take  the  county  for  the  princi- 
pal, and  abandoning  his  rijrht  to  the  interest. 

Tbe  court  below  having  given   judgment  for   the  interest,  it  is 
now  affirmed. 


GRAY,  &c.  v.  MARSHALL. 

(Filed  .rune  3,  1890— Not  to  be  reported;) 

1-  Huflband  and  wife— Lien  on  wife's  land  for  Deoessarles— In  an  action 
2)J  appellants,  as  heirs  of  M.,  to  recover  of  appellee  a  tract  of  land  which 
liad  been  conveyed  to  him  by  the  wife,  without  her  husband  uniting  with 
iierln  the  deed,  appellee  set  up  thn  equitable  defense  that  the  nonsideration 
of  said  deed  was  the  support  and  maintenance  by  appellee  of  M.  and  her 
bnsliand  for  several  years,  and  that  appellee  having  erected  necessary  and 
valuable  improvements,  and  paid  taxes  on  said  laud,  was  entitled  to  a  lien 
CD  said  land,  in  the  event  of  a  cancellation  of  said  deed,  to  reimburse  him 
Id  the  cost  of  maintenance  and  support  of  M.  and  husband;  also  the  value 
of  said  improvements  and  taxes.  Held— That  the  deed  was  Invalid,  but  ap- 
pellee was  entitled  to  a  lien  for  support  and  maintenance  as  necessaries  for 
the  family,  under  section  2,  article  2,  chapter  q2,  General  Statutes.  The 
BignioK  and  acknowledgment  of  the  deed  by  the  married  woman  was  suffi- 
cient to  charge  her  land  under  said  section,  and  the  chancellor  having  ad- 
justed the  taxes,  rents  and  value  of  improvements,  which  were  proven  to  bo 
necessary  and  valuable,  and  charged  the  balance  due  appellee  on  the  landv 
the  jiidgment  is  affirmed. 

0.  Decedent's  estate— AflBdavit— A  failure  to  object  to  a  claim  against  de-> 
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oedent's  estate  for  want  of  affidavit  and  proof,  until  after  Judgment,  wm  a 
waiver  of  the  objection. 

8.  Transfer  of  action— Upon  filing  of  a  purely  equitable  defense  it  was 
proper  to  transfer  the  action  to  equity. 

B.  S.  Friend,  R.  H.  Weddington  and  J.  C.  Wickliffe  for  apftl- 
lants. 

Thomas  H.  Hines  and  James  Goble  for  appellee. 

Appeal  from  Floyd  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

Appellants,  heirs  at  law  of  Polly  Ann  Meadows,  brought  this 
action  to  recover  of  appellee  a  tract  of  land,  which  the  decedent 
attempted  in  1877  to  convey  to  him,  while  a  married  woman,  her 
husband  not  uniting  in  the  deed. 

As  defense  appellee  stated  in  his  answer  the  deed  was  made 
in  consideration  of  his  agreement  to  take  care  of  and  support  her 
as  long  as  she  staid  at  his  house,  and  such  was,  in  substance, 
the  consideration  recited  in  the  instrument.  That  she  and  her 
husband,  both  being  helpless,  had  been  supported  by  him  about 
one  year  previous  to  date  of  the  deed,  and  continued  afterwards 
to  bo  so  taken  care  of  and  supported  at  his  residence,  she  for  six 
and  ho  for  two  years.  He  alleged  that  he  had  erected  lasting 
and  valuable  improvements  on  the  land,  and  also  paid  taxes 
assessed  against  it. 

The  lower  court  correctly  adjudged  the  deed  did  not  have  the 
effect  to  divest  her  of  the  legal  title,  but  that  appellee  was  enti- 
tled to  recover  for  supporting  her  five  and  her  husband  two 
years;  and  also  $140  value  of  improvements  and  $38  taxes,  luakins 
1778,  from  which  \vas  deducted  IH51.81  for  rents,  and  $50  for  coal 
taken  off  the  land,  leaving  $371.77,  for  which,  with  interest,  it 
was  adjudged  a  lien  existed  on  the  land,  and  sale  thereof  was 
directed. 

If  the  alleged  indebtedness  to  appellee  by  Polly  Ann  Meadows 
be  a  charge  on  the  tract  of  land,  an  equitable  'defense  to  the 
action  was  clearly  presented  in  the  answer,  and  it  was  not  error 
to  transfer  the  action  to  equity,  where  alone  could  the  relief 
sought  be  afforded.  Section  2,  article  2,  chapter  52,  Ueneral  Stat-' 
utes,  provides  that  real  estate  of  the  wife  shall  be  liable  for 
such  debt  or  responsibility  conh'acted  by  her  after  marriage  on 
Account  of  necessaries  for  herself,  or  any  member  of  her  family, 
her  husband  included,  as  shall  be  evidenced  by  writing  .signed 
by  her. 

We  do  not  see  to  what  the  term  **necessaries''  can,  in  legal 
contemplation,  he  more  appropriately  applied  than  to  the  actual 
sustenance,  sheltering  and  clothing  received  by  Polly  Ann 
Meadows  and  her  husband  from  appellee.  Nor  do  we  see  how 
better  evidence  in  writing  of  such  debtor  responsibility  could  be 
afforded  than  is  done  by  the  deed,  which  she  signed  and  ac- 
knowledged. The  improvements  seem  to  have  been  necessary, 
increased  the  vendible  value  of  the  land,  and  having  been  made 
apparently  in  good  faith,  and  with  the  knowledge  and  consent 
of  l)oth  husband  and  wife,  must,  in  accordance  with  former  rul- 
ings of  this  court,  be  likewise  considered  a  charge  upon  the  land, 
as  also  taxes  paid  by  the  appellee.  (Thomas  v.  Thomas,  11  B.  M., 
40();  Hawkins  v.  Brown,  10  Bush,  186.)  To  allow  appellants  to 
receive  the  land  under  the  circumstances  of  this  case,  free  from 
any  charge  for  support  of  the  decedent  when  ph<j  was  In  a  help- 
less condition,  or  for   cost   of   valuable   improvements  or    taxes 
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paid,  would  be  not  merely  inequitable,  but  contrary  to  the  reason 
of  the  statute  as  heretofore  interpreted  by  this  court. 

The  relief  asked  by  appellee  did  not  involve  a  settlement  of  the 
«8tate  of  the  decedent,  and  even  if  ho  could  have  been  required 
to  make  affidavit  and  proof  of  his  demands,  appellants,  by  fail- 
ing to  apply  for  a  rule  at  the  proper  time,  must  be  regarded  as 
having  waived  the  right,  and  can  not  now  defeat  reoovur^^  upon 
such  e:round. 

We  tbiok  appellee  held  and  was  entitled  to  enforcement  of  a 
lien  on  the  land  for  the  amount  allowed  by  the  lower  court,  and 
judgment  directing  a  sale  for  that  purpose  is  affirmed. 


JONES  V.  WORDEN,  KICHIE  *&  HANFORD. 

(Filed  June  3,  1890.) 

1.  HoBbaDd  and  wife— Agecoy— A  husband  permitted-bis  wife  to  carry  on 
the  business  of  a  milliner,  without  hfr  bfing  enipowernd  to  trade  as  a  feme 
*oIe.  DnriDg  the  course  of  the  business  she  contiaoted  debts  which  thn  hus- 
i*n<l  MURht  to  avoid  the  payment  of,  allefsing  want  of  authority  on  the 
|«rt  of  tbe  wife  to  contract,  ond  no  promise  or  ratifloatioo  on  bis  part. 
Held-That  as  the  lowf»r  court,  after  consideration  of  much  conflicting  tPRti- 
^ODy,  decided  afralnst  the  husband,  its  finding  will  not  he  distnrlied.  The 
Mw  Implies,  from  th«  mere  relation  of  husband  and  wife,  that  the  wife  la 
tbe  agent  of  tho  husband  to  purchast^  such  things  as  are  necessaiy  for  the 
lamlly,  bnt  to  hold  the  husband  liable  for  debts  contracted  by  the  wife  In 
ttnyinit  on  a  separate  business  from  her  husband  the  law  does  not  Imply 
<uoh  agency  merely  from  the  relation  of  husband  and  wife,  therefore,  his 
jonsent  and  authority  to  the  wife  must  be  proven  in  such  case,  and  the 
(SotBand  circumstances  evidencing  such  authority  are  deemed  sufficient  In 
WW  case. 

d  fl  ?®^  trial— That  "the  verdict  is  contrary  to  law"  is  too  general  and  in- 
wnnlte  as  a  ground  for  a  new  trial. 

''ontaine  T.  Fox  for  appellant. 

^*  E,  Willson  for  appellees. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Holt. 

.^^  exception  was  taken  by  the  appellant,  Arthur  Jonos,  to  the 
instructions  Riven  to  the  jury,  nor  to  the  refusal  of  the  court  to 
0*1,®  ^hose  asked  by  him. 

ihe  only  grounds  upon  which  a  new  trial  was  asked  are:  First. 
Ane  Verdict  is  not  sustained  by  sufficient  evidence.  Second. 
*^^^er(liot  is  contrary  to  law. 

*hi8  court  has  repeatedly  decided    that  a  mere   statement  that 
*ne  finding  is  contrary  to  law  is  too  general  to  admit  of  consider- 
«"on.    It  calls  the   attention  of  the  court  to  no  particular  error; 
J"2  the  lower    court  should    not  be   required,  upon    such    an    in- 
definite statement,  to  spend    its  time    and  possibly  exhaust   its 
P*tience  in  reviewing  its  action  during  tlie  entire  trial  to   see    if 
Wystep  has  been  taken  in  the  wrong  direction.     Fairness   to  it, 
as  well  as  the  interest  of   liitgants  and  the   public,  requires  that 
tbe  complaining   party  should  indicate,  at  least  with    such    cer- 
tainty as  is  reasonably    calculated  to    call    the    attention  of  the 
coart  to  it,  the    particular   error  upon  which    he  bases  his  com- 
plaint. 
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The  single  question,  therefore,  presented  by  this  record  upon 
this  appeal  is  whether  there  is  any  evidence  to  support  the  ver> 
diet. 

The  petition  is  in  form  assumpsit  for  the  balance  of  the  prioe 
of  a  bill  of  merchandise  sold  the  appellant  by  the  ajipellees. 

It  avers  that  it  was  sold  and  delivered  at  his  request,  and  thai 
he  promised  to  pay  for  it. 

The  evidence  discloses  that  the  goods  were  delivered  to  the 
wife  of  the  appellant  for  sale  and  use  in  a  millinery  store,  con- 
ducted by  her.  The  answer  uf  the  appellant  contains  a  denial 
of  the  averments  of  the  petition,  and  then  avers,  in  8ubstanoe> 
that  the  goods  were  sold  to  his  wife  without  his  knowledge  or 
consent;  that  they  were  not  necessaries  for  her  or  the  family^ 
that  the  credit  was  given  to  her,  and  that  he  was  in  no  way  In- 
terested in  the  purchase,  and  derived  no  benefit  from  it. 

The  reply  denies  these  averments,  and  in  a  second  paragraph 
avers  that  the  appellant  knew  hin  ^ifo  was  carrying  on  the  mil- 
linery business;  that  he,  at  times,  advanced  money  therefor,  and 
was  informed  of  the  purchases  by  lier  from  the  appellees  after 
they  were  made,  ratified  them,  and  promised  to  pay  the  debt* 
The  lower  court  sustained  a  demurrer  to  this  portion  of  the  re- 
ply upon  the  ground  that  it  was  a  departure  from  the  appellee's 
original    pleading.     Whether    it    did    so    properly,    or   upon    the 

E roper  ground,  it  is  unnecessary  to  determine.  It  seems  to  us, 
owever,  the  real  objection  to  this  paragraph  of  the  reply  is 
that  it  details  what  the  pleader  expected  would  be  shown  by  the 
evidence. 

^  Upon  the  trial  a  disinterested  witness  testified  that  the  appel- 
lant had  promised  to  pay  the  account.  It  is  urged  that  this  evi- 
dence was  admissible,  inasmuch  as  the  court  had  rejected  the 
second  paragraph  of  the  reply;  and  that  it  was  in  any  event  un- 
availing, as  if  true,  it  was  a  promise  to  pay  the  debt  of  the  wife, 
another  party,  and  not  being  in  writing  was  within  the  statute 
of  frauds,  and  not  binding  upon  the  appellant. 

Tlje  averment  of  the  petition,  that  the  appellant  had  promised 
to  pay  the  account,  made  this  testimony  competent.  No  further 
pleading  was  necessary  to  render  it  admissible.  Whether  it  was 
his  debt  was  the  issue.  Tliis  was  affirmed  upon  the  one  side« 
and  denied  upon  the  other.  This  testimony  elucidated  this  issue.. 
It   tended    to  show  how  the  parties  to    the  suit    had  regarded  it. 

It  is  true  the  appellant  testified  that  he  had  never  made  any 
such  promise.  The  relative  weight,  however,  to  be  given  to 
these  two  witnesses  was  a  matter  for  the  jury.  Tiie  counsel  for 
the  appellant  contends  that  the  question  at  issue  is  whether  a 
husband  is  liable  for  a  debt  made  by  the  wife,  when  trading  as 
a  milliner  with  her  own  means  and  against  the  will  of  her  hus- 
band, she  not  having  been  made  a  feme  sole,  as  authorized  by^ 
the  statute. 

In  the  discussion  of  this  question  he  has  cited  many  decisions, 
and  supportod  the  negative  view  of  the  question  with  many  rea* 
sons,  which  evince  both  careful  research  and  consideration. 

In  doing  so  it  is  improperly  assumed,  however,  that  the  caB& 
is  entirely  one-sided  as  to  the  facts.  It  is  assumed  tiiat  the  evl« 
dence  of  the  appellant  is  absolutely  true  in  all  respects,  and  that 
tliere  is  no  eontradictory  evidence  and  no  counter  circumstancea 
which,  to  any  extent,  support  the  lindini^  of  the  jury.  Herela 
consists,  in  oiir  opinion,  the  mistake  of  counsel.        j 

Undoul)tedly  the  pow^-r  of  the  wife  to  bind  the  husband  rests 
upon  the  trroiiful  «»f  jmcncy.  I'ither  express  or  implied. 

As  to  the  piirc'liiso  of  n'MM^ss'U'ies  for  the  family,  and  in  matters 
relating    to  the    houseliold.  sucii    a  power  or   agency  is    Implied 
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from  the  relation  of  husband  and  wife  merely.  To  this  extent 
she  is  ipso  faoto  his  agent,  because  she  is  his  wife.  Thus  far 
the  authority  is  presumed  from  their  relation  to  eaoh  other.  Tha 
power  is  limited,  however,  to  the  duties  and  necessaries  of  thia 
relation.  When  this  boundary  is  passed  an  agency  upon  her  part 
for  him  must  be  shown  in  order  to  bind  him,  just  as  if  she  did 
not  occupy  the  relation  of  wife  to  him.  Such  an  agency  may, 
however,  be  shown  by  express  authority,  or  it  may,  of  course* 
be  implied  from  his  acts  and  conduct.  It  is  true  the  appellant: 
testifies  that  his  wife  was  carrying  on  the  business  with  her  owa 
means,  and  against  his  will;  that  he  had  notified  those  with 
whom  she  dealt,  so  fai  as  they  were  known  to  hiui,  that  he^ 
would  not  be  responsible  for  the  debts  she  might  create;  that  he- 
bad  not  so  notified  the  appellees,  as  he  did  not  know  that  she  was 
dealing  with  them;  that  he  never  put  any  means  into  the  busi- 
ness, and  derived  no  benefit  from  it,  and  that  its  bein^  carried 
on  was  not  necessary  to  the  support  of  his  family.  Upon  the^ 
other  hand  it  appears,  however,  that  be  gave  to  his  wife  a  house 
and  lot;  that  he  united  with  ber  in  a  mortgage  of  it  to  obtain 
the  means  to  buy  the  millinery  establishment;  that  he  received 
the  money  so  obtained,  placed  it  in  bank  to  his  own  credit,  and 
then  cnecked  it  out  and  gave  it  to  her  to  purchase  the  store. 
It  also  appears  that  the  wife,  who  was  not  a  feme  sole,  had 
carried  on  the  business  for  nearly  two  years  and  perhaps  Ionger>. 
the  family  in  the  meantime  living  over  the  store,  and  that  the 
appellees  knew  she  was  a  married  woman,  because  one  of  the. 
firm  had  mel;  her  husband.  Moreover,  as  already  slated,  there. 
was  testimony  tending  to  show  that  he  had  piomised  to  pay  the 
debt.  The  wife  couid  incur  no  personal  liability  by  contract,  as 
she  was  not  a  feme  sole.  It  was  a  question  of  fact  whether  he 
had  assented  to  her  carrying  on  the  business,  thus  making  it,  in 
fact,  his  own;  and  wiiether  the  purchases,  although  mada 
through  her,  were,  in  fact,  his  own  by  reason  of  his  authorizing 
her  by  his  conduct  to  make  them.  There  was  evidence  pro  et 
con  upon  the  question.  In  determining  it  the  jury  had  a  right 
to  consider  not  only  the  appellant's  testimony,  but  any  counter 
circumstances.  The  pleadings  are  pufficient  to  support  the  ver- 
dict;  and,  upon  the  state  of  c;isg  above  indicated,  the  only  ques- 
tion presented  being  whether  the  evidence  authorized  the  ver- 
dict, the  judgment  must  be,  and  it  is,  afflrmed. 


ALEXANDER  v.    THE    WOODFORD   SPRING    LAKE  FISH 
COMPANY,  &c. 

'    '  (Filed  May  24,  18C0.) 

Easement— Estoppel— In junotlnn— The  nppellee  purchased  from  Charles 
Alexander  and  wife  and  one  Hunter  a  ^ite  for  a  dam  and  fish  pond,  the 
vundora  and  their  wives  joining  In  the  conveyances.  Upon  said  site  appel- 
lant company  conatrnoted  and  maintained  a  large  pond,  and  stocked  it  with 
fish,  "Which  was  nsed  for  years  by  the  members  of  the  company,  including 
appellant's  and  Hunter's  families  In  fishing  and  boating,  the  said  Alexan- 
der and  Hnnter  were  made  members  of  the  corporation  and  relieved  of  ])ay- 
ment  of  subsoription  as  part  of  consideration  for  the  conveyances.  .Tamea*- 
Alexander,  the  father  of  Charlrs  Alexander,  was  a  member  of  Charles  Alex- 
ander's family,  and  enjoyed  the  benefits  of  said  pond,  and  was  also  the^ 
owner  of  a  portion  of  the  land  overflowed  by  the  erection  of  the  dam,  but 
tb is  fact  was  nnkDOwn  to  the  company  until  several  years  after  the   oon^ 
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^truotion  of  said  pond,  and  said  Jiimes  Alexander  waa  present  at  the  con- 
-atruotion  of  said  dam  and  gave  advice  and  made  snggestions  as  to  said 
^onstrnction.  Several  years  after  its  oonstraction  and  use  the  dam  because 
leaky,  and  the  company  being  about  to  repair  same,  James  Alexander  ob- 
tained a  temporary  injunction  restraining  said  company  from  entering 
upon  his  land  or  overflowing  same  in  making  said  repairs.  Said  James 
Alexander  having  died  pending  tbe  action,  his  devisee,  the  wife  of  Charles 
Alexander,  became  a  party  to  the  suit  and  prosecutes  this  appeal  from  the 
judgment  of  the  lower  court  dissolving  the  injunction.  Held— That  James 
Alexander  and  the  appellant,  as  his  devisee,  are  estopped  by  their  conduct 
from  disturbing  the  easement  acquired  by  the  company  over  the  land  by  the 
silence  and  acquiescence  of  said  parties,  as  such  conduct  and  silence  created 
a  belief  that  the  company  had  acquired  the  right  to  enter  and  overflow  said 
land  from  the  proper  owners  of  same,  and  it  would  be  unconscionable  to  per- 
mit the  disturbance  of  rights  acquired  under  such  relief. 

W.  S.  Barbour  and  Wm.  Lindsay  for  appellant. 

D.  L.  Thornton,  T.  P.  Pqrter,  H.  M.  McLeod  and  E.  M.  Wal- 
lace  for  appellees. 

Appeal  frora  Woodford  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

A  number  of  citizens  living  in  or  near  the  town  of  Versailles 
formed  themselves  into  a  joint  stock  company,  with  a  view  of 
constructing  a  pond  and  stocking  it  with  fish.  The  corporation 
was  known  as  the  Woodford  Spring  Lake  Company,  with  a  capi- 
tal stock  of  $2,500,  in  shares  of  fcO  each.  It  purchased,  through 
its  chief  officer,  a  site  for  the  dam  from  Charles  Alexander  and 
A.  C.  Hunter,  obtaining  deeds  that. were  duly  executed  and  re- 
t!orded,  with  the  relinquishment  on  the  part  of  the  wife  of  each 
grantor,  and  granting  the  use  of  their  land  to  be  covered  by  the 
water  when  the  dam  was  raised  to  a  certain  height,  with  the 
right  of  ingress  and  egress  to  and  from  the  improvement.  The 
company  proceeded  to  construct  the  dam  and  to  stock  it  with 
fish,  and  after  propagating  the  fish,  in  great  numbers,  en- 
joyed the  use  of  the  lake  for  the  purpose  of  fishing,  boating, 
«tc.,  for  several  years,  when  a  leak  was  found  in  the  dam,  or  a 
part  of  it  washed  off,  so  as  to  threaten  the  entire  destruction  of 
the  enterprise.  The  company  had  expended  in  the  construction 
of'the  improvement,  and  in  other  respects,  for  the  purpose  of 
making  the  dam  secure,  a  sum  exceeding  $1,500. 

When  the  company  began  to  repair  their  dam,  or  talked  of  do- 
ing so,  James  Alexander,  the  father  of  Charles  Alexander,  filed 
his  petition  in  equity,  seeking  an  injunction  preventing  the  com- 
pany from  repairing  the  break  in  the  dam,  for  the  reason  that 
when  repaired  it  would  back  the  water  to  such  a  distance  as 
would  cause  it  to  flow  back  upon  liis  land,  and  there  remain  per- 
manently, to  his  great  and  irreparable  injury. 

A  temporary  injunction  was  granted  tliat  was  dissolved  by  the 
final  judgment.  The  plaintitt,  .Tnmes  Alexander,  died  during 
the  progress  of  tlie  action,  and  having  left  a  last  will,  by  which 
that  part  of  the  land  over  which  tlie  water  would  extend,  if  the 
dam  was  repaired,  was  devised  to  the  wife  of  his  so^,  Charles 
Alexander.  Siie  was  made  a  party  defendant,  and  is  now  the 
appellant  in  this  court. 

When  tl)is  corporation  was  f»>rmed,  and  while  the  dam  was 
4}eing  constructed,  James  Alexander  and    his  son,  Charles  Alex- 
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^der,  lived  in  the  same  dwelling,  within  a  few  hundred  yard& 
^'  the  lake,  where  they  continued  to  reside  to  the  death  of 
Jetties,  and  here  wthe  appellant  now  resides.  The  family  of 
^HArles  Alexander,  inoluding  his  father,  James  Alexander,  en-- 
Wed  the  benefits  resulting  from  the  construction  of  the  dam» 
^i^d  the  formation  of  this  lake,  by  fishing  and  boating  in  and 
^pon  it,  exercising  the  same  rights  and  privileges  in  that  respect. 
^*th  all  the  members  of  the  corporation.  This,  in  fact,  was  both 
tacitly  and  expressly  agreed  upon  between  the  members  of  the 
oorporation  and  Charles  Alexander  when  the  contract,  under 
^hich  the  company  entered,  was  made. 

Charles  Alexander  and  Hunter  were  made  members  of  the  cor- 
poration, and  relieved  from   the  payment  of  stock,  by  reason  of 
their  conveyance  and,  as  an  additional  consideration,  were  permits 
ted,  wirh  their  families>nd  friends,  to  enjoy  the  rights  and  priv- 
iiege^  that   the  other  members   had  in  this   lake.     It   clearly  ap^ 
Pe»r8    that   Charles   Alexander   and    his   family,  including   the 
father,  the  original  plaintiff   in  this   action,  enjoyed    and    exei* 
cisecl  the  privilege  of  fishing  in  the  same  manner  the  other  mem* 
bers  did,  and  this   enjoyment  continued  until   the  break   in    the 
dam  occurred,  and  the  attempt  to  repair  was  made,  when  James. 
Alexander,  for  the  first  time,  objected  to  the  repair,  because  tha 
water  overflowed  his  land.    The  elevation  of  the  dam  was  twelve 
feet,   AS  originally  madcs  or  at  lea&t  as  authorized  by  the  convey-. 
ance     from    Charles  Alexander   and   Hunter   to    ihe     appellees. 
There  is  no  pietense  that  the  repairing  of  the   dam    would  cause 
the  water  to  overflow  the   appellant's  land    to  a   greater   extent 
than   Defore  the  break  was  made.     The  fact  also  appears  that  the 
corporation  and  its  members,  except  Charles  Alexander,  were  ig- 
norant of  the  fact  that  James  Alexander  owned  any  part   of  the 
lanU  covered  by  the  lake,  and,  in  pursuance  of   their  belief  that 
their  right  of  entry  was  fully  justified  when   obtaining  the  deed 
froin  Charles,  the  son  of  James,  went  upon  the  land  ancT made  i  hia 
large  expenditure  for   the  use  and    enjoyment  of   all   interesled, 
and  were  not  apprised  of   the  title  of   James  until    several   ypnrs 
^ter  their^claim  of  right  began,  and    the  lake  had    been  made. 
?  ^^e  repair    the   water    covers  the  same  land    of  the  appellant 
tWat  it  did  before,  and    no  more.     James  Alexander  knew  of   his 
\me  when  the  dam  was   being  construcled.     The   appellees  were 
Ignorant  of   his   claim.    He    permitted    this    expenditure    to    be 
made  when  he    knew  the    water,  by  reason    of    the    dam,  would 
o'^erflovv  the  land.     He  was  present,  or  living  within  800  yards  of 
the  dam  when  the  survey  was  made. .  He  saw,  or  was  in  a   con- 
'iUion    to  see,  the  work   as  it    progressed   from   day  to  day.    He 
consulted  with   Judge  Graves   and  others  as   to  its  construction 
and  nia^Q  suggestions  that  were  followed  when  the  dam  was  be- 
"^?  built.    He  was  a  member  of  the  family  of   his   son  Charles^ 
*^^'  as^uch,    enjoyed    the  use  of   the  lake   in  conjunction    with 
Juage  Graves,  who  devoted  his  time  and  labor  to  the  success  of 
'he  Undertaking.     Under  such  circumstances  will  the  appellant^ 
*^  *  purchaser  irom  James  Alexander,  with   a  knowledge  of  all 
toe  facts,  be  permitted  to  cause  the  Iosh  of  the  expenditure,  and 
aeptive  the  company  of  its  right  to  repair? 

fh  ^^  contendea  for  the  appellant  that  as  the  company  had  all 
the  means  of  acquiring  knowledge  as  to  the  title  of  James  Alex- 
ander, the  latter  had  the  right  to  remain  silent,  and  to  reclaim 
or  agsert  his  right  to  the  possession  of  ibis  land  at  any  time  not 
exceeding  the  statutory  bar.  The  right  to  the  easement  in  this 
case  is  not  made  to  depend  upon  the  question  as  to  whether  or 
not  the  title  in  James  Alexander  might  or  not  have  been  ascer- 
tained by  the  oorporation.  The  queKtion  at  issue  is  not  aflected 
by  the  rule  contended  for  by  the   appellant.    Silence,  when  one 
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T)ugbt  to  speak,  may,  and  often  does,  work  an  estoppel,  although 
there  is  no  actual  fraud  or  a  purpose  to  deceive. 

There  is  nothing  in  this  record  showing  that  James  Alexander 
Intended  to  deceive  or  defraud  this  company,  but,  on  the  con- 
trary, it  is  manifest  that  he  consented  to  the  erection  of  this 
-dam,  with  a  full  knowledge  that  it  would  overflow  his  land.  His 
silence  gave  this  consent,  and  his  participation  In  the  enjoyment 
of  the  use  of  the  lake  for  years  gave  further  and  stronger  proof 
of  his  consent.  There  was  no  reason  for  making  any  inquiry  as 
to  the  condition  of  the  title  of  James  Alexander.  The  son,  who 
owned  the  land  when  the  dam  was  built,  was  supposed  to  own 
it.  as  far  as  the  water  would  be  thrown  back,  and  the  appellant, 
by  his  silence,  acquiescence  and  active  participation  in  the  use 
of  tl)e  thing  constructed,  has  said  that  this  right  of  entry  be- 
longed to  the  son. 

Suppose  this  strip  of  land  liad  been  surveyed,  and  a  deed  made 
to  the  company'  by  the  son  in  the  pro.«?ence  of  the  father,  and  the 
money  paid,  would  it  then  be  contended  that  the  father  could 
-assert  his  claim,  for  the  reason  that  by  a  survey  or  examination 
of  the  records  the  company  could  iiave  ascertained  that  the  title 
was  in  tlie  father,  and  not  tlio  son?  We  tliink  not.  The  acts  of 
James  Alexander  in  this  case  were  equivalent  to  sj^^'ing  that 
this  easement,  or  the  right  to  confer  it,  is  with  my  son;  make 
your  expenditure  and  I  will  enjoy  its  fruits. 

It  is  plain  that  a  freehold  or  easement  can  not  be  created  with- 
out a  conveyance.  This  is  the  recognized  doctrine,  but  there 
may  be  an  equitable  estoppel,  such  as  to  prevent  the  real  owner 
from  interfering  with  an  easement  created  by  an  entry  and  an 
expenditure  of  money,  by  reason  of  the  owner's  silence  or  con- 
sent, and  when  the  party  entpringhas  no  other  means  of  redress. 
If  one  stands  by  and  sees  another  build  a  house  on  his  land,  the 
latter  acting  ingood  faith,  and  believing  that  it  belongs  to  him, 
will  the  real  owner  be  permitted  to  stand  by  and  see  the  house 
erected,  and  then  assert  his  title  for  the  first  time?  Equity  will 
prevent  him  from  speaking,  when,  as  a  conscientious  man,  he 
should  remain  silent. 

Mr.  Herman  on  Estoppel  says:  **\Vhen  a  man,  with  full 
knowledge,  or  at  least  with  notice  or  means  of  knowledge,  of  tils 
rights,  and  of  the  material  circumstances  of  the  case,  frcply  and 
advisedly  does  anything,  which  amounts  to  a  recognition  of  a 
transaction,  or  acts  in  a  manner  inconsistent  with  its  repudiation, 
or  lies  by  for  a  considerable  time  and  permits,  knowingly  and 
deliberately,  another  to  deal  with  property,  or  incur  expense, 
under  the  belief  that  the  transaction  has  been  recognized,  the 
transaction,  although  originally  unimpeachable  in  a  court  of 
equity.-' 

It  is  true  that  the  appellant,  by  permitting  an  entry  on  his 
land  that  has  been  abandon^id,  does  not  thereby  consent  that 
another  entry  of  a  like  character  shall  be  made,  but  the  facts 
hero  present'no  such  case. 

There  has  been  no  abandonment  or  destruction  of  the  rights  of 
the  appellees.  The  dam  or  lake  is,  or  may  be.  Worthless  in  Its 
present  condition,  but  with  an  expenditure  for  repairs  itbeaomes 
as  valuable  as  ever.  The  possession  for  the  uses  contemplated 
is  with  the  appellees.  They  have  never  surrendered  it,  and  the 
rights  of  the  company  or  the  appellant  in  the  lake  can  not  be 
measured  by  the  rise  and  fall  of  the  water.  The  right  to  main- 
tain  the   dam  at  the   height  provided    by  the   deed  is  a  right    of 

f property  that   is  valuable  to    this  corporation,  and    the  question 
s  whether  it  shall  be  deprived  altogether   of  its  expenditure,  or 
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^^ appellant  required  to  abide  by  an  act  that  he  not  only  acqui- 

^^^^ in,  but    sanctioned.     In    2  Smith's  Leading   Ceses,  737,    7 

^  .' ^d.,  in    a  note  is  said;  *'It  has,  in    like  manner,  been  long 

jljj^^ll  established    equity,  and  is    now  held   in  courts  of  law, 

acQ  f^^^y  one  who  encourages   or  stands   by  and    sanctions  the 

j^y  .!*^tion  of  land    by  another,  will    not  only  be   estopped    from 

^f  (uj^^ting  the  interest  thus  acquired  by  the  subsequent  assertion 

^>  but  may  be  compelled    to  execute   a  conveyance   to  the 

I'^'Chaser."    While  this  doctrine  may  be  regarded  as  extreme,  it 

is  Well  settled  that  where  one,  with  full   knowledge  of  his   title, 

sees  another  ignorant  of  the  faTct  purchasing  and  paying  for  that 

which  belongs    to  him,  and  says   nothing,  he  will    be   precluded 

thereafter  from  setting  up  title. 

In  Anderson  v.  Hubble,  tt3  Ind.,  570,  it  is  said  that  positive 
fraud  is  not  required  to  be  shown  in  order  to  work  an  equitable 
estoppel  on.  the  part  of  one  asserting  title.  *'If  his  silence  or 
conduct  creates  a  belief  of  the  existence  of  a  state  of  facts,  it 
would  be  unconscional)lo  to  deny  it  creates  an  equitable  estop- 
pel.'' This  is  the  doctrine  applicable  to  the  present  case,  and 
a  court  of  equity  should  not  hesitate  to  apply  it. 

It  is  argued  that  when  the  dam  was  being  constructed  the  son, 
Charles,  had  the  fee,  and  theie  was  no  reason  for  his  fjather  to 
interpose  any  objection.  The  use  of  the  land  covered  b.v  the  ele- 
vation of  the  dam  was  eqrually  as  necessary  as  the  dam  itself, 
lor  without  it  no  lake  could  be  made.  This  the  plaintiff  knew, 
and  he  also  knew  that  the  right  to  use  this  land  by  the  company 
was  a  right  that  he  alone  could  confer,  and  witli  this  knowledge 
stood  by  and  saw  the  expenditure  made  by  the  company,  and  his" 
land  applied  to  its  use  under  the  deed  from  his  son,  and  made  no 
objection  whatever,  but  availed  himself  of  all  the  i)rivileges  con- 
ferred by  the  company  on  his  son's  family,  he  being  a  member, 
by  the  deed  evidencing  the  company's  right  of  entry,  and  now 
is  asserting  a  right  that,  if  enforced,  must  destroy  tlie  entire  cor- 
poration property. 

The  chancellor   below   refused    to   perpetuate    the    injunction, 
and  in  this  we  concur. 
Judgment  affirmed. 

^Sale   v.  Crutchfleld,    8  Bush,    636;  Foster   v.  Shreve,  6   Bush, 
519;  Rinjrov.  Warder,  6  B.  M.,  514;  Phillips  v.  Clark,  4  Met.,  348.) 
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(Filed  June  5,  1890— Not  to  be  reported.) 

CoDtiDQanoe— Absent  witness— Counter-affidavits— The  appellant  having 
committed  a  homicide  on  April  6, 1890.  and  being  indicted  on  April  14,  1890, 
jna  trial  get  for  April  10,  1880,  in  calling  the  case  for  trial  appellant  moved 
i^A?  ^^tinu^tnce,  bis  sounsel  objecting  to  a  trial  at  the  same  term  be  was 
lOdlcted,  wlHnh  beinff  overruled  appellant  filed  bis  affidavit  statin^r  the  ab- 
"^Doe  of  a  witness,  whose  testimony  would  contradict  the  testimony  of  the 
^''v^itupss  fur  the  Commonwealth  who  saw  the  difficulty,  the  attorney 
lOr  the  Com  111  on  wealth  refused  to  permit  the  affidavit  to  be  read  as  evidence, 
ADQ  the  court  overruled  tbe  motion  for  a  continuance,  and  a  trial  was  had, 
^mk  ^^^l^d  in  a  convlotioD,  from  which  this  appeal  Is  prosecuted.  Held 
^Tbe  refusal'  to  grant  appellant  a  continuance  was  prejudicial.  It  is  not 
^r  to  try  a  defendant  at  tbe  same  term  at  wbioh  the  indictment  is  found, 
out  the  affidavit  disclosed  facts  material  to  the  defense.  No  counter- 
Auiaavit  can  be  read  on  a  motion  for  continuance. 
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John  Youug  Brown  for  appellant. 
P.  W.  Hardin  for  appellee. 
Appeal  from  Henderson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Holt. 

The  appeUant,  James  Wells,  who  is, but  sixteen  years  old,  has* 
upon  the  charge  of  murder,  been  convicted  of  manslaughter,  for 
the  killing  of  Eugene  ConnelU  who  was  five  years  his  senior,  and 
his  punishment  fixed  at  twelve  years'  confinement  in  the  peni- 
tentiary. 

The  trouble  occurred  over  a  ring  which  the  deceased  had  given 
to  a  young  lady,  and  which  she  had  loaned  to  the  accused. 

The  killing  took  place  on  April  6,  1890.  He  was  indicted  on 
April  14,  189<);  brought  into  court  from  the  jail  to  answer  the 
charge  on  that  day,  and  the  case  set  for  trial  on  April  19,  1890, 
he  being  remanded  to  jail  in  the  meantime. 

Upon  the  last  named  day  his  counsel  asked  a  continuance  of 
the  case  upon  the  ground  that  he  had  been  constantly  confined 
in  jail,  ana  indicted  at  that  term  of  the  court,  and  that  the  prin- 
cipal witness  for  the  Commonwealth  had  refused  to  talk  with 
him. 

The  court  informed  them  that  these  reasons  were  insufficient; 
and  they  recognizing,  doubtless,  that  they  could  not  successfully 
complain  of  its  opinion,  then,  and  wifc|)out  objection  to  its  beings 
filed,  offered  the  affidavit  of  the  accused  and  again  asked  a  con- 
tinuance. 

It  states:  *'Hiller3*  Mofifott  is  not  present.  Subtioena  was  issued 
for  this  witness  and  placed  in  the  hands  of  the  sheriff  of  Hender- 
son county  yesterday,  as  soon  as  it  was  learned  by  appellant,  or  hia 
attorneys,  what  c<»uld  be  proved  by  him.  He  is  a  resident  of  Da- 
viess county,  Kentucky,  but  has  been  in  Henderson  for  several 
weeks,  and  is  now  in  said  countj-,  as  affiant  verily  believes.  The 
subpoena  is  returned  not  found.  The  witness  is  not  absent  by  con- 
sent or  procurement  of  affiant.  Affiant  says  tltat  he  can  prove 
by  said  witness  that  he  had  a  conversation  with  Geo.  Howard, 
who  is  the  principal  witness  for  the  prosecution,  and  who  waa- 
present  and  saw  the  difficulty  between  affiant  and  Connell,. after 
the  coroner's  inquest  was  held,  and  said  Howard  stated  that 
affiant  did  not  draw  his  pistol  until  after  Connell  had  told  affiant 
that  he  had  to  fight  and  had  struck  him  with  part  of  a  barrel 
head,  knocking  his  hat  off  and  badly  cutting  his  head,  and  that 
then,  and  not  till  tlien,  did  affiant  draw  and  fire  his  pistol  at 
Connell.  Affiant  says  tliat  what  he  can  prove  by  said  witness 
is  true.  Affiant  says  the  witness,  Howard,  has  persistently 
refused  to  talk  with  his  attorneys,  ^nd  that  his  said  attorneva 
have  had  no  opportunity  to  talk  to  the  other  witnesses  for  the 
Commonwealth.  Affiant  says  that  he  can  procure  attendance  of 
said  witness  at  next  term  of  this  court,  and  this  application  Is 
not  for  delay.'' 

The  court  then  inquired  of  tlio  accused  and  his  counsel  if  they 
could  give  any  information  of  the  whereabouts  of  the  witness. 
There  was  no  response. 

Then  the  court  inquired  twicd  if  there  was  anyone  in  the  court 
room  who  know  the  witness  or  his  whereabouts.  No  answer 
was  returned. 

The  counsel  for  the  accused,  for  the  purpose,  as  they  said,  of 
removing  suspicion,  then  asked  a  certain  person  if  he  knew  the 
witness,  and  he  replied  that  ho  did,  and  had  seen  him  a  few  days 
before.  The  court  then,  over  the  objection  of  the  appellants, 
swore  thi&  person,  and  he  further  stated  he  did  not  know  where 
the  witness  lived. 
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At  this  point  the  State^B  attorney  said  that  the  witness,  How- 
ard, l[new  Moffett,  but  did  not  liye  near  him,  and  bad  bad  no 
teliE  with  him. 

Howard  repeated  this,  and  the  objeotion  of  the  acoused  to  the 
statements  of  both  was  sustained. 

All  this  took  place  in  open  court,  and  in  the  presence  of  the 
regular  panel  of  jurors. 

The  attorney  for  the  Commonwealth  declined  to  consent  that 
tbe  afB davit  might  be  read  as  eridence  upon  the  trial;  and  the 
court  refused  a  continuance. 

Whether  this  was  error  is  the  only  question  presented  by.  tbe 
appeal.  «. 

The  evidence  introduced  upon  the  trial  shows  that  the  only 
person  immediately  present  at  the  diflf^culty,  save  the  partici- 
pants, was  Geo.  Howard.  He  was  introduced  upon  the  trial  as 
a  witness  by  the  Commonwealth.   • 

He  testified:  "Connell  walked  up  to  Wells  and  said:  'Hollo, 
tliere,  Jim;  do  you  want  to  fight?*  Wells  replied:  *I  don't  care 
if  I  do.*  Connell  then  called  him  a  son-of-a-bitcb.  Wells  drew 
bis  pistol,  and  presented  it  in  Conneirs  face,  and  said:  'Don't 
Tou  call  me  that.  Don't  you  call  me  that.'  Connell  looked  at 
bim,  stooped  down  and  picked  up  a  piece  of  barrel  head  and 
struck  him;  then  immediately  Wells  fired  two  shots." 

Manifestly  this  testimony  was  more  unfavorable  to  tbe  accused 
than  tbe  version  of  the  affair,  which,  according  to  the  affidavit 
for  a  continuance,  had  been  given  by  the  witness  to  the  desired 
and  absent  wintess,  Moffett.  The  evidence  of  the  latter  would, 
aooordin^  to  the  affidavit,  have  been  a  contradiction  of  it. 

A  leading  criminal  author  says: 

"The  general  rule  is  that  a  continuance  will  be  granted  on  an 
affidavit  setting  forth  the  absence  of  a  material  witness  for  the 
defense,  and  alleging  that  his  attendance  will  be  procured  at  the 
next  court,  and  that  d^ue  diligence  has  been  used  in  attempting 
to  procure  his  attend^inee."  (8  Wharton's  Crim.  Law,  section 
3021.) 

Tbe  affidavit  of  the  acoused  disclosed  diligence;  the  materiality 
of  tbe  testimony  of  the  absent  witness,  and  that  his  attendance 
could  probably  be  obtained  at  the  next  term  of  the  court. 

It  is  true  one  accused  of  crime  may  be  tried  at  the  term  of 
court  when  tbe  indictment  is  found;  but  it  has  always  been  the 
practice,  and  it  is  one  in  tbe  interest  of  justice  and  fairness,  to 
then  exercise  greater  liberality  toward  a  party  who  asks  a  con- 
tinuance than  at  subsequent  terms  of  court,  when  he  has  cer- 
tainly bad  ample  opportunity  to  prepare  for  trial. 

In  this  instance  the  accused  did  the  best  he  could  under  the 
circumstances. 

The  tragedy  had  taken  place  but  a  few  days  previous  to  his 
trial.  He  had  been  confined  in  Jail.  It  was  impossible  for  him 
to  ascertain  what  the  testimony  of  the  witness  for  tbe  State 
would  be;  he  bad  made  an  effort  to  ascertain,  and  the  witness 
refused  to  talk;  the  accused  knew  he  was  a  witness  for  the  Com- 
monwealth, and  that  his  evidence  would  likely  be  material,  as  he 
was  an  eye   witness  to  the  difficulty. 

He  could  not  know  what  the  witness  would  testify,  and  he. 
therefore,  did  all  possible  by  stating  in  bis  affidavit  for  the  con- 
tinuance what  the  witness  bad  told  another  party,  and  which  was 
favorable  to  the  accused. 

The  questions  of  the  continuance  was  to  be  determined  upon 
the  affidavit  of  the  appellant. 
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Counter-AfQdaTito  were  inadmissible.  It  is  trae  this  ru  e 
^should  Dot  be  so  restricted  as  to  prevent  the  trial  judge,  where 
he  has  reasonable  ground  from  all  the  circumstances  to  belieye 
that  an  imposition  is  being  attempted,  or  a  ruse  being  practiced, 
from  ascertaining  whether  the  belief  is  well  founded. 

In  this  case  the  circumstances  did  not  reasonably  warrant 
such  a  supposition,  and,  in  our  opinion,  the  appellant  resented 
such  a  state  of  case  as  entitled  him  to  a  continuance. 

An  error  of  the  lower  court  in  this  respect  is,  under  our, Code 
of  Practice,  ground  for  a  reversal.  (Morgan  v.  The  Oommou- 
wealth,  14  Bush,  106.)  • 

We  have  refrained  from  discussing  the  evidence  in  the  case  at 
length,  as  it  is  not  necessary  to  a  dntermination  of  the  question 
involved,  and  would  be  improper,  in  view  of  the  fact  that  there 
is  to  be  a  retrial  of  the  case.  ^ 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


KAZOR  V.  DONAN. 
(Filed  June  5,  1890— Not  to  be  reported.) 

AokDowledgment— OlflQer'a  oertifloate— Homestead— Id  an  aotion  agaiost 
buabaDd  and  wife  to  enforoe  theoolleotion  of  money  secured  by  mortgage  eze- 
outed  by  both  husband  and  wife,  the  wife,  by  her  answer,  sought  to  Impeaoh 
the  olerk'fl  certifloate  of  acknowledgment  and  set  up  her  claim  to  homestead 
in  the  Hnd.  Held— That  as  there  is  no  allegation  that  said  certificate  was 
made  by  fraud  or  mistake  on  the  part  of  the  ofYioer  it  can  not  be  Impeached 
by  showing  that  the  wife  did  not,  at  the  time  of  making  her  signature, 
understand  the  terms  of  the  instrument.  The  body  of  the  mortgage  reciting 
the  waiver  and  relinquishment  of  both  dower  and  homestead  right,  tbe  cer- 
tificate of  tbe  clerk  reciting  a  relinquishment  of  dower  right  only,  did  not 
limit  the  relinquishment  to  dower  right  only. 

(Mark  &  Saulsberry  for  appellant. 

B.  Oudgell  for  appellee.  ;  .  .  \'.^^ 

Appeal  from  Rowan  Circuit  Court.  *  '  I 

Opinion  of  the  court  by  Chief  Justice  Lewis.  ^ 

James  W.  Raxor  and  E.  J.  Razor,  being  indebted  to  appellee, 
executed  a  mort*?age  on  two  tracts  of  land  to  secure  payment, 
appellant,  Mary  S.  Kazor,  wife  of  the  first  named,  joining  in  tlie 
execution.  But  to  the  action  brought  after  death  of  her  husband 
to  enforce  the  lien  she  filed  answer  claiming  and  asking  set 
apart  to  her  a  homestead.  And  the  only  question  now  before 
us  is  whether  the  lower  court  erred  in  sustaining  the  general 
demurrer  to  it. 

The  answer  does  not,  as  her  counsel  argued,  contain  a  denial 
of  exf^cution  of  the  mortgage  by  her;  for,  although  she  alleges 
the  object  and  purport  of  it  was  not  at  the  time  understood  by 
her,  she  admits  her  signature  thereto  is  genuine. 

Thii  other  alleKations  relate  to  the  examination  of  and  ac- 
knowledgment by  htT  required  in  such  case,  and  being  in  con- 
flict with  the  certificate  of  the  county  clerk  appended  to  the 
ni()rtj2:age,  must,  in  the  absence  of  a  charge  of  fraud  or  mistake, 
be  disregarded.  For  it  is  expressly  provided  in  section  17,  chap- 
ter  Hi,  General    statutes,  that  "unless    in    a    direct    proceeding 
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«gftlDBt  bimself,  or  his  sureties,  do  act  offioially  stated  by  one 
officer  in  respect  of  a  matter  about  which  he  is  required  by  law 
to  make  a  statement  in  writing  *  *  *  in^tbe  forn)  of  a  oertifioate 
^  *  *  shall  be  called  in  question,  except  upon  the  allegation  of 
fraud  in  the  party  benefited  thereby,  or  mistake  on  the  part  of 
the  officer." 

After  making  the  statement  in  his  certificate  that  the  mort* 
^age  was  produced  to  him  and  acknowledged  by  James  Razor, 
Harv  S.  Ra/^or  and  E.  J.  Razor  to  be  their  act  and  deed,  the 
^lerk  further  certifies  that  "the  said  Mary  S.  Razor,  wife  of 
Jameg  W.  Razor,  relinquished  her  right  to  dower  to  the  above 
land." 

According  to  former  decisions  of  this  court  a  certificate  of  that 
form  wouln  raise  the  implication  that  as  only  her  right  of  dower 
VBS  in  terms  relinquished,  her  homestead  right  was  intended  to 
he  retained  by  her  and  not  parted  with.  But  in  the  body  of  the 
mortgage  is  the  following  stipulation:  *'And  it  is  also  distinctly 
underatpod  by  the  party  of  the  first  part  that  all  the  rights  to 
either,  or  both,  homestead  and  dower  in  and  to  the  abov6-de« 
scribed  lands,  which  is  hereby  conveyed,  is  also  waived."  Con- 
sequently the  mortgage,  as  thus  written,  having  been  duly  ac- 
knowledged by  appellant  to  be  her  act  and  deed,  bad  the  effect 
to  divest  her  effectually  of  both  homestead  and  dower  right,  in- 
dependent and  in  spite  of  the  formal  statement  in  the  latter  part 
of  the  clerk's  certificate  she  had  relinquished  her  dower  right 
itierely. 

Judgment  affirmed. 


KENTON  INSURANCE  COMPANY  v.  DOWNS,  &c. 
(Filed  June  5,  1890.) 

U  Insurance— Prooffl  of  loss— Forfeit  are— A  policy  of  flre  insurance  provided 
that  proofs  of  loss  should  be  furnished  the  cowpany  within  thirty  days 
after  the  loss  oooarred,  and  that  no  action  should  be  maintained  against  the 
company  after  the  expiration  of  six  months  after  a  flrn  occurred.  In  an 
actloD  on  a  policy  the  company  relied  for  defense  upon  the  failure  of  the  in- 
sared  to  furnish  proofs  of  loss  within  thirty  days  after  the  loss  occurred. 
Held— Said  provision  does  not  forfeit  or  bar  the  action,  but  is  a  require- 
ment to  be  compiled  with  before  an  actioD  can  be  maintained,  and  an  action 
<)an  be  maintained  if  brought  within  six  months  after  the  loss  occurs.  The 
law  does  not  favor  forfeiture,  and  as  the  furnishing  of  proofs  Is  not  expressly 
Bjade  a  juronnd  of  forfeiture,  it  will  not  be  given  that  effect.  " Conditions 
afleoting  the  risk  Itself  are  more  strictly  enforced  than  those  relating  to  the 
mode  of  establishing  the  loss. " 

3.  Pleading— An  objection  that  suit  was  instituted  within  sixty  days  after 
proofs  of  loss  filed,  was  a  matter  in  abatement,  which  was  waived  by  a  fall- 
are  to  plead. 

9-  Agents— The  fact  that  a  building  Is  occupied  as  a  store  in  which  gun- 
powder is  kept  is  no  ground  of  defense  to  the  company,  if  this  was  known 
Co*^  agent  of  the  company  when  the  insurance  was  taken,  as  knowledge  of 
«e  agent  is  notice  to  the  company. 

Brown,  Humphrey  &  Davie  and  Collins  &  Fenley  for  appel- 
i&nt* 

Hargis  &  Eastin  and  Henry  L.  Stone  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Courh 

opinion  of  the  court  by  Judge  Pryor. 
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The  Kenton  Itisuranoe  Conapany,  gn  the  26tb  of  March,  1886^ 
Issued  Its  policy  of  Insurance  to  William  Downs,  on  a  two-story 
frame  building,  and  the  household  furniture,  $1,600  on  the  build-- 
ing  and  |200  on  the  furniture.  The  building  was  burned  on  th^ 
7th  of  March,  1887. 

The  preliminary  proofs  of  loss  were  furnished  on  -the  16th  ot 
April,  1887,  and  additional  proof  on  the  16th  and  26th  of  May  of 
the  same  year. 

The  Judgment  below  was  for  the  policy  holder  (Rebecca. 
Downs,  to  whom  it  had  been  assigned),  and  from  that  Judgmenfc. 
the  company  has  appealed.  The  principal,  and,  in  fact,  the  only^ 
question  necessary  to  be  considered,  and  the  one  upon  which  a. 
reversal  was  had  in  the  Superior  Court,  arises  from  the  failure 
to  furnish  the  company  the  proof  of  the  loss  within  thirty  dars. 
after  the  destruction  of  the  property.  It  is  maintained  by  toe 
appellant  that  the  provisions  of  the  policy  requiring  this  proof 
to  be  made  and  furnished  within  thirty  days  is  a  condition  pre-- 
cedent  to  the  liability  on  the  part  of  the  company,  unless  ther^ 
is  proof  showing  a  waiver.  On  the  other  hand  it  is  agreed  by 
the  appellee  that  this  requirement  is  a  condition  precedent  to 
the  right  to  institute  the  action.  There  is  some  discussion  Id 
the  briefs  of  counsel  In  regard  to  the  question  of  waiver,  but  aa 
the  main  question,  and  the  one  decisive  of  this  case,  must  be 
considered,  it  is  not  deemed  necessary  to  determine  whether  or 
not  the  company  waived  its  right  to  have  the  proof  of  loss  withli^ 
the  speciflea  time.  Where  notice  or  proofs  of  loss  are  required 
to  be  made  forthwith,  or  within  a  reasonable  time,  which,  la 
effect,  is  the  same,  it  becomes  at  once  necessary  to  determine 
the  question  of  diligence  on  the  part  of  the  insured,  and  if,  under 
the  circumstances  of  the  particular  case,  he  has  used  reasonable 
diligence  in  furnishing  his  proof,  it  is  all  that  should  be  re^ 
quired.  (Knickerbocker  Ins.  Co.  v.  McGionis,  87  Illinois,  70; 
Fhiilips  V.  Protection  Ins.  Co.,  14  Missouri,  220. 

The  policy  hefoTe  us,  like  many  others,  contains  stipulatioa 
after  stipulation,  rendering  the  policy  void,  and  forfeiting  all 
claims  on  the  part  of  the  insured  to  a  recovery. 

These  stipulations  are  formed  under  the  heads,  this  company 
shall  not  be  liable  and  general  provisions,  in  which  we  find  aa 
many  as  fifteen  or  twenty  states  of  case  in  which  the  company 
is  released  from  ail  liability. 

In  this  contract  of  insurance  the  causes  of  forfeiture  are  clas-- 
sified,  and  the  attention  of  the  insured  called  to  all  the  clausea 
working  a  forfeiture  of  the  policy,  or  releasing  the  company 
from  all  liability.  The  contract  then  proceeds  to  specify  the^ 
manner  in  which  the  insured  shall  proceed  in  case  of  loss. 

"Proceedings  in  case  of  loss— He  shall  forthwith  give  written 
notice  of  said  loss  or  damage  to  this  company,  and  shall,  withia 
thirty  days,  render  a  particular  account  of  said  loss  or  damage^ 
signed  and  sworn  to  by  them,'' etc.  Under  this  heading  it  la 
further  provided  that  either  party  may,  after  the  proof  has  been, 
furnished,  claim,  in  writing,  that  the  difference,  if  anv,  shall  be 
referred  to  arbitration,  with  the  option  on  the  part  of  the  com- 
panv  to  repair  or  rebuild  the  propertv  by  giving  notice  of  its  in- 
tention to  do  so  within  sixtv  days  after  receipt  of  the  proofs  of 
the  loss.  It  is  further  provided  that  the  loss  shall  not  De  paya* 
ble  until  sixty  days  after  the  proof  of  loss  has  been  furnished. 
The  contract  then  closes  with  the  stipulation  "  that  n^  suit  or  ac- 
tion for  the  recovery  of  any  claim,  by  virtue  of  this  policy,  shall 
be  commenced  until  after  the  amount  of  such  claim  has  been 
ascertained  by  arbitration,  as  provided,  nor  until  all  the  condi- 
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tlons,  provisions  and  requirements  of  tliis  policy  have  been  com- 
plied with  by  the  assured;  nor  shall  any  suit  or  action  be  sus- 
tained in  any  court,  unless  such  action  shall  be  commenced 
within  six  months  next  after  the  fire  shall  occur;  and  should  any 
action  be  commenced  against  the  company  after  the  expiration 
^f  six  months,  the  lagse  of  time  shall  be  taken  and  deemed  as 
-condliisive  evidence  s^ainst  the  validity  of  such  claim,  and  an 
absolute  bar  to  sjuch  action/' 

The  peculiar  verbiage  of  this  contract,  and  the  various  classifl- 
iiations  fixing  the  liability  of  the  company,  the  causes  of  forfeit- 
ure, and  the  directions  by  which  the  assured  is  to  proceed  in 
i)ase  of  loss,  show  conclusively  the  purpose  of  the  company  to 
postpone  the  right  of  action  until  the  proof  of  loss  is  furnished, 
«nd  by  a  statute  of  limitation,  made  part  of  tt>e  contract,  was 
fixed  the  period  when  this  liability  terminates. 

We  are  aware  that  case  after  case  may  be  found  involving  sim- 
ilar questions  under  ordinary  policies  of  insurance,  where  it  has 
1>e6n  held  that  the  failure   to  furnish    the  proof  in  the   time  re- 
-qalred  is  held  to  be  a  condition  precedent   to  all  liability  on  the 
part  of  the  company,  for   the  reason   that   the   company,  for  its 
own  protection,  should   at  once  be  permitted  to  investigate  the 
tsanse  of  the  fire,  and  have  at  hand  every  opportunity  for  inform- 
ing itself   with  reference  to  ail  the  facts  connected  with  the  de- 
struction of  the  property;  but  when   the   com  pan  v,  by   its   own 
isontract,  has  prescribed  the  conditions  upon  wnich  the  contract 
is  to  end,  and  omits    to  make   the  failure    to  furnish    the  proof 
within  the  thirty  days  as  a  cause  of  forfeiture,  and  fixes  a  stat- 
tite  of  limitation  of  six  months,  with   a  proviso  that  no  action 
-shall  be  commenced  until   the  conditions,  of  the   contract  have 
been  complied  with,  it  becomes  apparent  that  no  such  construc- 
tion should  be  placed  upon  the  terms  of  the  policy  as  would  de- 
teat  the  recovery,  on  the  ground   alone  that   the  proof   had  not 
been  furnished  within    the    thirty    days.    Such    a   construction 
irould  fix  the  statute  at  thirty  days,  instead  of  six  months,  and 
infliot  upon  the  assured  a  punishment,  by  way  of  forfeiting  his 
Tight  to  recover,  when,  by  either  a  strict  or  liberal  construction 
of  the  policy^its  plain  meaning  is  that  these  proofs  must  be  fur- 
nished before  suit  is  brought,  and  that  no  action  can  be  main- 
tained after  sil   months.     Conditions   affecting   the  risk    itself 
i^re  more  strictly  enforced   than  those   relating   to  the   mode   of 
«BtabliRhing  the  loss.*'     (PhoeDix  Ins.  Co.  v.  Spiers  and  Thomas, 
«7Ky    286.) 

In  Columbia  Insurance  Co.  v.  Lawrence,  10  Peters,  507,  the  in- 
^iored,  by  the  terms  of  the  policy,  was  jequlred,  as  soon  as  possi- 
ble after  the  loss,  to  deliver  an  account  of  the  loss  and  damage; 
^nd  further,  that  said  loss  or  damage  was  to  be  paid  within 
vizty  days  after  notice  and  pro  jf. 

It  wa^held  in  that  ease  that  the  delay  was  not  injurious  to  the 
^ompany,  but  the  assur«)d  wad  deprived  of  the  right  to  sue  until 
we  proof  was  procured. 

/n  Weir  v^  The  North  Countries  of  England  Ins.  Co.,  4  Law 
Bap.,  Ireland,  689,  the  policy  provided:  *'On  the  happening  of 
any  loss  oF-damage  by  fire,  etc.,  the  insured  shall  forthwith 
IClve  notice  in  writing  to  the  company,  and  within  fifteen  days, 
at  latest,  deliver  to  the  company  a  particular  account,  etc. 
And  in  default  thereof  no  claim  in  respect  to  such  loss  or  dam- 
ape  shall  be  payable  until  such  notice,  account,  proof,  etc,  are 
^iven  and  produced.'* 

The  court  held  in  that  case  that  the  failure  to  deliver  the  ac- 
count within  the  fifteen  days  was  not  a  condition  precedent  to 
the  right  of  recovery.  While  the  cases  are  not  exactly  similar  it 
Is  plain  that  the  provision  in   this  contract,  by  which  no  action 


118  KENTON  INBUBANOE  00.  V.  DOWNBt  kO. 

oould  be  maintained  until  the  oonditionBin  regard  to  poof  of  loss 
had  been  complied  with,  enlarged  the  time  for  bringing  the 
action,  and  particularly  when  tne  contract  created  a  statute  of 
six  months  operating  as  a  complete  bar  to  the  recovery.  Giving,. 
therefore,  this  entire  contract  a  just  and  proper  interpretation,, 
it  must  be  held  that  the  failure  to  produce  the  proof  within  tbe 
thirty  days  worked  no  forfeiture  of  the  right  to  recover,  and  tbe^ 
Instruction  to  that  extent  was  proper. 

Courts  have  so  construed  contracts  of  insurance  as  to  fully  pro- 
tect companies  against  imposition  and  fi'aud  on  the  part  of  the' 
assured,  and  have  required  a  strict  compliance  with  ihat  pro- 
vision of  the  contract  requiring  *the  proof  of  loss  to  be  furnistie^ 
in  a  specified  time,  but  where  the  company,  by  its  own  contract, 
has  interposed  a  statute  of  limitation  of  such  short  duration  as 
fully  protects  its  rights  in  this  particular,  with  the  right  to  post- 

fione  the  payment  of  the  loss  sixty  days,  which  is  to  be, Included 
n  the  computation  of  time  when  applying  this  statute,  and  in 
the  absence  of  any  provision  forfeiting  the  right  of  reooveiy  oh 
such  a  ground  as  tne  failure  to  furnish  the  proof,  H  obviates 
the  necessity  of  establishing  any  rule  in  this  regard,  other  thaa 
the  contract  itself,  for  the  protection  of  insurance  companies. 

The  appellant  has  made  stipulations  for  its  own  protection,  anci 
this  court  will  not  imply  a  forfeiture  or  terminate  the  contract, 
under  such  circumstances. 

It  is  insisted  by  counsel  for  the  appellant  that,  although  the 
failure  to  take  and  present  the  proof  may  not  have  constituted  a 
defense  to  the  action,  still,  as  the  proof  was  presented  in  May« 
1887,  and  this  action  instituted  in  the  month  of  June  followina^ 
no  recovery  should  be  allowed,  because  the  policv  provides,  m 
stipulation  No.  82,  that  the  loss  shall  not  be  paid  until  sixty 
days  after  the  proof  of  the  loss  has  been  furnished;  that  the 
action  was  premature,  having  been  brought  within  thirty  days 
after  the  proof  had  been  made  complete. 

This  defense  is  made  alone  by  the  brief  filed,  and  no  plea  in 
abatement  or  demurrer  interposed  in  the  court  below  on  suoh  a 
ground,  but,  ou  the  contrary,  the  appellant  relied  on  various  de- 
fenses to  the  action,  all  of  which  went  to  the  merits  of  the  con- 
tioversy,  and  it  is  now  too  late  to  raise  the  queati^jb; 

It  is  manifest  from  the  testimony  that  the  agen-t  of  the  com- 
pany was  on  the  ground  when  the  policy  was  issued.  He  knew 
the  manner  in  which  the  building  was  used  and  occupied,  and 
the  representations,  if  false,  came  from  the  agent,  and  not  the 
assured. 

It  appears  that  the  agent  charged  more  than  is  usual  in  ordi- 
nar3'  risks,  because  a  part  of  the  building  was  used  as  a  8tore» 
and  the  fact  that  there  was  gunpowder  in  the  store  in  such 
quantities  as  is  usually  kept  by  country  inerchants  constitutes 
no  defense  to  the  action.  { 

The  jury  determined  all  the  questions  of  fact  that  •tire  now 
urged  as  grounds  for  a  reversal,  and,  the  eividenee, being  confliot- 
ing,  we  have  thought  proper  to  decide  only  the  legal  questiona 
Involved. 

The  judgment  is  affirmed. 
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CASSILLy  V.  COCHRAN'S  GD'N. 

SAME  V.  WALKER. 

COCHRAN'S  GD'N,  Ac.  v.  COCHRAN,  &o. 

WATiKERS  GD'N,  Ac.  v.  SAME. 

(Filed  June  6,  1890— Not  to  be  reported.) 

Gtiardlan  and  ward— Snretiee— G.  and  D.  were  the  snrf^ttefl  of  C,  who  was 

statutory  snardian  of  her  Infant  oblldren.     The  (guardian  deposited  the 

funds  belonglnfr  to  her  wards  in  bank  to  her  individual  credit.    She  isept 

no  aooonnt  at  the  bank  as  guardian.    A  portion  of  the  funds  so  deposited 

she  Invested  in  bank  stock  in  her  individual  name,  and  shortly  thereafter 

O.  and  D.  were  released  as  sureties,  and  the  guardian  executed  a  new  bond 

with  Gassilly  and  Erskin  as  sureties.    Afterwards  the  guardian   converted 

to  ber  own  use  the  bank  stook  and  money  deposited  in  bank.    In  an  action 

by  the  infants  against  Gassilly  and  Brskin,  as  sureties  on   said  bond,  they 

Idsist  a  recovery,  alleging  that  the  conversion  occurred  before  they  became 

SQietles.    Held— That  the  acts  of  the  guardian  in  depositing  the  money  in 

the  bauk  and  purchasing  the  b^ink  stook   in  her  own  name  were  wrongful, 

but  BE  the  same  belonged  to  the  infants,  and  the  identity  of  the  funds  could 

be  traced  when  Gassilly  and  Erskin  became  sureties,  they  were  responsible 

lOT  its  subsequent  conversion  by  the  guardian  to  her  own  use,  and  its  loss 

to  the  infants. 

Bullitt  &  Shield  and  Wm.  B.  Dixon  for  Cassilly. 

John  C.  Russell,  Dodd  &  Grubbs  and  J.  C.  Dodd  for  J.  W. 
Oochran's  guardian  and  K.  A.  Walker's  guardian,  Ac. 

Humphrey  &  Davie  and  John  Barret  for  Green  &  Doll. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

^rs.  Cochran  was  the  statutory  guardian  of  her  infant  ohil- 
dren,  with  Green  &  Doll  as  the  sureties  on  her  hond,  and  re- 
mained BO  vntil  the  19th  of  July,  1880.  On  that  day  Green  <fc 
^pii  Were  released  and  a  new  bond  executed,  with  Cassilly  and 
Erskin  as  sureties.  There  was  no  provision  in  this  last  bond  to 
Jfldenrinify  the  sureties  on  the  former  bond,  and  the  money  of 
toeinfani^g  having  been  wasted  by  the  guardian,  the  question 
arises  as  to  which  set  of  sureties  is  liable,  the  sureties  on  the 
first  or  on  the  second  bond.  The  controversy  is.  between  the 
Buretiea,  the  infants  beings  content  with  the  judgment  below 
making  the  sureties  in  the  last  bond  liable. 

The  question  then  is:  Did  this  loss  or  waste  of  the  infants* 
"^Q"ey  occur  before  July  the  19th,  1H80,  the  date  when  these  last 
««i^etie8  signed  the  bond? 

^^  is  contended  by  counsel  for  Cassilly  and  Erskin  that  the  loss 
of  the  money  occurred  before  they  executed  the  bond,  and  that 
at  the  date  af  its  execution  the  guardian  had  no  money  belong- 
ing to  her  children.  Green  &  Doll,  the  sureties  in  the  first 
bond,  were  indebted  to  Mrs.  Cochran  in  the  sum  of.  $4,626,  for 
^iclj  siie  held  their  notes  as  guardian.  On  the  19th  of  April, 
IwO,  they  paid  to  her  the  amount  of  this  note  and  interest,  be- 
iDK $4,700.  They  had  previously  paid  to  Mrs.  Cochran  a  consid- 
reable  sum  of  money  belonging  to  her,  and  both  sums  were  de- 
posited to  her  individual  credit  in  the  Geiman   Bank.    She  kept 
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DO  account  as  guardian.  On  the  day  the  new  bond  was  executed 
she  had  to  her  credit  in  this  bank  $2,870.  In  June  preceding  the 
guardian,  under  the  advice  of  friends,  had  invested  $2,00U  of  the 
ward's  money  in  bank  stock.  The  bank  in  which  the  stock  was 
purchased,  and  the  money  deposited,  was  then,  and  is  now,  per- 
lectlv  solvent.  Having  placed  the  money  to  her  own  credit,  and 
purchased  the  stock  in  her  own  name,  the  loss,  if  the  bank  had 
proven  insolvent,  would  have  been  her  loss,  and  not  that  of  the 
infants.  There  was,  however,  no  loss  by  reason  of  the  inability 
of  the  bank  to  meet  its  demands,  but  the  money  and  stock  re- 
mained subject  to  the  ordisr  and  dispoFition  of  the  guardian, 
either  for  her  own  benefit  or  that  of  her  wards.  She  could  have 
used  it  for  her  own  benefit,  as  she  could  the  money,  if  in  her 
pockets,  in  utter  disregard  of  the  rights  of  her  children,  as  she 
seems  to  have  done,  by  using  the  money  and  disposing  of  the 
bank  stock  after  the  last  sureties  had  signed  the  bond. 

It  is  improper  for  the  guardian  to  mingle  the  funds  of  his  ward 
with  his  own,  and,  contrary  to  law,  to  make  investments  in  bank 
stock  in  his  own  name  with  the  infant's  money,  but,  if  done,  it 
nevertheless  belongs  to  the  infants,  and  no  claim  can  be  asserted 
by  the  guardian  against  the  ward  to  the  stock  or  the  money,  be- 
cause invested  or  deposited  in  the  wrong  name.  It  may  result 
in  loss  to  the  guardian,  or  the  stock  may  be  required  to  be  held 
by  him,  and  he  compelled  to  pay  the  money  in  lieu  of  the  stock. 
Ino  such  question  arises  in  this  case.  A 'guardian 't^ith  money 
belonging  to  bis  ward,  although  deposited  to  his  individual 
credit,  is  liable  for  the  money,  and  his  sureties  with  him,  who 
are  on  the  bond  when  the  money  is  wasted  by  the  guardian,  are 
placed  bevond  the  reach  of  the  infants. 

When  did  the  guardian  withdraw  this  money  from  the  bank 
and  convert  the  bank  stock  to  her  own  use? 

It  was  disposed  of  after  the  new  bond  was  executed  and  had 
been  in  the  bank,  and  liable  to  be  applied  to  the  use  of  the 
wards  for  months  after  tliese  appellants  signed  the  bond.  It 
was,  in  fact,  the  duty  of  the  guardian  to  change  the  entry  on  the 
bank  books  in  order  to  show  to  whom  the  fund  belonged,  and 
the  conversion  by  the  guardian,  by  a  deposit  of  the  wards' 
funds  in  her  own  name,  or  the  investment  in  stocks,  in  nowise 
deprived  the  Infants  of  the  right  to  claim  the  fund  and  the  hi- 
vestment  as  belonging  to  them. 

It  could  1)0  traced  and  identified  as  the  property  of  the  infants 
in  the  hands  of  the  guardian,  and  not  until  there  was  a  disposi- 
tion of  it  by  the  guardian  to  others  for  her  own  use  was  this 
identity  lost;  and  this  occurring  after  the  last  bond  was  exe- 
cuted, the  sureties  upon  it  are  liable.  The  manner  of  the  holding 
by  the  guardian  did  not  make  the  money  hers,  and  while  there 
may  be  doubt  as  to  the  liability  of  the  first  sureties  to  tlie  infants, 
in  the  event  the  last  sureties  were  insolvent,  the  fact  of  the  man- 
ner of  the  holding  when  these  appellants  became  bound  can  con- 
stitute no  defense  to  a  recovery  by  the  infants.  They  had  agreed, 
by  the  terms  of  the  bond,  to  make  themselves  liable  for  the  acts 
of  the  guardian  from  the  date  of  its  execution  and  acceptance  by 
the  county  court.  Besides,  the  facts  of  this  record  show  that 
Green  A.  Doll  had  proceeded  to  have  themselves  released,  and  they 
were  released,  in  a  few  months  after  they  had  paid  the  money 
that  was  owing  by  the  guardian,  and  these  appellants  must  have 
been  conversant  with  the  facts,  and  knew  with  what  amount  the 
guardian  stood  charged,  and  to  say  that,  because  the  deposit 
was  in  her  name  could  release  the  sureties  on  her  bond  when 
the  entire  loss  occurred  after  they  signed  it,  would  result  in  haz- 
arding the  rights  of  infants,  and  afford  but  little  protection  to 
those  who   were  asking   to  be    released    as   sureties,  and   others 
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sobatltuted,  as  provided  by  the  statate.  We  think  the  entire 
case,  including  the  settlement  with  the  guardian;  of  Tvhicb  the 
infants  complain,  was  pro|>erIy  decided,  and  the  Judgment  on 
all  the  appeals  is  afflrmed. 


KENTUCKY  SUPERIOR  COURT. 


PEYTON  V.  MOORE,  Ac. 

(Filed  April  2,  1890.) 

1.  Lienfl— Time  of  trial— M.  and  S.  brouabt  separate  Bulta  acalDSt  P.,  ask- 
ing for  personal  Judgments,  and  the  enforcement  of  Dens  on  land,  in  wblob 
anlt  tbey  made  H.  a  defendant,  alleging  that  he  held  some  olaim  npon  tbe 
land,  and  calling  npon  him   to  set  it  up.    Summons  having   been   served 
upon  all  the  defendants  more  than   two   months  before  the  next  term  of 
ttonrt.  and  H.  answering,  by  way  of  cross  petition,  setting  up  bis  claim,  and 
P.  falling  to  answer,  personal  judgments  were  rendered  in  favor  of  M.  and 
8.,  and  an  order  of  sale  of  enough   land  to  satisfy  the  judgments.    On  ap- 
psal  appellant  complains  that  the  case  did  not  stand  for  trial  at  the  term  of 
«ourt  to  which   he  was  summoned   to  appear.    Held— .That  as  petition  of 
plaintiffs  and  the  answer  of  H.  presented  all  liens  existing  against  the  land, 
wltbout  raising  any  issue,  the  case  properly  stood  for  trial  at  the  first  term, 
QDder  seoklon  SA6,  Civil  Code  of  Practice,  but  the  court  erred  In  not  ordering 
tbe  sale  to  be  made  for  enongh  to  satisfy  tbe  Hen  of  H.    Service  of  process 
on  tbe  cross  petition  of  H.  was  unnecessary  to  give  the  court  jurisdiction  to 
order  a  sale  of  enough  of  appellant's  land  to  satisfy  the  lien  of  H..  but  no 
penoDal  judgment  could  be  rendered  on  such  cross  petition  until  service  of 
prooess  was  had.    Sections  609,  864  and  806,  Civil  Code  of  Practice,  con- 
strued. 

^  Clerical  raisprislon— A  failure  to  order  a  sale  of  enough  land  to  satisfy 
a  Ueo  thereon  is  not  a  clerical  misprision,  as  defined  by  section  517,  Civil 
vode  of  Praotloe,  and  section  768,  Civil  Code  of  Practice,  does  not  apply. 

Frank  Chinn  for  appellant. 

Oeo.  C.  Draue  for  appellees. 

Appeal  from  FrankliD  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  Bowden. 

The  appellees,  Moore  and  Smith,  brought  separate  aotions 
^gBinat  Peyton  to  get  personal  judgments  and  enforce  a  vendor's 
lieD,  malcing  Herndon  a  defendant  and  alleging,  merely  as  to 
bim,  that  he  bad  some  olaim,  and  calling  on  him  to  assert  it. 
Tbe  Bummons  was  served  in  the  county  where  the  action  was 
brouf^ht  more  than  two  months  before  the  next  term  of  the  court, 
fierndon  answered,  showing  that  be  bad  a  personal  demand 
against  Peyton,  and  a  Junior  mortgage  lien  on  the  land  described, 
and  aslcing  at  personal  judgment  and  an  enforcement  of  his  lien. 
The  cases  were  consolidated,  and  at  the  same  term,  Peyton  not 
having  answered,  aud  process  on  Herndon'H  cross  petition  not 
liaviDg  been   even    issued,  personal   Judgments   were    rendi^red 
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against  him  in  favor  of  Moore  and  Smith,  of  whiofa  he  does  not 
complain,  and  a  eale  of  enough  of  the  land  to  pay  these  jud^i- 
ments  was  ordered,  of  whloh  be  does  complain.  Herndou*s 
cross  petition  was  continued.  « 

The  appellees  move  to  dismiss  the  appeal  on  the  ground  that 
the  supposed  error  was  a  clerical  misprision,  as  defined  by  sec- 
tion 517  of  the  Civil  Code,  because  the  judgment  was.  as  they 
claim,  rendered  before  the  action  stood  for  trial;  and  there  hail 
been  no  motion  in  the  lower  court,  under  section  763,  to  set  it 
aside.    The  case  is  submitted  on  this  motion  and   on  the  merits. 

"Sec.  366.  The  plaintiff  shall  be  entitled  to  a  trial  in  an  equit- 
able action  at  the  first  term  after  the  summons  has  been  served 
on  all  the  defendants,  as  provided  in  section  102,  if  no  issue  of 
fact  be  made  by  the  pleadin^cs.'' 

The  summons  had  been  so  served,  and  no  issue  of  fact  waa 
made.  If  tested  by  this  section,  the  action  clearly  stood  for 
trial.  We  know  of  no  other  provision  of  the  Code  relating  to  tbia 
matter. 

The  effect  of  section  692  is  misconceived.  It  does  not  under- 
take  to  except  the  case  there  provided  for  out  of  the  general  rule 
given  in  section  360,  or  out  of  that  given  in  section  364.  It 
made  it  the  duty  of  Moore  and  Smith  tomake  Herndon  a  defend- 
ant, becau*;e  he  had  a  lien  on  the  same  land ;  but  it  did  not  require 
them  to  wait  on  Herndon's  pleasure;  they  could  have  stated  in 
their  petitions  the  facts  which  showed  he  had  a  lien,  and  could 
have  demanded  asal»  of  the  property  to  satisfy  all  the  liens,  even 
if  he  had  not  answered;  he  did  not  state  such  facts,  and  were, 
therefore,  compelled  to  wait  till  he  should  state  them  in  his  an- 
swer; but  when  they  wore  so  stated  the  case  stood  Just  as  if 
they  had  stated  them.  As  it  is  the  duty  of  the  plaintifTs  to  make 
defendants  all  who  hold  liens,  the  debtor  is  thus  notified  that  he 
may  expect  all  such  claims  to  be  brought  before  the  couit;  and 
as  it  i«  the  duty  of  the  court  to  order  a  sale  sufficient  to  pav  all 
such  claims,  he  may  expect  that  result,  and,  being  a  party,  ne  is 
required  to  see  that  improper  claims  shall  not  remain  undisputed ; 
if  he  fails  to  do  so,  he  can  n^t  complain  that  all  the  property  was 
sold,  !)ecause  both  claims  were  asserted,  when  a  part  only  would 
have  paid  the  plaintiff's  demand;  his  only  right  is  to  resist  the 
claimants'  demand  to  have  the  proceeds  of  the  sale  paid  over  to 
them.  So  far  as  the  plaintiffs  are  concerned,  the  mere  undis- 
puted assertion  by  them  of  facts  showing  the  existence  of  a  lien 
In  favor  of  a  defendant,  or  an  assertion  by  the  defendant  of  the 
same  facts,  is  a  sufficient  basis  for  a  judgment  to  soil  property  to 
pay  all;  but,  so  far  as  the  debtor  is  concerned,  the  proceeds  can 
not  be  withdrawn  by  the  defendant  until,  l»y  answer  and  cross 
petition  he  has  sliown  his  right.  If  the  defendant  asserts  a  lien 
merely,  not  claiming  that  the  property  holder  is  personally  lia- 
liable,  a  summons  on  the  cross  petition  is  not  necessary;  the 
case  then  stands  exactly  as  if  the  plaintiffs  had  stated  fact^ 
showing  a  lien  in  behalf  of  the  defendant;  in  either  case  a  sale 
for  all  will  be  ordered;  but  in  either  case  the  defendant  must 
show  his  right  by  cross-petition  before  he  can  get  any  of  thc< 
proceeds.  Theseprovisions  are  intended  to  protect  the  debtor 
from  tiie  injury  that  sales  by  piecemeal  would  inflict,  and,  by 
requiring  him  to  see  what  claims  are  asserted,  without  the  delay 
that  a  service  of  process  would  cause,  to  enable  the  plaintiffs 
to  get  Justice  without  hindrance.  The  final  provision  of  the  sec- 
tion that  summons  is  not  necessary  when  a  mere  lien  is  asserted* 
consists  with  the  general  scheme  which  treats  the  debtor  as  in 
court  with  respect  ro  the  question :  *'How  much  land  shall  be 
sold?''     If  a  per.son:)!  jtul;^ment  is  ashed  by  the  defendant  alaim<- 
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ant  the  cl<dbtor  maflt  be  Buminoned,  because  the  fiohenie  doe» 
not  treat  bim  as  in  court  with  reference  to  the  ralldity  of  tb^ 
<5lalm  made  against  him  only  with  reference  to  the  validity  of 
the  claim  against  the  property,  and,  in  that  case,  only  for  the 
purpose  of  the  sale,  since  he  may  afterwards  dispute  the  claim-« 
aDt's  right  to  the  proceeds. 

It  was,  therefore,  the  duty  of  the  court  to  order  a  sale  of  the 
property  to  satisfy  the  liens  set  up  by  the  plaiatifiEa,  and  by 
Herndon  also,  leaving  for  future  litigation  any  dispute  that: 
might  arise  between  Herndon  and  Peyton,  in  which  the  plain- 
tiils  have  no  interest,  and  on  account  of  which  they  should  not 
be  delayed.  The  Judgment  ordering  a  sale  for  the  plaintiffs* 
debt  omitting  Herndon^s,  is  erroneous,  and  not  a  clerical  mis- 
prision. 

The  judgment  is  reversed,  and  the  cause   is  remanded  for   fur^ 
ther  proceedings. 


[From  Albany  Law  Journal,] 

UNITED  STATES  SUPREME  COURT. 


LEISY  &  CO.  V.  HARDIN. 

(Filed  April  28,  1890.) 

State  legislation  which  prohibits  the  sale  of  intozloating  liquors  is  nn^ 
eonstltntlonal  so  far  as  It  applies  to  liquors  imported  from  another  State  for^ 
tale  in  the  original  packages. 

CoDstitntlonal  law— Interstate  commeroe— Intozlcatiog  liquors— Original 
paokases— Christiana  Leisy,  Edward  Leisy,  Lena  and  Albert  Lelsy,  compos- 
Ing  the  firm  of  Gus.  Letsy  &  Co.,  citizens  of  Illinois,  brought  their  action  of 
replevin  a^inst  A.  J.  Hardin,  the  duly  elected  and  qualified  marshal  of  the 
elty  of  Keokuk,  Iowa,  and  Px-ofQolo  constable  of  Jackson  township,  Lee 
county,  Iowa,  In  the  Superior  Court  of  Keokuk,  In  said  county,  to  recover 
one  hundred  and  twenty-two  one-quarter  luirrels  of  beer,  one  hundred  and 
seyenty-one  one-eighth  barrels  of  beer,  and  eleven  sealed  cases  of  beer,  which 
had  been  seised  by  bim  in  a  proceeding  on  behalf  of  the  State  of  Iowa 
against  said  defendants,  under  certain  proTisions  of  the  Code  of  the  State  of 
Iowa;  and  upon  Issue  joined,  a  jury  having  been  duly  waived  by  the  parties, 
the  case  was  submitted  to  the  court  for  trial,  and  having  been  tried,  the 
ooart,  after  having  t«ken  the  case  under  advisement,  finally  "rendered  and 
filed  in  said  cause  its  findings  of  fact  and  conclusions  of  law  in  words  and 
figures  following,  to  wit : 

'*l8t.  That  plaintiffs,  Gus.  Leisy  &  Co.,  are  a  firm  of  that  name  and  style* 
zeslding  id  the  State  of  Illinois,  with  prinoipal  place  of  business  at  Peoria» 
Illinois;  that  said  firm  is  composed  wholly  of  olticens  of  Illinois;  that  said 
firm  is  engaged  as  brewers  in  the  manufacture  of  beer  in  the  said  city  of - 
Peoria,  Illinois,  selling  same  in  the  State  of  Illinois  and  lo^a. 

*'8d.  That  the  property^n  question,  to  wit,  one  hundred  and  twenty-twa 
ooe-qoarter  Imrrels  of  beer,  of  the  value  of  ISOO,  one  hundred  and  seventy- 
one  one  eighth  barrels  of  beer,  value  1316,  and  eleven  sealed  cases  of  beer^ 
^hieoftSo,  was  all  manufactured  by  said  Lelsy  Ss  Co.,  In  the  city  of  Peorla» 
intBoig,  and  pfut  up  in  said  kegs  and  oases  hy  the  manufacturers,  viz.,  Gus. 
lAity  &  Co.,  at  Peoria,  .Illinois;  that  each  of  said,  kegs  was  sen  led,  and  had 
^kned  upon  it,  over  the  plug  in  the  opening  of  each  keg,  a  United  States^ 
lotvnal  revemie  tftemp  of  the  district  in  which  Peoria  ifi  situated ;  that  said^ 
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^Mioes  were  flubfltantlally  made  of  wood,  each  one  of  them  oostalslDK  twitntj- 
four  quart  bottles  of  beer,  each  bottle  of  beer  corked  aod  the  oork  fastened 
\u  with  a  metallic  cap,  sealed  and  ooyered  with  tin  foil,  and  each  case  was 
^sealed  with  a  metallic  seal;  that  said  beer  in  all  of  said  keics  and  cases  was 
\uann factored  and  put  into  said  kefts  and  oases  as  aforesaid  by  the  manu- 
^faoturers,  to  wit,  Gus.  Leisy  &  Co..  plaintiffs  in  this  suit,  and  to  open  said 
^oases  the  metallic  seals  bad  to  be  broken. 

**8d.  That  the  property  herein  described  was  transported  by  said  Gns. 
XiCisy  &  Co.,  from  Peoria,  Illinois,  by  means  of  railway,  to  Keokuk,  Iowa, 
^n  said  sealed  kegs  and  cases,  as  same  was  manufactured  and  put  up  by 
-them  in  the  city  of  Feorla,  Illinois. 

''4th.  That  said  property  was  sold  and  offered  for  sale  in  Keokuk,  Iowa, 
\ij  John  Leisy,  a  resident  of  Keokuk,  Iowa,  who  is  agent  for  said  Gus  Leisy 
yb  Co. ;  that  the  only  sales  and  offers  to  sell  of  said  beer  was  in  the  original  keg  ' 
^nd  sealed  case,  as  manufactured  and  put  up  by  said  Gus  Leisy  A  Co.,  and 
imported  by  them  into  the  State  of  Iowa;  that  no  kegs  or  cases  sold  or  offered 
for  sale  were  broken  or  opened  on  the  premises;  that  as  soon  as  same  was 
purchased  it  was  removed  from  the  premises  occupied  by  Gus.  Leisy  &  Co. , 
which  said  premises  are  owned  by  Christiana  Leisy,  a  member  of  the  Arm 
t)f  Gus  Leisy  &  Co.,  residing  in,  and  being  acitisEen  of,  Peoria,  Illinois;  that 
-bone  of  such  sales  or  offers  to  sell  were  made  to  minors  or  persons  in  the 
habit  of  becoming  intoxicated. 

*'6th.  That  on  the  80th  day  of  June,  1888,  the  defendant,  as  constable  of 
Jackson  township,  Lee  county,  Iowa,  by  Tirtue  of  a  search  warrant  issued 
^y  J.  G.  Garretson,  an  acting  justice  of  the  peace  of  said  Jackson  township, 
tipon  an  information  filed  charging  that  in  premises  occupied  by  said  John 
Leisy  there  were  oertain  intoxicating  liquors,  etc.,  seized  the  property 
therein  described  and  took  same  Int^  custody. 

"6th.  And  the  court  finds  that  said  intoxicating  liquors  thus  seised  by 
the  defendant,  in  his  otBcial  capacity  as  constable,  were  kept  for  sale  in  the 
4)remi8e8  described  in  the  search  warrant  in  Keokuk,  Lee  county,  Iowa,  and 
XNscupied  by  Gus.  Leipy  Ss  Co..  for  the  purpose  of  being  sold,  in  violation  of 
the  provisions  of  the  laws  of  Iowa,  but  which  laws,  the  court  holds,  are  un- 
tjonstitutional  and  void,  as  herein  stated. 

"7ch.  That  on  the  dd  day  of  July.  1888,  plaintiffs  filed  in  this  tfourt  their 
petition,  alleging,  among  other  things,  that  they  were  the  owners  and  en- 
-titled  to  the  possession  of  said  propertv,  and  that  the  law,  under  which  said 
warrant  was  issued,  was  unconstitutional  and  void,  lielng  in  violation  of 
^section  8  of  article  1  of  the  Constitution  of  the  United  States,  and  having 
-Hied  a  proper  bond,  a  writ  of  replevin  issued  and  the  possession  of  said  property 
was  given  to  plaintiffs. 

"From  the  foregoing  facts  the  court  finds  the  following  conclusions: 

"That  plaintiffs  are  the  sole  and  unqualified  owners  of  said  property,  and 
*«ntltled  to  the  possession  of  same,  and  judgment  for  II  damages  for  their 
-detention  and  costs  of  suit;  that  so  much  of  chapter  6,  title  11  of  the  Code 
nt  1878,  and  the  amendments  thereto,  as  prohibits  such  sales  by  plaintiffs  aa 
Vere  made  by  plaintiffs  is  unconstitutional,  being  In  contravention  of  sec- 
tion 8  of  article  1  of  the  Constitution  of  the  United  States:  that  said  law 
lias  been  held  unconstitutional  in  a  like  case  heretofore  tiled  and  deter- 
mined by  this  court,  involving  the  same  question,  in  the  case  of  Collins  ▼. 
Hills,  decided  prior  to  the  commencement  of  this  suit,  and  prior  to  the 
^aelsure  of  said  property  by  defendant ;  to  all  of  which  the  defendant  at  the 
^ime  excepted." 

Judgment  was  thereupon  rendered  as  follows : 

"This  cause  coming  on  for  hearing,  plaintiffs  appearing  by  Anderson  ^ 
l)avi8.  their  attorneys,  and  the  defendant  by  H.  Scott  Howell  &  Son  and 
"Wm.  B.  Collins,  his  attorneys,  and  the  case  coming  on  for  final  hearing  on 
the  pleadings  on  file  and  the  evidence  Introduced,  the  court  makes  the  special 
Ending  of  facts  and  law,  herewith  ordered  to  be  made  of  record,  and  flnde 
that  plaintiffs  are  the  sole  and  unqualified  owners,  and  entitled  to  poaaea- 
«Bion  of  the  following  described  personal  properly,  to  wit.  128  one  quarter 
tW)  barrels  of  beer,  of  the  value  of  |800;  171  one-eighth  (%)  barrels  of  beer. 


ISISJ  k  CO.  v.  HABDIN.  125; 

of  the  value  of  1916,  aod  eleven  (11)  sealed  oaees  of  beer  of  the  value  ot^ 

''That  plaintiffs  being  in  possession  of  said  property,  by  virtue  of  a  bon^ 
heratofore  given,  said  possesfelon  in  plalntlfls^is-  conflrmed.  The  court  fnr^ 
tb«r  flods  that  the  writ  by  J.  Q.  Garzetson,  a  jnstioe  of  the  peaoe,  nnder< 
which  defendant  held  possession  of  said  property  and  seised  same,  is  void^ 
nine  having  been  issued  under  sections  of  the  law  of  Iowa  that  are  uncon- 
itltational  and  void. 

"That  plaintiff  is  entitled  to  fl  damages  for  the  wrongful  detention  of- 
asid  property. 

"It  is,  therefore,  ordered  and  considered  by  the  court  that  the  plain  tiff  ik. 
have  and  rodover  of  defendant  the  sum  of  $1  damages,  and  costs  of  this  ao* 
tion,  taxed  at  $ . 

"To  which  findings,  order  and  Judgment  of  court,  the  defendant,  at  the^ 
Ume,  excepts  and  asks  until  the  81st  of  October,  1888,  to  prepare  and  file  hisL 
bill  of  exceptions,  which  request  is  granted  and  order  hereby  made." 

A  motion  for  new  trial  was  made  and  overruled,  and  the  cause  taken  to. 
the  Supreme  Court  of  Iowa  by  appeal,  and  errors  therein  assigned  as  fol- 
lows: 

"I.  The  court  erred  in  finding  that  the  plaintiffs  were  the  sole  and  un^ 
qualified  owners  and  were  entitled  to  the  possession  of  the  intoxicating 
liquors  seiied  and  held  by  appellant. 

"II.  In  finding  that  the  plaintiffs  were  entitled  to  $1  damages  for  their 
detention,  and  for  costs  of  suit. 

"III.  The  court  erred  in  holding  that  the  sales  of  beer  in  'original  pack^ 
sges,'  by  the  keg  and  case,  as  made  by  John  Leisy,  agent  of  plaintiffs,  were, 
lawful. 

"IV.  The  court  eired  in  its  conclusions  and  finding  that  so  much  of  the. 
law  of  the  State  of  Iowa,  embraced  in  chapter  6,  title  11,  Code  of  1878,  and. 
the  amendments  thereto,  as  prohibits  such  sales  of  beer  in  the  State  of  Iowa, 
was  unconstitutional,  being  in  contravention  of  section  8,  article  1  of  the. 
Constitution  of  the  United  States. 

"V.  The  court  erred  in  rendering  a  judgment  for  plaintiffs  and  awarding^ 
them  the  intoxicating  liquors  in  question,  and  damages  and  costs  against 
defendant. 

"VI.  The  court  erred  in  overruling  the  defendant's  motion  for  a  new 
trial.'* 

The  Supreme  Court  reversed  the  judgment  of  the  Superior  Court,  and  en*, 
tered  judgment  against  the  plaintins  and  their  sureties  on  the  replevin  bond, 
in  the  amount  of  the  value  of  the  property,  with  costs.  The  judgment  thus^ 
eonoluded:  "And  it  is  further  ceitified  by  this  court,  and  hereby  made  a 
part  of  the  record,  that  in  the  decision  of  this  suit  there  is  drawn  in  ques- 
tion the  validity  of  certain  statutes  of  the  State  of  Iowa,  namely,  chapter  0 
of  title  11  of  the  Code  of  Iowa  of  187S,  and  the  amendments  thereto,  on  the 
ground  of  their  being  repugnant  to,  and  in  contravention  of,  section  8  of 
article  1  of  the  Constitution  of  the  United  States,  said  appellees,  Gus.  Leisy> 
ft  Co.,  claiming  such  statutes  of  the  State  of  Iowa  are  invalid,  and  the  de- 
oliion  in  this  case  is  In  favor  of  the  validity  of  said  statutes  of  the  State  of 
Iowa.** 

To  review  this  judgment  a  writ  of  error  was  sued  out  from  this  court. 

The  opinion  of  the  Supreme  Court,  not  yet  reported  in  the  otBdal  seriei^ 
will  be  found  in  48  N.  W.  Rep.,  188. 

The  seisure  of  the  beer  in  question  by  the  constable  was  made  under  the. 
provisions  of  chapter  6,  title  11  of  the  Code  of  1878,  and  amendments  thereto. 
(Code  1873,  page  270;  Laws  1884,  chapter  8,   page  8;   chapter  148,  page   146: 
Iaws1888,  chapter  71,  page  91;  1  MoClain's  Ann.  Code,  sections  3869-8481, 
PVe«08.) 

Seotion  1688  of  the  Code  is  as  follows: 

"No  person  shall  manufacture  or  sell,  by  himself,  his  clerk,  steward  or^ 
•gent,  dlreotly  or  indirectly,  any  intoxicating  liquors,  except  as  hereinafter 
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provided .  And  tlie  keeping  of  iDtozloatlng  llqaor,  wllh  the  Intent  on  tbe 
i»art  of  the  owner  thereof,  or  any  person  acting  under  his  authority,  or  hf 
bis  permission,  to  sell  the  same  within  this  State  oontzary  to  the  prorlslona 
xrf  this  chapter,  is  hereby  prohibited,  and  the  intoxicating  liquor  so  kept, 
^gether  with  the  vesseis  in  which  it  is  contained,  is  declared  a  nuisanoe, 
«nd  shall  be  forfeited  and  dealt  with  as  hereinafter  provided.*' 

Ohapter  71  of  the  Laws  of  the  twenty -second  general  assembly  is  an  aot 
approved  April  Id,  1888  (Laws  Iowa,  1888,  page  91),  of  whioh  the  first  section 
Is  as  follows : 

**That  after  this  act  takes  effect  no  person  shall  manufacture  for  sale,  sell, 
keep  for  sale,  give  away,  exchange,  barter  or  dispense  any  intoxicating 
liquor,  for  any  purpose  whatever,  otherwise  than  as  provided  in  this  act. 

''Persons  holding  permits  as  herein  provided  shall  be  authorized  to  sell 
and  dispense  intoxicating  liquors  for  pharmaceutical  and  medicinal  purposes, 
and  alcohol  for  specified  chemical  purposes,  and  wine  for  sacramental  pur. 
poses,  but  for  no  other  purposes  whatever;  and  all  permits  must  be  procured 
as  hereinafter  provided  from  the  district  court  of  the  proper  county  at  any 
term  thereof  after  this  act  takes  effect,  and  a  permit  to  buy  and  s«>ll  Intoxi- 
*€atlng  liquors  when  so  procured  shall  continue  in  force  for  one  year  from 
xlate  of  its  ibsue,  unless  revoked  according  to  law,  or  until  application  for 
renewal  is  disposed  of,  if  such  application  is  made  before  the  year  expires. 

"Provided,  that  renewals  of  permits  may  be  annually  granted  upon  writ- 
ten application  by  permit  holders,  who  show  to  the  satisfaction  of  the  court 
or  judge  that  they  have,  during  the  preceding  year,  complied  with  the  pro- 
'  visions  of  this  act,  and  execute  a  new  bond,  as  in  this  act  required  to  be 
x)riginal]y  given,  but  parties  may  appear  and  resist  renewals  the  same  as  in 
applications  for  permits." 

Section  S  provides  for  notice  of  application  for  permit,  and  section  3  reads 
thus : 

"Applications  for  permits  shall  be  made  by  petition  signed  and  sworn  to 
by  the  applicant,  and  filed  in  the  office  of  the  clerk  of  the  district  court  of 
^be  proper  county,  at  least  ten  days  before  the  first  day  of  the  term,  which 
petition  shall  state  the  applicant's  name;  place  of  residence;  in  what  busi- 
ness he  is  then  engaged,  and  in  what  business  he  has  been  engaged  for  two 
years  previous  to  filing  petition;  the  place,  particularly  deHcribing  it,  where 
Che  liusioess  of  buying  and  selling  liquor  is^  to  be  conducted;  that  he  is  a 
citizen  of  the  United  States,  and  of  the  State  of  Iowa;  that  he  is  a  regis- 
tered pharmacist,  and  now  is,  and  for  the  last  six  months  has  been,  lawfully 
oonductlng  a  pharmacy  in  the  township  or  town  wherein  he  proposes  to 
eell  intoxicating  liquors  under  the  permit  applied  for,  and  as  the  proprietor 
of  such  pharmacy,  that  he  has  not  been  adjudged  guilty  of  violating  the  law 
relating  to  intozic^ting  liquois  within  the  last  two  years  next  preceding 
his  application;  and  is  not  the  ket^per  of  a  hotel,  eating-house,  saloon, 
restaurant  or  place  of  publiS  amusement;  that  he  is  not  addicted  to  the  use 
of  intoxicating  liquors  as  a  beverage,  and  has  not,  within  the  last  two  years 
next  preceding  his  application,  been  directly  or  indirectly  engaged,  em- 
ployed or  interested  in  the  unlawful  manufacture,  sale  or  keeping  for  sale 
of  intoxicating  liquors;  and  that  he  desires  a  permit  to  purchase,  keep  and 
sell  such  liquors  for  lawful  purposes  only," 

Various  sections  follow,  relating  to  giving  bond;  petition  as  to  the  good 
moral  character  of  applicant;  hearing  on  the  appHoation;  oath  upon  the 
Issuing  of  permit;  keeping  of  record;  punishment  by  fine,  imprisonment, 
etc. 

By  section  30,  sections  1624,  1526.  and  other  sections  of  the  Code  were,  in 
terms,  repealed. 

The  Code  provided  for  the  seizure  of  intoxicating  liquors  unlawfully 
offered  for  sale,  and  no  question  in  reference  to  that  arises  here,  if  the  law 
in  controversy  be  valid. 

By  section  1  of  chapter  8  of  the  laws  of  lbS4,  page  8,  ale,  beer,  wine,  spirit- 
uous, vinous  and  malt  liquors  are  defined  to  be  intoxicating  liquors. 
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SM(m  1£S14  of  the  Code  of  1878,  page  379,  was  a»  follows : 

**MothlnK  in  this  oliapter  ehall  be  construed  to  forbtd  the  sale  by  tbe  im- 
pOpUr  tfaBtvof  of  foreign  Inioxieatlng  liquor  iiBport«d  under  the  authority 
of  tbe  laws  of  tbe  Unltied  States  ragardiog  tbe  importation  of  snob  liquors, 
and  in  aooordance  with  suob  laws:  Provided,  That  tbe  said  liquor,  at  tbe 
timf)  of  said  sale  by  said  importer,  remains  in  tbe  original  oasks  or  packages 
is  which  it  was  by  him  imported,  and  in  quantities  not  less  than  the  quan- 
tities in  whiob  tbe  laws  of  tbe  United  States  require  suob  liquors  to  be  im- 
ported, and  is  sold  by  him  In  said  original  casks  or  packages,  and  in  said 
qtiantities  only ;  and  nothing  contained  in  this  law  shall  prevent  any  per- 
SDDB  from  manufacturing  in  this  State  liquors  for  t^e  purpose  of  being  sold 
aocordlDg  to  tbe  provisions  of  this  chapter,  to  be  used  for  meobanical, 
medicinal,  culinary  or  sacramental  purposes." 

This  section  is  substantially  identical  with  section  2  of  chapter  46  of  the 
aota  of  tbe  fifth  .general  assembly  of  Iowa,  approved  January  28,  1866  (Laws 
Iowa,  1856,  page  5S)  and  it  was  carried  into  tbe  revision  of  1860  as  section 
1660.  (Revision  1860.  chapter  64,  page  269. )  It  was  repealed  by  section  20  of 
tbe  act  of  April  12,  1888,  as  before  stated. 

^section  1653  of  the  Code,  as  amended  by  the  act  nf  April  6,  1886  (Laws 
Iowa,  1886,  page  83).  forbade  any  common  carrier  to  bring  within  tbe  State 
of  Iowa,  for  any  person  or  persons,  or  corporation,  any  intoxicating  liquors 
from  any  other  State  or  Territory  of  the  United  States,  without  flrRt  having 
bsen  furnished  with  a  oertlflcate,  under  the  seal  of  tbe  county  auditor  of  the 
coanty  to  which  said  liquor  was  to  be  transported,  or  was  consigned  for 
tiaosportation,  certifving  that  the  consignee,  or  person  to  whom  such  liquor 
was  to  be  transported,  conveyed  or  delivered,  was  authorized  to  sell  intoxi- 
cating liquors  in  such  county.  This  was  held  to  be  in  contravention  of  the 
Federal  Constitution,  in  Bowman  v.  Chicago  and  Northwestern  Railway 
Co.,  126  U.  S.,  465. 

Opioioo  of  tbe  court  by  Cbief  Justice  Fuller. 

The  power  vested  in  congress  "to  regulate  commerce  with  for- 
eign nations,  and  among  the  several  States,  and  with  the  Indian 
tribes,'^  is  the  power  to  prescribe  tbe  rule  by  which  that  com- 
merce is  to  be  governed,  and  is  a  power  complete  in  itself,  ac- 
knowledging no  limitations  other  than  those  prescribed  in  the 
Constitution.  It  is  co-extensive  with  the  subject  on  which  it 
acts  and  can  not  be  stopped  at  the  external  boundary  of  a  State, 
hot  roust  enter  its  interior,  and  must  be  capable  of  authorizing 
tbe  disposition  of  those  articles  which  it  introduces,  so  that  they 
may  become  mingled  with  the  common  mass  of  property  wathin 
the  territory  entered,  c Gibbons  v.  Ogden,  9  Wheat.,  1;  Brown 
V.  Maryland,  12  Id.,  419.) 

And  while,  by  virtue  of  its  jurisdiction  over  persons  and  prop- 
erty within  its  limits,  a  State  may  provide  for  the  security  of 
the  lives,  limbs,  health  and  comfort  of  persons,  and  tlie  protec- 
tion of  property  so  situated,  y-jt  a  subjeet-nii'itter  wliich  has  been 
confided  exclusively  to  conj^ross  by  tiie  Constitution,  is  not 
within  the  jurisdictmn  of  the  police  power  of  tlie  State,  unless 
placed  there  bv  conpjressional  action.  (Henderson  v.  Mnvor  of 
New  York,  92*  r.  S.,  259;  Kiiilruad  Co.  v.  Hiisen,  95  Id'.  465; 
TVallinp:  V.  Michigan,  lUUd.,  446;  Bobbins  v.  Sheihy  Taxing  Dis- 
trict, 120  Id.,  489.)  Tiie  power  to  regulate  commerce  among  the 
States  is  a  unit,  but  if  particlar  subjects  witliin  its  operation  do 
not  require  the  application  of  a  >?oneral  or  uniform  system,  the 
States  may  legislate  in  regard  to  them  with  a  view  to  local 
needs  and  circumstances  until  congress  otherwise  directs;  but 
tbe  power  thus  exercised  by  the  States  is  not  identical  in  its 
extent  with  the  power  to  regulate  commerce  among  the  States. 
The  power  to  pass  laws  in  respect  to  internal  commerce,  inspec- 
tion laws,  quarantine  laws,  health    laws  and    laws  in  relation  to 
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bridges,  ferries  and  highways  belongs  to  the  class  of  powers  per^ 
taining  to  locality,  essential  to  local  intercommunication,  to  the 
progress  and  development  of  local  prosperity,  and  to  the  protec- 
tion, the  safety  and  the  welfare  of  society,  originally  necessarily 
belonging  to,  and  upon  the  adoption  of  the  Constitution  reserved 
by,  the  States,  except  so  far  as  falling  within  the  scope  of  a 
power  confided  to  the  general  government.  Where  the  subject- 
matter  requires  a  uniform  system  as  between  the  States,  the 
power  controlling  it  is  vested  exclusively  in  congress,  and  can 
not  be  encroached  upon  by  the  States;  but  where,  in  relation  to 
the  subject-matter,  different  rules  may  be  suitable  for  different 
localities,  the  States  may  exercise  powers  which,  though  they 
may  be  said  to  partake  of  the  nature  of  the  power  granted  to  the 
general  goTernment,  are  strictly  not  Ruch,  but  are  simply  local 
powers,  which  have  full  operation  until,  or,  unless  circumscribed 
by  the  action  of  congress  in  effectuation  of  the  general  power. 
(Gooley  v.  Port  Wardens,  12  How.,  299.) 

It  was  stated  in  the  thirty-second  number  of  the  Federalist 
that  the  States  iHight  exercise  concurrent  and  independent  pow* 
ers  in  all  cases  but  three:  First,  where  the  power  was  lodged 
exclusively  in  the  Federal  Constitution;  second,  where  it  was 
given  to  the  United  States  and  prohibited  to  the  States;  third, 
where,  from  the  nature  and  subjects  of  the  power,  it  must  be 
necessarily  exercised  by  the  National  government  exclusively. 
But  it  is  easy  to  see  that  congress  may  assert  an  authority  under 
one  of  the  grantt^d  powers,  which  would  exclude  the  exercise  by 
the  States  upon  the  same  subject  of  a  different  but  similar 
power,  betw(3en  which,  and  that  possessed  by  the  general  gov- 
ernment, no  inherent  repugnancy  existed. 

Whenever,  however,  a  particular  power  of  the  general  govern- 
ment is  one  which  must  necessarily  be  exercised  by  it  and  con- 
gress remains  silent,  this  is  not  only  a  concession  that  the  pow- 
ers reserved  by  the  States  may  be  exerted  as  if  the  specific  power 
had  not  been  elsewhere  reposed,  but,  on  the  contrary,  the  only 
legitimate  conclusion  is  that  the  general  government  intended 
that  power  should  not  be  affirmatively  exercised,  and  the  action 
of  the  States  can  not  be  permitted  to  effect  that  which  would  be 
incompatible  with  such  Intention.  Hence,  inasmuch  as  inter- 
State  commerce,  consisting  in  the  transportation,  purchase,  sale 
and  exchange  of  commodities,  is  national  in  its  character,  and 
must  be  governed  by  a  uniform  system,  so  long  as  congress  does 
not  pass  any  law  to  regulate  it,  or  allowing  the  States  so  to  do, 
it  thereby  indicates  its  will  that  such  commerce  shall  be  free  and 
untrammelled.  (County  of  Mobile  v.  Trimble,  102  U.  S.,  69U 
Brown  v.  Houston,  114  Id.,  622.  631;  Wabash  Railroad  Co.  v.  Illi- 
nois, 118  Id.,  55T;  Bobbins  v.  Shelby  Taxing  District,  120  Id.,  489, 
498.) 

That  ardent  spirits,  distilled  liouors,  ale  and  beer,  are  subjects 
of  exchange,  barter  and  traffic,  like  any  other  commodity  in 
which  a  right  of  traffic  exists,  and  are  so  recognized  by  the 
usages  of  the  commercial  world,  the  laws  of  congress  and  the 
decisions  of  courts  is  not  denied.  Being  thus  articles  of  com- 
merce, can  a  State,  in  the  absence  of  legislation  on  the  part  of 
congress,  prohibit  their  importation  from  abroad  or  fiom  a  sister 
State?  Or  when  imported,  prohibit  (heir  sale  by  the  importer? 
If  the  importation  can  not  be  prohibited  without  the  consent  of 
congress,  when  does  property  imported  from  abroad  or  from  a 
sister  State  so  become  part  of  the  common  mass  of  property 
within  a  State  as  to  be  subject  to  its  unimpeded  control? 

In  Brown  v.  Maryland,  supra,  the  act  of  the  State  legislature 
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drawn  in    question  was  held    invalid  as  repugnant  to  tiie  prohi- 
bition of  the  Constitution  upon    the  States   to  lay  any  impost  or 
duty  upon    imports  or   exports,  and    to  the   clause  -K^^nting  the 
power  to  regulate  oommeroe;  and  it  was  laid  down  by  the  great 
magistrate,  who  presided  over  this  court  for   mere  than  a   third 
of  a  century,  that  the  point  of  time  when  the  prohibition  ceases 
and  ttie  power  of   the  State  to  tax   commences  is  not  the  instant 
when  the  article  enters  the  country,  but  when  the   importer  has 
80  acted  upon  it  that   it  has  become   incorporated  and   mixed  up 
with  the  mass  of  property  in    the  country,  which   happens  when 
the  original  package  is  no  longer  such  in  bis  hands;  that  the  dis* 
tinction  is  obvious    between  a   tax,  which  intercepts    the  import 
as  an  import  on  its  way  to  become  incorporated  with  the  general 
mass  of  property,  and   a  tax  which  finds   the  article   already  in- 
corporated with   the  mass  by  the  act  of   the  importer;  that  as  to 
the  power   to  regulate   commerce,  none  of   the   evils  which    pro- 
ceeded  from    the    feebleness    of    the    Federal    government,  con« 
tributed  more  to  tlie  great  revolution  wlilch  introduced  the  pres- 
ent sytem,  than  the  deep  and    general  conviction  that  commerce 
ought  to  be   regulated  by  Congress;  that  the   grant  should  be  as 
extensive  as   the  mischief,  and   should   comprehend   all   foreign 
commerce,  and  all  commerce  among  the 'States;  that  that- power 
was  complete  in  itself,  acknowledged   no  limitations  other  than 
those  prescribed  by  the  Constitution,  was  co-extensive  with  the 
subject  on    which  it  acts,  and   not  to  be   stopped  at  the  external 
boundary  of  a  State,  but  must  be  capable  of  entering  its  interior; 
that  the   right  to  sell  any  article   imported  was  an   inseparable 
incident  to  the    right  to  import   it;  and    that   the  principles  ex- 
pounded in  the  case   applied  equally  to  importations  from   a  sis- 
ter State.    Manifestly  this  must  be  so,  for  the  same  public  policy 
applied  to  commerce  among  the  States  as  to    foreign  commerce, 
and  not  a  reason  could  be  assigned  for  confiding  the   power  over 
the  one  which  did  not  conduce  to  establish  the  propriety  of  con- 
fiding  the  power  over   the  other.     (Story    Const.,   section    1066.) 
And,  aUhougt)    the  precise   question  before   us  was  not   ruled  in 
Gibbons  v.  Ogden  and  Brown  v.  Maryland,  yet  we   think   it  was 
virtually  involved  and   answered  and  that  this  is  demonstrated, 
among  other   cases,  in    Bowman   v.  Chicago   and   Northwestern 
Railway  Co.,  125  U.  S.,  465.     In    the   latter   case,  section  1553   of 
the  Code  of  the  State  of  Iowa,  as  amended   by  chapter  148  of  the 
acts  of  the  twentieth  general   assembly  in  1886,  forbidding  com- 
mon carriers   to  bring  intoxicating  liquors   into  the  State   from 
any  other  State  or  Territory,  without  first  being  furnished  with 
a  certificate  as  prescribed,  was  declared  invalid,  because  essen- 
tially a  regulation  of  commerce  among  the  States,  and  not  sanc- 
tioned by  the   authority,  express  or   implied,  of   Congress.     The 
opinion  of   the  court,  delivered    by  Mr.    Justice  Matthews,  the 
concurring  opinion  of  Mr.  Justice  Field,  and  the  dissenting  opin- 
ion of  Mr.  Justice   Harlan  on  behalf  of  Mr.  Chief  Justice  Waite, 
Mr.  Justice  Gray  and    himself,  discussed    the  question  involved 
in  all  its  phases;  and  while   the  determination    of   wliether  the 
right  of  transportation  of  an  article  of  commerce  from  one  State 
to  another  includes,  by  necessary  implication,  the   right  of   the 
consignee  to  sell  It  in  unbrokt^n  packages  at  the  place  where  the 
transportation  terminates  was,  in  terms,  reserved,  yet  the   argu- 
ment of  the  majority  conducts  irresistibly  to  that  co'nclusicn,  and 
we  think  we    can  not  do   better   than   repeat   the   grounds    upon 
which  the  decision  was  made  to  rest.     It  is  there  shown  ttiat  the 
transportation  of  freight,  or  of  the  subjects  of  commerce,  for  the 
purpose  of  exchange  or   sale,  is,  beyond    all  question,  a   constit- 
uent of  commerce  itself;  that  it  was  the   prominent  idea  in  the 
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minds  of  the  framers  of  tiie  Constitution,  when  to  congress  was 
committed  the  power  to  regulate  commerce  among  the  several 
States;  that  the  power  to  prevent  embarrassing  restrictions  by 
any  State  was  the  end  desired;  that  the  power  was  given  by  the 
same  words  and  In  the  same  clause  by  which  was  conferred 
power  to  regulate  commerce  with  foreign  nations;  and  that  it 
would  be  absurd  to  suppose  that  the  transmission  of  the  subjects 
of  trade  from  the  State  of  the  buyer,  or  from  the  place  of  pro- 
duction, to  the  marl?et  was  not  contemplated,  for  without  that 
there  could  be  no  consummated  trade,  either  with  foreign  na- 
tions or  among  the  States.  It  is  explained  that  where  State 
laws,  alleged  to  be  regulations  of  commerce  among  the  States, 
have  been  sustained,  they  were  laws  which  related  to  bridges 
or  dams  across  streams  wholly  within  the  State,  or  police  or 
health  laws,  or  to  subjects  of  a  kindred  nature,  not  strictly  of 
commercial  regulation.  But  the  transportation  of  passengers  or 
of  merchandise  from  one  State  to  another  is,  in  its  nature,  na- 
tional, adwiitting  of  but  one  regulating  power;  and  it  was  to 
guard  against  the  possibility  of  commercial  embarrassments 
which  would  result,  if  one  State  could,  directly  or  indirectly, 
tax  persons  or  property  passing  through  it,  or  prohibit  particular 
property  from  entrance  into  the  State,  that  the  power  of  regu- 
lating commerce  among  the  States  was  conferred  upon  the  Fed- 
eral government. 

**If,  in  the  present  case/'  said  Mr.  .Justice  Matthews,  "the 
law  of  Iowa  operated  upon  all  merchandise  sought  to  be  brought 
from  another  State  into  its  limits,  there  could  be  no  doubt  that 
it  would  be  a  regulation  of  commerce  among  the  States,''  and 
lie  concludes  that  this  must  be  so,  though  it  applied  only  to  one 
class  of  articles  of  a  particular  kind.  The  legif^lation  of  Con- 
gress on  the  subject  of  interstate  commerce,  by  means  of  rail- 
roads, designed  to  remove  trammels  upon  transportation  between 
different  States,  and  upon  the  subject  of  the  transportation  of 
passengers  and  merchandise,  Revised  Statutes,  sections  4262  to 
4289,  inclusive,  including  the  transportation  of  nitro-glycerine 
and  other  similar  explosive  substances,  with  the  proviso  that, 
as  to  them,  "any  State,  Territory,  district,  city  or  town  within 
the  United  States''  should  not  be  prevented  by  the  language 
used  **from  regulating  or  from  prohibiting  the  traffic  in,  or  trans- 
portation of,  those  substances  between  persons  or  places  lyings 
or  bolng  within  their  respective  territorial  limits,  or  from  pro- 
hibiting the  introduction  thereof  into  such  limits  for  sale,  use  or 
consumption  therein,"  is  referred  to  as  indicative  of  the  inten- 
tion of  congress  that  the  transportation  of  commodities  between 
the  States  shall  be  free,  except  where  it  is  positively  restricted 
by  congress  itself,  or  by  States,  in  particular  cases,  by  the  ex- 
press permission  of  congress.  It  is  said  that  the  law  in  ques- 
tion was  not  an  inspection  law,  the  object  of  which  "is  to  im- 
prove the  quality  of  articles  produced  by  the  labor  of  a  country, 
to  fit  them  for  exportation;  or.  it  may  be,  for  domestic  use." 
(Gibbons  v.  Ogden,  9  Wheat.,  1203;  Turner  v.  Maryland,  107  U.  S., 
38,  55.)  Nor  could  it  be  regarded  as  a  regulation  of  quarantine  or 
a  sanitary  provision  for  the  purpose  of  protecting  the  physical 
health  of  the  community;  nor  a  law  to  prevent  the  introduction 
into  the  State  of  diseases,  contagious,  infectious  or  otherwise. 
Articles  in  such  a  condition  as  tend  to  spread  disease  are  not 
merchantable,  are  not  legitimate  subjects  of  trade  and  commerce, 
and  the  self-protecting  power  of  each  State,  therefore,  may  be 
rightfully  exerted  against  their  introduction,  and  such  exercise 
of  power  can  not  be  considered  a  regulation  of  commerce,  pro- 
hibited by  the  Constitution;  and  the  observations  of  Mr.  Justice 
Catron,  in  the  License  Cases,  5  How.,  504,  599,  are  quoted,  to  the 


LBISY  &  00.  V.   HAKDIN.  131 


effect  that  what  does  not  belong  to  commeroe  is  within  the  juris- 
diction of  the  police  power  of  the  State,  but  that  which  does  be- 
long to  commerce  is  within  the  jurisdiction  of  the  United  States; 
that  to  extend  the  police  powisr  over  subjects  of  commerce  would 
be  to  make  commerce  subordinate  to  that  power,  and  would  ena- 
able  the   State   to  bring  within   the  police  power  '*any  article  of 
tsonsumption  that  a  State  mijjht  wish    to  exclude,  whether  it  be- 
longed to   that  which  was   drunk,  or   to  food   and  clotliing;  and 
vith  nearly  equal    claims  to  property,  as    malt   liquors   and   the 
products  of  fruits,  other  than  grapes,  stand  on  no  higher  ground 
than  the    light  wines  of    this  and   other   countries,  excluded,  in 
effect,  by   the  law  as   it  now   stands.     And  it  would    be  only  an- 
t)ther  step  to  regulate  real  or  supposed  extravagance  in  food  and 
clothing."    And  Mr.  Justice  Matthews   thus  proceeds:  "For  the 
purpose  of  pvotectii\g   its  people   against   the   evils  of   intemper- 
Bnce  it  has    the  right    to   prohibit   the    manufacture,  within    its 
limits,  of  intoxicating  liquors;  it  may  also  prohibit  all  domestic 
commerce    in  them    between   its   own    inhabitants,  whether   the 
articles  are    introduced  from  othet  States    or  from    foreign  coun- 
tries; it  may  punish  those  who  sell  them  in  violation  of  its  laws; 
It  may  adopt  any  measures  tending,  even  directly  and  remotely, 
to  make  the  policy  effective  until  it  passes  the  line  of  power  del- 
egated to  congresd   under  the  Constitution.     It  can    not,  without 
the  consent  of  congress,  express  or  implied,  regulate  commeroe 
between  its  people   and  those  of   the  other   States  of   the  Union, 
in  order   to  effect  its    end,  however   desirable  such   a  regulation 
mij^ht  be.     »  *    *    Can  it  be   supposed    that  by  omitting  any  ex- 
press declaration  on    the  subject   con<rress    has   intended   to  sub- 
mit to  the    several  States    the  decision  of    the  question    in   each 
locality  of  what  shall,  and  what   shall  not,  be  articles  of  traffic 
in  the  interstate  commerce  of   the  country?    If  so,  it  has  left  to 
each  State,  according   to  Its  own    caprice' and   arbitrary  will,  to 
discriminate  for  or  against  every  article   grown,  produced,  man- 
ufactured or   sold  in   any  State,  and    sought  to  be  introduced  as 
an  article  of  commerce  into  any  other.     If  the  State  of  Iowa  may 
prohibit  the  importation  of  intoxicating   liquors  from  all  other 
States,  it  may  also  include  tobacco,  or  any  other  article,  the  use 
t)r  abuse  of  which  it  may  deem  deleterious.     It  may   not  choose, 
even,  to  be  governed  by  considerations  growing  out  of  the  health, 
comfort  or  peace  of  the  community.     Its   policy  ma>  be  directed 
to  other  ends.     It  may  choose    to  establish  a    system  directed  to 
the  promotion  and    benefit  of  its  own  agriculture,  manufactures 
fit  arts  of  any  description,  and  prevent  the  introduction  and  sale 
within  its  limits  of   any  or  of   all  articles    that  it   may  select  as 
eoming  into   competition  with    those  which    it  seeks    to  protect. 
The  police    power  of   the  State  would    extend    to  such    cases,  as 
veil  as  to  those  in  which  it  was  sought  to  legislate    in  behalf   of 
the  health,  peace  and  morals  of  the  people.     In  view  of  the  com- 
mercial anarchy  and  confusion  that  would  result  from  the  diverse 
exertions  of  power  by  the  several  States  of  the  Union,  it  can  not 
be  supposed  that  the  Constitution  or  congress    have  intended   to 
limit  the  freedom  of  commercial   intercourse    among  the  people 
of  the  several  States." 

Manv  of  the  cases  bearing  upon  the  subject  are  cited  and  con- 
siderea  in  these  opinions,  and  among  others  the  License  Cases, 
5  How.,  604,  wherein  laws  passed  by  Massachusetts,  New  Hamp- 
shire and  Rhode  Island,  in  reference  to  the  sale  of  spirituous 
liquors,  came  under  review  and  were  sustained,  although  the 
members  of  the  court  who  participated  in  the  decisions  did  not 
€ODcur  in   any  common   ground  upon  which    to  rest  them.    That 
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of  Pierce,  &c.  v.  New  Hampshire,  is,  perhaps,  the  most  import^ 
ant  to  be  referred  to  here.  In  that  ease  the  defendants  had  been 
fined  for  selling  a  barrel  of  gin  in  New  Hampshire,  which  they 
'bad  bought  in  Boston  and  brought  coastwise  to  Portsmouth,  and 
there  sold  in  the  same  barrel,  and  in  the  Rame  condition  in 
which  it  was  purchased  in  Massachusetts,  but  contrary  to  the 
law  of  New  Hampshire  in  that  behalf.  The  conclusion  of  the 
opinion  of  Mr.  Chief  Justice  Taney  is  in  these  woids:  Upon  the 
whole,  therefore,  the  law  of  New  Hampshire  is,  in  my  judg- 
ment, a  valid  one,  for,  although  the  gin  sold  was  an  import 
from  another  State,  and  congress  have  clearly  the  power  to  reg- 
ulate such  importations,  under  the  grant  of  power  to  regulate 
commerce  among  the  several  States,  yet  as  congress  has  made 
no  regulation  on  the  subject,  the  traffic  in  the  article  may  be 
lawfully'  regulated  by  the  State  as  soon  as  it  Is  ianded  in  ita 
territory,  and  a  tax  imposed  upon  it,  or  a  license  required,  or  the^ 
sale  altogether  prohibited,  according  to  the  policy  which  the 
State  may  suppose  to  be  its  interest  or  duty  to  pursue/' 

Referring  to  the  cases  of  Massachusetts  and  Rhode  Island,  the 
chief  justice,  after  saying  that  if  the  laws  of   those  States  came 
in  collision  with    the  laws  of   congress  authorizing  the  importa— 
tion  of  spirits  and    distilled  liquors,  it  would  be   the  duty  of   the 
court  to  declare  them  void,  thus  continues:  It  has,  indeed,  been 
suggested  that  if   a  Sate  deems  the  traffic  in  ardent  spirits  to  be 
Injurious  to  its  citizens,  and  calculated  to  introduce  immorality, 
vice  and  pauperism    into    the    State,  it  may  constitutionally  re- 
fuse to  permit  its  importation,  notwith^anding  the  laws  of  con- 
gress; and  that  a  State  may  do   this    upon    the  same   prinoipleft- 
that  it  may  resist  and  prevent  the  introqiftction  of  disease,  ue«ti- 
lence  or   pauperism  from   abroad.     But  it    must  be  rememDerecL 
that  disease,  pestilence  and    pauperism  are   not  subjects  of  oom— 
meroe,  although  sometimes  among  its  attendant  evils.     They  are- 
not  things  to  be  regulated  and  trafficked  in,  but  <o  be  prevented, 
as  far  as    human  foresight  or    human  means   can  guard   against: 
them.     But  spirits  and  distilled  liquers  are  universaljj'  admitted- 
to  be    subjects  of   ownership   and    property,   and    are,  therefore,, 
subjects  of  exchange,  barter  and  traffic,  like  any  other  commodity 
in  which    a  right  of   property  exists.     And    congress,  under    its. 
general  power    to  regulate  commerce  with    foreign   nations,  may 
prescribe  what  articles  of   merchandise  shall   be  ndmitted,  andr 
what  excluded;  and   may,  therefore,    admit,  or   not,  as  it   shall 
deem  best,  the  importation  of  ardent  spirits.     And  inasmuoti  aa 
the  laws  of  congress  authorize   their   importation,  no  State  haa 
a  right  to  prohibit  their  introduction.    »    *    *    Those  State  la^va 
act  altogether  upon  the  retail  or  domestic  traffic  within  their  re- 
spective borders.     They  act  upon   the  article  after   it  has  passedl 
the  line  of  foreign  commerce,  and    become  a  part  of   the  general 
mass  of  propertyln  the  State.     These  laws  may  indeed  diaooarag^ 
import,  ana  diminish  the  price  which  ardent  spirits  would  other* 
wise  bring.     But  although    a  State    is  bound    to  receive   and  "to- 
permit  the  sale  by   the   importer  of   any  article  of   merchandise 
which  congress  authorizes  to   be  imported,  it  is  not  bound  to  fdr-^ 
nish  a  market  for  it,  nor  to  abstain  from  the  passage  of  any  la^ir 
which  it  may  deem  necessary  or  advisable  to  guard  the  health  or- 
morals  of  its  citizens,  although  such  laws  may  discourage  impor— > 
tation   or  diminish  the  profits  of  the  importer,  or  lessen  the  rev- 
enue of    the  general   government.     And  if   any  State    deems  the- 
retail  and  internal    traffic  in  ardent    spirits    injurious  to  its  oltl-^ 
zens,  and  calculated    to  produce    idleness,  vice  or  debauchery,  T 
see  nothing  in  the   Constitution  of  tbe  United  States  to  prevent. 


LEI8T  ft  00.  V.  HABDIN.  133 

it  from  regulating  «nd  restraining  the  traffic,  or  from  proiiibit- 
Ing  it  altogether  if  it  tbinics  proper." 

The  New  Hampshire  case,  the  chief  Justice  observed,  differs 
from  Brown  v.  Maryland,  it)  that  the  latter  was  a  case  arising 
^ut  of  commerce  with  foreign  nations,  which  congress  had  reg- 
ulated by  law;  whereas,  the  case  in  hand  was  one  of  commerce 
between  two  States,  in  relation  to  which  congress  had  not  ex- 
ercised its  power.  '*  But  the  law  of  New  Hampshire  acts  directly 
OD  an  impott  from  one  State  to  another,  while  in  the  hands  of 
the  importer  for  sale,  and  is,  therefore,  a  regulation  of  com- 
merce, acting  upon  the  article  while  it  is  within  the  admitted 
jarisdiction  of  the  geneial  government,  and  subject  to  its  control 
and  regulation.  The  question,  therefore,  brought  up  for  decision 
is  whether  a  State  is  prohibited  by  the  Constitution  of  the 
-United  States  from  making  any  regulations  of  foreign  conrraerce, 
or  of  oommer««  with  another  State,  although  such  regulation  is 
confined  to  its  own  territory,  and  made  for  its  own  convenience 
ibDd  interest,  and  does  not  coiue  in  conflict  with  any  law  of 
congress.  In  other  words,  whether  the  grant  of  power  to  con- 
};resB  is  of  itself  a  prohibition  to  the  States,  and  renders  all 
State  laws  upon  the  subject  null  and  void.^'  He  declares  it  to 
appear  to  him  very  clear  **that  the  mere  grant  of  power  to  the 
general  government  can  not,  upon  any  just  principles  of  con- 
^ruction,  be  construed  to  be  an  absolute  prohibition  to  the  exer- 
cise of  any  power  over  the  same  Hubject  by  the  States,  The  con- 
trolling and  supreme  power  over  commerce  with  foreign  nations 
and  the  several  States  is,  undoubtedly,  conferred  upon  con- 
gteas.  Yet,  in  ray  judgment,  the  State  may,  nevertheless,  for  the 
isafety  or  convenience  of  trade,  or  for  the  protection  of  the  health 
x)f  Its  citizens,  make  regulations  of  commerce  for  its  own  ports 
and  harbors,  and  for  its  own  territory;  and  such  regulations  are 
Talfd  unless  they  come  in  conflict  with  a  law  of  congress."  He 
comments  on  the  omission  of  any  prohibition  in  terms,  and  con- 
cludes that  if,  as  he  thinks,  *'the  framers  of  the  Constitution 
tknowing  that  a  multitude  of  minor  regulations  must  be  neces- 
sary, which  congress,  amid  its  great  concerns,  could  never  find 
time  ^  J;o  consider  and  provide)  intended  merely  to  make  the 
poorer  of  the  Federal  government  supreme  upon  this  subject 
^▼er  that  of  the  States,  then  the  omission  of  any  prohibition  is 
accounted  for,  and  is  consistent  with  the  whole  instrument.  The 
supremacy  of  the  laws  of  congress,  in  oases  of  collision  with 
State  laws,  is  secured  in  the  article  which  declares  that  the  laws 
fd  congress,  passed  in  pursuance  of  the  powers  granted,  shall  be 
ibe  supreme  law;  and  it  is  only  where  both  governments  may 
legislate  on  the  same  subject  that  this  article  can  operate.'** 
And  he  considers  that  the  legislation  of  congress  and  the  States 
bas  conformed  to  this  construction  from  the  foundation  of  the 
government,  as  exemplified  in  State  laws  in  relation  to  pilots 
and  pilotage  and  health  and  quarantine  laws. 

But  conceding  the  weight  properly  to  be  ascribed  to  the  judi- 
cial utterances  of  this  eminent  jurist,  we  are  constrained  to  say 
that  the  distinction  between  subjects,  ki  respect  of  which  there 
can  be  of  necessity  only  one  system  or  plan  of  regulation  for  (he 
whole  country,  and  subjects  local  in  their  nature,  and,  so  far  as 
vclating  to  commerce,  mere  aid  rather  than  regulations  does 
»ot  appear  to  us  to  have  been  sufficiently  recognized  by  him  in 
^uirivlng  at  the  conclusions  annouiiced.  That  distinction  has 
been  settled  by  repeated  decisions  of  this  court,  and  can  no 
longer  be  regarded  as  open  to  re-examination.  After  all,  it 
Jimounts  to  no  more  than  drawing  the  line    between  the  exercise 
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of  power  over  oommeroe  with  foreign  nations  and  among  the 
States,  and  the  exeroise  of  power  over  purely  local  oommeroa 
and  local  concerns. 

The  authority  of  Pierce  v.  New  Hampshire,  in  so  far  as  it  rests 
on  the  view  that  the  law  of  New  Hampshire  was  valid,  becausa 
oongreHS  had  made  no  regulation  on  the  subject,  must  be  regarded 
as  having  been  distinctly  overthrown  by  the  numerous  oasea 
hereinafter  referred  to. 

The  doctrine  now  firmly  established  is,  as  stated  by  Mr.  Justioe 
Field,  in  Bowman  v.  Chicago,  Ac,  By.  Co.,  126  U.  S.,  507,  "that 
where  the  subject  upon  which  congress  can  act  under  its  oois-- 
meroial  powers  is  local  in  its  nature  or  sphere  of  operation,  such 
as  harbor  pilotage,  the  improvement  of  harbors,  the  establish- 
ment of  beacons  and  buoys  to  guide  vessels  in  and  out  of  port^ 
the  construction  of  hridges  over  navigable  rivers,  the  erection 
of  wharves,  piers  and  doclcs,  and  the  like,  which  can  be  properly 
regulated  only  by  special  provisions  adapted  to  their  looalitieSv 
the  State  can  act  until  congress  interferes  and  supersedes  its 
authority;  but  where  the  subject  is  national  in  its  character,, 
and  admits  and  requires  uniformity  of  regulations,  affecting  alike 
all  the  States,  suo}i  as  transportation  between  the  States,  in- 
cluding the  importation  of  goods  from  one.  State  into  anuther^ 
congress  can  alone  act  upon  it  and  provide  the  needed  regula- 
tions. The  absence  of  any  law  of  congress  on  the  subject  !s 
equivalent  to  its  declaration  that  commerce  in  that  matter  shall 
be  free.  Thus  the  absence  of  regulations  as  to  interstate  com- 
merce, with  reference  to  any  particular  subject,  is  taken  as  a 
declaration  that  the  importation  of  that  article  into  the  State 
shall  be  unrestricted.  It  is  only  after  the  importation  is  com- 
pleted, and  the  property  imported  is  mingled  with,  and  beoon)es 
a  part  of,  the  general  property  of  the  State,  that  its  regulations 
can  act  upon  it,  except  so  far  as  may  be  necessary  to  insure 
safety  in  the  disposition  of  the  import  until  thus  mingled.'' 

The  conclusion  follows  that  as  the  grant  of  the  power  to  regu- 
late commerce  among  the  States,  so  far  as  one  system  is  required, 
is    exclusive,  the    States  can    not    exercise    that    power  without 
the   assent   of   congress,  and,  in    the   absence   of   legislation,   it 
is  left  to  the  courts  to  determine  when  State  action  does  ot  does 
not  amount    to  such  exercise,  or,  in    other    words,  what    fs  or  is 
not  a  regulation  of    such  commerce.     When    that  is   determined* 
controversy  is  at  an  end.     Illustrations  exemplifying  the  general 
rule  are  numerous.     Thus  we  have  held    the  following  to  be  reg- 
ulations of  interstate  commerce:  A  tax  upon  freight  transported 
from  State  to  State,  case  of  the  State  Freight  Tax,  \h  Wall.,  232; 
a  statute  imposing  a  burdensome  condition  on   ship-masters  as  a 
prerequisite  to  the    landing  of   passengers,  Henderson  v.  Mayor, 
&c.,  92  U.  S.,  250;  a  statute  prohibiting  the  driving  or  conveying^ 
of  any  Texas,  Mexican    or  Indian    cattle,  whether   sound  or  dis- 
eased, into  the  State  between    the  1st  day  of    March  and  the  1st 
day  of  November  in  each  year,  Bailroad  Co.  v.    Husen,*95  U.  S* 
46';  a  statute  requiring  every  auctioneer    to  collect  and  pay  into 
the  State  treasury  a  tax  on  l)is   sales,  when  applied    to  imported 
goods  in    the  original    packages    hy  him    sold  for    the   importer. 
Cook  V.  Pennsylvania,  97  U.  S.,  5f)6;  a  statute  intended   to  regu-^ 
late  or  tax  or  impose   any  other  restrictions  upon  the  transmis- 
sion of  persons  or   property,  or   telegraphic  messages,  from    one 
State  to  another,  Wabash,  '<fcc.  Bailway  Co.  v.  Illinois,  118  U.  8., 
557;  a  statute  levying  a  tax  upon  nonresident  drummers  offerinic 
for  saie    or  selling  goods,  wares  or  merchandise,  by  sample,  man^ 
ufactured  or  belonging    to    citizens  of   other   States,  Bobbins  v^ 
Shelby  Taxing  District,  120  IT.  S.,  4H9. 
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On  the  other  hand,  we  have  decided,  in  County  of  Mobile  v. 
Kimball,  102,  U.  S..  691,  that  a  State  statute  providing  for  the 
improvement  of  the  river,  bay  and  harbor  of  Mobile,  since  what 
was  authorized  to  be  done  was  only  a  mere  aid  to  commerce, 
was,  in  tho  absence  of  action  by  congress,  not  in  conflict  with 
the  Constitution  in  Escanaba  Co.  v.  Chicago,  107  U.  S.,  678,  that 
the  State  of  Illinois  could  lawfully  authorize  the  city  of  Chicago 
to  deepen,  widen  and  change  the  channel  of,  and  construct  bridges 
over,  the  Chicago  river;  in  Transportation  Co.  v.  Parkersburg, 
107  U.  S.,  678,  that  the  jurisdiction  and  control  of  wharves  prop- 
erly belong  to  the  States  in  which  they  are  situated,  unless 
otherwise  provided;  in  Brown  v..  Houston,  114  U.  S.,  622,  that  a 
general  State  tax  laid  alike  upon  all  property  is  not  unconstitu- 
tional, because  it  happens  to  fall  upon  goods  which,  though  not 
then  intended  for  exportation,  are  subsequently  exported;  in 
Morgan's  Steamship  Company  v.  Louisiana  Board  of  Health, 
11^  U.  S.,  455,  that  a  State  law  requiring  each  vessel  passing  a 
qaarantine  station  to  pay  a  fee  for  examination  as  to  her  sani- 
tary condition,  and  the  ports  from  which  she  came,  was  a  right-, 
ful  exercise  of  police  power;  in  Smith  v.  Alabama,  124  U.  S., 
465,  and  in  Railway  Co/  v.  Alabama,  128  Id.,  96,  that  a  State 
statute  requiring  locomotive  engineers  to  be  examined  and  ob- 
tain a  license  was  not,  in  its  nature,  a  regulation  of  commerce; 
and  in  Kimmish  v.  Ball,  129  U.  S.,  217,  that  a  statute  providing 
that  a  person  having  in  his  possession  Texas  cattle,  which  had 
not  been  wintered  north  of  the  southern  boundar^^  of  Missouri  at 
least  one  winter,  shall  be  liable  for  any  damages  which  may 
accrue  from  allowing  them  to  run  at  large,  and  thereby  spread 
the  disease  known  as  the  Texas  fever,  was  constitutional. 

We  held  also  in  Welton  v.  State  of  Missouri,  91  U.  S.,  275,  that 
a  Statp  statute  requiring  the  payment  of  a  license  tax  from  per- 
sons dealing  in  goods,  wares  and  merchandise,  which  are  not 
the  growth,  produce  of  manufacture  of  the  State,  by  going  from 
place  to  place  to  sell  the  same  in  the  State,  and  requiring  no 
such  license  tax  from  persons  selling  in  a  similar  way  goods 
which  are  the  growth,  produce  or  manufacture  of  the  State,  is 
an  unconstitutional  regulation;  and  to  the  same  effect  in  Walling 
V.  Michigan,  116  U.  S.,  446,  in  relation  to  a  tax  upon  nonresi- 
dtont  sellers  of  intoxicating  liquors  to  he  shipped  into  a  State 
from  places  without  it.  But  it  was  held  in  Patterson  v.  Ken- 
tucky, 97  U.  S.,  501,  and  in  Webber  v.  Virignia,  103  Id.,  344,  that 
the  right  conferred  by  the  pat(?nt  laws  of  the  United  States  did 
not  remove  the  tangible  property  in  which  an  invention  might 
take  form  from  the  operation  of  the  laws  of  the  State,  nor  re- 
strict the  power  of  the  latter  to  protect  tho  community  from 
direct  danger  inherent  in  particular  articles. 

In  Mugler  v.  Kansas,  123  U.  S.,62:^,  it  was  adjudged  that**State 
legislation  which  prohibits  the  manufacture  of  spirituous,  malt, 
vinous,  fermented  or  other  intoxicating  liquors  within  the  limits 
of  the  State,  tu  bo  there  sold  or  bartered  for  general  use  as  a 
beverage,  does  not  necessarily  infringe  any  rip:ht,  privilege  or 
inoraunity  secured  by  the  Constitution  of  the  United  States,  or 
by  thearaendents  thereto.''  And  this  was  in  accordance  with  our 
decisions  in  Bartemeyer  v.  Iowa,  18  Wall.,  129;  Beer  Company  v. 
Massachusetts,  97  U.  S.,  25,  and  Foster  v.  Kansas,  112  Id.,  201.  So 
in  Kidd  v.  Pearson,  128  Id.,  1,  it  was  held  that  a  State  statute 
which  provided  (I)  that,  foreign  intoxicating^liquors  may  be  im- 
ported into  the  State,  and  there  kept  for  sale  by  the  importer,  in 
the  original  packages,  or  for  transportation  in  such  packages  and 
Bale  beyond  the  limits  of  the  State;  and  (2)  that  intoxicating  li- 
quors may  be  manufactured  and  sold  within  the  State  for  mechan- 
ical, medicinal,  culinary   iind  sacramental   purposes,  but  for  no 
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other,  not  even  for  the  purpose  of  transportation  beyond  the  limits 
of  the  State,  was  not  an  undertaking  to  regulate  commerce  among 
the  States.  And  in  Eilenbecker  v.  District  Court  of  Plymouth 
County,  134  U.  S.,—  ,  we  affirmed  the  Judgment  of  the  Supreme 
Court  of  Iowa,  sustainiDs:  the  sentence  of  the  district  court  of 
Plymouth  in  that  State,  imposing  a  fine  of  $500  and  costs,  and 
imprisonment  in  jail  for  three  months,  if  the  fine  was  not  paid 
within  thirty  days,  as  a  punishment  for  contempt  in  refusing 
to  obey  a  writ  of  injunction  issued  by  that  couit,  enjoining  and 
resttaining  the  defendant  from  selling  or  keeping  for  sale  any 
intoxicating  liquors,  including*  ale,  wine  and  beer,  in  Plymouth 
county.  Mr.  Justice  Miller  there  remarked:  ** If  the  objection 
to  the  statute  is  that  it  authorizes  a  proceeding  in  the  nature  of 
a  suit  in  equity  to  suppress  the  manufacture  and  sale  of  intoxi- 
cating liquors,  which  are  by  law  prohibited,  and  to  abate  the 
nuisance  which  the  statute  declares  such  acts  to  be,  wherever 
carried  on,  we  respond  that,  so  far  as  at  present  advised,  it  ap- 
pears to  us  that  all  the  powers  of  a  court,  whether  at  common 
taw  or  in  chancery,  may  be  called  into  operation  by  a  legislative 
body  for  the  purpose  of  suppressing  this  objectionable  traffic; 
and  we  know  of  no  hindrance  in  the  Constitution  of  the  United 
States  to  the  form  of  proceedings,  or  to  the  court  in  which  this 
remedy  shall  be  had.  Certainly  it  seems  to  us  to  be  quite  as 
wise  to  use  the  processes  of  the  law,  and  the  powers  of  a  court 
to  prevent  the  evil,  as  to  punish  the  offense  as  a  crime  after  it 
has  been  committed.'^ 

These  decisions  rest  upon  the  undoubted  right  of  the  States  of 
the  Union  to  control  their  purely  internal  affairs,  in  doing  which 
they  exercise  powers  not  surrendered  to  the  National  govern- 
ment; but  whenever  the  law  of  the  State  amounts  essentially  to 
a  regulation  of  commerce  with  foreign  nations  or  among  the 
States,  as  it  does  when  it  inliibits,  directly  or  indirectly,  the  re- 
ceipt of  an  imported  commodity  or  its  disposition  before  it  has 
ceased  to  become  an  article  of  trade  between  one  State  and  an- 
other, or  another  country  and  this,  it  comes  in  conflict  with  a 
power  which,  in  this  particular,  has  been  exclusively  vested  in 
the  general  government,  and  is,  therefore,  void. 

In  Mugler  v.  Kansas,  supra,  the  court  said  that  it  could  not 
*'shut  out  of  view  the  fact,  within  the  knowledge  of  all,  that  the 
public  health,  the  public  morals  and  the  public  safety  may  be 
endangered  by  the  general  use  of  intoxicating  drinks;  nor  the 
fact,  established  by  statistics  accessible  to  every  one,  that  the 
idleness,  disorder,  pauperism  and  crime  existing  in  the  country 
are,  in  some  degree  at  least,  traceable  to  this  evil.''  And  that 
**if  in  the  judgment  of  the  legislature  (of  a  State)  the  manufac- 
ture of  intoxicating  liquors  for  the  maker^s  own  use,  as  a  bever- 
age, would  tend  to  cripple,  if  it  did  not  defeat,  the  effort  to 
guard  the  community  against  the  evils  attending  the  excessive 
use  of  such  liquors,  it  is  not  for  the  courts,  upon  their  views  ab 
to  what  is  best  and  sal'est  for  the  community,  to  disregard  the 
legislative  determination  of  Ihe  question.  »  ♦  ♦  Nor  can  it  be 
said  that  government  interferes  with  or  impairs  any  one's  con- 
stitutional rights  of  liberty  or  of  property,  when  it  determines 
that  the  manufacture  and  sale  of  intoxicating  drinks,  for  gen- 
eral or  individual  use,  as  a  beverage,  are,  or  may  become,  hurt- 
ful to  society,  and  constitute,  therefore,  a  business  in  which  no 
one  may  lawfully  engage."  Undoubtedly  it  is  for  the  legislative 
brancli  "^of  the  State  governments  to  determine  whether  the  rnanu^ 
facture  of  particular  articles  of  traffic,  or  the  sale  of  such  artl- 
clest  will  injuriously  affect  the  public,  and  it  is  not  for  congress 
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to  determine  what  measures  a  State  may  properly  adopt  as  ap- 
propriate or  needful  for  the  protection  of  the  public  morals,  toe 
public  health,  or  the  public  safety;  but  notwithstanding  it  is 
not  vested  with  supervisory  power  over  matters  of  local  admin- 
istration, the  responsibility  is  upon  congress,  so  far  as  the  regu- 
lation of  interstate  commerce  is  concerned,  to  remove  the  re- 
striction upon  the  State  in  dealing  with  imported  articles  of 
trade  within  its  limits,  which  have  not  been  mingled  with  the 
common  mass  of  property  therein,  if  in  its  judgment  the  end  to 
be  secured  justifies  and  required  such  action. 

Prior  to  1888  the  statutes  of  Iowa  permitted  the  sale  of  foreign 
liquors  imported  under  the  laws  of  the  United  States,  provided 
the  sale  was  by  the  importer  in  the  original  casks  or  packages, 
and  in  quantities  not  less  than  those  in  which  they  were  re- 
quired to  be  imported;  and  the  provisions  of  the  statute  to  this 
effect  were  declared  by  the  Supreme  Court  of  Iowa,  in  Pearson 
V.  International  Distillery,  72  Iowa,  354,  to  be  *' intended  to  con- 
form the  statute  to  the  doctrine  of  the  United  States  Supreme 
Court,  announced  in  Brown  v.  Maryland,  12  Wheat.,  419,  and 
License  Cases.  5  How.,  604,  so  that  the  statute  should  not  con- 
flict with  the  laws  and  authority  of  the  United  States.  But  that 
provision  of  the  statute  was  repealed  in  1888,  and  the  law  so  far 
amended  that  we  understand  it  now  to  provide  that,  whether 
imported  or  not,  wine  can  not  be  sold  in  Iowa  except  for  sacra- 
mental purposes,  nor  alcohol  except  for  specified  chemical  pur- 
poses, nor  intoxicating  liquors,  including  ale  and  beer,  except 
tor  pharmaceutical  and  medicinal  purposes,  and  not  at  all  except 
by  citizens  of  the  State  of  Iowa,  who  are  registered  pharmacists 
and  have  permits  obtained  as  prescribed  by  the  statute,  a  per- 
mit being  also  grantable  to  one  discreet  person  in  any  township 
where  a  pharmacist  does  not  obtain  it. 

The  plaintiffs  in  error  are  citizens  of  Illinois,  are  not  pharma- 
cists, and  have  no  peimit,  but  import  into  Iowa  beer  which  they 
sell  in  original  packages,  as  described.  Under  our  decision  in 
Bowman  v,  Chicago,  &c.,  Railway  Co.,  supra,  they  had  the  right 
to  import  this  beer  into  that  State,  and  in  the  view  which  we 
have  expressed  they  had  the  right  to  sell  it,  by  which  act  alone 
it  would  become  mingled  in  the  common  mass  of  property 
within  the  State.  Up  to  that  point  of  time,  we  hold  that  in  the 
absence  of  coBgressioual  permission  to  do  so,  the  State  had  no 
power  to  interfere  by  seizure,  or  any  other  action,  in  prohibition 
of  importation  and  sale  by  the  foreign  or  nonresident  importer. 
Whatever  our  individual  views  may  be  as  to  the  deleterious  or 
dangerous  qualities  of  particular  articles,  we  can  not  hold  that 
any  articles  which  congress  recognizes  as  subjects  of  interstate 
commerce  are  not  such,  or  that  whatever  are  thus  recognized 
can  be  controlled  by  State  laws  amounting  to  regulations,  while 
they  retain  the  character;  although,  at  the  same  time,  if  directly 
dangerous  in  themselves,  the  State  may  take  appropriate  meas- 
ures to  guard  against  injury  before  it  obtains  complete  jurisdic- 
tion over  them.  To  concede  to  a  State  the  power  to  exclude, 
directly  or  indirectly,  articles  so  situated,  without  congressional 
pennission,  is  to  concede  to  a  majoritv  of  the  people  of  a  State, 
represented  in  the  State  legislature,  the  power  to  regulate  com- 
mercial intercourse  between  the  States,  by  determining  what 
shall  be  its  subjects,  when  that  power  was  distinctly  granted  to 
be  exercised  by  the  people  of  the  United  States,  represented  in 
congress,  and  its  possession  by  the  latter  was  considered  essen- 
tial to  the  more  perfect  Union  which  the  Constitution  was 
<^dopted  to  create.  Undoubtedly  there  is  difficulty  in  drawing 
the  line  between  the  municipal  powers  of  one  eovernment  and 
the  commercial  powers  of  the  other;  but  when  that  line  is  deter- 
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miDed  in  the  partioular  instance,  accommodation  to  it  without 
serious  inconvenience  may  readily  be  found,  to  use  tiie  language 
of  Mr.  Justice  Johnson  in  Gibbons  v.  Ogden,  9  Wheat.,  128R,  in  **a 
frank  and  candid  co-operation  for  the  general  good.'^ 

The  legislation  in  question  is  to  the  extent  indicated  repug- 
nant to  the  third  clause  of  section  8  of  article  1  of  the  Constitu- 
tion of  the  United  States,  and,  therefore,  the  judgment  of  the 
Supreme  (^ourt  of  Iowa  is  reversed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

(Dissenting  opinion  will  be  published  in  the  uext  number.) 


SUPERIOR  COURT  ABSTRACTS. 


GERMAN  INSURANCE  CO.  v.  MILLER. 

Filed  April  9,  1800.    Appeal  from  Webster  Clrouit  Court.    Opinion  of  the 
oourt   by   Presiding   Judge  Barbour,  overruliog  motion  for  damages. 
Appeals— DamaRes  on  afSrmanoe— The  aot  of  April  19,  1888,  providing  for 
damages  upon  tbe  afSrmanoe  of  a  judgment  against  any  insurance  or  railroad 
company  or  any  foreign  corporation,  although  such  judgment  has  not  been 
superseded,  discriminates  against  such   corporations  in  favor  of  all  other 
classes  of  litigants,  and  is,  therefore,  unconstitutional. 
D.  S.  Clay  for  appellant;  Yeaman  &  Lookett  for  appellee. 

RICHARDSON  v.  DORRIS. 

Filed  April   16,  1800.    Appeal  from   Meade  Circuit  Court.    Opinion  of  the 

court  by  Judge  Ward,  reversing. 

Construction  of  lease— Pleading— By  contract  dated  April  13,  1888,  appel- 
lee granted  to  appellants  the  .exclusive  right  and  privilege  of  boring  and 
sinking  wells  and  otherwise  developing  tbe  mineral  products  upon  appellee's 
farm  for  a  period  of  twenty  years.  Appellant  agreed  to  begin  work  devel- 
oping for  said  products  wltbln  one  year  from  tbe  date  of  contract,  and  to 
pay  $375  annually  so  long  as  they  should  continue  to  occupy  any  part  of  the 
land.  It  was  further  agreed  that  If  appellants  should  begin  work  upon  any 
similar  grants  within  the  same  county  within  one  year  it  should  be  a  com- 
pliance with  the  agreement.  In  this  action  to  recover  rent  for  the  year  end- 
ing April  13,  1889,  Held— That  If  appellants  begun  work  on  appellee's  land 
within  the  year  tbe  rent  began  to  accrue.  If  they  began  on  another's  land, 
then  the  year  began  at  the  end  of  which  they  must  either  surrender  all  rights 
In  regard  to  tbe  land  or  must  pay  $275  as  rent  in  order  to  continue  tbe 
option.  If  appellants  began  nowhere  within  the  year  appellee  was  free  to 
make  any  other  contract. 

Fairlelgh  &  liStrauff,  Tbos.  B.  Fairlelgh  and  Wathen  &  Richardson  for  ap- 
pellant; T.  H.  Hamilton  and  C.  0.  Fairlelgh  for  appellee. 

HODGE  v.  CONTINENTAL  INSURANCE  CO. 

Filed  April  Ifi,  IRPO.     Appeal  from    Crittenden   Circuit  Court.     Opinion  of 

the  court  hy  .ludcH  Wiird.  HlTirmlng:. 

Insurance— Forfi'ir.iirH— A  p'tivi'itou  In  a  policy  of  Are  Insurance  that  the 
company  shall  not  be  liable  fur  any  loss  or  damage  under  tbe  policy  if  de* 


ABSTBAOTS.  13^ 

• 
fault  shall  have  been  made  In  the  payment  of  any  installment  of  premlun^ 
due  by  notes  Is  yalld.  and  will  relieve  the  company  of  liability  for  any  losa. 
wblch  may  occur  during  tbe  time  of  snob  default. 

W.  P.  D.  Bnsb.  F.  F.  Bush  and  A.  Dnvall  for  appellant;  J.  W.  Blue  for^ 
appellee. 

OALBREATH'S  ADM'B  v.  GALBREATH. 

Tiled  April  16,  1960.    Appeal  from  Mason   Circuit  Court.    Opinion  of  tbe. 

court  by  Presiding  Judge  Barbour,  affirming. 

Exceptions  to  award  of  arbitrators— Tbe  evidence  fails  to  sustain  ezoep- 
tioos  to  an  award  of  arbitrators  made  under  a  submission  by  order  of  court. 

J.  G.  Hickman  and  Cochran  &  Son  for  appellant;  Wall  &  Worthington 
aud  Thomas  R.  Phister  for  appellee. 

TALIAFERRO  v.  CITY  OF  DAYTON. 
Filed  April  16,  1890.    Appeal  from  Campbell  Circuit  Court.     Opinion  of  the. 

court  by  Presiding  Judge  Barbour,  afiSrming. 

1.  Defaulting  city  clerk— Presumption— In  this  action  against  the  surety 
of  a  defaulting  city  clerk  it  must  be  presumed  that  the  clerk  collected  the. 
tax  upon  each  of  the  licenses  issued  by  him. 

8.  Res  adjudicata— As  it  was  held  upon  a  former  appeal  in  this  case  that 
tbe  documentary  evidence  introduced  by  plaintiff  was  competent,  that  ques- 
tion is  res  adjudicata. 

C.  J.  Helm  for  appellant;  John  S.  Ducker  for  appellee. 

Mccormick  harvesting  machine  co.  v.  diesney. 

Filed  April  16,,  1890.     Appeal  from   Breckinridge   Circuit  Court.     Opinioit 

of  the  court  by  Presiding  Judge  Barbour,  afQrming. 

Warranty— Verdict  sustained  by  evidence- In  this  action  upon  a  warranty 
of  tbe  suitableness,  etc.,  of  a  mowing  and   reaping  machine,  a  verdict  for 
plaintiff  for  tbe  amount  he  paid  for  the  machine  is  not  flagrantly  against 
the  evidence.     If  the  machine  was  worthless,  as  was  shown  by  plaintiff's, 
testimony,  he  was  entitled  to  recover  the  amount  he  paid  for  it. 

John  A.  Murray  for  appellant;  David  R.  Murray  for  appellee. 

STEVENSON  v.  CUNNINGHAM. 

Filed  April  16,  1890.    Appeal  from  Grant  Court  of  Common  Pleas.    Opinion 

of  the  court  by  Judge  Ward,  affirming. 

Verdict  supported  by  evidence— As  the  plaintiff's  testimony  was  sufScieot 
if  believed  by  tbe  jury  to  authorize  tbe  verdict  in  his  favor,  this  court  can 
not  say  tbat  tbe  verdict  \n  not  supported  by  the  evidence. 

H.  Clay  White  and  O'Hara  &  Bryan  for  appellant;  DeJarnette  &  Dicker- 
son  for  appellee. 

PORTER,  &c.  V.  ROWE,  &c. 

Filed  April  16,  1890.      Appeal  from   Ohio   Circuit   Court.     Opinion   of  the 

court  by  Judge  Bowden,  affirming. 

Fraud  and  mistake— Evidence  must  be  satisfactory  in  a  high  degree  to 
justify  tbe  court  in  adding  to  a  writing  on  the  ground  of  fraud  and  mistake. 

In  this  case,  in  which  the  question  litigated  was  whether,  by  fraud  or 
mistake,  there  was  omitted  from  a  contract  of  lease  a  provision  that  tbe  rent 
should  cease  in  the  event  of  the  destruction  of  tbe  building  by  flre,  the  evi- 
dence is  sufficient  to  support  the  conclusion  of  the  lower  court  that  thera. 
was  neither  fraud  nor  mistake. 

H.  P.  Taylor  and  Wm.  Lindsay  for  appellants;  W.  F.  Gregory,  LeRo3^ 
Gregory  and  Guffy  &  Graves  for  appellees. 
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TRUSTEES  COVINGTON  RESERVOIR  v.  HOPP. 

^iled  April  16,  18Q0.    Appeal  from  Campbell  Circuit  Court.     Opinioo  of  the 

oourt  by  Judffe  Bowdeu,  reversing. 

Turupikes—ViDdlotive  damages— A  turupike  company  baving  no  right  to 
tlig  up  the  soil  of  its  road  and  displace  the  rooks,  could  not  confer  that  right 
tm  another,  nor  could  it  require  the  owners  of  the  soil  to  look  to  It  for  the 
tiamages  thus  done  by  another.  It  could  only  consent  fur  itself  to  the  use  of 
Its  right  of  way. 

A  water  company  having  dug  up  a  turnpike  for  the  purpose  of  laying  its 
pipes  under  an  authority  attempted  to  be  conferred  upon  it  by  the  turnpike 
Dompany,  the  owners  of  the  soil  can  not  reoo.ver  from  the  water  company 
vindictive  damages,  as  it  does  not  appear  that  defendant  acted  in  bad  faith 
or  wantonly.  Plaintiffs  are  entitled  to  recover  just  what  should  have  been 
awarded  on  regular  proceedings  for  condemnation,  and  no  more.  And  in 
estimating  the  damages,  the  fact  that  the  plaintiff's  interest  was  subject  to 
the  right  of  way  is  to  be  considered. 

J.  O'Hara,  W.  W.  Clearyand  C.  J.  Helm  for  appellants;  RaisonA  Abler- 
Ing  for  appellee. 

JOHNSON'S  ADM'R  v.  DRAPER. 

Filed  May  81,  1890.    Appeal   from   Butler  Circuit  Court.    Opinion   of  the 
oourt  by  Judge  Bowden,  affirming. 

1.  Vendor  and  vendee— In  this  suit  on  notes  executed  by  defendant  to 
plaintiff's  wife,  the  petition  alleged  that  the  notes  were  given  for  land  sold 
to  the  defendant  by  plaintiff  and  his  wife,  who  * 'deeded  the  same  to  defend- 
ant or  gave  some  writing  evidencing  the  sale."  Held— That  this  Is  not  an 
ullegation  that  plaintiff  and  his  wife  had  conveyed,  and  as  it  was  not  alleged 
that  a  good  title  could  be  made,  the  petition  was  insufficient. 

2.  Same— Rescission— Upon  a  rescission  of  the  contract  for  want  of  title, 
the  wife's  heirs  and  not  the  husband  were  entitled  to  rents,  etc.,  after  the 
wife's  death,  and  allegations  in  the  reply  as  to  rents,  waste,  etc.,  covering 
the  entire  time  after  defendant  bought  were  of  no  value. 

.    B.  L.  D.  Guffy  and  John  L.  Scott  for  appellant:  W.  A.  Helm  and  £.  W. 
Hines  for  appellee. 

KOOEENDOFFER,  &c.  v.  TRIMBLE. 

IPiled  May  91,  1890.    Appeal  from  Nicholas  Circuit  Court.    Opinion  of  the 

oourt  by  Judge  Bowden,  affirming. 

Damages— In  this  action  upon  a  note  executed  for  the  purchase  price  of 
liogs,  in  which  the  defendant  was  allowed  damages  on  account  of  hogs  wbioh 
were  diseased,  the  oourt  can  not  say  upon  this  appeal  by  defendant  that  the 
«mount  allowed  was  too  small,  as  it  can  not  be  shown  from  the  evidence 
vrhat  the  market  value  of   the  hogs  was. 

Kennedy  &  Kennedy  and  H.  Kennedy  for  appellants:  B.  H.  RoblDflon 
and  John  P.  Norvell  for  appellee. 

WOODWARD  V.  NEWCOMB. 

Filed  June  4,  1890.    Appeal  from  Henderson  Circuit  Court.    Opinion  of  the 
court  by  Presiding  Judge  Barbour,  reversing. 

1.  Sales  of  personal  property— Equitable  lien— Where  personal  property 
ivas  sold  under  an  agreement  by  which  the  purchase  price  was  to  be  paid  la 
monthly  installments,  and  the  title  was  to  remain  in  the  seller  until  the 
purchase  price  was  paid,  the  effect  of  the  agreement  was  to  vest  the* title  la 
the  purchaser,  and  to  give  to  the  seller  an  t-quitable  lien. 

a.  Transfer  of  suits— Equitable  issue— In  an  action  to  enforce  a  mortgane 
-lien  on  personal  property  the  defendant  answered,  pleading  partial  payment 
^nd  a  counterclaim.  A  third  party  filed  a  petition  claiming  the  mortgaged 
4iroperty  as  his  under  an  agreement,  which  really  gave  him  only  an  equl* 


AB8TBACTS.  l^X 

table  lieo.  The  mortgagor  and  the  olaimaot  of  the  mortgaged  prop«rt3^ 
moved  the  oourt  to  traosfer  the  issues  formed  upon  their  pleadings  to  the 
common  law  docket  for  a  trial  hy  jury.  The  motion  was  sustained  as  to 
the  plea  of  payment  and  the  oounterolaim,  but  denied  as  to  the  claim  to  the 
mortgaged  property.  Held— That  this  ruling  was  correct.  The  claimant  of 
the  property  had  only  an  equitable  lien,  and  the  question  as  to  priority  be- 
tween him  and  plaintiff  was  purely  of  equitable  cognizance. 

3.  Same- Where  in  an  equitable  action  properly  commenced  as  such  one 
of  the  parties  moves  to  have  the  case  transferred  to  the  ordinary  docket  for 
the  trial  of  an  issue,  concerning  which  he  is  entitled  to  a  jury  trial,  the 
other  party  can  not  require  the  equitable  issues  to  be. disposed  of  before  such 
transfer,  if  the  equitable  issues  depend  upon  the  decision  of  the  legal  issues. 
The  latter  clause  of  section  IS  of  the  Code  does  not  apply  in  such  a  case. 

It  was  error  in  this  case  to  render  judgment  against  the  mortgagor,  before 
the  trial  of  the  legal  Issues,  for  the  amount  of  plaintiff's  debts,  less  the  pay- 
ments pleaded,  and  to  subject  the  proceeds  of  the  mortgaged  property  to  its 
payment,  as  upon  the  trial  of  the  counterclaim,  and  an  adjustment  between 
the  parties  of  their  relative  claims,  the  mortgagor  may  not  owe  the  rnort^*. 
gagee  anything. 

4.  Equities— The  mortgagee  is  not  affected  by  a  prior  equity  which  waa 
kept  secret  until  he  had,  upon  the  faith  of  the  mortgage,  parted  with  a  val- 
uable consideration. 

John  Toung  Brown  and  Robert  D.  Vance  for  appellant;  Montgomery 
Uerritt  for  appellee. 

COMPTON  V.  GLAZEBROOK. 

Filed  June  4, 1890.    Appeal  from  Allen  Circuit  Court.    Opinion  of  the  oourt. 

by  Presiding  Judge  Barbour,  reversing. 

1.  Qratultous  bailee— Reward  for  stolen  bonds— Where  bonds  were  Ptolen 
from  a  gratuitous  bailee  without  h\k  fault,  and  it  was  probable  that  a  large, 
reward,  payable  In  the  event  of  the  recovery  of  the  bonds,  offered  at  once, 
and  before  he  could  have  an  opportunity  to  consult  with  the  bailor,  would 
result  in  their  recovery,  it  was  his  duty  to  offer  the  reward;  and  the  reward 
offered  being  the  means  of  recovering  the  bonds,  the  bailor  must  pay  the. 
hailee  tbe  amount  thus  expended  for  her  benefit.  But  as  other  bonds  were 
•tolen  from  the  bailee  at  the  same  time,  the  bailee  is  liable  only  for  such  a 
proportion  of  the  cost  of  recovering  the  bonds  as  her  bonds  bear  to  the  whole, 
number  stolen. 

»  8.  Same— Verdict— In  this  action  by  the  bailor  to  recover  of  the  bailee  one 
of  her  bonds  which  he  refused  to  deliver,  in  which  the  defendant  sought  ta 
recover  of  plaintiff  the  plaintiff's  proportion  of  the  cost  of  recovering  the 
bonds,  a  verdict  finding  for  defendant  "the  amount  actually  expended  by 
him  after  being  pro  rated  according  to  the  amount  of  bonds  stolen  of  defend- 
ant and  plaintiff"  was  too  uncertain  to  be  made  the  basis  of  a  judgment,  as 
the  pleadings  did  not  state  the  exact  amount  of  the  bonds  of  each,  and  some 
of  tbe  alleged  items  of  expense  were  denied. 

Lewis  McQuown  for  appellant;  Thomas  H.  Hines  for  appellee. 

CITY  OF  COVINGTON  v.  SMITH'S  EX'OR. 

Filed  June  4,  1890.    Appeal  from  Kenton  Chancery  Court.     Opinion  of  the 

court  by  Judge  Bowden,  affirming. 

Street  improvements— A  city  must  pay  for  work  it  procures  to  be  done  ii% 
Improving  its  streets  when  its  proceedings  are  so  defective  as  not  to  secure  a. 
lien  to  tbe  contractor,  unless  there  he  a  provision  of  the  city  charter  exempt-i 
ing  it  from  liability  in  such  an  event. 

W.  A.  Bryne  for  appellant;  W.  W.  Cleary  and  M.  T.  Shine  for  appellee^ 
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UNSELD  V.  HAYDEN'S  ADM'R. 

Filed  Jane  4,  1890.    Appeal  from  Nelson   Circuit  Court.     OplnioD   of  the 

oourt  by  Judge  Bowden,  affirming. 

Becovery  of  money  paid  by  administrators  on  fraudulent  claim— In  this 
action  by  administrators  the  petition  alleges  that  defendant,  intending  to 
'deoei've  and  defraud  the  estate  of  plaintifi's  intestate,  presented  to  them  a 
note  duly  verified  by  him,  and  that  they  relied  on  the  false  and  fraudulent 
representations  made  by  bim  that  the  note  nvas  genuine  and  a  just  obliga- 
tion, and  so  relying  they  paid  it.  The  petition  then  alleges  that  the  note 
^as  a  forgery  and  without  consideration,  and  prays  for  the  recovery  of  the 
^amount  paid.  Held— That  the  facts  alleged  entitle  plalntlfTs  to  recover.  It 
was  not  necessary  to  allege  that  defendant  bad  not  repaid  the  money  thus 
fraudulently  procured,  nor  was  a  demand  necessary. 

£.  £.  McKay  for  appellant;  John  A.  Fulton  for  appellee. 

DREXELIUS  &  CO.  v.  LEATHERS,  &o. 

Tiled  June  4,  1890.    Appeal  from  Kenton  Chancery  Court.    Opinion  of  the 

court  by  Judge  Bowden,  reversing. 

Pleading— Consideration— When  a  particular  consideration  is  alleged  there 
is  no  presumption  that  there  was  a  consideration ;  the  matter  stands  on  evi- 
dence. 

In  this  attachment  proceeding  in  which  a  third  party  is  intervened,  claim- 
ing a  prior  equity  by  reason  of  the  assignment  to  him  of  the  claim  attached, 
^he  consideration  alleged  for  the  assignment  was  denied.  Held— That  in  the 
absence  of  evidence  sustaining  the  consideration  alleged  it  should  have  been 
held  that  no  equity  was  acquired  by  the  afiRign«>e. 
^  O.  P.  Schmidt  for  appellants;  Hallara  &  Myers  for  appellees. 

ARNOLD.  &c.  V.  BROWNING. 

'Filed  June  14,  1890.    Appeal  from  Pendleton  Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Barbour,  aftrming. 

Instructions— There  can  be  no  reversal  on  account  of  the  instruction  com- 
plained of  as  no  intelligent  jury  could  have  been  misled  by  it.  As  the  Is- 
-flues  were  simple,  elaborate  instructions  would  have  been  out  of  place. 

J.  T.  Simons  for  appellants;  L.  T.  Applegate  for  appellee. 

LOUISVILLE.  NEW  ALBANY  &  CHICAGO  R.  R.  CO.  v.  DAVIDSON. 

Filed  June  14,  1890.    Appeal  from   Shelby   Circuit  Court.    Opinion  of  the 
court  by  Presiding  Judge  Barbour,  affirming. 

1.  Instructions— The  refusal  to  give  an  instruction  is  not  ground  for  re- 
versal where  the  same  idea  is  embodied  in  another  instruction  which  was 
«lven. 

2.  Same— In  criminal  cases  the  court  is  required  to  give  the  whole  law  of 
(he  case  to  the  jury.  But  in  civil  cases  a  party  can  not  complain  that  the 
«ourt  failed  to  instruct  a  particular  point  unless  the  instruction  was  asked 
for  by  him. 

Helm  &  Bruce,  E.  F.  Trabue  and  L.  C.  Willifl  for  appellant;  W.  H.  Bick- 
ers, Pryor  Force  ani  Gilbert  &  Foree  for  appellee. 

DAWSON  V.  HARPER,  &o. 

Filed  June  4,1890.    Appeal  from  Hart  Circuit  Court.    Opinion  of  the  court 

by  Presiding  Judge  Barbour,  affirming. 

Liability  for  maintenance  of  stepchildren— While  one  is  bound  to  take  care 
of  the  children  of  his  wife  by  a  former  husband,  yet  if  he  takes  such  a  child 
into  his  family  the  relation  of  parent  and  child  is  established,  and  the  step- 
father can  not  demand  compensation  for  maintenance  and  education,  and 
the  child  can  not  claim  pay  for  services.  Sometimes  the  parent  will  be  per- 
mitted to  assert  claim  for  maintenance  where  the  parent  is  poor  and  the 
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child  has  ao  estate  better  enabling  it  to  support  Itself  than  the  parent  is  to 
support  it,  but  in  this  case  the  stepfather  was  amply  able  to  support  his 
stepchildren,  while  their  estate  was  small. 

George  W.  Craddook  and  John  Donan  for  appellant:  H.  C  Martin  for  ap- 
pellees. 

SPRINGFIELD  FIRE  INSURANCE  CO.  v.  CROZIBR. 

Filed  June  4,1890.    Appeal  from   Nelson   Circuit  Court.    Opinion   of  the 

oourt  7  Judge  Ward,  affirming. 

1.  Fire  insurance— A  policy  of  insurance  insuring  "against  loss  or  damage 

by  fire  to  the  amount  of on  horses  and  mules  in  barns  or  on  the  farm 

aod  against  loss  by  lightning  while  at  large  or  in  use,  not  over  1110  per 
head,  $3,800/'  did  not  limit  the  risk  to  thirty-three  head  of  stock,  mules  and 
horses,  but  it  covered  the  horses  and  mules  in  a  particular  barn,  each  one  of 
Dvhioh  was  only  insured  to  the  extent  of  $110,  the  total  value  not  to  exceed 
$3,800.    There  is  no  ambiguity. 

8.  Same— Pleading— In  an  action  upon  such  a  policy  in  which  it  was 
alleged  that  the  barn  described  in  the  policy  was  burned  and  a  certain  num- 
ber of  horses  and  mules  destroyed,  aii  answer  denying  that  "the  stock  men- 
tioned in  th6  policy  and  assured  thereby  was  either  in  whole  or  in  part 
destroyed  by  said  fire  or  oth(9rwise"  does  not  amount  to  a  denial  of  the  facts 
alleged  in  the  petition,  but  is  merely  a  denial  of  the  destruction  of  the  par- 
ticular lot  of  mules  which  defendant  claimed  was  covered  by  the  policy. 

3.  Failure  to  give  opportunity  to  amend  answer— The  fact  that  the  case 
was  withdrawn  from  the  jury  and  judgment  rendered  against  defendant 
without  giving  it  an  opportunity  to  amend  its  answer  is  not  a  ground  for 
reversal,  as  it  was  not  suggested  In  the  lower  court,  and  has  not  been  sug- 
gested here,  that  defendant  had  any  valid  defense,  or  that  it  did  not  have 
ample  opportunity  to  present  any  defense  that  it  had. 

4.  Consolidation  of  suits— The  insured  having  brought  a  Separate  action 
against  each  of  several  insurance  companies  in  which  his  property  was  in- 
Aired,  the  only  one  of  the  companies  which  made  any  defense  was  not  preju- 
diced by  the  action  of  the  court  in  consolidating  the  several  actions,  as  there 
was  no  issue  of  fact,  the  only  issue  made  being  one  of  law. 

£.  £.  McKay  for  appellant;  John  A.  Fulton  for  appellee. 

ROBERTS,  &c.  V.  CLARK,  &o. 

Filed  June  4,  1890.    Appeal  from   Pulaski   Circuit  Court.     Opinion  of  the 

oourt  by  Judge  Ward,  affirming. 

Pleading— Limitation— Deeds  executed  by  a  father  to  several  of  his  chil- 
dren having  been  set  aside  for  undue  Influence  and  fraud,  two  of  the  grantees 
filed  an  amended  answer  and  counterclaim,  alleging  that  their  father  had 
vex  bally  promised  to  convey  thd  land  to  them  if  they  would  assist  in  paying 
for  it;  that  each  of  them  had  paid  a  certain  sum  on  the  land,  for  which  they 
asked  judgment.  The  answer,  after  denying  the  alleged  agreement,  and 
that  any  sum  had  been  paid  to  the  father,  alleged  that  more  than  five  and 
more  than  thirty  years  had  elapsed  after  the  alleged  agreement  and  pay- 
ment, if  any  there  was.  and  relied  on  the  statute  of  limitation.  To  this 
answer  there  was  no  reply.  Held— That  the  answer  presents  a  complete  de- 
fense. 

Thos.  Z.  Morrow  and  James  Denton  for  appellants;  O.  H.  Waddle  for  ap- 
pellees. 

WEDDINGTON.  &c.  v.  McGUIRE,  &c. 

Filed  June  5,  1890.      Appeal  from  Elliott  Circuit  Court.     Opinion   of  the 

oourt  by  Judge  Ward,  reversing. 

1.  Indemnifying  bonds— Where  one's  property  has  been  wrongfully  seized 
and  sold  under  execution  against  another,  he  may  maintain  an  action  on  an 
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Indemnifying  bond  taken  by  the  olfioer,  provided  the  oflfioer  had  the  right  to 
take  the  bond.  If  the  oflQoer  had  no  Buoh  authority,  the  owner  oan  maintain 
an  action  against  those  who  aided  the  oflSoer  in  the  illegal  aot. 

i.  Parties  to  aotlons—In  snoh  an  action  the  fact  that  some  of  the  parties 
having  an  Interest  in  the  property  are  not  properly  before  the  court  as  plain- 
tiffs is  not  ground  for  a  general  demurrer.  The  defect  can  be  reached  only 
by  a  special  demurrer. 

8.  Joinder  of  actions— If  property  belonging  to  one  or  more  persons  la 
wrongfully  taken  under  an  execution,  and  other  property  belonging  to 
other  persons  is  wrongfully  taken  under  the  same  execution,  the  owners  of 
the  separate  parcels  should  sue  separately  for  the  injury  sustained. 

4.  Next  friend— A  married  woman  can  not  act  as  next  friend. 

M.  M.  Redwine  and  Hargis  &  Eastin  for  appellants ;  John  P.  Salyer  for 
appellees. 
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MoCUTCHEN  A  CO.,  Ac.  v.  CALDWELL  &  SON. 
(Filed  June  7,  1890.) 

1.  Fraudulent  conveyaDoes— Preferenoe  of  oreditore— Mortf^ges  made  by 
debtor  to  bis  oreditors  in  oontemplatlon  of  insolvenoy  and  with  the  design 
to  prefer  the  inortgaffees  held  to  be  in  violation  of  section  1,  article  9,  chap- 
ter 44,  General  Statutes,  but  the  mortgage  executed  to  £.  's  administrator  for 
1600  is  held  valid  as  to  S300  loaned  simultaneously  with  the  execution  of  the 
mortiiage. 

2.  Delayed  execution  of  mortgage  according  to  promise  made  at  any  time 
of  loan  of  moupy— G.  and  Son  having  accepted  the  note  of  W.  for  11.800  for 
mules  sold  to  yf,  and  W.  having  failed  to  execute  to  them  as  security  a 
mortgage  upon  a  tract  of  land  until  six  months  after  the  execution  of  the 
note,  and  they  having  failed  for  the  same  time  to  demand  said  mortgage, 
Beld— That  said  mortgage  was  in  violation  of  the  statute  and  it  matters  not 
that  the  debtor  agreed  to  give  the  mortgage  at  the  time  of  the  saie  of  the 
mules  and  execution  of  the  note. 

8.  Assignment  for  the  benefit  of  creditors— Parties  to  action—The 
assignee  for  the  benefit  of  creditors  must  be  a  party  to  the  action  before  the 
deed  of  assignment  can  be  set  aside  as  null  and  void. 

John  S.  Rbea,  E.  W.  Hines  and  S.  R.  Crewdson  for  appellants. 

Thos  H.  Hines  and  Browder  &  Edwards  for  appellees. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

This  appeal  is  from  a  judgment  rendered  in  two  actions  conBol- 
idated  and  tried  together.  One  of  them  was  instituted  October 
11,  18H6,  by  F.  Raltz  and  others,  creditors  of  VV.  H.  Whitaker, 
against  parties  named,  to  whom  he  liad  executed  mortgages, 
alleged  in  the  petition    to  have  been  made  by  him  in   contempla- 
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tion  of  insolvency  and  with  desij^n  to  prefer  the  mortf^agees 
to  tlie  exGlusi(^n  in  whole  or  part  of  others.  The  other  wag 
brought  October  12,  1886,  by  I.  B.,  M.  L.  &  P.  R.  Whitaker,  against 
W.  H.  Whitaker,  G.  S.  Hardy,  to  wliom  a  deed  of  assignment  for 
benefit  of  creditors  was  made  Octoi)er  5,  1886,  and  others,  in 
which  the  plaintiffs  asked  for  enforcement  of  liens  existing  in 
virtue  of  two  mortgages  executed  to  them  by  W.  H.  Whitaker, 
September  30  and  October  4,  1886,  for  settlement  of  the  transactiuns 
of  Hardy,  trustee,  and  sale  and  distribution  of  proceeds  of  the 
property  of  the  debtor  according  to  rights  of  parties. 

By  the  judgment  two  claims  were  allowed  to  attorneys,  one  of 
them  for  service  in  writing  the  deed  of  trust  to  Hardy,  and  the 
other  for  services  rendered  him  in  the  two  actions.  Tlie  two 
mortgages  executed  to  I.  B.,  M.  L.  &  P.  B.  Whitaker  were  each 
adjudged  to  have  been  made  in  violation  of  section  1,  article  2, 
cliapter  44,  General  Statutes.  That  for  the  same  reason  no  Hen 
existed  in  favor  of  Evans'  administrator  as  to  other  creditors  in 
virtue  of  the  mortgage  made  to  him  October  4,  1886,  xpcept  to 
the  extent  of  $2t)0  of  the  debt  of  |500  attempted  thereby  to  be 
secured. 

It  was  further  adjudged  that  by  the  mortgage  made  September 
30,  1886,  to  B.  H.  Caldwell  &  Son,  they  acquired  a  lien  on  the 
tract  of  land  mentioned,  subordinate  only  to  a  mortgage  lien  on 
the  same  land,  created  in  1885,  in  favor  of  Evans^  administrator 
for  $2,171. 

Hardy,  trustee,  was  not  made  a  party  to  the  action  of  B.  Baltz 
and  others.  Consequently,  the  chancellor  did  not  formally  ad- 
Judge  tlie  deed  of  assignment  to  be  void  and  of  no  effect,  as  prayed 
by  them;  nor  was  the  trustee  deprived  of  possession  of  the  prop- 
erty conveyed  to  him,  though  he  was  made  subject  to  the  luris- 
diction  and  orders  of  the  court.  It  thus  resulted  that  the  lower 
court  was  not  authorized  to  wholly  reject  the  claims  mentioned; 
nor  can  this  court  reverse  the  judgment  as  to  them,  as  there  is 
nothing  to  show  them  unreasonable  in  amount. 

It  appears  chat  $200  of  the  $5(X)  for  which  W.  H.  Whitaker  gave 
to  Evans'  administrator  his  note  on  October  4  was  one  that  day 
loaned,  the  residue  being  a  pre-existing  debt. 

I^.  is  expressiy  provided  that  the  statute  under  consideration 
shall  not  vitiate  or  affect  a  mortgage  made  in  good  faith  to  se- 
cure a  debt  or  liability  created  simultaneously  with  such  mort- 
gage, if  the  same  be  lodged  for  record  within  thirty  days  after 
its  execution.  And  in  Farmer  v.  Hawkins,  &c.,  79  Ky.,  184,  it 
was  held  that  although  a  mortgage  may  be  within  article  2, 
chapter  44,  as  to  such  part  of  a  debt  as  previously  existed,  yet  it 
is  a  security  for  so  much  as  may  be  created  simultaneously.  The 
same  doctrine  was,  in  substance,  settled  in  Whitaker  v.  Garrett, 
3  Bush,  402.  The  chancellor  did  not,  therefore,  err  in  respect  to 
the  mortgage  to  Evans'  administrator. 

March  27,  1886,  W.  H.  Whitaker  purchased  of  B.  H.  Caldwell  A 
Son  mules,  at  the  price  of  $1,800,  for  which  he  gave  his  note, 
payable  in  six  months. 

According  to  the  statements  of  Caldwell  A  Son  they  did  not 
then  exact  of  Whitaker  mortgage  security,  which  he  was  willing 
and  able  to  give,  because  they  regarded  the  debt  safe  without, 
and,  in  fact,  he  was  at  the  same  time  solvent,  for,  as  shown  by 
an  exhibit  he  made,  his  assets  were,  in  the  language  of  B.  H. 
Caldwell,  twice  as  much  as  his  debts. 

But  they  plead  and  also  testify  to  a  verbal  agreement  thea 
ma(ie  that  ho  was  to  give  to  them  a  mortgage  on  demand. 

No  demand  was  made  for  execution  of  the  mortgage  until  Sep- 
tember 80,  three  days  after  th«  note  became  due.  and  the  natural 
conclusion  is    that  it  was   then  dene   because   B.  H.  Caldwell  db 
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Sod  bad  become  convinoed  of  the  fact,  about  which  there  is  now 
T)o  ooDtroversy,  their  debt  was  insecure  and  in  danger  of  being 
whollj'  or  partially  lost. 

Of  the  three  other  mortgages,  executed  September  30  and  Oc- 
tober 4,  two  were  adjudged  by  the  lower  court  wholly  within 
-operation  of  the  statute,  and  the  third  particularly  so,  of  which 
action  none  of  the  mortgagees  have  complained,  nor  under  the 
circumstances,  can  justly  complain,  for  we  think  it  manifest 
tboBe  mortgages  were  made  by  W.  H.  Whitaker  in  contemplation 
of  insolvency,  and  with  design  to  prefer.  There  is  nothing  to 
save  the  mortgage  to  Caldwell  &  Son  from  the  same  fate,  if  the 
verbal  agreement  mentioned  be  not  sufficient  for  the  purpose. 

By  its  express  terms  the  only  condition  in  which  operation  of 
the  statute  can  be  limited  or  restricted  is  when  a  mortgage  U 
made  in  good  faith  to  secure  a  debt  or  liability  created  simuK 
taneously  with  such  mortgage.  And  it  seems  to  us  virtue  can  * 
not  i)p  Imparted  to  a  mortage  made  months  after  the  creation  of 
tbe  debt;  so  as  to  atfeot  other  creditors,  without  violating  the 
-express  language  used,  and  defeating  the  main  purpose  of  the 
statute,  for  what  protection  can  be  afforded  by  it  to  other  cred* 
itors  of  a  debtor  who  has  transferred  his  property  in  contempla* 
tion  of  insolvency,  and  with  design  to  prefer,  if  vendees  and 
mortgagees  be  allowed  to  found  superior  equitable  liens  upon  the 
property  sold  or  mortgaged,  in  vitrue  of  unenforcible  verbal 
agreements,  alleged  to  have  been  made  months  beforehand  never 
made. known  or  attempted  to  be  carried  out  until  the  debtor  be« 
comes  insolvent? 

The  case  of  Brooks,  Waterfield  &  Co.  v.  Staten's  Adm'r,  89  Ky., 
474.  was  where  Brooks,  Waterfield  &  Co.,  commission  merchants, 
and  as  such  dealers  in  leaf  tobacco,  advanced  to  Waterfield  a 
certain  sum  of  money,  upon  an  agreement  that  Waterfield  wouM 
purchase  tobacco,  prize  and  ship  it  to  Brooks,  Waterfield  A  Co., 
vbo  were  to  sell  the  same  on  commission,  and  out  of  the  pro* 
i!eeds  indemnify  themselves  for  advances.  It  was  held  that 
from  the  time  the  advances  were  made  there  was  an  inchoate 
Tight  to  the  property  on  which  they  were  made,  which  right  be« 
tsame  complete  when  the  creditors,  with  reasonable  diligence, 
reduced  it  to  possession  before  other  eqiiltes  intervened. 

In  that  case  the  agreement  between  the  parties,  being  in  wrl« 
ting,  was  definite  to  the  property,  as  well  as  money  advanced, 
unconditional  and  enforcible.  In  this  case  it  was  not  contero* 
plated  by  the  parties  the  mules  were  to  be  retained  by  Whitaker 
to  await  the  demand  of  Caldwell  &  Son  for  a  mortgage  on  them, 
bat  he  had  the  right  to  sell  and  dispose  of  them,  as  well  as  the 
land  he  subsequently  mortgaged;  and,  besides,  the  agreement 
was  not  enforcible,  but  was  executed  by  Whitaker  vuluntarily, 
and.  with  the  design  denounced  by  the  statute,  and  preference 
was  thereby  obtained  by  Caldwell  &  Son,  which  they  did  not  pre- 
viously have,  nor  could  coerce  from  Whitaker. 

In  Che  case  of  James  v.  Zeigler,  9  Ky.  Law  Bep.,  869,  it  was 
held  that  although  a  debt  was  created  upon  the  faith  of  the  debt- 
ors' promise  to  transfer  a  certain  claim  to  the  creditor,  yet  aa 
the  promise  could  not  have  been  specifically  enforced,  compliance 
after  the  debt  was  created  was  an  act  of  preference,  and  operated 
as  an  assignment  for  benefit  of  all  the  creditors.  That  case  is, 
We  think,  decisive  of  the  question  before. us4,  and,  in  our  opinion, 
the  mortgage  to  Caldwell  &  Son  operated  in  the  same  way,  and 
tbe  chancellor  erred  in  sustaining  it. 


I 


148  DANFOBTH,  &C.  V.  MOSS. 

Wherefore,  the  judgment  is  affirmed,  except  as  to  the  mort- 
ii;age  to  Caldwell  &  Son,  as  to  which  it  is  reversed  and  remanded 
for  further  proceedings  consistent  with  this  opinion. 


DANFORTH,  Ac.  v.  MOSS. 

(Filed  June?,  1890.) 

Jadioial  sales— JuriBdiotion—AppellaDtfi,  as  beirs  at  law  of  S.  iDslitntPd 
an  aotioD  in  MoOraoken  ComniOD  Pleas  Court  for  sale  of  land  nnder  sub- 
■eotion  2,  seotion  490,  Civil  Code  of  Praotlce.  for  sale  of  land  In  McCrackea 
oouDty.  Aft^r  sale  was  bad  appellee  filed  ezopptions  to  tbe  coininissloDer'a 
report  of  sale,  alleging  tbat  tbe  court  bad  do  jurlsd lotion  to  order  tbe  sale 
as  an  action  bad  been  previously  instituted  In  tbe  Jefferson  Cbanoery  Court, 
county  of  tbe  residenoe  of  S.  at  time  of  bis  death,  for  the  division  of  tbe 
lands  left  by  bim  In  tbat  county  amonicst  bis  beirs  and  allotment  of  dower 
to  bis  widow,  and  tbe  Jurisdiction  of  tbls  action  was,  therefore,  in  JelTerson 
Chancery  Court.  Held— Tbat  tbe  provisions  of  chapter  16,  title  10,  Civil 
Code  of  Practice,  does  not  embrace  tbls  action,  but  subsection  8,  sectlorf  62. 
Civil  Code  of  Practice,  gives  tbe  Jurisdiction  of  tbls  action  to  courts  In  tbe 
county  in  wblcb  tbe  land  is  situate,  and.  therefore,  tbe  McCracken  Common 
Pleas  Court  bad  jurisdiction  to  order  tbe  sale. 

Hargis  &  Eastin  for  appellants. 

Appeal  from  McCracken  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

Appellants,  heirs  at  law  of  E.  D.  Standiford,  instituted  an 
action  in  the  McCracken  Court  of  Common  Pleas  for  sale  of  cer- 
tain land  in  that  county,  left  by  him  at  his  death,  for  the  causea 
and  upon  grounds  provided  in  section  490,  Civil  Code;  and  all 
the  provisions  thereby  required  having  been  complied  with  ]ud|;- 
xnent  was  rendered  for  the  sale,  which  was  in  pursuance  thereof 
made  by  commissioner  of  court,  appellee,  Thos.  E.  Moss,  beconi- 
ing  the  purchaser.  But  exceptions  having  been  filed  by  him 
were,  sustained  by  the  court,  the  sale  set  aside  and  the  sale  bond 
quashed,  upon  the  ground  the  court  had  no  jurisdiction.  It 
appears  there  had  been  previously  instituted  in  the  Jefferson 
Chancery  Court,  county  of  E.  1).  Htandiford's  residence  at  time 
of  his  death,  an  action  for  division  of  the  lands  left  by  him 
amongst  his  heirs,  and  allotment  of  dower  to  his  widow;  and  by 
proceedings  had  in  that  action  such  division  and  allotment  of 
dower  was  made  of  the  lands  lying  in    that  county.     But  no  dis- 

f>08ition  was  made,  nor  judgment  rendered  in  that  action  respeet- 
ng  the  Iand»  lying  in  McCracken  county,  the  sale  of  which  is 
Sought  in  this  action. 

An  action  for  division  of  land  and  allotm«nt  of  dower,  whioh 
are  provided  for  in  chapter  16,  title  10,  Civil  Code,  must  be 
brought  in  the  circuit  or  count}^  court  of  the  county  in  whicli 
the  land,  or  greater  part  thereof,  lies,  and  tl)e  court  having 
acquired  jurisciiction  for  the  purpose,  might  divide  or  allot  dower 
in  lands  lying  in  any  othor  county.  But  division  of  land  and 
allotment  of  dower  provided  for  in  chapter  15  does  not  involve, 
nor  does  an  action  brought  for  that  purpose  necessarily  comprif«e, 
a,sale  of  real  property  provided  for  in  chapter  14,  title  10.  On  tho 
contrary,  for  the  various  causes  and  purposes  mentioned  in  chap-> 
ter  14,  there   may  be   sales  of    real    property  belonging   to   joint 
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•owners,  lying  in  even  the  same  county,  where  other  tracts  are 
situated  that  they  may,  by  a  separate  action,  have  divided. 

Subsection  3,  section  62,  Civil  Code,  provides  that  actions 
must  be  brought  in  the  county  in  which  the  subject  of  the  action 
is  situated,  for  sale  of  real  property  under  title  10,  chapter  14, 
-except  for  debts  of  a  decedent. 

The  sale  in  this  action  was  not  for  debts  of  the  decedent;  nor 
did  the  widow  have  a  claim  to  dower  in  the  lands,  but  it  was  for 
the  purpose  of  dividing  the  proceeds  among  joint  owners,  it  not 
being  practicable  to  divide  the  land  without  materially  impair- 
ing its  value. 

We  think  the  McCrackon  Court  of  Common  Pleas  had  jurisdic- 
tion, and  it  was  error  to  sustain  exceptions  as  to  the  report  of  sale. 
Instead,  the  report  ought  to  have  been  confirmed. 

Wherefore,  the  judgment  sustaining  the  exceptions  is  reversed 
•and  cause  remanded  for  proceedings  consistent  with  this  opinion. 


GARGILL  V.  COMMONWEALTH. 
(Filed  June  7,  1890— Not  to  be  reported.) 

1.  Criminal  law— Detaining  a  female  against  ber  will— IndictmeDt— An 
iDdictment  obarglns  the  aoonsed  with  nnlawfnllydetalDiDg  a  female  aicalnit 
ber  will,  with  the  intentloD  to  have  oarnal  knowledge  with  ber.  is  sufBoleoli 
without  stating  the  manner  of  tbe  detention.  Tbe  detention  must  be  some- 
tbing  more  than  mere  persuasion,  or  an  expression  of  desire  to  gratify  tbe 
-animal  passions,  but  still  tbe  general  cbar^e  of  detention  for  tbe  speolfio  pur- 
pose to  be  aocompllsbed  by  it  Is  sufficient  to  apprise  defendant  of  tbe  offense. 

2.  Evidence— Tbe  prosecuting  witness  having  stated  tbat  tbe  accused  bad 
made  freqoent  attempts  to  have  intercourse  with  ber,  tbe  counsel  for  tbe 
'defense  asked  ber  wby  she  bad  not  sooner  made  known  this  conduct  of  tbe 
accused,  to  wblcb  sbe  responded  tbat  It  was  because  tbe  wife  of  tbe  accused, 
;Wbo  was  ber  aunt,  bad  been  troubled  so  mucb  about  her  husband.  Tbii 
'question  was  proper,  but  tbe  attorney  for  tbe  State  bavlng  asked  what  It 
was  that  troubled  tbe  wife  of  tbe  accused,  tbe  court  erred  to  tbe  prejudice  of 
tbe  acoased  in  permitting  tbe  witness,  over  tbe  objections  of  counsel  for 
-tbe  aocused,  to  detail  tbe  conduct  of  tbe  accused  with  other  women. 

It  was  also  prejudicial  to  permit  tbe  attorney  for  tbe  State  to  propound 
to  tbe  accused  on  cross  examination  questions  as  to  bis  bavlng  left  the  county 
t>D  account  of  an  Indictment  for  detaining  another  woman  and  bavlng  paid 
money  to  another  woman  for  detaining  ber  dauKbter^  and  tbe  refusal  of  tbe 
•court  to  permit  such  questions  to  be  answered  did  not  remove  their  prejudicial 
-«fleota  from  the  jury. 

8.  Conduot  of  Commonwealth's  atorney— It  was  prejudicial  to  permit  the 
•attorney  for  tbe  Commonwealth  in  bis  closing  argument  to  use  blaspbemoui 
language  to  tbe  jury. 

Smith  A  Bobbins  and  Dawson  Smith  for  appellant. 

Appeal  from  Graves  Circuit  Court. 

OpinioD  of  the  court  by  Judge  Pry  or. 

Tbe  appellant  was  Indicted  in  the  Graves  Circuit  Court, 
^charged  with  the  unlawful  detention  of  Lillian  Yarbroger,  a 
female,  against  her  will,  with  the  intention  to  have  carnal 
l[nowledge  with^her,  etc.    This  is  an  offense  created  by   statutei 
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and  on  a  demurrer  to  the  indictment  it  is  contended  by  counsel 
for  the  defense  that  it  was  necessary  to  aver  tlio  manner  of  the 
detention  so  as  to  enable  the  accused  to  answer  the  charge; 
that  without  a  specific  statement  of  the  facts,  it  is  left  with  the 
pleader  to  determine,  in  his  own  mind,  what  amounts  to  a  de- 
tention, and  the  accused  left  without  information  as  to  the  essen- 
tial requisite  of  the  offense. 

While,  in  some  instances,  It  is  not  good  pleading  to  follow  the 
language  of  a  statute  that  creates  the  ofiense,  we  are  disposed 
to  adjudge  that  the  averments  in  the  indictment  that  the  woman 
was  detained  is  the  averment  of  a  fact,  and  particularly  when 
the  gravamen  of  the  offense  is  his  purpose*  against  her  will,  to 
have  sexual  interoouse  with  her;  that  the  detention  must  be 
something  more  than  mere  persuasion,  or  an  expression  of  de- 
sire to  gratify  the  animal  passion,  is  evident,  but  still  the  gen- 
eral charge  of  detention  for  the  specific  purpose  to  be  accom- 
plished by  it  is  sufficient  to  apprise  the  defendant  of  the  offense, 
and  the  acts  constituting  it.  The  demurrer  was,  therefore,  prop- 
erly overruled. 

It  seems,  from  the  testimony  of  the  principal  witness,  that  the 
defendant  had  made  frequent  attempts  to  have  intercourse  with 
her,  running  through  a  period  of  several  months,  and  having 
been  asked  by  couustil  for  tlie  defense  why  she  had  not  made 
known  to  her  kindred  thi^  conduct  on  the  part  of  the  defendant 
sooner,  she  replied  that  it  was  because  the  wife  of  the  defend- 
ant, who  was  her  aunt,  had  been  troubled  so  much  about  her 
husband.  The  attorney  for  the  State  then  required  the  witnesa 
to  state  what  it  was  that  troubled  the  defendant's  wife,  and  the 
witness  over  the  objections  of  counsel  for  the  defense,  proceeded 
to  detail  the  conduct  of  defendant  with  other  women:  that  he 
had  to  leave  the  county,  and  his  home  was  broken  up,  etc.  The 
question  propounded  by  the  defense  was  entirely  legitimate,  and 
called  for  no  statement  in  regard  to  the  action  of  the  defendant 
with  other  women,  and  while,  if  made  in  answer  to  the  interrog- 
atory propounded,  its  effect  on  the  jury  might  have  been  attrib- 
uted to  the  defense  alone,  but  when  no  such  response  was  made 
it  was  prejudicial  to  the  accused,  and  not  warranted  by  any  act 
of  bis  counsel  to  permit  the  attorney  for  the  State  to  place  bofor^ 
the  jury  the  wrong,  if  any,  the  accused  had  perpetrated  on  other 
women.  The  question  should  not  have  been  answered,  but  the 
objections  made  by  the  defense  at  once  sustained. 

The  attorney  for  the  State  again  proceeded  to  ask  the  witness 
if  the  defendant  had  not  been  Indicted  for  detaining  a  woman  by 
the  name  of  Jones,  and  was  compelled  to  flee  the  county  on  ac- 
count of  it.  Before  the  question  was  fully  propounded  the  coun- 
sel for  the  defense  interposed  his  objection.  The  attorney  for 
the  State  should  have  been  at  once  stopped,  and  prevented  from 
asking  the  question. 

It  had  the  effect  to  prejudice  the  jury,  and  must  have  been 
asked  for  that  purpose,  and  the  fact  that  the  court  refused  to* 
permit  the  question  to  be  answered  did  not  remove  the  effect  it 
might,  and  probably  did,  have  on  their  minds. 

The  court  also  permitted  questions  to  be  asked  of  the  defend- 
ant as  to  his  intercourse  with  other  women,  and  the  penaltv  im- 
{tosed  upon  him  for  his  action,  but,  at  the  same  time,  told  the 
ury  they  were  not  to  consider  these  collateral  matters,  and  to  the 
witness  that  he  need  not  answer.  The  trial  judge  can  not  alwaya. 
determine  the  propriety  of  a  question  until  it  is  fully  propoundecl, 
but  often  when  the  attorney  persists  in  asking  questions  that  are^ 
clearly  incompetent  the  court,  before  counsel  has  gone  far  enoush- 
to  require   the  answer,  or   to  produce   the  effect  desired  on    the- 
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jury,  must  see  that  the  question  is  clearly  incompetent,  and 
should  interpose  that  a  fair,  ur,  at  least,  a  trial  according  to  the 
forms  of  law  may  be  had. 

After  permitting  counsel  for  the  State  to  ask  the  female  wit- 
ness a  question  with  reference  to  the  defendant's  conduct  with 
other  women,  as  soon  as  the  defendant  was  placed  before  him 
for  cross-examination:  ** He  asked  him  if  he  did  not  leave  the 
county  because  he  was  indicted  for  detaining  a  woman  by  the 
name  of  Jones,  and  had  to  leave  the  county  until  he  could  buy 
off  her  father.'*  This  entire  question  was  permitted  to  be  pro- 
pounded, although    the  defense    was  interposing    to   prevent    it. 

The  witness  was  again  asked:  **Dfd  you  not  pay  to  Mrs.  John- 
son $300  for  detaining  her  daughter?''  This  mode  of  conductirig 
what  was  termed  the  cross-examination  was  allowed  by  the 
court,  and  the  objection  by  the  defense  availed  only  to  the  ex- 
tent of  inducing  the  judge  to  say  to  the  witness  that  he  was  not 
to  answer  the  question. 

Besides,  in  the  bill  of  exceptions  the  conduct  of  th«  attorney 
for  the  State  in  his  closing  speech  to  the  jury  was  of  the  most 
extraordinary  and  reprehensible  character.  His  blasphemous 
language  to  the  jury,  in  the  presence  of  the  judge,  whose  duty 
it  was  to  see  that  the  accused  had  a  fair  trial,  blackens  this  rec- 
ord into  which  it  is  copied,  conducing,  evidently,  to  unnerve  the 
judge  and  the  jury,  the  entire  trial  being  a  mere  t^ravesty  on  the 
administration  of  justice.  The  accused  had  been  taken  into 
custody,  and  was  held  for  trial  by  the  strong  arm  of  the  law, 
and,  although  he  may  be  a  man  of  bad  character,  when  entering 
the  temple  of  justice  to  answer  for  the  commission  of  the  alleged 
offense,  he  was  entitled  to  the  protection  of  the  law,  and  this 
means  a  fair  and  an  impartial  trial.     This  he  has  not  had. 

The  judgment  of  conviction  is,  therefore,  reversed,  and  the 
cause  remanded  for  a  new  trial,  and  for  proceedings  consistent 
with  this  opinion. 


THE  BARDSTOWN  AND  GREEN  RIVER   TURNPIKE  COM- 
PANY V.  RODMAN,  Ac. 

(Filed  June  7,  1890— Not  to  be  reported.) 

TDTiiplkeB— PowerH  of  director«— Under  an  amendmeDt  to  the  charter  of 
•tbe  BardstowD  and  Green  River  Turnpike  Company  by  the  legislature  the 
direotora  were  authorized  to  change  the  location  of  the  tollirates  on  the 
road  for  the  best  interest  of  the  road,  and  the  directors  havlng.ohanged  the 
looatioD  of  several  tullgates  and  being  about  to  sell  the  land  constituting 
the  former  sight  of  a  icate  keeper's  house  and  purebase  a  site  for  such  house 
at  the  new  location,  some  of  tne  stookholders  seek  to  enjoin  tbe  proposed 
action  of  the  directors.  Held— That  in  the  absence  of  a  charge  of  fraud  or 
bad  faith  on  the  part  of  the  directors  the  stockholders  can  not  enjoin  the 
action  of  the  directors  In  ohanicing  the  location  of  the  toll  gates  or  disposing 
of  the  old  sites  and  purehaslng  new  ones,  as  such  powers  are  discretionaxy 
wiih  tbe  direotors. 

J.  D.  Wioklifle,  J.  W.  Thomas  and  G.  S.  Fulton  for  appellant 

Joo.  B.  Kelly  for  appellees. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 
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This  action  !»  by  some  of  the  stockholders  of  the  Bardstown 
and  Green  River  Turnpike  Road  Company  against  that  company, 
its  president  and  directors,  to  enjoin  the  latter  from  making  an 
1mi)roper  use  of  the  corporate  property,  charging  waste  and  other 
mismanagement  of  the  corporate  funds. 

Tt  seems  that  the  board  of  directors  thought  proper  to  remove 
a  tollgate  upon  its  road,  known  as  gate  No.  1,  to  the  north  side 
of  the  Beech  Fork  of  Salt  river;  also  to  remove  one  of  its  gates, 
No.  2,  to  the  land  of  Dr.  Pilliott,  next  to  New  Haven.  They  also 
desired  to  sell  a  toll  house  near  Muldraugh^s  Mill,  in  Larue 
county,  on  the  same  pike.  It  is  insisted  that  there  was  no  ne- 
cessity for  changing  the  tollgates  or  for  selling  the  toll  house  in 
Larue  county,  and  that  the  location  of  the  tollgates  and  bouses, 
as  they  stood  before  the  contemplated  removal,  aflPordod  all  the 
facilities  for  collecting  the  toll,  and  that  no  reason  existed  for 
making  the  change.  The  testimony  shows  clearly  that  a  change 
of  the  gates  nearer  to  Bardstown  and  New  Haven,  as  contem- 
plated by  the  board  of  directors,  would  catch  travel  of  neighbor- 
hoods that  have  used  the  road  for  a  long  time  without  paying 
toll,  and,  whether  just  or  not  to  these  localities,  the  company, 
through  its  directors,  had  the  right,  by  express  legislative  enact- 
ment, to  make  the  clian^e.  In  the  session  of  1887  and  1888  the 
legislature  passed  an  act  authorizing  the  company  **to  remove 
any  of  its  gates  and  establish  them  at  such  points  as  they  may 
deem  right,  and  for  the  best  interest  of  the  road.''  This  board  of 
directors,  under  this  authority,  removed,  or  proposed  to  remove, 
the  gates.  TJiey  have  been  guilty  of  no  fraud,  or  made  any  dis- 
position of  the  corporate  property,  except  for  the  purposes  of  the 
road,  and  the  stockholders  have  no  right  to  substitute  their  judg- 
ment for  that  of  the  board  of  directors,  for  no  other  reason  than 
that  the  removal  of  the  gates,  in  their  opinion,  was  unwise. 

Tins  power  is  confided  to  the  directory,  and  so  long  as  they 
act  in  good  faith  neither  the  chancellor  nor  the  stockholders  can, 
or  should,  interfere  with  their  actions.  If  dissatisfied  with  the 
present  board,  a  new  one  should  be  elected.  The  remedy  is  with 
the  stock4ioiders  in  the  selection  of  the  board  of  directors,  and 
the  chancellor  ought  not  to  have  interposed  to  prevent  the  removal 
of  the  gates. 

They  propose  to  purchase  tlie  land  of  Dr.  Elliott,  and  the  deed 
would  have  bepn  made  but  for  the  injunction  in  this  case.  Be- 
sides, the  authority  to  lemove  the  gates  would  carry  with  it  the 
right  to  provide  a  house  in  which  the  gate-keeper  could  live. 
This  is  only  a  question  of  dilTerence  as~  to  where  the  toUgate 
sohuld  be  located,  and  of  this  the  board  of  directors  must  be  the 
judge. 

And  as  to  the  sale  of  the  toll  house,  if  not  necessary,  in  the 
opinion  of  the  board,  to  own  it,  or  keep  a  tollgate  at  that  place, 
there  is  no  reason  why  it  should  not  be  sold.  The  direotors  did 
not  exceed  their  powers  in  determining  that  a  change  of  location 
for  the  toll  house  and  gates  was  proper,  or  that  a  sale  of  the  toll 
house  in  Larue  would  prove  beneficial  to  the  company.  They 
had  the  power,  under  the  charter,  to  remove  the  gates  and  to 
sell  the  toll  house.  There  is  no  fraud  alleged  or  bad  faith  sfaown^ 
and  in  the  exercise  of  a  judgment  that  belongs  to  tbem,  thejr 
should  be  allowed  to  act. 

Our  attention  has  been  called  to  the  provision  of  the  OeDer&l 
Statutes  requiring  the  company,  where  it  has  aoaulred  land  for 
its  use,  to  make  disposition  of  it.  if  it  desires  to  sell  to  the  owner 
of  the  adjoining  land,  and  prohibiting  the  building  at  the  toll« 
gate  from  being  used  as  a  residence  by  any  other  person  than  tli^ 
tollgate  keeper.  This  provision  was  doubtless  enacted  for  tli« 
benefit  of  the  owner  of  the  adjoining  land,  and  to  enable  him  tvo 
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e-purchase  when  the  UBe  of  the  aoquited  property  is  abandoned 
by  the  company.  He  is  not  complaining  in  this  case,  and  if  the 
company  is  restrained  from  selling  this  property  in  Larue,  it 
necessitates  an  expenditure  of  the  means  of  the  company  to  build 
other  toll  houses,  and  leaving  the  one  in  Laure  county  un- 
occupied. 

It  may  not  be  wise  to  remove  the  gates,  or  to  &ell  the  abandoned 
toll  house,  but  of  this  the  board  of  directors  must  judge,  and  not 
the  chancellor.    We  perceive  no  reason  for  the  injunction. 

The  judgment  is,  therefore,  reversed  and  remanded,  with  di- 
rections to  dismiss  the  petition. 


ROCKFORD  v.  ROCKFORD,  Ac. 

(Filed  June  12,  1890— Not  to  be  reported.) 

Ezeoutors  and  administrators'  heirs— Parties  to  a3tioD6— The  heirs  can 
not  maincain  an  action  for  the  recovery  of  porcbase  money  on  land  sold  by 
tbelr  ancestor.    The  administrator  alone  oan  maintain  suob  action. 

C.  H.  Lee  for  appellant. 

L.  T.  Applegate  for  appellees. 

Appeal  from  Pendleton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Pierce  Kockford  died,  leaving  several  children,  and  his  sur- 
viving children,  except  Philip  Rockford.  brought  suit  against 
Philip  to  have  the  land  upon  which  Philip  lived  partitioned  be- 
tween all  the  children,  alleging  that  it  belonged   to  their  father. 

Philip  made  defense,  alleging  that  he  had  purchased  the  land 
of  bis  father,  and  exhibited  the  latter^s  bond  for  title.  This, 
therefore,  ended  the  cause  of  action. 

The  heirs  then  filed  an  amended  petition,  seeking  to  recover 
the  purchase  money. 

The  action  for  the  recovery  of  the  money  should  have  been  in- 
Btitnted  by  the  administrator,  and  a  recovery  by  the  heirs  would 
be  no  bar  to  an  action  by  the  administrator  or  by  creditors.  The 
father  of  these  children  died  in  the  year  18H4  or  1HH5,  and  there 
is  no  reason  why  they  should  be  allowed  to  sue  on  these  notes, 
and  partition  the  recovery  between  the  children. 

Judgment  reversed  and  remanded,  with  directions  to  dismiss 
the  petition  without  prejudice. 


DANT  V.  HEAD. 

(Filed  June  10,  1890.) 

1.  JndffmeDt— Installmests  of  debt— In  an  action  for  personal  judgment 
Its  the  second  installment  of  a  debt  whiob  was  due,  it  was  error  to  render 
judgment  for  the  installment  due  and  to  require  the  defendant  to  show 
cause  by  tbe  next  term  of  court  wby  be  should  not  he  adjodfred  to  pay  three 
eiber  installments  described  in  tbe  petition  and  whioh  plaintiflf  sufrgested  to 
tbe  ooart  bad  become  due  and  remained  unpaid,  and  that  power  to  enforce 
Vsynent  of  other  installments  from  time  to  time  was  reserved,  as  section  186, 
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Civil  Code  of  PracMce,  authorizes  judfrment  to  be  entered  for  installments 
of  lien  debts  described  in  the  petition  as  not  due  npon  siifsfrestion  that  the 
installment  has  become  due  pendent-e  lite,  but  such  judgment  oan  not  be 
rendered  unless  a  lien  on  property  exists  to  secure  it. 

3.  Statute  of  frauds— Contract  not  to  be  pefurmed  within  a  year— Appellee 
leased  to  appellant  his  interest  in  a  distiller's  brand  for  a  period  of  eiicbt 
years  in  consideration  of  $100  per  annum  to  be  paid  at  the  end  of  each  year, 
the  terms  of  the  lease  bein^z  in  writing;  and  signed  by  the  appellee  alone.  In 
an  action  for  recovery  of  an  installment  of  rent  becoming  due  two  years  after 
the  making  of  said  lease,  appellant  having  in  the  meantime  had  the  use  and 
benefit  of  said  brand,  appellant  pleads  as  a  defense  the  statute  of  frauds. 
Held— That  the  statute  of  frauds  applies  only  to  contracts  wholly  executory, 
and  that  such  plea  is  untenable  in  this  case,  as  appellant  has  received  bene- 
fits from  the  contract,  and  to  be  permitted  to  avoid  payment  for  such  benefits 
would  enable  him  to  commit  a  fraud  on  appellee. 

8.  Trade-mark— Pleading— Fraud— A  distiller's  brand  is  a  trade  mark  and 
a  subject  of  sale  and  transfer,  and  in  an  action  by  appellee  to  recover  the 
value  of  the  use  of  the  same,  the  answer  alleging  that  appellee  fraudulently 
represented  the  brand  to  be  of  good  repute,  and  it  was  agreed  to  be  paid  for 
upon  faith  of  that  reprefsentation,  although  appellee  had  by  the  manufacture 
of  a  large  quantity  of  inferior  whisky  im paired  and  destroyed  the  value  of 
the  brand,  which  fact  he  fraudulently  concealed  from  appellant,  presented 
a  good  defense. 

Rountree  &  Lisle  for  appellant. 

Harrison  &  Belden  for  aiipellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  tli«  court  by  Chief  Justice  Lewis. 

September  12,  1881,  appellee,  in  consideration  of  $4,000,  sold  and 
conveyed  to  appellant  his  interest  in  a  tract  of  land  leaRed 
jointly  with  B.  F.  Bryant  from  R.  C.  O'Bryan  for  ten  years,  be« 
ginning  June  1,  1879,  upon  which  was  a  distillery. 

The  deed,  in  addition  to  the  contract  for  sale  of  the  realty,  con- 
tained the  following:  *'lt  is  hereby  covenanted  and  agreed  that 
said  F.  M.  Head,  party  of  the  first  part,  for  and  in  consideration 
of  $100  per  annum,  payable  at  the  end  of  each  year  during  the 
time  of  the  present  lease  from  R.  C.  O'Bryan,  which  is  eight 
years  from  June  30,  1881,  sells,  conveys  and  confirms  unto  said 
J.  B.  Dant,  his  heirs,  executors  and  assigns,  all  bis  right,  title 
and  interest  in  or  to  a  certain  distiller's  brand,  known  to  the 
trade  as  'F.  M.  Head  &  Co.'  To  have  and  to  hold  all  and  sin- 
glar  the  above  mentioned  premises,  together  with  all  and  sin- 
gular the  appurtenances,''  etc. 

November  28,  1883,  appellee  instituted  this  action  for  judgment 
on  the  second  installment  of  purchase  price  of  the  land  men- 
tioned, which  became  due  September  12,  1883,  the  first  havings 
been  paid,  and  judgment  also  upon  the  remaining  six  instalU 
mentd,  to  take  effect  as  they  respectively  become  due. 

The  judgment  rendered  was  for  recovery  of  the  second  install* 
ment,  together  with  interest,  and  tliat  defendant  be  required  to 
show  cause  by  the  next  term  of  court  why  he  should  not  be  ad- 
judged to  pay  three  other  installments  which  the  plaintiff  Biipr- 
fested  to  the  court  had  then  become  due  and  remained  unpaid. 
ower  to  enforce  payment  of  the  other  installments,  from  tiiue 
to  time,  was  reserved. 

Section  185,  Civil  Code,  provides:  '*A  party  may  be  allowecf 
on  motion  to  file  a  supplemental  pleading,  alleging  material  facts 
ooouring  after  the  filing  of  the   former  pleading;  but  if  a  plain- 
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tiff  having  a  lien  for  a  debt  due  and  a  debt  not  due  upon  property 
which  be  seeks  to  subject,  state  botb  olaims  in  his  petition,  he 
may,  upon  a  suggestion  of  reoord  that  one  of  them  has  beoome 
due  pendente  lite,  have  Judgment  for  a  sale  of  the  property 
therefor/' 

A  plaintiff  may  under  that  section  by  supplemental  pleading, 
allege  another  or  other  notes,  of  the  same  series  and  given  for 
the  same  consideration  as  the  one  sued  on,  have  become  due 
during  pendency  of  the  action,  and  have  judgment  therefor. 
But  it  does  not  seem  to  us  a  mere  suggestion,  on  record,  of  such 
fact  was  intended  to  authorize  judgment  on  a  note  not  due  when 
the  action  was  commenced,  except  when  a  lien  on  property  to 
secure  it  exists. 

It  thus  results  the  only  jndf^ment  appellee  was  entitled  to  as 
the  record  stands,  if  any  at  all,  was  for  amount  and  interest  of 
the  installment  sued  on. 

The  main  defense  set  up  in  the  answer,  to  which  a  general  de- 
murrer was  sustained,  is  that  the  agreement  sued  on  is  not  en- 
forcible,  because  within  operation  of  section  1,  chapter  22,  Gen- 
eral Statutes,  as  follows:  **No  action  shall  be  brought  to  charge 
any  person  »  »  »  upon  any  agreement  which  is  not  to  be  per- 
formed within  one  year  from  the  making  therpof  unless  the 
•  *  *  agreement  »  »  ♦  or  some  memorandum,  or  note 
thereof,  be  in  writing  and  signed  by  the  party  to  be  charged 
therewith,  or  by  his  authorixed  agent;  but  the  consideration 
need  not  be  expressed  in  writing;  it  may  be  proved  when  neces- 
sary or  disposed  of  by  parol  or  other  evidence." 

It  was  definitely  .settled  by  this  court  as^early  as  Roherts  v. 
Tennell,  3  Mo.,  247,  that  a  parol  agr?ement  to  pay  mont^y,  though 
not  to' be  done  within  a  year,  is  not  void,  if  the  consideration 
be  legal.  In  that  case  a  distress  warrant  for  rent,  payable  in 
ten  year's  was  issued,  and  the  court  said:  ''As  a  verbal  lease  for 
more  than  a  year  no  action  will  lie,  but  as  the  statute  has  not 
declared  the  lease  void,  any  use  may  be  made  of  the  lease  by 
either  party,  except  that  of  maintaining  an  action  upon  it.  The 
lessee,  therefore,  in  case  he  enters  in  virtue  of  tl5e  lease,  may  use 
it  for  the  purpose  of  showing  he  is  no  trespasser,  and  after  he 
has  enjoyed  the  leased  premises  for  a  term  he  will  hi;  liable  for 
the  rent,  not  upon  the  express  contract,  but  upon  the  contract 
implied  by  law  from  his  use  and  occupation  of  the  premises;  and 
in  such  an  action  either  party,  we  apprehend,  may  avail  himself 
of  the  express  contract  to  show  the  amount  of  rent  to  be  recov- 
ered.'' In  the  same  case  it  was  held  an  action  can  not  be  main- 
tained upon  an  agreement  the  borrower  shall  repay  at  the  end 
of  two  years  money  loaned,  because  by  the  terms  of  the  agree- 
ment it  is  not  to  be  performed  within  a  year  from  the  making 
thereof.  But  it  was  said:  **To  give  the  statute  the  effector 
making  the  contract  void,  and  thereby  utterly  preventing  the 
lender  from  recovering  the  money  lost,  or  if  he  be  allowed  to  re- 
cover the  money  upon  the  implied  contract  resulting  from  the 
loan,  to  cive  to  the  statute  the  effect  of  not  permitting  the  bor- 
rower to  prevent  the  recovery  of  the  money  lent  before  it  is  due, 
or  of  a  higher  rate  of  interest  than  is  due  by  the  terms  of  the 
contract,  would  be  extending  the  operation  of  the  statute  beyond 
its  letter,  and  instead  of  making  the  statute  the  means  of  pre- 
venting frauds,  it  would  l>e  converting  it  into  an  instrument  of 
fraud  and  injustice;  it  most  certainly  could  not  be  said  to  be 
detnanded  by  the  reason  and  spirit  of  the  statute." 

In  Berry,  Ac.  v.  Graddy,  Adm'r,  IMet.,  353,  by  a  verbal  agree- 
ment Belt,  the  decedent,  induced  appellee,  who  had  married  hitt 
niece,  to  abandon  his  determination  to  remove  from  the  State 
Md  incur  expense  of  purchasing   a  farm,  by  verbally   agreeing 
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to  pay  a  certain  amount  of  the  price  In  three  annual  installments. 
Graddy  was  to,  and  did,  perform  bis  part  of  the  agreement 
within  a  year,  and  his  right  as  administrator  to  credit  for  the 
amount  was  held  to  be  unquestionable  according  to  the  doctrine 
settled  in  Roberts  v.  Tennell.  But  although  it  was  then  said  to 
have  been  decided  in  England  and  some  of  the  American  courts 
that  in  such  case  the  statute  of  frauds  does  not  apply,  and  an 
action  will  lie  for  nonperformance  of  the  agreement  by  the  other 
party,  it  was  not  deemed  necessary  to  decide  whether  or  not  the 
doctrine  could  be  sustained  nn  principle,  the  right  of  Graddy  to 
the  amount  claimed  being  placed  on  the  common  law  right  of 
retainer  for  the  debt  due  under  the  verbal  contract. 

In  Montague  v.  Garnett,  3  Bush,  298,  it  was  held  there  was  "a 
distinction  between  contracts  executed  in  part  or  whole,  and  one 
wholly  to  be  executed  by  both  parties.  But  the  right  of  the 
plaintiff  to  recover  for  the  pork  and  corn  loaned  to  the  defendant 
was  based  alone  upon  the  implied  contract  to  return  or  pay  for 
the  articles,  simply  because  the  agreement  was  not  to  be  per- 
formed within  a  year,  although  the  statute  was  then  said  to  have 
been  ''never  designed  to  enable  one  man  to  get  property  of  an- 
other by  virtue  of  a  parol  contract,  and  then  refused  to  either 
execute  the  contract  or  return  the  property.'' 

It  now  seems  to  us  the  statute  was  intended  and  does  properly 
apply  onl3'  to  an  agreement  that  is  not  to  be  performed  by  either 
party  within  a  year,  but  not  one  which  is  to  be  or  has  been  per- 
formed by  one  or  either  of  them  within  such  period.  And  that 
construction  has  been  adopted  elsewhere.  (Atchison,  T.,  S.  B. 
€o.  V.  Engllsli,  Pacific  Rep.,  82;  McClellan  v.  Sanford,  28  Wis., 
595;  Curtis  v.  Sage,  85  111.,  22;  Berry  v.  Dumas,  N.  J.  Law.,  408; 
Haugh  V.  Blythe,  20  Ind.,  24;  Smalley  v.  Green,  52  Iowa,  241; 
Blanding  v.  Sargeant,  88  N.  H.,  289.)  For  if  the  practical  effect 
and  operation  of  the  statute  is,  an  has  been  uniformly  held  by 
this  court  in  every  case  where  one  party  has  performed  an  agree- 
ment within  a  year,  to  hold  the  other  party  liable  on  such  agree- 
ment, although  he  is  not  to  perform  within  a  year,  such  should 
be  construed  and  held  to  be  the  meaning  and  import  of  the  lan- 
guage used.  In  fact  the  statute  properly  applies  to  agreements 
that  are  wholly  executory;  and  one  thut  has  been  performed  by 
one  of  the  parties  within  a  year  is  to  that  extent  executed  and 
om  not,  with  propriety,  be  called  an  agreement  not  to  be  per- 
formed within  a  year. 

In  this  case  the  agreement  is  set  out  in  the  deed,  which  was 
accepted  by  appellant  and  recorded.  The  distiller's  brand,  whiob 
is  the  consideration  for  the  amount  he  agreed  to  pay,  was  re* 
oeived,  used  and  is  still  his  property,  and  to  permit  nim  to  evade 
payment  under  cover  of   the  statute  would    serve  to  pervert   the 

fmrpose  of  it  without  any  reason.  The  defense  that  the  distil- 
er*8  brand  was  not  a  subject  of  sale  and  transfer,  and,  therefore, 
formed  no  consideration  for  the  alleged  agreement,  because  the 
use  thereof  by  another  than  F.  M.  Head  A  Co.  was  deceptive.  Is 
not  valid,  for  it  is  well  settled  that  a  trade-mark  affixed  to 
articles  manufactured  at  a  particular  place  may  be  lawfully  sold 
and  transferred  with  the  establishment. 

But  it  is  stated  in  the  answer  that  appellee  fraudulently  rep- 
resented the  distiller's  brand  to  be  of  good  repute,  and  ft  was 
purchased  by  appellant  upon  faith  of  that  representation,  al- 
though appellee   had  by  the  manufacture  of  a  large  quantity  of 
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inferior  whisky  impaired   and  destroyed  the  value  of  the  brandy 
which  faot  he  fraudulently  concealed  from  appellant. 

It  seems  to  us  that  allegation,  if  true,  constitutes  a  defense^ 
and  it  was  error  to  sustain  the  demurrer  to  the  answer;  and  the 
Judgment  must  be  reversed  for  further  proceedings  consistent 
with  this  opinion. 


BOSWORTH  V.  CITY  OF  MT.  STERLING. 
(Filed  June  12,  1890— Not  to  be  reported.) 

1.  CoDstruotloD  of  statutes— Limitation— In  an  aotlon  by  a  city  to  recover 
a  strip  of  land  held  by  the  appellant,  she  pleaded  the  statute  of  limitation 
as  a  defense  and  the  proof  showed  enclosure  and  adverse  possession  by  appel- 
lant for  a  period  of  twenty  years.  To  avoid  this  defense  the  olty  relies  upon 
the  provlnoD  of  the  General  Statutes,  page  006,  passed  In  December,  187$ 
eleren  years  after  appellant  held  possession,  which  provides  that  notice  shall 
be  given  to  a  citv  by  a  person  in  possession,  or  about  to  take  possession,  of  a 
street  or  alley,  that  snob  possession  will  be  adverse.  Held— Such  statute  la 
not  retrospective  in  Its  nature  as  provided  in  section  14,  chapter  dl.  General 
Statutes,  and  the  right  of  the  city  to  said  strip  of  land  not  being  barred  at 
the  enactment  of  the  statute  of  limitations,  appellant's  rights  are  regulated 
thereby. 

2.  Bstoppel— The  proof  showing  that  the  city  did  not  know  the  location  of 
the  street  claimed  until  more  than  twenty  years  after  appellant  and  those 
nnder  whom  she  claims  enclosed  and  claimed  adversely  the  land  in  contro- 
versy, and  the  pavements  having  been  made  In  front  of  said  property  under 
the  supervision  of  the  street  commissioner,  the  city  is  estopped  to  claim  said 
land. 

Lewis  Apperson  and  Wm.  H.  Holt  for  appellant. 

Ed.  C.  O'Rear  for  appellee. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  action  was  instituted  by  the  city  of  Mt.  Sterling  against 
Bailie  D.  Bosworth  and  others  to  recover  a  .small  strip  of  land 
in  the  possession  of  the  defendants,  and  which  is  alleged  con- 
stituted a  part  of  one  or  the  streets  of  that  city,  and  had  l)een, 
without  right,  inclosed  by  the  defendants.  The  case  was  brought 
and  tried  in  a  court  of  equity,  and  Judarment  rendered  for  the 
city.  The  testimony  conduces  to  show  that  the  strip  of  land  in 
dispute  had  been  originally  a  part  of  one  of  the  streets,  and,  on 
the  other  hand,  it  appears  that  the  defendants,  and  those  from 
whom  they  derive  title,  had  included  this  land  as  a  part  of 
the  lot  adjoining,  and  had  used,  possessed  and  claimed  it  as 
their  own  for  the  period  of  twenty  years. 

The  statute  of  limitation  was  pleaded  as  a  defense  to  the 
action. 

After  the  defendants  had  been  in  the  possession  of  tiiis  ground, 
with  an  actual  inolosure,  for  the  period  of  eleven  years,  claiming 
it  as  their  own,  the  act  upon  which  tlie  recovery  was  based  was 
enacted  by  the  legislature.  This  act  was  passed  in  December, 
1873,  and  is  found  under  the  title  of  "Limitation  of  Actions,'*  (ien- 
©ral  Statutes,  page  90o.  The  substance  of  this  statute  is  that 
limitation  "shall  not  begin  to  run,  in  respect  to  actions  by  any 
town  or  city  for  the  recovery  of  any  street' or  alley  or  other  pul)- 
lic  easement,  or  any  part  of  either,  and  until  the  trustees  of  the 
council  or  the  corporation  have  been  notified    in  writing   by  tlie 


158  EaaiN  v.  huston. 

party  in  possession,  or  about  to  take  possession,  to  thie  effect  that 
sucli  possession  will  be  adverse  to  the  right  or  title  of  such 
town  or  city.''  Tlie  possession  is  deemed  amicable  until  the 
notice  is  given. 

Under  the  title  '*Con8truction  of  Statutes  it  is  provided''  that  no 
part  of  the  revision  is  retrospective  unless  expressly  so  de- 
clared. (General  Statutes,  section  14,  chapter  21.)  It  is  insisted 
for  the  appellant  that,  the  entry  having  been  made  prior  to  the 
adoption  of  the  General  Statutes,  the  provision  in  reference 
to  limitation  has  no  application  to  this  case,  and  to  determine 
otherwise  would  affect  an  existing  right. 

The  statute  applies  to  the  party  in  possession,  as  well  as  to  the 
one  about  to  take  possession,  and,  besides,  there  can  be  no  retro- 
spective operation  of  the  statute  cited,  because  no  right  had 
vested  and  the  title,  if  such  is  the  case,  being  in  the  city,  the 
latter  could  have  recovered  the  possession  of  what  rightfully  be- 
longed to  it.  The  possession  had  not  ripened  into  a  title  when 
the  statute  was  enacted,  and  if  the  title  was  in  the  city,  no  right 
of  the  appellant  was  affected  by  it. 

The  pleadings,  however,  in  this  case  deny  title  in  the  city,  and 
from  the  character  of  the  proof  before  us  it  seems  that  the  city 
did  not  even  know  the  location  of  its  street,  or  the  particular 
boundary  from  the  year  1862  until  this  action  was  instituted, 
some  twenty  years  after  the  vendors  of  the  party  now  in  posses- 
sion had  inclosed  what  is  now  claimed  to  be  a  part  of  the  street, 
and  to  adjudge  title  in  the  plaintiff  leaves  the  dwelling  of  the 
defendant  on  the  line  of  the  street  with  no  front,  and  this,  after 
pavements  had  been  made  under  the  supervision  of  the  street 
commissioner,  and  with  no  claim  to  apprise  purchasers  of  the 
nature  of  the  title.  There  is  the  testimony  of  one  witness,  who 
says  that  yeais  ago,  when  the  strip  of  land  was  inclosed,  the 
party  then  in  possession  stated  that  its  occupation  was  only  tem- 
porary, but  on  cross-examination  he  seems  to  have  been  mis- 
taken as  to  the  locality.  With  this  testimony  in,  and  while  the 
doctrine  of  estoppel  should  not  be  applied  so  as  to  aid  the  de- 
fense of  the  statute,  we  are  disposed  to  adjudge  that  the  bound- 
ary line  is  where  the  defendant's  fence  runs. 

Its  recognition  for  twenty  years  is  sufficient  to  counteract  the 
testimony  for  the  city  in  this  regard. 

The  judgment  is,  therefore,  reversed,  with  direetions  to  dis- 
miss the  petition. 

Judge  Holt  not  sitting. 


EGGIN  V.  HUSTON. 
(Filed  June  12,  189(3— Not  to  be  reported.) 

1.  Usury— Appellant,  on  March  8,  1863,  executed  a  promissory  note  for 
$1,000  and  yearly  interest  was  paid  on  it  until  March  3,  1878.  Shortly  after 
said  date  the  payee  died,  and  appellee,  as  his  residuary  devisee,  became  en- 
titled to  the  note.  On  March  8,  1874,  this  note  was  cancelled,  and  a  new 
note  for  11.000  was  ezouted  in  lieu  of  It.  At  the  same  time  appellant  exe- 
cuted a  note  for  170,  beins  for  interest  on  old  note  for  year  beginning  March 
8.  1878,  and  ending  March  8,  1874.  These  notes  having  been  paid  off  and 
cancelled  in  October,  1887,  this  action  was  brought  in  April,  18S8,  to  re- 
cover usurious  Interest  paid  from  1863  to  1874. 

The  court  on  motion  struck  out  of  the  petition  so  much  as  sought  to 
charge  appellee  with  Interest  actually  paid  to.appellee's  testator.    Held— This 
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iras  error,  the  proof  showing;  tbnt  uBurlous  iDterest  wag  carried  iDto  the  new 
soto.  Appellant  Is  entitled  in  this  action  to  recover  the  difference  between 
the  ]pga]  rate  and  the  rat-e  paid  aR  ro  much  paid  without  legal  consideration. 
3.  T^oedents'  estates— Proof  of  claims —A ppellanc  having  paid  to  appellee 
usury  which  accrued  on  the  old  note  held  hy  hlR  testator,  the  amount  of  which 
bad  been  carried  into  a  note  executed  to  appellee,  the  cause  of  action  to  re- 
cover same  accrued  against  appellee  and  did  not  constitute  a  claim  against 
decedent,  and  no  proof  was  necessary. 

Gilbert  &  Reasor  for  appellant. 

J.  A.  Fulton  and  A.  P.  Haroourt  for  appellee. 

Appeal  from  Spencer  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

March  3d,  1863,  appellant  gave  his  note  for  $1,000  to  M.  E.  Hus- 
ton, the  consideration  being  borrowed  money,  and  executed 
murtgage  on  land  to  secure  payment. 

Yearly  interest  was  paid  on  the  note  to  March  3,  1873.  A  few 
days  after  which  date  M.  E.  Huston  died,  when  appellee,  as  his 
residuary  devisee,  be»jame  entitled  to  the  note.  But  March  3, 
1874,  it  was  cancelled  and  the  mortgage  relet^sed,  and  in  lieu 
thereof  a  new  note  for  $1,000,  bearing  Interest  at  the  rate  of  ten 
percent,  per  annum,  was  given  to  appellee,  and  another  mort- 
gage executed  on  the  same  land  to  secure  it.  At  the  same  time 
a  note  for  $70  was  given  for  interest  on  the  original  note  for  the 
year  beginning  March  3,  1873,  and  ending  March  8,  1874. 

The  last-mentioned  note  for  $1,000  and  interest  was  paid  off 
and  cancelled  in  October,  1887,  and  in  April,  1888,  this  action  was 
brought  to  recover  the  amount  of  interest  paid  in  excess  of  the 
legal  rate,  which  it  is  alleged  was  from  1863-1874  at  the  rate  of 
€igbt  per  cent,  per  annum. 

But  upon  motion  the  lower  court  made  an  order,  "that  so  much 
of  the  petition  as  seeks  to  recover  of  or  charge  defendant  for 
sach  sums  in  the  way  of  usury  as  may  have  been  actually  paid 
to  M.  E.  Huston,  defendant's  testator,  be  stricken  from  the  petl- 
tioii  and  suppressed. 

Inasmuch  as  the  stipulated  rate  of  ten  percent,  was  authorized 
by  statute  existing  March  3,  1874,  when  the  last  note  for  $1,000 
wag  given,  it  is  manifest  the  effect  of  that  order  of  court  was  to 
<lefeat  any  recovery  whatever  by  the  plaintiff,  except  probably 
sach  usury  as  may  have  been  in  the  note  for  $70  mentioned. 
And  the  question,  therefore,  to  consider  is  whether  such  order 
was  proper. 

In  Fitzpatrick  v.  Budd,  79  Ky.,  272,  it  was  held  that  the  mere 
change  of  the  payee  for  even  a  part  of  the  obligors  is  not  a  pay- 
ment of  the  usury,  but  the  creation  of  a  new  contract;  and  if  the 
usury  on  the  old  debt  be  carried  into  the  new  contract,  so  as  to 
constitute  any  part  of  the  sum  agreed  to  be  paid  by  it,  on  the 
plea  of  the  debtor,  the  usury  sliould  be  extracted.  And  in  Budd 
V.  Planters  Bank,  MSS.  opinion,  May  26,  1880,  it  was  held  that  **to 
the  extent  that  usury  is  embraced  in  the  debt,  and  so  long  as  it 
^an  be  traced,  the  new  obligation  given  in  discharge  of  the  old 
indebtedness  is  without  consideration/' 

It  does  not  make  any  difference  how  change  of  the  payee  oc- 
curs, whether  by  assignment  for  valuable  consideration,  or,  as 
in  this  case,  by  devise,  to  the  extent  a  note,  when  sued  on, 
whether  by  the  original  holder,  or  a  devisee  or  assignee,  contains 
usury,  or  to  the   extent   usury  on   an  old    debt    becomes   part  of 
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a  new  note  in  the  hands  of  an  heir  or  devisee,  recovery  may  be 
abated  and  lessened. 

The  same  principle  was  reiterated  in  Kendall  v.  Grouoh,  10 
Ky.  Law  Bep.,  d98,  where  it  was  said  payments  made  on  a  note 
will  always  be,  at  election  of  the  debtor,  treated  as  payments  of 
legal  interest  and  pro  tanto  of  the  principal,  however  they  may 
have  been  applied  by  the  creditor.  And  such  election  may  be 
made  when  the  note  is  sued  on  by  pleading  usury,  or  within  one 
year  after  the  note  has  been  paid  off  and  cancelled  the  debtor 
may  sue  for  and  recover  the  usury  back. 

It  was  not  necessary  for  the  plaintiff  in  this  case  to  make  affi- 
davit and  proof,  required  by  statute,  of  demands  against  estates 
of  deceased  persons,  because  the  claim  of  the  plaintiff  is  not  a 
demand  against  the  estate  of  M.  E.  Huston,  deceased. 

What  the  plaintiff  is  here  seeking  to  recover  is  the  amount  of 
the  note  paid  by  him  in  excess  of  that  for  which  there  was  a 
legal  consideration,  for  to  the  extent  usury  paid  on  the  old  be- 
came part  of  the  new  note,  appellee  had  collected  of  appellant 
what  be  was  not  tintitled  to,  and  the  latter  has  the  right  to  re- 
cover it  back  from  him,  and  can  look  to  no  other  person  or  source 
for  it.    Consequently,  the  demand  is  against  him  alone. 

There  is  evidence  tending  to  show  there  was  usury  paid  on  tbe^ 
old  note,  which,  if  properly  applied,  would  lessen  the  amount 
appellee  had  a  right  to  recover  on  the  new  note,  but  how  much. 
it  is  not  necessary  to  now  decide,  as  it  may  be  more  properly 
aHcertained  by  reference  to  a  commissioner. 

The  judgment  is  reversed  and  cause  remanded  for  proceedlDgs 
according  to  this  opinion. 


COLLIER  V.  COMMONWEALTH. 

(Filed  June  12,  1890.) 

Criminal  law— Forgery— Former  jeopardy— Upon  the  trial  of  appellant 
upon  an  indlotment  charging  blm  with  for^^lng  an  entire  order  for  $1.76  the 
plea  of  Dut  guilty  was  entered,  the  jury  selected  and  sworn,  and  the  pn>of 
heard  in  part  when  the  court,  over  objections  of  appellant,  withdrew  she 
case  from  the  jury  and  referred  It  to  another  grand  jury,  which  found  a 
new  Indictment,  charging  appellant  with  forgery,  committed  by  insertlnfc 
the  figure  1  before  the  figures  76.  TTpon  the  trial  of  the  second  IndlctmeDt 
the  court  overruled  appellant's  plea  of  former  jeopardy.  Held— That  the 
court  erred  to  the  prejudice  of  appellant  in  overruling  said  plea,  as  the  evi- 
dence heard  on  the  second  trial  was  competent  to  prove  a  forgery  under  the 
first  Indictment. 

Cornelison  &  McKee  for  appellant. 

P.  W.  Hardin  for  appllee. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

This  is  an  appeal  by  the  appellant  from  judgment  sentencing 
to  oonfinenient  in   the  penitentiary  for  the  crtUie  of  forgery,  etc. 

The  only  ground  relied  on  for  reversal  is  that  the  court  refused 
to  sustain  the  appellant's  plea  of  twice  in  jeopardy  for  the  same 
ofTense. 
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The  instrament  of  writing,  said  to  have  been  forged  by  the  ap- 
pellant, is  as  follows: 

"Mr.  J.  C.  King,  pay  to  bearer  $1.75  until  to-rnorrow  morning, 
and  oblige  Dan  Malteron.^^ 

The  first  indictment  charged  that  the  appellant  forged  and 
counterfeited  the  entire  body  of  this  instrument,  as  well  as  that 
of  the  signature  thereto. 

To  this  indictment  a  plea  of  not  guilty  was  entered,  and  a  jury 
was  selected  and  sworn  to  try  the  issue,  and  the  proof  having 
been  beard  in  part,  the  court,  over  the  objections  of  the  appel- 
lant, withdrew  the  case  from  the  trial  jury  and  re-referred  it  to 
another  grand  jury,  which  found  a  new  indictment,  charging 
the  appellant,  in  substance,  with  having  committed  the  crime  of 
forgery,  by  writing  the  figure  1  just  before  the  figures  75,  so  as 
to  make  the  order  read  $1.75  cents,  instead  of  76  cents,  for  which 
sum  it  was  given.  The  alleged  alteration  in  the  particular  last 
mentioned  was  an  actual  occurrence.  Those  two  indictments  set 
out  substantially  the  same  offense.  The  facts  alleged  in  the 
second  indictment,  and  proven  on  the  trial,  were  competent  evi- 
dence under  the  first  indictment,  and  were  sufficient  1o  have 
sustained  a  verdict  of  guilty  under  said  indictment.  It  was 
alleged  in  the  first  indictment  that  the  whole  order  was  forged; 
but  it  turned  out  that  only  a  part  of  it  was  forged,  to-wit,  the  inser- 
tion of  the  figure  1,  as  representing  one  dollar,  thereby  making 
the  order  read  $1.76,  instead  of  75  cents.  This  fact,  under  the 
allegation  in  the  first  indictment,  that  the  order  was  forged  for 
the  whole  amount,  could  have  been  proven,  and  the  proof  of  this 
fact  would  have  authorized  a  verdict  of  guilty,  therefore,  the 
appellant  was  twice  put  in  jeopardy  for  the  same  offense,  which 
is  not  allowable. 

The  judgment  is  reversed,  with  directions  to  grant  a  new  trial 
and  dismiss  the  indictment. 


CRANE  V.  COMMONWEALTH. 

(Filed  June  17,  1890— Not  to  be  reported.) 

Crimioal  law— lD8truotiOD8--Upon  the  trial  of  appellnDt  under  an  Indlot- 
ment  for  manslaughter  the  court,  atter  instruoting  the  jury  as  to  the  law  of 
maDslangbter,  erred  to  the  prejudice  of  appellant  in  instructlDg  the  jury  as 
to  recklessly  firing  his  pistol  and  unintentionally  killing  deceased.  Said  in- 
ttrnotion  was  misleading  as  the  appellant  admitted  the  intentional  shooting^ 
bat  Insisted  that  he  did  it  in  self-defense.  It  was  pre  judicial  error  to  giv& 
the  following  instruction  :  *'If  the  jury  find  from  the  evidence,  to  the  exclu- 
sion of  a  reasonable  doubt,  that  the  defendant  brought  about  a  meeting 
between  himself  and  the  deceased  for  the  purpose  either  of  killing  orof- 
chastising  blm,  and  in  a  meeting  so  brought  about  the  parties  became  in- 
Tolved  and  the  defendant  shot  and  killed  the  deceased,  they  will  not  acquit 
00  the  ground  of  self-defense  or  apparent  necessity,  even  though  he  may 
have  been  in  imminent  danger  of  great  bodily  harm  at  the  time,  as  contem- 
plated In  the  second  indictment.'^  There  was  proof  tending  to  show  that 
after  going  to  a  public  meeting,  where  both  the  accused  and  deoeased  had 
thB  right  to  go,  and  that  the  accused,  just  before  the  conflict,  abandoned  any 

Snrpose  to  Injure  the  deoeased  and  was  In  good  faith  trying  to  avoid  a  con- 
iict.  The  oourt  should  have  given  an  instruction  recognizing  the  right  of 
self  defense  after  abandonment  of  any  intention  to  inflict  bodily  harm  upon 
<he  dMeased. 

Yeaman  &  Lockett  for  appellant. 

vol.  12—11 
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P.  W.  HardiD  for  appellee. 

Appeal  fiom  Webster  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellant,  George  Crane,  urges  several  grounds  for  a  re- 
versal of  his  conviction  upon  an  indictment  for  manslaughter, 
charging  him  with  the  killing  of  Douglas  Below.  We  perceive 
but  one  error,  and  it  alone  will,  therefore,  be  discussed. 

The  court,  after  instructing  the  Jury  as  to  the  law  of  man- 
slaughter and  self-defense,  gave  theiie  two  instructions: 

**8.  If  the  jury  find  from  the  evidence,  to  the  exclusi<m  of  a 
reasonable  doubt,  that  the  defendant  brought  about  a  meeting 
between  himself  and  the  deceased  for  the  purpose  either  of  kill- 
ing or  of  chastising  him,  and  in  a  meeting  so  brought  about  the 
f>artie9  became  involved,  and  the  defendant  shot  and  killed  Be- 
ow,  they  will  not  acquit  on  the  ground  of  self-defense  or  appar- 
ent necessity,  even  though  he  may  have  been  in  imminent 
danger  of  great  bodily  harm  at  the  time,  as  contemplated  in  the 
second  instruction. 

"4.  If  the  jury  believe  from  the  evidence,  beyond  a  reasonable 
doubt,  that  defendant,  at  the  time  and  place  mentioned  by  the 
witnesses,  intentionally  flred  off  his  pistol,  and  accidently,  in  a 
careless,  reckless  manner,  and  not  in  self-defense,  shot  and  killed 
<iecea<3ed,  they  will  find  him  guilty,  and  fix  his  punishment  as 
in  the  first  instruction.'' 

The  last  instruction  was  misleading.  There  was  no  claim  that 
the  killing  was  a  reckless,  unintentional  one.  The  only  question 
was  whether  the  appellant  acted  in  self-defense. 

This  was  the  issue,  and  the  only  one  disclosed  by  the  evi- 
dence. 

Thp  appellant  testified  that  he  did  the  shooting,  and  that  it 
was  intentional,  but  in  his  self-defense.  No  instructicm  should, 
therefore,  have  been  given  as  to  a  reckless,  unintentional  killing. 
Nor  did  the  third  instruction  present  correctly  and  fully  the  law 
of  the  case  as  disclosed  by  the  evidence. 

Its  language  is  objectionable  in  being  of  a  too  general  character. 

It  telis  the  jury  if  the  accused  "brought  about  a  meeting'*  be- 
tween himself  and  the  deceased,  in  order  to  kill  or  chastise  him, 
then  he  could  not  rely  upon  self-defense,  even  though  he  may 
have  been  in  imminent  danger  when  he  shot  the  deceased. 

Undoubtedly  this  is  true,  generally  speaking,  as  to  one  who 
fleeks  and  then  provokes  a  quarrel  with  another  in  order  to  kill 
him.  If  one,  by  his  own  wrongful  act,  makes  the  danger  or 
harm  to  himself  necessary  or  excusable  in  the  person  about  to 
inflict  it,  then  the  former  can  not  excuse  the  taking  of  life  or 
doing  of  great  Imdily  harm  upon  the  pNa  of  self-defense. 

The  term  "brought  aht)ut  a  meerine''  is  of  too  general  a  char- 
ater,  however,  for  use  in  an  instruction  to  a  jury  where  life  or 
liberty  is  involved. 

It  gives  tliem  too  much  latitude.  It  is  true  it  was  coupled  with 
a  required  intention  upon  the  part  of  the  accused,  but  yet  it  is,  in 
our  opinion,  as  was  said  in  Allen  v.  Commonwealth,  9  Ky. 
liHW  Hep.,  7S4,  open  to  objection. 

The  killing  occurrpd  at  a  public  meeting,  to  which  the  accused 
hud  a  right  to  go.  The  jury  may,  from  the  genrral  language  of 
the  instruction,  have  believed,  however,  that  by  so  going  he 
**brought  about  the  meetlnir,'/ and  was,  therefore,  deprived  of 
the  right  of  self-defense,  although  they  might  believe  that  after 
his  arrival  he  was  in  no  way,  or  to  any  extent,  the   aggressor. 
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There  was  testimony  tending  to  show,  however,  that  evea  ff 
the  accused  sought  the  deceased  for  the  purp:>se  of  provoking  a 
difficulty,  and  then  doing  him  great  bodily  harm,  he  had,  Just 
before  the  conflict,  abandoned  any  such  purpose,  and  was,  In 
ffood  faith,  trying  to  avoid  one.  If  this  were  so,  his  right  of  seif- 
defense  revived;  and,  there  being  some  evidence  to  this  effect, 
this  phase  of  the  case  should  have  been,  by  proper  instruction, 
sobmitted  to  the  jury.  It  is  in  this  renpeot  the  instruction  now 
under  consideration  is  especially  objectionable. 

We  refrain  from  a  discussion  of  the  evidence  in  the  case  as 
there  must  be  a  retrial. 

Judgment  reversed  and  cause  remanded  for  a  new  trial  con- 
sistent with  this  opinion. 


CITY  OF  COVINGTON  v.  ARTHUR,  Ac. 

(Filed  June  7,  IftCO— Not  to  be  reported.) 

Appellants,  being  the  owners  o#  property  within  the  corporate  limits  of  the 
«ily  of  Covington,  resist  the  oolleotlon  of  city  taxes  on  same  for  the  years 
1880  and  1887.  inclusive,  alleKlng  that  tbti  land  is  not  used  for  city  purposes 
-or  benefited  by  improvements  and  expenditures  made  by  the  city.  Held— 
That  as  this  court  held  that  this  land  was  not  subject  to  city  taxation  for 
187S,  and  the  proof  failing  to  show  any  substantial  change  in  its  condition 
since  that  time,  the  burden  of  city  taxation  for  the  years  claimed  can  not 
4u8tly  be  imposed  upon  it. 

Hallam  &  Myers  and  W.  A.  Byrne  for  appellant. 

O'fiara  &  Bryan  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  corporate  limits  of  the  city  of  Covington  having  been  so 
extended  by  legislative  act  as  to  include  a  portion  of  the  land 
of  Richard  Soutbgate,  he,  as  to  the  year  1852,  denied  the  right 
of  the  city  to  tax  it,  upon  the  ground  that  it  was  not  uned  as 
town  property,  but  was  vacant  or  used  for  agricultural  purposes. 

His  claim  was  sustained  by  this  court  in  1854.  (City  of  Coving- 
ton V.  Southgate,  15  B.  M.,  491.) 

The  opinion  in  the  case  discusses  the  limitations  upon  the 
power  of  taxation  in  such  a  case,  and  following  Cheaney  v. 
Hooser,  9  B.  M.,  344,  decides,  in  substance,  that  where  the  prop- 
erty is  not  really  necessary  for  town  purposes,  and  is  not  bene-, 
flted  by  the  local  burden,  it  can  not  be  subjected  to  it,  because 
this  would,  in  effect,  be  taking  the  property  of  one  person,  and, 
under  the  guise  of  taxation,  giving  it  to  others. 

Southgate  died,  and  his  lands  were  partitioned  among  his 
lievlge^s. 

In  doing  so  the  commissioners  left  spaces  through  the  land, 
upon  the  idea  that  the  streets  leading  toward  it  would,  in  time, 
be  extended.' 

The  city  ass/sssed  the  land  for  1859  and  1860.  Some  of  the  dev- 
isees deoied  its  rights  to  do  so;  and  this  court,  in  18B3,  finding* 
that  the  status,  of  tb^  land  was  substantiiiUy  the  same  as  in  1852,' 
sustained  their  denial,  holding   that  the  imaginary  streets   upon 
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the  plat  of  the  diviHioti  by  the  commissioners,  and  which  had 
been  left  to  correspond  with  the  streets  of  the  city  that  were 
pointing  in  that  direction,  did  not  amount  to  a  dedicaiton  of  the 
land  for  city  purposes,  and  also  finding,  as  a  fact,  that  the  divi- 
sion of  it  into  lots  was  for  convenience,  intended  to  equalize  the- 
owners  in  th<3  division  of  it. 

The  appellees  are  the  owners  of  a  part  of  the  Southgate  land. 
The  city  assessed  their  lots,  or  some  of  them,  for  the  years  186ft 
to  1878,  Inclusive;  and  this  court  in  1879  sustained  their  applica- 
tion to  enjoin  the  collection  of  the  taxes. 

That  action  was  between  the  same  parties  as  this  one.  The 
court  was  then  called  upon  to  determine  the  f^ame  question  that 
is  now  before  us,  save  tlie  taxation  relates  to  different  years.  It 
then  held  that  the  condition  of  the  land,  as  it  was  in  1860,  sub- 
stantially remained  in  1878,  and  that  the  former  action,  there- 
fore, determined  that  one. 

This  suit  is  also  to  enjoin  the  collection  of  city  taxes  assessed 
against  certain  lots  of  the  appellees,  and  which  are  a  part  of  the 
Southgate  land,  for    the   years    1880  to    1887,  inclusive,    and    the 

?[ue8tion  is  whether  the  condition  of  the  property  has  so  changed 
rom  1878  to  the    period  for  which    taxes  are    now  claimed    as   to 
authorize  their  imposition. 

It  is  urged  in  argument  that  such  a  change  had  taken  place  as 
to  render  this  case  entirely  free  of  the  principles  and  conse- 
quences of  the  former  decisions.  • 

Let  us  see.  The  proposed  tax  does  not  embrace  all  of  the  land 
of  the  appellees  lying  within  the  city  limits.  In  considering  the 
question  at  issue  it  is  proper,  however,  to  regard  all  of  the  iota 
so  far  as  they  adjoin.  We  must  also  have  in  view  their  condition 
when  the  tax  was  assessed,  and  not  when  the  evidence  in  thia 
oase  was  taken. 

Seven  years  had  elapsed  from  the  time  of  the  last  attempted 
imposition  of  tax  considered  by  this  court  until  the  city  com- 
menced  the  assessment  now  in  question.  During  that  time  the 
oity  and  its  improvements  had  been  gradually  extending  in  the 
direction  of  the  appellees^  land.  Some  additional  houses  had. 
been  erected  here  and  there  in  the  vicinity  of  the  lots.  In  1880, 
however,  no  streets  or  other  city  improvements,  such  as  water 
or  gas-pipes  or  street  lamps  had  been  extended  to  or  in  the 
immediate  vicinity  of  any  of  the  lots  of  the  appellees. 

Together  they  amounted  in  area  to  about  twenty  acres. 

Thev  did  not  all  lie  adjacent,  however.  Some  of  the  lots  as- 
sessed  were  sold  by  the  appellees  in  1881,  some  in  1882  and  one  in 
1888.  Those  so  sold  lay  nearest  to  the  approaching  city  improve- 
ments, and  comprised  all  the  land  the  city  sought  to  tax,  save 
some  lots,  beyond  which,  together  with  other  adjacent  lots  of  tho- 
appellees,  constituted  one  body  of  land  of  about  thirteen  and  a 
half  acres. 

The  city  did  not,  of  course,  seek  to  tax  the  lots  sold  by  the 
appellees  as  against  them  after  their  sale. 

Their  condition  and  situation  up  to  that  time  is,  therefore,  to 
be  regarded. 

The  evidence  is  satisfactory  as  to  the  lots  so  sold  that  up  to 
the  time  of  the  sale  no  city  improvements,  in  the  shape  of 
streets,  lights,  gas-pipes,  etc.,  were  contiguous  to  them,  or  so 
near  as  to  be  of  use  or  benefit  to  them,  and  that  they  were  not 
in  use  as  town  lots,  or  so  situated  that  they  should 'be  so  re* 
garded. 

It  is  shown,  by  photographs  and  otherwise,  that  soon  after  the 
■ale  the  oity  extended  itself  to  some  of  them,  or  in  the  inanie* 
diate  vicinity,  by  the  erection  of  houses,  the  grading  of  streets 
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«tc.,  but  this  avails  only  as  an  additional  faot,  showing  that  the 
city  was  spreading  in  that  direction.  This  is  not  sufficient,  how- 
ever, to  authorize  their  taxation  under  the  circumstances  exist- 
ing prior  to  their  sale.  As  to  the  thirteen  and  a  half  acres  of 
land,  it  is  evident  that  its  condition  and  use  has  not  changed 
materially  since  1873,  when  this  court  held  that  it,  or  portions  of 
it,  were  not  liable  for  city  tax.  It  is  still  used  mainly  for  agrl- 
tsultural  purposes.  It  is  enclosed  by  a  rough  fence,  save  one  lot, 
which  is  uninclosed  and  used  for  making  brick.  Nu  streets 
touch  it,  and  no  city  improvements  are  so  near  it  as  to  be  bene- 
•flcial  to  it.  It  is  remote  from  the  improved  portion  of  the  city, 
not  far  from  its  southwestern  limit,  and  adjoining  it  are  acres 
of  unimproved  and  unoccupied  lands.  It  is  true  the  city  has, 
flince  1873,  extended  its  water  service,  lamp-posts,  etc.,  in  the 
•direction  of  this  land;  but  it  in  no  sense  needs  these  improve- 
ments; they  are  not  necessary  to  its  present  use,  and  they  did 
not  reach  the  other  lots  of  the  appellees  until  after  their  sale. 

This  court  had  decided  in  1879  (Arthur,  Ac.  v.  City  of  Coving- 
ton, &c.,  MS.  opin.,  January  16,  1879)  that  this  property  was  not 
liable  for  city  tax  in  1873.  This  being  so,  the  onus  rested  upon 
the  city  to  show  such  a  change  as  authorized  its  imposition. 

The  lower  court  has  found  that  this  has  not  taken  place.  It  la 
«  question  of  fact. 

Its  opinion  is  entitled  to  weight,  and  upon  a  consideration  of 
^he  testimony  we  concur  in  it,  and  the  former  decisions  of  this 
court  must,  therefore,  control. 

The  Judgment  is  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


BAMBERGER,  BLOOM  A  CO.,  Ac.  v.  VINCENT. 

(Filed  April  23,  1890.) 

1.  Veone— An  action  upon  a  return  of  do  property  fouDd,  purraant  to  seo- 
4Soo  439  of  the  Code,  must  be  broufcht  in  the  oouDty  in  wbicb  the  judgment 
Is  rendered,  or  Id  which  the  judgnieDt  defendant  resides  or  is  summoDed. 
^Dd  if  the  aotloD  is  brought  Id  any  other  county  thao  that  In  which  the 
Judgment  defendaot  resldea,  the  jarlsdiotlon  does  not  attach  until  the  sum- 
mons  Ifl  served  on  the  judgment  defendant  in  the  county  in  which  the  action 
tfl  brought,  and,  therefore,  there  la  no  lis  pendens,  and  the  plalnxilT  acquires 
no  Hen  upon  the  debt  which  be  attempts  to  subject  to  the  satisfaction  of  his 
Judgment  ontll  the  summons  is  thus  served. 

S.  A  void  judgment  oao  Dot  be  reversed  nutil  a  motioD  to  set  it  aside  has 
^rtt  heeo  made  In  the  lower  court  aod  overruled. 

H.  C.  Martin  and  W.  J.  Macey  for  appellants. 

W.  P.  D.  Busb,  W.  H.  Botts  and  H.  A.    Watkins  for  appellee^ 
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Appeal  from  Hart  Circuit  Court. 

Opinion  of  the  court  by  Presiding  Judge  Barbour. 

Section  70  of  tlie  Civil  Code  provides  that  '*an  action  upon  » 
return  of  no  propert3'  found,  pursuant  to  section  439,  must  be 
brought  in  the  county  in  which  (he  judgment  is  rendered,  or  in 
which  the  defendant  resides  or  is  summoned.^' 

The  words  we  have  italicised  have  reference  to  the  judgment 
defendant,  and  not  to  a  person  who  may  be  made  a  defendant  in 
the  action  as  a  garnishee.  Therefore,  unless  the  petition  shows 
that  the  action  is  brought  in  the  county  where  the  judgment  was 
rendered,  or  the  count}^  in  which  the  judgment  defendant  re> 
Bided,  or  unless  the  judgment  defendant  is  summoned  in  the 
county  in  which  the  action  is  brought,  there  is  no  lis  pendens, 
and  the  plaintilT  in  the  action  acquires  no  lien  upon  the  debt 
which  he  att-empts  to  subject  to  the  satisfaction  of  his  judgment. 
If  the  action  is  brought  in  the  county  where  the  judgment  ia 
rendered,  or  where  the  judgment  defendant  resides,  the  court 
has  jurisdiction.     But  if   it  is  brought   in    any  other  county,  the 

Jurisdiction  does  not  attach  until  the   sumomns  is  served   on  the 
udgment  defendant  in  that  county. 

In  this  case  Bamberger,  Bloom  &Co.  obtained  a  personal  Judg- 
ment against  Slaughter  in  Orayson  county,  and  after  execution 
Issued  thereon  was  returned  no  propert3^  found,  instituted  tbia 
suit  in  Hart  county  against  the  judgment  defendant  and  Handley, 
who  owed  him  a  debt  secured  by  mortgage  on  land  in  Hart 
oounty,  to  subject  the  debt  to  the  satisfaction  of  their  judgment. 

After  the  institution  of  this  suit,  but  before  process  had  been 
served  on  either  Slaughter  or  Handley.  Slaughter,  for  a  valuable 
consideration,  assigned  the  debt  on  Handley  to  the  appellee, 
Vincent.  As  it  is  not  alleged  that  Slaughter  was  a  resfaent  of 
Hart  county,  the  jurisdiction  of  the  Hart  Circuit  Court  could 
only  attach  when  the  summons  was  served  on  Slaughter  in  that 
oounty. 

Until  the  summons  was  thus  served  there  was  no  lis  pendens, 
and  Vincent  having  in  the  meantime  become  the  owner  of  the 
debt  on  HanJley,  can  not  now  be  atTectod  by  the  f\\\r\u.  of  the 
petition  in  Hart,  though  it  was  filed  before  be  bought  the  debt, 
for,  as  we  have  said,  there  having  been  no  service  on  Slaughter 
(in  fact  it  appears  he  never  was  summoned),  it  must  be  held 
that  there  was  no  action  pending  at  the  time  he  bought  the 
note. 

The  judgment  in  so  far  as  it  subjects  the  mortgaged  land  to> 
the  payment  of  Vincent's  debt  is  correct,  but  in  so  far  as  It  at- 
tempts .to  subject  jt  to  the  payment  of  Bamberger,  Bloom  A  Co. 'a 
Judgment  against  Slaughter  it  is  clearly  void.  The  judgment 
In  effect  makes  Handley  pay  not  only  his  debt  (and  that  is  all 
be  could  be  made  to  do),  but  Slaughter's  debt  also.  But  we  can 
not  reverse  the  judgment  on  this  appeal  for  two  reasons: 

1st.  There  was  no  motion  made  to  set  aside  the  judgment  in  se 
far  as  it  subjected  the  land  to  the  payment  of  Bamberger,  Bloom 
A  Co.'s  demand  against  Slaughter,  and  we  can  not  reverse  a  void 
Judgment  until  a  motion  to  set  it  aside  is  first  made  and  over- 
ruled.    (Carroirs  Code,  section  76.S. ) 

2d.  On  this  appeal  Handley  is  not  complaining  of  the  judgment 
in  favor  of  Bamberger,  Bloom  A  Co.,  but  prosecutes   the  appeal 
ia  coniunotioa  with  them.    The  real   complaint  being.  It   aeems^ 
that  Vincent  was  preferred  over  Bamberger,  Bloom  ft  Co. 
The  Judgment  is  affirmed. 
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(From  Albany  Law  Journal.) 
UNIT2D  STATES  SUPREME  COURT. 


LEISY  &  CO.  V.  HARDIN. 
(Filed  April  28,  1890.) 
ConstitatloDal  law— Original  liquor  paclcage  oase. 
Dissenting  opinion.     Prevailing  opinion,  ante  123. 
Opinion  of  tlie  court  by  Judge  Gray.     . 

Mr.  Justice  Harlan,  Mr.  Justice  Brewer  and  myself  are  unable 
to  concur  in  this  judgment.  As  our  dissent  is  based  on  the  pre- 
vious decisions  of  this  court,  the  respect  due  to  our  associates,  as 
well  as  to  our  predecessors,  induces  us  to  state  our  position,  as 
far  as  possible,  in  the  words  in  which  the  law  has  been  hereto- 
fore declared  from  tliis  bench. 

The  facts  of  the  case,  and  the  substance  of  the  statutes  whose 
validity  is  drawn  in  question,  may  be  briefly  stated. 

It  was  an  action  of  replevin  of  sundry  kegs  and  cases  of  beer, 
begun  in  an  inferior  court  of  the  State  of  Iowa  against  a  consta- 
ble of  Lee  county  in  Iowa,  wlio  had  seized  them  at  Keokuk  in 
that  county  under  a  search  warrant  issued  by  a  justice  of  the 
peace  pursuant  to  the  statutes  of  Iowa,  which  prohibit  the  sale, 
the  keeping  for  sale,  or  the  manufacture  for  sale,  of  any  intoxi- 
cating liquor  (including  malt  liquor)  for  any  purpose  whatever, 
except  for  pharmaceutical,  medicinal,  chemical  or  sacramental 
purposes,  and  under  an  annual  license  granted  by  the  district 
court  of  the  proper  county,  upon  being  satisfied  that  tlie  appli- 
cant is  a  citizen  of  the  United  States  and  of  the  State  of  Iowa, 
and  a  resident  of  the  county,  and  otherwise  qualified. 

The  plaintiffs  were  citizens  and  residents  of  the  State  of  Illin- 
ois, engaged  as  brewers  in  manufacturing  beer  at  Peoria,  in  that 
State,  and  in  selling  it.  in  the  States  of  Illinois  and  Iowa. 

The  beer  in  question  was  manufactured  by  them  at  Peoria,  and 
there  put  up  by  them  in  said  kegs  and  cases,  each  keg  being 
sealed,  and  having  upon  it,  over  the  plug  at  the  opening,  a  United 
States  internal  revenue  stamp,  and  each  case  being  substantially 
made  of  wood,  containing  two  dozen  bottles  of  beer,  and  sealed 
with  a  metallic  seal  which  had  to  be  broken  in  order  to  open  the 
case.  The  kegs  and  cases,  owned  by  the  plaintiffs  and  so  sealed, 
were  transported  by  them  from  Peoria  by  railway  to  Keokuk, 
and  there  sold  and  offered  for  sale  by  their  agent,  in  a  building 
owned  by  one  of  them,  and  without  breaking  or  opening  the 
ke&rs  or  cases. 

The  Supreme  Court  of  Iowa  having  given  judgment  for  the  de- 
fendant, the  question  presented  by  this  writ  of  error  is  whether 
the  statutes  of  Iowa,  as  applied  to  these  facts,  contravene  sec;- 
tioD  8  of  article  1,  or  section  2  of  article  4  of  the  Constitution  of 
the  United  States,  or  section  1  of  article  14  of  the  amendments  to 
the  Constitutiim. 

By  section  8  of  article  1  of  the  Constitution  "the  congress 
•ball  have  power,  ^*  among  other  things,  '*to  regulate  oommeroe 
iritb  foreign    nat|oo«  and   among  the   several  St^tes,'^  and  *'to 


168  LEISY  ft   00.  V.  HARDIN. 

make  all  Inws  wliioh  shall  be  neoessary  aud   proper  for   carrying 
into  execution  the  foregoing  powers.'' 

By  section  2  of  article  4  "the  citizens  of  each  State  shall  be 
entitled  to  all  privileges  aud  immunities  of  citizens  in  the  sev- 
eral States." 

By  section  1  of  the  fourteenth  amendment  **no  State  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States;  nor  shall  any  State 
deprive  any  person  of  life,  liberty  or  property  without  due  pro- 
cess* of  law;  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws." 

By  the  tenth  amendment  "the  powers  not  delegated  to  the 
United  States  by  the  Constitution,  nor  prohibited  by  it  to  the 
States,  are  reserved  to  the  States  respectively,  or  to  the  people." 

Among  the  powers  thus  reserved  to  the  several  States  is  what 
is  commonly  called  the  police  power— that  inherent  and  neces- 
sary power  essential  to  the  very  existence  of  civil  society,  and 
the  safeguard  of  the  inhabitants  of  the  States  against  disorder, 
disease,  pciverty  and  crime. 

•*The  police  powc^r  belonging  to  the  States  in  virtue  of  their 
general  sovereignty,"  said  Mr.  .Tustice  Story,  delivering  the 
judgment  of  tins  court,  "extends  over  all  subjects  within  the 
territorial  limits  of  tlie  States,  and  has  never  been  conceded  to 
the  United  States."     (Prlgg    v.  I'ennsylvania,  Ifi    Pet.,  589,   625.) 

This  is  well  illustrated  by  the  recent  adjudications  that  a  stat- 
ute prohi))iting  the  sale  of  illuminating  oils  below  a  certain  fire- 
test  is  beyond  the  constitutional  power  of  congress  to  enact,  ex- 
cept so  far  as  it  has  etfect  within  the  United  States,  as,  for  in- 
stance, in  the  District  of  Columbia  and  without  the  limits  of  any 
State;  but  that  it  is  within  the  constitutional  power  of  a  State 
to  pass  such  a  statute,  even  as  to  oils  manufactured  under  let- 
ters-patent from  the  United  States.  (United  States  v.  Dewitt, 
«  Wall.,  41;  Patterson  v.  Kentucky,  97  U.  S.,  601.) 

The  police  power  includes  all  measures  for  the  protection  of 
the  life,  the  health,  the  property  and  the  welfare  of  the  inhab- 
itants, and  for  the  promotion  of  good  order  and  the  puhlio 
morals.  It  covers  the  suppression  of  nuisances,  whether  injuri- 
ous to  the  public  health,  like  unwholesome  trades,  or  to  the 
public  morals,  like  gambling-houses  and  lottery  tickets.  (Slaugh- 
ter-house Cases,  16  Wall.,  S6,  62,  87;  Fertilizing  <Jo.  v.  Hyde 
Park,  97  U.  S.,  659;  Phalan  v.  Virginia,  8  How.,  163,  168;  Stone 
V.  Mississippi,  101  U.  S.,  814.) 

This  power,  being  essential  to  the  maintenance  of  the  authority 
of  local  government  and  to  the  safetv  and  welfare  of  the  people, 
ie  inalienable.  As  was  said  by  Chief  Justice  Waite,  referring  to 
earlier  decisions  to  the  same  effect,  "no  legislature  can  bargain 
away  the  public  health  or  the  public  morals.  The  people  them- 
selves can  not  do  it,  much  less  their  servants.  The  supervision 
of  both  these  subjects  of  governmental  power  is  continuing  in  its 
nature,  and  they  are  to  be  dealt  with  as  the  special  exigencies 
of  the  moment  may  require.  Government  is  organized  with  a 
view  to  their  preservation,  and  can  not  divest  itself  of  the  power 
to  provide  for  them.  For  this  purpose  the  largest  legislative 
discretion  is  allowed,  and  the  discretion  can  not  be  parted  with 
any  more  than  the  power  itself.  (Stone  v.  Mississippi,  101  U. 
S.,  814,  819;  Butchers'  Union  Co.  v.  Crescent  City  Co.,  Ill  Id., 
746,  753;  New  Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  Id., 
660,  675;  New  Orleans  v.  Houston,  119  Id.,  265,  275. 

The  police  power  extends  not  only  to  things   intrinsioally  dan- 
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gerons  to  the  public  health,  such  as  infected  ra^s  or  diseased 
meat,  but  to  things  which,  when  used  in  a  lawful  manner,  are 
subjects  of  property  and  of  commerce,  and  yet  may  be  used  so 
as  to  be  injurious  or  dangerous  to  the  life,  the  health  or  the 
morals  of  the  people.  Gunpowder,  for  instance,  is  a  subject  of 
isoEnmeroe  and  of  lawful  use,  yet,  because  of  its  explosive  and 
dangerous  quality,  all  admit  that  the  State  may  regulate  its 
keeping  and  sale. 

And  there  is  no  article,  the  right  of  the  State  to  control  or  to 
prohibit  the  sale  or  manufacture  of  which  within  its  limits,  is 
better  established  than  intoxicating  liquors.  (License  Cases,  5 
How.,  51)4;  Downham  v.  Alexandria  Council,  10  Wall.,  173;  Karte- 
mever  v.  Iowa,  18  Id.,  129;  Beer  Co.  v.  Massachusetts,  97  U.  S., 
^=»;>iernan  v.  Rinker,  102  Id.,  123;  Foster  v.  Kansas,  112  Id.,  20; 
Mugler  V.  Kansas  and  Kansas  v.  Ziebold,  123  Id.,  623;  Kidd  v. 
Pearson,  128  Id.,  1;  Eilenbecker  v.  Plymouth  County,  134  Id.,  31. 

In  Beer  Co.  v.  Massachusetts,  abovp  cited,  this  court,  aflBrm- 
Ing  the  judgment  of  the  Supreme  Judicial  Court  of  Massachu- 
setts, 115  Massachusetts,  153,  held  that  a  statute  of  the  State, 
prohibiting  the  manufacture  and  sale  of  intoxicating  liquors,  in- 
<:luding  malt  liquors,  except  as  therein  provided,  applied  to  a 
corporation  which  the  State  had  long  before  chartered  and 
authorized  to  hold  real  and  personal  property,  for  the  purpose  of 
manufacturing  malt  liquors.  Among  the  reasons  assigned  by 
this  court  for  its  judgment  were  the  following: 

'Mf  the  public  safety  or  the  public  morals  require  the  discon- 
tinuance of  any  manufacture  or  traffic,  the  hand  of  the  legisla- 
ture can  not  be  stayed  from  providing  for  its  discontinuance  by 
an  incidental  inconvenience  which  individuals  or  corporation 
may  suffer.  All  rights  are  held  subject  to  the  police  i)ower  of 
the  State. 

''Whatever  differences  of  opinion  may  exist  as  to  the  extent  and 
boundaries  of  the  police  power,  and  however  difflcult  it  may  be 
t^  render  a  satisfactory  definition  of  it,  there  seems  to  be  no 
doubt  that  it  does  extend  to  the  protection  of  the  lives,  health 
and  property  of  the  citizens,  and  to  the  preservation  of  good  or- 
der and  the  public  morals.  The  legislature  can  not,  by  any  con- 
tract, divest  itself  of  the  power  to  provide  for  these  objects. 
They  belong  emphatically  to  that  class  of  objects  which  demand 
the  application  of  the  maxim,  salus  populi  suprema  lex;  and 
they  are  to  be  attained  and  provided  for  by  such  appropriate 
means  as  the  legislative  discretion  may  devise.  That  discretion 
can  no  more  be  bargained  away  than  the  power  itself. 

"Since  we  have  already  held,  in  the  case  of  Bartemeyer  v. 
Iowa  that  a  measure  of  police  regulation,  looking  to  the  pres- 
ervation of  public  morals,  a  State  law  prohibiting  the  manufac- 
ture and  sale  of  intoxicating  liquors  is  not  repugnant  to  any  clause 
of  the  Constitution  of  the  United  States,  we  see  nothing  in  the 
present  case  that  can  afford  any  sufficient  ground  for  disturbing]: 
the  decision  of  the  Supreme  Court  of  Massachusetts.''  (97  U.  S., 
82,33.) 
In  Mulger  v.  Kansas  and  Kansas  v.  Ziebold,  above  cited,  a 
statute  of  Kansas,  prohibiting  the  manufacture  or  sale  of  intox- 
icating liquors  as  a  beverage,  and  declaring  all  places  where 
'Sucb  liquors  were  manufactured  or  sold  in  violation  of  the  stat- 
ute to  be  common  nuisances,  and  prohibiting  their  future  use 
ioT  the  purpose,  was  held  to  be  a  valid  exercise  of  the  police 
power  of  the  State,  even  as  applied  to  persons  who,  long  before 
the  passage  of  the  statute,  had  constructed  buildings  specially 
adapted  to  such  manufacture. 

It  has  also  been  adjudged  that  neither  the  grant  of  a  license  to 
sell  intoxicating  liquors,  nor    the  payment  of  a  tax  on    such  li- 
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quors,  under  the  internal  revenue  laws  of  the  United  Stat<»g» 
affords  any  defense  to  an  indictment  by  a  State  for  selling  the 
game  liquors  contrary  to  its  statutes.  (License  Tax  Gases,  & 
Wall.,  462;  Pearvear  v.  Commonwealth,  Id.,  475.) 

The  clause  of  the  Constitution  which  declares  that  ''the  citi- 
zens of  each  State  shall  be  entitled  to  all  privileges  and  immun- 
ities of  citizens  in  tlie  several  States,"  has  no  bearing  upon  the 
case.  The  privileges  and  immunities  thus  secured  are  those 
fundamental  rights  and  privileges  which  appertain  to  citizen- 
ship. (Connor  v.  Elliott,  18  How.,  501,  593;  Curtis,  J.,  in  Scott 
V.  Sanford,  19  Id.,  393,  680;  Paul  v.  Virginia,  8  Wall.,  168,  180; 
McCready  v.  Virginia,  94  L'.  S.,  391,  .S95. )  As  observed  by  the 
court  in  Bartemeyer  v.  Iowa,  "the  right  to  sell  intoxicating 
liquors,  so  far  as  such  right  exists,  is  not  one  of  the  rights  grow* 
ing  out  of  citizenship  of  the  United  States.''    (18  Wall.,  138.) 

Nor  is  the  case  affected  by  the  fourteenth  amendment  of  the 
Constitution.  As  was  said  in  the  unanimous  opinion  of  thia 
court  in  Barbier  v.  Connolly,  after  stating  the  true  scope  of  that 
amendment,  "hut  neither  the  amendment— broad  and  compre- 
hensive  as  it  is — nor  any  other  amendment,  was  designed  to  in- 
terfere with  the  power  of  the  State,  sometimes  termed  its  polico 
power,  to  prescribe  regulations  to  promote  the  health,  peacu» 
morals,  education  and  good  order  of  the  people,  and  to  legislate 
so  as  to  increase  the  industries  of  the  State,  develop  its  re- 
sources, and  add  to  its  wealth  and  prosperity."  (113  U.  S.,  27, 
81.)  Upon  that  ground  the  amendment  has  been  adjudged  not 
to  apply  to  a  State  statute  prohibiting  the  sale  or  manufacture 
of  intoxir^ating  liquors  in  buildings  long  before  constructed  for 
the  purpose,  or  the  fi^le  of  oleomargarine  lawfully  manufactured 
before  the  passage  of  the  statute.  (Mugler  v.  Kansas^  123  U.  8.^ 
628,  663;  Powell  v.  Pennsylvania,  127  Id.,  678,  683,  687.) 

The  remaining,  and  the  principal,  question  is  whether  the 
statute  of  Iowa,  as  applied  to  the  sale  within  that  State  of  in-- 
toxicating  liquors  in  the  same  cases  or  kegs,  unbroken  an'd  un- 
opened, in  which  they  were  brought  by  the  seller  from  another 
State,  is  repugnant  to  the  clause  of  the  Constitution  (granting  to 
congress  the  power  to  regulate  commerce  with  foreign  nations 
and  among  the  several  States. 

In  the  great  and  leading  case  of  Gibbons  v.  Ogden,  9  Wheat.^ 
1,  the  point  decided  was  that  acts  of  the  legislature  of  Sew 
York,  granting  to  certain  persons  for  a  term  of  years  the  exclu* 
flive  navigation  by  steamboats  of  all  waters  within  the  jurisdic- 
tion of  the  State,  were,  so  far  as  they  affected  such  navigation 
by  vessels  of  other  personi*  licensed  under  the  laws  of  the  United 
States,  repugnant  to  the  clause  of  the  Constitution  empowering^ 
congress  to  regulate  foreign  and  inter-state  commerce. 

Chief  Justice  Marshall,  in  delivering  judgment,  after  speakinflr 
of  the  inspection  laws  of  the  States,  and  observing  that  they  had 
a  remote  and  considerable  influence  on  commerce,  but  that  the 
power  to  pass  them  was  not  derived  from  a  power  to  regulate 
commerce,  said:  "They  form  a  portion  of  that  immense  mass  of 
legislation  which  embraces  everything  within  the  territory  of  a 
State  not  surrendered  to  (he  general  government;  all  wbiob 
can  be  most  advantageously  exercised  by  ttie  States  themselves. 
Inspection  laws,  quarantine  laws,  health  laws  of  every  descrip-^ 
tion,  as  well  as  laws  for  regulating  the  internal  commerce  of  a 
State,  and  those  whicli  respect  turnpike  roads,  ferries,  etc.,  are 
component  parts  of  this  mass. 

No  direct  general  power  over  these  objects  is  granted  to  cpn-i- 
gress;  and,  consequently,  they  remain  subject  to  State  legis}^^ 
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tioD.  If  the  legislative  power  of  the  Union  can  reach  tbem,  it 
must  be  for  national  purposes;  it  must  be  where  the  power  is 
expressly  given  for  a  special  purpose,  or  is  clearly  incidental  to 
some  power  which  is  expressly  given. '^  (Pages  203,  204.)  Again, 
he  said  that  quarantine  and  health  laws  '*are  considered  as  flow- 
ing from  the  acknowledged  power  of  a  State  to  provide  for  the. 
health  of  its  citizens/'  and  that  the  constitutionality  of  such, 
laws  bad  never  been  denied.     (Page  205.) 

Mr.  Justice  Johnson,  in  his  concurring  opinion,  said:  "It  ia. 
no  objection  to  the  existence  of  dlEtinct,  substantive  powers, 
that,  in  their  application,  they  bear  upon  the  same  subject.  The 
same  bale  of  goods,  the  same  cask  of  provisions,  or  the  same 
ship,  that  may  be  the  subject  of  commercial  regulation  may  alsa 
be  the  vehicle  of  disease.  And  the  health  laws  that  require  them, 
to  be  stopped  and  ventilated  are  no  more  intended  as  regula-. 
tions  on  commerce  than  the  laws  which  permit  their  importation 
are  intended  to  inoculate  the  community  with  disease.  Their- 
different  purposes  mark  the  distinction  between  the  powers, 
brought  into  action;  and  while  frankly  exercised,  they  can  pio- 
duce  no  serious  collision/*     (Page  285.) 

That  Chief  Justice  Marshall  and  his  associates  did  not  con- 
sider the  constitutional  grant  of  power  to  congress  to  regulate 
foreign  and  inter-state  commerce  as  of  its  own  force,  and  with-v 
out  national  legislation,  impairing  the  police  power  of  each  State 
within  its  own  borders  to  protect  the  health  and  welfare  of  its. 
Inhabitants  is  clearly  indicated  in  the  passage  above  quoted 
from  the  opinions  in  Gibbons  v.  Ogden,  and  is  conclusively 
proved  by  the  unanimous  judgment  of  the  court  delivered  by 
the  chief  justice  five  3^ears  later,  in  Willson  v.  Blackbird  Creek 
Marsh  Co.,  2  Pet.,  245. 

Id  that  case  the  legislature  of  Delaware  had  authorized  a. 
dam  to  be  erected  across  a  navigable  tide-water  creek  which 
opnned  in  Delaware  bay,  thereby  obstructing  the  navigation  of 
the  creek  by  a  vessel  enrolled  and  licensed  under  the  navigatioii. 
laws  of  the  United  States.  The  decision  in  Gibbons  v.  Ogden 
was  cited  bv  counsel  as  conclusive  against  the  validity  of  the 
statute  of  the  State.  But  its  validity*'was  upheld  by  the  court 
for  the  following  reasons: 

**The  act  of  assembly  by  which  the  plaintiffs  were  authorized 
to  construct  their  dam  shows  plainly  that  this  is  one  of  thos&. 
many  creeks,  passing  through  a  deep  marsh  adjoining  the  Dela- 
ware,-up  whicn  the  tide  flows  for  some  distance.  The  value  of 
the  property  on  its  banks  must  be  enhanced  by  excluding  the. 
water  from  the  marsh,  and  the  henlth  of  the  inhabitants  proba- 
bly improved.  Measures  calculated  to  produce  these  objects, 
provided  they  do  not  come  into  collision  with  the  powers  of  the. 
general  government,  are  undoubtedly  within  those  which  are 
reserved  to  the  States.  But  the  measure  authorized  by  this  act 
stops  a  navigable  creek,  and  must  .be  supposed  to  abridge  the 
rights  of  those  who  have  been  accustomed  to  use  it.  But  this 
abridgment,  unless  it  comes  in  conflict  with  the  Constitution  or- 
a  law  of  the  United  States,  is  an  affair  >between  the  government 
of  Delaware  and  its  citizens,  of  which  this  court  can  take  na 
cognizauce. 

*'Tbe  counsel  far  the  plaintiffs  in  error  insists  that  it  comes  in. 
cofliet  with  the  power  of  the  United  Stages  to 'regulate  commerce 
with  foreign  nations  and  among  the  several  states.' 

"IfCoBgreSB  had  passed  any  act  which  bore  upon  the  case;: 
May  act  in  execution  of  the  power  to  regelate  commerce,  the 
object  of  which  ipras  to  control  State  legislation  over  those  smal^ 
B«¥igablo  creeks  into  which  the  tide  flows,  and  which  abound 
IfarougbQOi  t}>6  lower  country  of  the  Midjde  and  Southern  States^ 
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we  should  feel  not  much  difficulty  iu  saying  that  a  State  law 
<3oming  in  conflict  with  such  act  would  be  void.  But  congress 
has  passed  no  such  act.  The  repugnancy  of  the  law  of  Delaware 
to  the  Constitution  is  placed  entirely  on  its  repugnancy  to  the 
power  to  regulate  commerce  with  foreign  nations  and  among  the 
several  States;  a  power  which  has  not  been  so  exercised  as  to 
atTect  the  question. 

**We  do  not  think  that  the  act  empowering  the  Blackbird 
CJreek  Marsh  Company  to  place  a  dam  across  the  creek  can, 
under  all  the  circumstances  of  the  case,  be  considered  as  repug- 
nant to  the  power  to  regulate  commerce  in  its  dormant  state,  or 
as  being  in  conflict  with  anv  law  passed  on  the  subject.'^  (2 
Pet.,  251,  252). 

In  Brown  v.  Maryland,  12  Wheat.,  419,  the  point  decided  was 
that  act  of  the  legislature  of  Maryland,  requiring  all  importers 
of  foreign  goods  by  the  bale  or  package,  or  of  spirituous  liquors, 
and  **other  persons  selling  the  same  by  wholesale,  bale  or  pack- 
age, hogshead,  barrel  or  tierce,'^  to  first  take  out  a  license  and 
pay  $50  for  it,  and  imposing  a  penalty  for  failure  to  do  so,  was, 
as  applied  to  sales  by  an  importer  of  foreign  liquors  in  the  orig- 
inal packages,  unconstitutional,  both  as  laying  an  impost,  and 
lis  repugnant  to  the  powers  of  Congress  to  regulate  foreign  com- 
merce. 

The  statute  there  in  question  was  evidently  enacted  to  raise 
revenue  from  importers  of  foreign  gnods  of  every  description,  and 
was  not  an  exercise  of  the  police  power  of  the  State.  And  Chief 
Justice  Marshall,  in  answering  an  argument  of  counsel,  expressly 
admitted  that  the  power  to  direct  the  removal  of  gunpowder,  or 
the  removal  or  destruction  of  infectious  or  unsound  articles 
which  endanger  the  public  health,  •'is  a  branch  of  the  police 
power  which  unquestionably  remains,  and  ought  to  remain,  with 
the  States. '^     (Pages  443,  444.) 

Moreover,  the  question  there  presented  and  decided  concerned 
foreign  commerce  only  and  not  commerce  among  the  States. 
iJhief  Justice  Marshall,  at  the  outset  of  his  opinion,  so  defined 
it,  saying:  •*The  cause  depends  entirely  on  the  question  whether 
the  legislature  of  a  State  can  constitutionally  require  the  im- 
porter of  foreign  articles  to  bake  out  a  license  from  the  State,  be- 
fore he  shall  be  permitted  to  sell  a  bale  or  package  so  imported.'* 
(Page  436.) 

It  is  true  that,  after  discussing  and  deciding  that  question, 
he  threw  ont  this  brief  remark:  **It  may  be  proper  to  add  that 
we  suppose  the  principles  laid  down  in  this  case  to  apply 
equally  to  importations  from  a  sister  State.''  (Page  449.)  But 
this  remark  was  obiter  dictum,  wholly  aside  from  the  question 
before  the  court,  and  having  no  bearing  on  its  decision,  and, 
therefore,  extra-judicial,  as  has  since  been  noted  by  Chief  Justice 
Tanev  and  Mr.  Juntice  McLean  in  the  License  Oases  (5  How., 
«)4,  575,  578,  594),  and  by  Mr.  Justice  Miller  in  Woodruff  v.  Parbam, 
«  Wall.,  123,  139.) 

To  a  remark,  made  under  such  circumstances,  are  peculiarly 
applicable  the  warning  w  )rds  of  Chief  Justice  Marshall  himself 
in  an  earlier  case,  where,  having  occasion  to  explain  away  some 
<licta  of  his  own  in  delivering  Judgment  in  Marbury  v.MadisoD, 
1  Cranch,  137,  he  said:  **It  is  a  maxim  not  to  be  disregarded,  that 
general  expressions,  in  every  opinion,  are  to  be  taken  in  connec- 
tion with  the  case  in  which  those  expressions  are  used.  If  they 
go  beyond  the  case,  they  may  be  respected,  but  ought  not  to  con- 
trol the  judgment  in  a  subsequent  suit  when  the  very  point  is 
presensted  for  decision.  The  reason  of  this  maxim  is  obvloaa. 
The  question  actually  before  the  court  is  investigated  with  care, 
and  considered  in  its  full' extent.    Other  principles,   wbieh  may 
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serve  to  illastrate  it,  are  consideied  in  their  relation  to  the  ease 
decided,  but  their  posBible  bearing  on  all  other  oases  is  seldom 
completely  investigated/'  (Cohens  v.  Virginia,  6  Wheat.,  264, 
899.  400.)  Another  striking  instance  in  which  the  maxim  has 
been  applied  and  acted  on  is  to  be  found  in  the  opinion  of  the 
court  at  the  present  term  in  Hans  v.  Louisiana,  134   U.  S.,  I,  20. 

But  rhe  unanimous  judgment  of  this  court  in  1847,  in  Pierce  v» 
New  Hampshire,  reported  together  with  Thurlow  v.  Massachu- 
setts and  Fletcher  v.  Rhode  Island  as  the  License  Cases,  5  How., 
504,  is  directly  in  point,  and  appears  to  us  conclusively  to  govern 
the  case  at  bar.  Those  oases  were  elaborately  argued  by  eminent 
counsel,  and  deliberately  considered  by  the  court,  and  Chief 
Justice  Taney,  as  well  as  each  of  six  associate  justices,  stated 
bis  reasons  for  concurring  in  the  judgment. 

The  cases  from  Massacnusetts  and  Bhode  Island  arose  under 
statutes  of  either  State  prohibiting  sales  of  spirituous  liquors  by 
any  person,  in  less  than  certain  quantities,  without  first  having 
obtained  an  annual  license  from  municipal  oiTicers;  in  the  one 
case,  from  county  commissioners,  who,  by  the  express  terms  of 
the  statute,  were  not  required  to  grant  any  licenses  when,  in 
their  opinion,  the  public  good  did  not  require  them  to  be  granted ; 
and  in  the  other  case,  for  a  town  council,  who  were  forbidden  to 
grant  licenses  whenever  the  voters  of  the  town,  in  town  meeting, 
decided  that  none  should  be  granted.  (Massachusetts  Revised 
Statutes,  1836,  chapter  47,  sections  8,  17,  13-25;  statutes  1837, 
chapter  42,  section  2;  Rhode  Island  Public  Laws  of  1844,  page 
496,  section  4;  Laws  of  1845,  page 72;  5  How.,  606-510,  540.)  Those 
statutes  were  held  to  be  constitutional,  as  applied  to  foreign 
liquors  which  had  passed  out  of  the  hands  of  the  importer; 
while  it  was  assumed  that,  under  the  decision  in  Brown  v.  Mary- 
land, those  statutes  could  be  allowed  no  effect  as  to  such  liquors 
while  they  remained  in  the  hands  of  the  importer  in  the  original 
packages  upon  which  duties  had  been  paid  to  the  United  States. 
(BHow.,  576,  690,  610,  618.) 

The  case  of  Pierce  v.  New  Hampshire  directly  involved  the 
validity,  as  applied  to  liquors  brought  in  from  another  State,  of 
a  statute  of  New  Hampshire,  which  imposed  a  penalty  on  any 
person  selling  any  wine,  rum.  gin,  brandy  or  other  spiiits,  in  any 
quantity,  **  without  license  from  the  selectmen  of  the  town  or 
place  where  such  person  resides.'^  (New  Hampshire  Laws  of 
1H38,  chapter  869;  5  How.,  666.)  The  plaintiffs  in  error,  having 
been  indicted  under  that  statute  for  selling  to  one  Aaron  Sias,  in 
the  town  of  Dover,  in  the  State  of  New  Hampshire,  one  bariel 
of  gin  without  license  from  the  selectmen  of  the  town,  at  the 
trial  admitted  that  they  so  sold  to  him  a  barrel  of  American  gin; 
and  introduced  evidence  that  "the  barrel  of  gin  was  purchased 
bv  the  defendants  in  Boston,  in  the  Commonwealth  of  Massa- 
CDDsetts,  brought  coastwise  to  the  landing  at  Piscataqua  bridge, 
and  from  tbenoe  to  the  defendants*  store  in  Dover,  and  after- 
ward sold  to  Sias  in  the  same  barrel  and  in  the  same  condition 
Id  which  it  was  purchased  In  Massachusetts.'*  The  defendants 
contended  that  the  statute  was  unconstitutional,  because  it  was 
"in  violation  of  certain  public  treaties  of  the  United  States  with 
Holland,  France  and  otqer  countries,  containing  stipulations  for 
the  admission  of  spirits  into  the  United  States,''  and  because  it 
was  repugnant  to  the  clauses  of  the  Constitution  of  t^heUnited 
BUtes  restricting  the  power  of  the  States  to  lay  duties  on  im- 
ports, and  granting  the  power  to  congress  to  regulate  commerce 
with  foreign  nations  and  among  the  several  States.    Chief  Justice 

Parker  iDBtruoted  the  Jury  "that  this   State  could  not   regulate 
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oommeree  between  this  and  other  States;  that  this  State  oonld 
not  prohibit  the  Sntroduction  of  artioles  from  another  State  with 
snob  a  view,  nor  prohibit  a  sale  of  them  with  such  a  purpose; 
bat  that  although  the  State  could  not  make  suoh  laws  with  suob 
views  and  for  suoh  purposes,  she  was  not  entirely  forbidden  to 
legislate  in  relation  to  articles  introduced  from  foreign  countries, 
or  from  other  States;  that  she  might  tax  them  the  same  as  other 
property,  and  mi}2:ht  regulate  the  sale  tu  some  extent;  that  a 
State  might  pass  health  and  police  laws,  which  would,  to  a  cer* 
tain  extent,  affect  foreign  commerce  and  commerce  between  the 
states;  and  that  this  statute  was  a  regulation  of  that  character, 
and  constitutional.''  After  a  verdict  of  guilty,  exceptions  to  this 
instruction  were  overruled  by  the  highest  court  of  tne  State.  (5 
How.,  554-557;  13  N.  H.,  536.) 

In  that  case,  as  in  the  case  at  bar,  the  statute  of  the  State  pro- 
)iibited  sales  of  intoxicating  liquors  by  any  person  without  a 
license  from  municipal  authorities,  and  authorized  licenses  to  be 
granted  only  to  persons  residing  within  the  Statt;  and  the 
liquors  were  soid  within  the  State  by  the  importer,  and  in  the 
same  barrel,  keg  or  case,  unbroken  iind  in  the  snme  condition, 
in  which  he  had  brought  them  from  another  State.  Yet  the 
judgment  of  the  highest  court  of  New  Hampshire  was  unani- 
mously affirmed  by  this  court. 

(^hief  Justice  Taney,  Mr.  Justice  Catron  and  Mr.  Justice  Nelson 
were  of  opinion  that  the  statute  of  New  Hampshire  was  a  regula- 
tion of  interstate  commerce,  but  yet  valid  so  long  as  it  was 
not  in  contiict  with  any  act  of  Congress. 

Chief  Justice  Taney,  after  recognizing  that  **spirits  and  dis- 
tilled liquors  are  universally  admitted  to  be  subjects  of  owner- 
ship anci  property,  and  are.  therefore,  subjects  of  exchange,  bar- 
ter and  traf!1c,  like  any  other  commodity  in  which  a  right  of 
f property  exists,  and  Congress,  under  its  general  power  to  regu- 
ate  commerce  with  foreign  nations,  may  prcRcribe  what-artlcle 
^f  merchandise  shall  be  admitted  and  what  excluded,  and  may, 
therefore,  admit,  or  not,  as  it  shall  deem  best,  the  importation 
of  ardent  spirits;  and  inasmuch  as  the  laws  of  Congress  author- 
ized their  importation,  no  State  has  a  right  to  prohibit  their  in- 
troduction;''and  yet  upholdina:  the  validity  of  the  statutes  of 
Massachusetts  and  Rhode  Island,  as  not  interfering  with  the 
trade  in  ardent  spirits  while  tliey  remained  a  part  of  foreign 
commerce,  and  were  in  the  hands  of  the  importer  for  sale,  in  the 
cask  or  vessel  in  which  the  laws  of  congress  authorized  them  to 
be  imported  (page  577),  proceeded  to  state  the  case  from  New 
Hampshire  as  follows: 

**The  present  case,  however,  dltTers  from  Brown  v.  Maryland 
in  this:  That  the  former  was  one  arising  out  of  commerce  with 
foreign  nations,  whirli  congress  has  regulated  by  law;  whereas, 
the  present  is  a  case  of  commerce  between  two  States,  in  relation 
to  which  congress  has  not  exercised  its  power.  Some  acts  of 
congress  have  indeed  l)een  referred  to  in  relation  to  the  coasting 
trade.  But  tliey  are  evidently  intended  merely  to  prevent  smug- 
gling, and  do  not  regulate  in»ports  or  exports  from  one  State  to 
anotlier.  Tliis  case  differs  also  from  tlie  cases  of  Massachusetts 
and  Rhode  Island,  because  in  these  two  cases  the  laws  of  the 
State  operrited  upon  the  articles  after  they  had  passed  beyond 
the  limits  of  foreign  commerce,  and,  consecjuently,  were  beyond 
the  control  and  power  of  congress.  But  the  law  of  New  Hamp- 
shire acts  directly  upon  an  import  from  one  State  to  another, 
while  in  the  hands  of  the  importer  for  sale,  and  is,  therefore,  » 
regulation  of  commerce,  acting  upon  the  article  while  ft  is  within 
the  admitted  jurisdiction  of  the  general   government,  and    sut)^ 
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led  to  it6  control  atid  regulation/'  (Page  578. )  And  he  oonoiuded 
bis  opinion  thufi:  *'Upon  the  whole,  therefore,  the  law  of  New 
Eampshire  is,  in  roy  judgment,  a  valid  one.  For  although  the 
gin  sold  was  an  import  from  another  State,  and  congress  have 
clearly  the  power  to  regulate  such  importations,  under  the  grant 
ef  power  to  regulate  commerce  among  the  several  States,  yet  as 
congress  has  made  no  regulation  on  thesuhject,  the  traiTlc  in  the 
article  may  be  lawfully  regulated  by  the  State  as  soon  as  it  is 
landed  in  its  territory,  and  a  tax  imposed  upon  it,  or  a  license 
required,  or  the  sale  altocrether  prohibited,  according  to  the 
poiicv  which  the  State  may  suppose  to  be  its  interest  or  duty  to 
pursue."     (Page  686.) 

Mr.  Justice  Catron  expressed  similar  views.  While  he  was  of 
opinion  that  the  ultimate  right  of  deteriuining  what  commodities 
might  be  lawful  subjects  of  interstate  commerce  belonged  to 
congress  in  the  exercise  of  its  power  to  regulate  commerce,  and 
not  to  the  State  in  the  exercise  of  the  police  power,  he  was 
equally  clear  that  the  statute  of  New  Hampshire  was  a  valid  reg- 
uJation,  in  the  absence  of  any  legislation  upon  the  subject  by 
congress.  After  pointing  out  the  difficulties  standing  in  the 
way  of  any  attempt  by  congress  to  make  the  special  and  various 
regulations  required  at  different  placeb  at  the  maritime  or  inland 
borders  of  the  States,  he  said:  "I  admit  that  this  condition  of 
things  does  not  settle  the  question  of  contested  powpr;  but  It 
satisfactorily  shows  that  congress  can  not  do  what  the  States 
have  done,  are  doing,  and  must  continue  to  do,  from  a  controlling 
necessity,  even  should  the»exchisive  power  in  congress  be  main- 
tained by  our  decision.  (Page  606.)  Congress  has  stood  by  for 
nearly  sixty  years  and  seen  the  States  regulate  the  commerce 
of  the  whole  country,  more  or  less,  at  the  ports  of  entry  and  all 
their  borders,  without  objection;  and  for  this  court  now  to  de- 
cide that  the  power  did  not  exist  in  the  States,  and  that  all  they 
bad  done  in  this  respect  was  void  from  the  beginning,  would 
overthrow  and  annul  entire  codes  of  State  legislation  on  the 
particular  subject.  We  would,  by  our  decision,  expunge  more 
State  laws  and  city  corporate  regulations  than  congress  is  likely 
to  make  in  a  century  on  the  same  subject;  and  on  no  better 
assumption  than  that  congress  and  the  State  legislatures  had 
been  altogether  mistaken  as  to  their  respective  powers  for  fifty 
years  and  more.  If  long  usage,  general  acquiescence  and  the 
absence  of  complaint  can  settle  the  interpretation  of  the  clause 
In  question,  then  it  should  be  deemed  as  settled  in  conformity 
to  the  usage  by  the  courts."  (Page  607.)  And  finally,  in  sum- 
ming up  his  conclusions,  he  said:  "That  the  law  of  New  Hamp- 
shire was  a  regulation  of  commerce  among  tne  States  in  regard 
to  the  article  for  selling,  of  which  the  defendants  were  indicted 
and  convicted;  but  that  the  State  law  was  constitutionally 
passed,  because  of  the  power  of  the  State  thus  to  regulate,  there 
being  no  regulation  of  Congress,  special  or  general,  in  which  the 
State  law  was  repugnant.''     (Pages  608,  609.) 

Mr.  Justice  Nelson  expressed  his  concurrence  in  the  opinions 
delivered  by  the  Chief  Justice  and  Mr.  Justice  Catron.  (Page 
618.) 

Justices  McLean,  Daniel,  Woodbury  and  Grier,  on  the  other 
hand,  were  of  opinion  that  the  license  laws  of  New  Hampshire, 
as  well  as  those  of  Massachusetts  and  Bhode  Island,  were  merely 
police  regulations,  and  not  regulations  of  commerce,  although 
they  might  incidentally  affect  commerce 

M*r.  Justice  McLean,  in  the  course  of  his  opinion,  in  Thurlow 
V.  Massachusetts,  said:  **The  license  acts  of  Massachusetts  do 
not  purport  to  be  a  regulation-of  commerce.  They  are  essentially 
police  laws.    Enactments  similar  in  principle  are  common  to  all 
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the  States.  Since  the  adoption  of  its  Constitution  they  have  ex- 
isted in  Massachusetts.''  (Page  688).  (Massachusetts  Statutes, 
1786,  chapter  68;  1792,  chapter  25;  7  Dane  Abr.,  48,  44.)  •'It  ifr 
the  settled  construction  of  every  regulation  of  commeroe  that, 
under  the  sanction  of  its  general  laws,  no  person  can  intioduoe 
into  a  community  malignant  diseases,  or  any  thing  which  con- 
taminates its  morals,  or  endangers  its  safety.  And  this  is  an 
acknowledged    principle   applicable  to  all    general    regulations. 

Individuals,  in  the  enjoyment  of  their  own  rights,  must  be 
careful  not  to  injure  the  rights  of  others.  From  the  explosive 
nature  of  gunpowder,  a  city  may  exclude  it.  Now  this  is  an 
article  of  commerce,  and  is  not  known  to  carry  infectious  dis- 
ease; yet,  to  guard  against  a  contingent  injury,  a  city  may  pro- 
hibit its  introduction.  These  exceptions  are  always  implied  in 
commercial  regulations,  where  the  general  government  is  ad- 
mitted to  have  the  exclusive  power.  They  are  not  regulations 
of  commerce,  but  acts  of  self-preservation.  And  though  they 
affect  commerce  to  sume  extent,  yet  such  effect  is  the  result  of 
the  exercise  of  an  undoubted  power  in  the  State.  (Pages  689,. 
590.)  A  discretion  on  this  subject  must  be  exercised  somewhere,, 
and  it  can  be  exercised  nowhere  hut  under  the  State  authority. 
The  State  may  regulate  the  sale  of  foreign  spirits,  and  such  reg- 
ulation is  valid,  though  it  reduce  the  quantity  of  spirits  con- 
sumed. This  is  admitted.  And  how  can  this  discretion  be  con- 
trolled? The  powers  of  the  general  government  do  not  extend 
to  it.  It  is  in  every  aspect  a  local  regulation,  and  relates  exclu- 
sively to  the  internal  police  of  the  .State.  (Page  591.)  The 
police  power  of  a  State,  and  the  foreign  commercial  power  of 
congress,  must  stand  together.  Neither  of  them  can  be  so  exer- 
cised as  materially  to  attect  the  other.  The  sources  and  objects 
of  these  powers  are  exclusive,  distinct  and  independent,  and 
are  essential  to  both  governments.''     (Page  692.) 

In  his  opinion,  in  Pierce  v.  New  Hampshire,  he  declared  that 
the  same  views  were  equally  applicable  to  that  case;  and  added: 
*'The  taxes  in  the  form  of  a  license,  as  here  presented,  counter- 
acts no  policy  of  the  Federal  government,  is  repugnant  to  no 
power  it  can  exercise,  and  is  imposed  by  the  exe'rclse  of  an  un- 
doubted power  in  the  State.  The  license  system  is  a  police  regu- 
lation, and,  as  modified  in  the  State  of  New  Hampshire,  was 
designed  to  restrain  and  prevent  immoral  indulgence,  and  to  ad- 
vance the  moral  and  physical  welfare  of  society.  If  this  tax 
had  been  laid  on  the  property  as  an  import  into  the  State,  the 
law  would  have  been  repugnant  to  the  Constitution.  It  would 
have  been  a  regulation  of  commerce  among  the  States,  which 
had  been  exclusively  given  to  congress.  But  this  barrel  of 
gin,  like  all  other  property  within  the  State  of  I^ew  Hampshire, 
was  liable  to  taxation  by  the  State.  It  comes  under  tlie  general 
regulation,  and  can  not  be  sold  without  a  license.  The  fight  of 
an  importer  of  ardent  spirits  to  sell  in  the  cask,  without  aUoense, 
does  not  attach  to  the  plaintiffs  in  error,  on  account  of  their 
having  transported  this  property  from  Massachusetts  to  New 
Hampshire. '^     (Pages  595.  696.) 

Mr.  Justice  Daniel  said:  "The  license  laws  of  Massaohusettin. 
Rhode  Island  and  New  Hampshire,  now  under  review,  impose 
no  exaction  on  foreign  commerce.  They  are  laws  simply  deter** 
raining  the  mode  in  which  a  particular  community  may  be  oir^ 
oulated  within  tlie  respective  jurisdictions  of  those  States,  vest- 
ing in  their  domestic  tribunals  a  discretion  in  selecting  tb^ 
agents  for  such  circulation,  without  discriminating  between  Cb» 
sources  whence  commodities  may  have  been  derived.  They  d<»- 
not  restrict  importation    to  any  extent;  they  do  not  interfere- 
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with  it,  either  in  appearance  or  reality;  they  do  not  prohibit 
sales,  either  by  wl)oIesaie  or  retail;  they  assert  only  the  power 
of  regulating  the  latter,  but  this  entirely  within  the  sphere  of 
their  peculiar  authority.  These  laws  are,  therefore,  in  violation 
neither  of  the  Constitution  of  the  United  States  nor  of  any  law 
or  treaty  made  in  pursuance  or  under  authority  of  the  Constitu- 
tion/'    (Page  617.) 

Mr.  Justice  Woodbury  repeated  and  enforced  the  same  views, 
Raying,  among  other  things:  '*It  is  manifest  also,  whether  as  an 
abstract  proposition  or  practical  measure,  that  a  prohibitioh  to 
import  is  one  thing,  while  a  prohibition  to  sell  without  license 
is  another  and  entirely  ditTerent.  The  first  would  operate  on 
foreign  commerce  on  the  voyage.  The  latter  affects  only  the 
internal  business  of  the  State  after  the  foreign  importation  is 
completed  and  on  shore.  (Page  619.)  The  f-ubject  of  biivirig 
and  selling  within  a  State  is  one  as  exclusively  belonging  to  the 
power  of  the  State  over  its  internal  trade,  as*  that  to  regulate 
foreign  commerce  is  with  the  general  government,  under  the 
broadest  construction  of  that  power.  The  idea,  too,  that  a 
prohibition  to  sell  would  be  tantamount  to  a  prohibition  to  im- 
port does  not  seem  to  me  either  logical  or  founded  in  fact.  For, 
even  under  a  prohibition  to  sell,  a  person  could  imj)ort,  as  he 
often  does,  for  his  own  consumption  and  that  of  his  family  and 
plantations;  and  also,  if  a  merchant  extensively  engaged  in 
commerce  often  does  impoit  articles  with  no  view  of  selling 
them  here,  but  of  storing  them  for  a  higher  and  more  suitiible 
market  in  another  State  or  abroad.  (Page  620.)  But  this 
license  is  a  regulation  neither  of  domestic  commerce  betweei.  tlie 
States  nor  of  foreign  commerce.  It  does  not  operate  on  either, 
or  the  imports  of  either,  till  they  have  filtered  the  State,  and 
become  component  parts  of  its  property.  Then  it  has,  by  the  ('(-n- 
stitution,  the  exclusive  power  to  regulate  its  own  internal  C(  m- 
nierce  and  business  in  sucb  articles,  and  bind  all  residents,  citi- 
zens or  not,  by  its  regulations,  if  they  ask  its  protection  and 
privileges;  and  cor.gress,  instead  of  being  opposed  ami  thwarted, 
by  regulations  as  to  this,  can  no  more  interfere  in  it  than  the 
States  can  interfere  in  regulation  of  foreign  commerce.  (Page* 
H25. )  Wliether  such  laws  of  the  States,  as  to  licenses,  are  to 
be  classed  as  police  measures,  or  as  regulations  of  their  internal 
commerce,  or  as  taxation  merely,  imi)osed  on  local  property 
and  local  business,  and  are  to  be  justified  by  each  or  by  all  of 
them  together,  is  of  little  consequence,  if  they  are  laws' which, 
from  their  nature  and  object,  must  belong  t«)  all  sovereign 
States.  Call  them  by  whatever  name,  if  they  are  necessary  to 
the  well-being  and  independence  of  all  comr'nunities,  they'  re- 
main among  the  reserved  rights  of  the  States,  no  express  pr^^nt; 
of  them  to  the  general  government  having  been  either  proper  or 
apparently  embraced  in  the  Constitution.  So  whether  they  con- 
flict or  not,  indirectly  and  slightly  with  some  regulations  of  for- 
eign commerce,  after  thj  subject-matter  of  that  commerce 
touches  the  soil  or  waters  within  the  limits  of  a  State,  is  not,  per- 
haps, very  material,  if  they  do  not  really  relate  to  that  com- 
merce, or  any  other  topic  within  the  jurisdiction  of  the  general 
government.''     (Page  627.) 

Mr.  Justice  Grier  did  not  consider  the  question  of  exclusive- 
ness  of  tiie  power  of  congress  to  regulate  foreign  and  intei state 
commerce  as  involved  in  the  decision,  but  maintained  the  ^alid- 
ity  of  the  statutes  in  question  under  *'the  police  power,  ^^hich 
is  exclusively  in  the  States.''     (Pages  681,  632.) 

The  other  members  of  the  court  at  that  time  were  Mr.  Justice 
Wayne  and  Mr.  Justice  McKinley,  who  do  not  appear,  by  the  re- 
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port,  to  have  taken  part  in  the  decision  of  these  cases,  although 
the  former  appears  at  pa?;e  {'45  to  linve  hcen  present  at  the  argu- 
ment, and  by  the  clerk's  minutes  to  Iiave  been  ui)on  tho  bench 
wlien  the  judgments  were  delivered.  It  is  certain  that  neither 
of  tliem  dissented  from  the  decision  of  tho  court.  The  conse- 
quences of  an  opposite  conclusion  in  <he  case  fr(;m  New  Hamp- 
sliire,  regarding:  liquors  brought  from  one  State  into  another, 
were  forcibly  stated  by  several  of  the  jiidjjes. 

Mr.  Justice  McLean  said:  '*lf  the  mere  conveynnc^^  of  ]iroperty 
from  one  State  to  another  shall  exempt  it  fr()m  taxation,  and 
from  general  State  regulation,  it  will  not  be  dii!icult  to  avoid  the 
police  laws  of  any  Stale,  especially  by  those  who  live  at  or  near 
the  boundary."     (Page  r)9o. ) 

Mr  Justice  Catron  said:  "  To  hold  that  tho  State  licmse  law 
was  void,  as  respects  spirits  coming  in  from  other  States  as 
articles  of  commerce,  would  open  ihc^door  to  an  almost  entire 
evasion,  as  the  spirits  might  be  inlroducrd  in  the  smallest  di- 
visible quantities  that  the  retail  trade  would  r<  (luire;  the  con- 
sequence of  which  would  be  that  th(»  denlers  in  New  Hauipshire 
would  sell  only  spirits  produced  in  other  States,  and  that  the 
production  of  New  Hampy-iiire  would  find  an  unrestrained  market 
in  the  neiRhboring  Srat.s  having  similar  license  laws  to  those 
of  New  Hampshire."     (Page  6(>S. ) 

Mr.  Justice  Woodbury  said  :  "If  the  proposition  was  main- 
tainable, that  without  any  legislation  by  congress  as  tolhetiade 
between  the  States  (except  that  in  coasting,  ns  before  rxplaim^d, 
to  prevent  smujzgling),  anything  imported  from  another  State, 
foreign  or  domestic,  could'  be  sold  of  rigiit  in  the  package  in 
whi3h  it  was  imported,  not  subject  to  any  license  or  internal 
regulation  of  a  State,  then  it  is  obvious  that  the  whole  license 
system  may  be  evaded  and  nullified,  either  from  abroad,  or  from 
.a  neigliboring  State.  And  the  more  especially  can  it  be  done 
from  the  latter,  as  imports  may  be  made  in  bottles  of  any  size, 
down  to  half  a  pint  of  s])irits  of  wines;  and  if  its  sale  can  not  be 
interfered  with  and  regulated,  the  retail  business  can  be  carried 
on  in  any  small  quantity,  and  by  the  most  irresponsible  and  un- 
suitable prsons,  with, perfect  impunity."     (Pages  025,  626.) 

Mr.  Justice  CJrier,  in  an  opinion  marked  by  his  characteristic 
vigor  and  directness  of  thought  and  expression  (after  saying  that 
he  mainly  concurred  with  Mr.  Justice  McLean),  summed  up  the 
whole  matter  as  follows: 

"The  true  question  presented  by  these  cases,  and  one  which 
I  am  not  disposed  to  evade,  is  whether  the  States  have  a  right  to 
prohibit  the  sale  and  consumption  of  an  article  of  commereo 
whicli  they  believe  to  be  pernicious  in  its  effects,  and  the  cause 
of  disease,  pauperism  and  crime.  I  do  not  consider  the  question 
of  the  exclusiveness  of  the  power  of  con£?r»'ss  to  regulate  com- 
merce as  necessarily  connected  with  the  decision  of  this  point." 

•*It  has  been  frequently  decided  by  this  court  *that  the  powerr* 
which  relate  to  merely  municipal  regulations,  or  w^hat  may  more 
properly  be  called  internal  police,  are  not  surrendered  by  the 
States,  or  restrained  by  the  Constitution  of  the  United  States: 
and  that,  consequentl5\  in  relatien  to  these,  the  authority  of  a 
State  is  compl(;te,  unqualified  ami  exclusive.'  Without  attempt- 
ing to  define  what  are  the  peculiar  subjects  or  limits  of  thi'* 
power, it  may  safely  be  affirmed  tliat  every  law  for  the  restraint  and 
Jjunishment  of  crime,  for  the  preservation  of  the  public  peace, 
health  and  morals,  must  come  within  this  category. 

"As  subjects  ol  legislntion  they  are,  from  their  very  nature,  of 
primary  importance;  they    lie  at  the   foundation  of   social  exist  > 
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^nce;  they  are  for  the  protection  of  life  and  liberty,  and  neces- 
sarily compel  all  laws  on  subjects  of  secondary  importance,  which 
relate  only  to  property,  convenience  or  luxury,  to  recede  when 
tliey  come  in  conflict  or  collision,  'salus  populi  suprema  lex.' 

*'If  the  right  to  control  these  subjects  be  'complete,  unqualified 
and  exclusive'  in  the  State  legislature,  no  regulations  of  second- 
ary importance  can  supersede  or  restrain  their  operations,  on 
any  pround  of  prerogative  or  supremacy.  Tl)e  exigencies  of  the 
social  compact  require  that  such  laws  be  executed  before  and 
above  all  others. 

'*It  is  for  this  reason  that  quarantine  laws,  which  protect  the 
publit:  health,  compel  mere  commercial  regulations  to  submit  to 
their  control.  They  restrain  the  liberty  of  the  passengers,  they 
T)perate  on  the  ship,  which  is  the  instrument  of  commerce,  and 
its  officers  and  crew  the  agents  of  navigvition.  They  seize  the 
infected  cargo  and  cast  it  overboard.  The  soldier  and  sailor, 
thougl)  in  the  service  of  the  government,  are  arrested,  imprisoned 
and  punislied  for  their  offenses  against  society.  Paupers  and 
convicts  aro  refused  admission  into  tlie  country.  All  these  thingH 
are  done,  not  from  any  power  which  the  States  assume  to  regu- 
Utc;  commerce  or  to  interfere  wilh  the  regulations  of  congress, 
but  because  police  laws  for  tlie  preservation  of  iiealth,  preven- 
tion of  crime  and  protection  of  the  public  welfare  must  of  neces- 
sity have  full  and  free  operation,  according  to  the  exigency 
which  requires  their  interference. 

"It  is  not  necessary,  for  the  salxo  of  justifying  the  State  legis- 
lation now  under  consideration,  to  array  the  appalling  statistics 
of  misery,  pauperism  and  crime  which  have  their  origin  in  the 
use  or  abuse  of  ardent  spirits.  The  police  power,  which  is  ex- 
clusively in  the  States,  is  alone  competent  to  the  correction  of 
these  great  evils,  and  all  measures  of  lestraint  or  prohibition 
necessary  to  effect  the  purpose  are  within  the  scope  of  that  au- 
thority. *  There  is  no  conflict  of  power,  or  of  legislation,  as  be- 
tween* the  States  and  the  United  States;  each  is  acting  within 
its  sphere;  and  for  the  public  good;  and  if  loss  of  revenue  should 
accrue  to  the  United  States  from  a  diminished  consumption  of 
ardent  spirits,  she  will  be  the  gainer  a  thousand  fold  in  the 
liealtb,  wealth    and  happiness  of    the  people.  "     (Pages  631,  632,) 

This  abstract  of  the  license  cases  shows  (what  is  made  yet 
clearer  by  an  attentive  reading  of  the  opinion  as  a  whole)  that 
the  difference  of  opinion  among  the  judges  was  upon  the  ques- 
tion whether  the  State  statutes,  which  all  agreed  had  some  in- 
fiuenoe  upon  commerce,  and  all  agreed  were  valid  exercises  of 
the  police  power,  could  properly  be  called  regulations  of  com- 
merce. 

While  many  of  the  Judges  said  or  assumed  that  a  State  could 
not  lestritst  the  sale  by  the  importer,  and  in  the  original  packages, 
t)f  intoxicating  liauors  imported  from  a  foreign  country,  which 
congress  bad  authorized  the  importation  of,  and  had  cause  duties 
to  be  levied  upon;  all  of  them  undoul)tingly  held  that  where 
congress  had  not  legislated  a  State  might,  for  tlie  protection  of 
the  health,  the  morals  and  the  safety  of  its  inhabitants,  restrict 
t)r  prohibit,  at  its  discretion  and  according  to  its  own  views  of 
polloy,  the  sale  by  the  importer  of  intoxicating  liquors  brought 
into  it  from  another  State,  and  remaining  in  the  barrels  or  pack- 
ages in  which  they  were  brought  in. 

The  ability  and  thoroughness  with  which  those  cases  were 
argued  at  the  bar  and  on  the  bench,  the  care  and  thought  be- 
stowed upon  their  consideration,  as  manifested  in  the  opinions 
-delivered  by  the  several  judges,  and    the  confidence  with    w^hich 
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each  judge  expressed  his  concurrenoe  with  the  result,  ruftke  the* 
decision  of  the  highest  possible  Huthority.  It  has  been  acceptecf 
and  acted  on  as  suoh  by  the  legislatures,  tiie  courts  and  the 
people  of  tlie  Nation  and  of  the  States  for  forty  years.  It  has 
not  been  touched  by  any  act  of  congress;  it  has  guicN  d  (he  legis* 
lation  of  many  of  the  States;  and  it  has  been  treated  as  beyond 
question  by  this  court  in  a  long  series  of  cases.  (Vea/.le  v.  Moor 
(1852),  14  How.,  ms,  r,7r>;  Hinnot  v.  Davenport  (ISniM,  ?2  Id.,  227» 
243;  Oilman  v.  Philadplphia  (IKOf)),  H  Wall.,  71:5,  7H(>:  l'«  rv«-ar  v. 
Commonwealth  (Wm),  5  Id.,  475,  479:  Woodrulf  v.  (Pari. am  (1868), 
8  Id.,  12:^,  189;  ITnitrd  States  v.  Hewitt  riNUM,  9  Id..  4r.  4o:  Hen- 
derson V.  Mayor  of  New  Yoriv  (lS7r)).  92  V.  t^.,  2o9,  274;  l^eer  Co^ 
V.  Massachusetts  (1H77).  97  Id.,  2o,  Hli;  Pntterson  v.  K^Mituckv^ 
(1H78),  97  Id.,  501,  r>(m;  Mobile  Countv  v.  Kimball  (IhHO).  l(;-2  Id.'^ 
691,701;  Rrown  v.  Houston  (llsr,),  114  Id.,  (522,  (Wl ;  U^fUling  v. 
Mlchiiran  (IHS?),  llfi  M.,  44f?,  401;  Mu;i:lor  v.  K:uisas  (1SX7>,  {2i 
Id.,  623,  fir>7,  07^^.) 

In  the  Passengi^r  Cnses,  7  Plow.,  283,  decided  in  1H49,  two  years 
after  tlie  Licens*»  ('ases,  statuten  of  New  York  and  Mas<iichii-. 
setts,  imposinir  taxes  upon  alien  passengers  arriving  from  nhroat', 
were  adjudged  to  be  repugnant  to  tiie  Constitution  and  laws  <»f 
the  United  States,  and,  th»^refore,  void,  by  the  opinion  of  .Ju^ticcJi 
McLean,  Wayn«,  C'atron.  McKinh^y  and  (^rier,  against  the  dis- 
sent of  (■hief  Justice  Taney  and  Justices  Daniel,  Nelson  ac<t 
Woodbury,  ench  of  tin*  judges  (hliveriug  a  separate  opinion.  T\tf\ 
decision  in  the  Jiicensc;  Cases  was  rtlied  on  by  (*ach  oJ*  the  rlls- 
senting  judges  (paire  470,  4S3,  497,  518,  024,  r).')9) ;  and  no  doubt  of 
the  soundness  of  that  decision  was  suggested  in  the  opinions  of 
the  majority  of  thf  court,  or  in  any  of  tlw  subsetjuent  cases  in 
which  tiie  judgnwut  of  that  mvjority  was  afterward  approved 
and  followed.  (Henderson  v.  M:iyor  of  New  York,  and  Com- 
missioners of  Immigration  v.  North  (ierman  Llyod,  i)2  L^.  P.^ 
2r)9:  ('liy  Lunir  v.  FretMnan.  Id.,  275:  People  v.  Compagnie  (Jen- 
erale  Transatlanti(iue  107  Id.,  ^9;  Head  Money  (*ases.  112  Id.,  680.  > 

When  Mr.  Justice  (trier,  in  the  l^assengnr  ('ases,  7  Hnw.,  462* 
said:  "And  to  what  weight  is  that  argumt-nt  entitled  wliich  as* 
sumes  that  b(>cause  It  is  the  policy  of '  congress  to  leave  Ihisii:* 
tercourse  free,  therefore,  it  has  not  bpen  regulated,  and  each  State 
may  put  as  many  restrictions  upon  it  as  she  i)leases?"  The  con- 
text siiows  that  lie  had  in  his  mind  cases  in  \\iiich  the  polI#»y  to 
leave  commerce  free  had  been  manifested  by  statute  or  treaty:  and 
he  had  already  (page  457)  made  it  maniftst  that  he  did  not  in- 
tend t«)  retract  or  to  qualify  his  opinion  in  the  License  Cases. 

An  intention  on  the  part  of  congrt^ss  that  commerce  shall  be- 
free  from  the  operation  of  laws  passed  by  a  State  in  the  exercise 
of  its  police  power  can  not  be  inferred  from  the  mere  fact  of 
there  being  no  National  legislation  upon  the  subject,  unless  in 
matters  as  to  which  the  power  of  congress  is  exclusive.  Where 
the  power  of  congress  is  exclusive  the  States  have,  of  cours?.  no 
power  to  legishite;  and  it  may  be  said  that  congress,  by  not 
legislatiiitt,  manifests  an  intention  that  there  should  be  no  legis- 
lation on  the  subject.  Hut  in  matters  over  which  the  power  ot 
congress  is  paramount  only,  and  not  exclusive,  the  power  of  1  he 
State  is  not  excluded  until  congress  has  legislated;  and  no  inten* 
tion  that  the  States  sliould  not  exercise,  oi  continue  to  exerclstj, 
their  power  over  the  subject  can  be  inferred  from  the  want  of 
eonv:ressional  legislation.  (Transportation  Co.  v.  Parkersburj?* 
107  U.  S..  691,  702-704.') 

The  true  test  for   determining  when    the  power  of  congress    t<^ 
regulate  commerce  is,  and  when  it  is   not,  exclusive    was  formti^ 
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latcd  and  established  in  Cooley  v.  Board  of  Wardens,  12  How., 
299,  concerring  the  validity  of  a  State  law  for  the  regulation  of 
l)ilots  and  pilotage,  in  which  Mr.  Justice  Curtis,  in  delivering 
Judgment,  said:  *'When  the  nature  of  a  power  like  this  is  spoken 
of,  when  it  is  said  that  the  nature  of  the  power  requires  that  it 
should  be  exercised  exclusively  by  congress,  it  must  be  intended 
to  refer  to  the  subjects  of  that  power,  and  to  say  they  are  of  such 
«  nature  as  to  require  exclusive  legislation  by  congress.  Now 
the  power  to  regulate  commerce  embraces  a  vast  field,  contain- 
ing not  only  many,  but  exceedingly  various  subjects,  quite  unlike 
in  their  nature;  some  imperatively  demanding  a  single  uniform 
tuie,  operating  equally  on  the  commerce  of  the  United  Slates  in 
-every  port;  and  some,  like  the  subject  now  in  question,  are  im- 
peratively demanding  that  diversity  which  alone  can  meet  the 
local  necessities  of  navigation.  Either  absolutely  to  affirm,  or 
^eny,  that  the  nature  of  this  power  requires  exclusive  legislation 
by  congress  is  to  lose  signt  of  the  nature  of  the  subjects  of  this 
power,  and  to  assert,  concerning  all  of  them,  what  is  really  ap- 
plicable but  to  a  part.  Whatever  subjects  of  this  power  are  in 
their  nature  National,  or  admit  only  of  one  uniform  system,  or 
plan  of  regulation,  may  justly  be  said  to  be  of  such  a  nature  as 
to  require  exclusive  legislation  by  congress. '^  He  then  stated 
that  the  aet  of  congress  of  August  7,  1789,  chapter  9,  section  4  (1 
Statute  64)  in  regard  to  pilotage,  manifested  the  understanding  of 
tsongresa,  at  the  outset  of  the  government,  that  the  nature  of  the 
^subject  was  not  such  as  to  require  its  exclusive  legslation,  but 
was  such  that,  until  congress  should  find  it  necessary  to  exercise 
its  power,  it  should  be  left  to  the  legislation  of  the  States,  be- 
tsause  it  was  local  and  not  National,  and  was  likely  to  be  best 
provided  for,  not  only  by  one  system  or  plan  of  regulation,  but 
by  as  many  as  the  legislative  discretion  of  the  several  States 
Ebould  deem  applicable  to  the  local  peculiarities  of  the  ports 
within  their  limits;  and  he  added,  in  words  which  appear  to  us 
-equally  appropriate  to  the  case  now  before  the  court:  **The  prac- 
tice of  the  States  and  of  the  National  government  has  been  in 
-tsouformity  with  this  declaration  from  the  origin  of  the  National 
}2:overnment  to  this  time;  and  the  nature  of  the  subject,  when 
exRxnIned,  is  8ut;h  as  to  leave  no  doubt  of  the  superior  fitness  and 
propriety,  not  to  say  the  absolute  necessity,  of  different  systems 
Df  regulation,  drawn  from  local  knowledge  and  experience,  and 
tsonformed  to  local  wants.  We  are  of  opinion  that  this  State 
law  was  enacted  by  virtue  of  a  power  residing  in  the  State  to  legis- 
late; that  it  is  not  in  conflict  with  any  law  of  congress;  that  it 
does  not  interfere  with  any  system  which  congress  has  estab- 
lished by  making  regulations,  or  by  intentionally  leaving  indi- 
viduals to  their  own  unrestricted  action."     (12  How.,  819-321.) 

lu  Oilman  v.  Philadelphia,  3  Wall.,  713,  730,  this  court,  speaking 
by  Mr.  Justice  Swayne,  applying  the  same  test,  and  relying  on 
unison  V.  Blackbird  Creek  Marsh  Co.,  and  Cooley  v.  Board  of 
hardens,  above  cited,  upheld  the  validity  of  a  statute  of  Penn- 
'fiylvauia  authorizing  the  construction  of  a  bridge  across  the 
Schuylkill  river,  so  as  to  prevent  the  passage  of  vessels  with 
masts;  and  after  stating  the  points  adjudged  in  Brown  v.  Mary- 
land, and  in  the  Passenger  Cases,  said:  *'But  a  State,  in  lije  ex- 
•ercise  of  its  police  power,  may  forbid  spirituous  liquor  import«^d 
from  abroad,  or  from  another  State,  to  be  sold  by  retail,  or  \o  be 
«old  at  all^  without  a  license;  and  it  may  visit  the  violation  of 
the  prohibition  with  such  punishment  as  it  may  deim  proper." 
^License  Cases,  5  How.,  504.) 

By  the  same  test,  and  upon  the  authority  of  Wilson  v.  Black- 
bird Creek  Marsh   Co.,  a  statute  of  Wisconsin,    authorizing   the 
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erection  of  a  dam  aoross  a  navigable  river,  was  held  to  be  con-- 
Btitutional  in  Pound  v.  Turck,  95  U.  S.,  459,  463.  To  the  like 
effect  are  Williainette  Bridge  v.  Hatch,  125  Id.,  1,  8-12,  and  other 
oases  there  cited. 

Upon  like  grounds  it  was  held,  in  Mobile  County  v.  KinibalU 
102  U.  S..  691,  that  a  statute  of  Alabama,  autliorizing  the  im- 
provement of  tiie  harbor  of  Mobile,  did  not  trench  upon  the  oom-^ 
mercial  power  of  conp:ress;  and  the  court,  after  pointing  out  that 
some  expresKions  of  (^liief  Justice  Marshall,  in  Gibbons  v.  Ogden, 
as  to  the  exclusivennss  of  the  power  of  congress  to  regulate  com- 
merce were  restricted  by  the  facts  of  that  case,  and  by  the  sub- 
sequent judgment  in  Willson  v.  Blackbird  Creek  Marsh  Co.,  said: 
•*In  the  liicense  Cases,  which  were  before  the  court  in  1847,  there 
was  great  diversity  of  views  in  the  opinions  of  the  different 
judges  upon  the  operation  of  the  grant  of  the  commercial  power 
of  coiigrc-ss  in  the  absence  of  congressional  legislation.  Extreme 
doctrines  on  both  sides  of  tl)e  question  were  asserted  by  Eome  of 
the  judges;  hut  tlie  decision  reached,  so  far  as  it  can  be  viewed 
as  dctfTinining  auy  question  of  construction,  was  confirmatory  of 
the  doctrine  that  legislation  of  congress  is  essential  to  prohibit 
the  action  of  the  States  upon  the  subjects  there  considered.'* 
(102  U.  S.,  T(H),  701.) 

In  Woodruff  v.  Parham,  H  Wall.,  123,  a  State  statute,  imposing 
a  uniform  tax  on  all  sales  by  auction  within  it,  was  held  consti- 
tutional, as  applied  to  sales  of  gnods,the  product  of  other  States, 
and  sold  in  the  original  and  unbroken  packages.  In  Hinson  v. 
Lott,  8  Wall.,  148,  decid(»d  at  the  same  time,  it  was  adjudged 
that  a  State  statute  wliich  prohibited  any  dealers  introducing 
any  intoxicating  liquors  into  the  State,  from  offering  them  for 
sale,  without  first  paying  a  tax  of  fifty  cents  a  gallon,  and  im- 
posed a  lik»*  tax  on  liquors  manufactured  within  the  State,  was 
valid,  as  applied  to  liquors  brouglit  from  another  State,  and  held 
and  offered  for  sale  in  the  same  barrels  or  packages  in  which 
they  were  brouiriit  in;  because, in  the  words  of  Mr.  Justice  Miller, 
who  delivered  the  opinion  of  the  court  in  both  cases,  it  was  not 
**an  attempt  to  regulate  conimerce,  but  an  appropriate  and  legit- 
imate exercise  of  the  taxing  power  of  the  State."  (8  Wall.,  IHS.) 
These  two  case's  w(  re  citeci  bv  tlie  court  in  Low  v.  Austin,  IS 
Wall.,  29,  84,  and  in  Cook  v.  Pennsylvania,  97  T.  S..  5e:6.  573.  in 
which,  in  accord  v/ith  tlie  opinions  in  tiie  liicense  Cases,  State 
taxation  upon  original  cases  of  wines  imported  from  a  foreijfo 
country,  and  upon  which  duties  had  been  paid  under  acts  of  con- 
gr«^ss,  was  lu'ld  to  l)e  invalid. 

In  Wei  ton  v.  Missouri.  91  T.  S.,  275,  the  point  decided  was 
that  a  State  statute,  r^quirinu:  tlx*  payment  of  a  licei»se  tax  from 
persons  sf»lling,  by  goinir  frc^n  plact'  to  place  within  the  State  for 
the  purpose*,  ijjood's  not  tin*  growtii  or  manufacture  of  the  State, 
and  not  from  persons  so  sfllini:  goods  which  were  the  growth  or 
manufacture  of  the  St:ite,  was  unconstitutional  and  void,  by 
reason  (?f  the  discrinrniat  ion ;  and  in  Machine  Co.  v.  Gage,  lOO 
r.  S.,  iui\,  a  State  stMtsiTe  iinpo<iii;j:  h  like  tax  without  diserinn- 
inatini:  as  to  the  place  of  growth  or  producr*  of  material  or  inan- 
nfactuie  was  adjudged  to  Uv  constitutional  and  valid,  as  applied 
to  machines  inadi'  in  and  hrouirht  from  another  State. 

In  lirown  v.  Houston  111.  I'.  S..  622,  it  was  decided  that  coal 
mined  in  Pennsylvania  ninl  brought  in  boats  by  river  from  Pitts-^ 
burg  t'»  New  Orleans, to  he  ther(»  sold  by  the  boatload  on  account 
of  the  IN'nnsylvania  owner,  anci  remaining  afloat  In  its  original 
condition  and  original  packages,  was  subject,  in  common  with  all 
other  property  in  the  city,  to  taxation  under  the  general  tax  law& 
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of  Louisiana;  and  the  court  referred  to  Woodruff  v.  Parham, 
above  cited,  as  upholding  the  validity  of  a  **tax  laid  on  auction 
sales  of  all  property  indificriiniuately,"  and  *' which  had  no  rela- 
tion to  the  movement  of  goods  from  one  State  to  another."  (114 
U.  S.,  684.) 

In  Wallino:  v.  Michigan,  116  U.  S.,  446,  the  statute  of  Michigan, 
which  was  held  to  be  an  unconstitutional  restraint  of  intrrstato 
commerce,  imposed  a  different  tax  upon  persons  engaged  within 
the  State  in  the  business  of  selling  or  soliciting  the  sale  of  intox- 
icating liquors  to  be  sent  into  the  State  from  that  imposed  unon 
persons  ftelling  or  soliciting  the  sale  of  such  liquors  manufactured 
within  the  State;  and  the  court  declared  that  the  stritute  would 
be  perfectly  justified  as  "an  exercise  by  the  legislature  of  Michi- 
gan of  tiie  nolice  pinver  of  the  State  for  the  discouragemr  nt  of 
the  use  of  intoxicating  liquors,  and  the  preservation  of  the  health 
and  morals  of  the  p^uple,"  if  it  did  not  discriminate  against 
the  citizens  and  jjroducts  of  other  States  in  a  matter  of  commerce 
between  tlie  States,  and  thus  usurp  one  of  the  prerogatives  of  the 
>'ational  legislature."     (116  V.  S.,  460.) 

In  Wab[ish,  St.  Louis  &  Pacifls  Railway  v.  Illinois,  11«  U.  S., 
557,  the  only  point  decided  was  thai  a  State  had  no  power  to  reg- 
ulate the  rates  of  freljiht  of  any  part  of  continuous  transportation 
upon  railroads  partly  within  the  State  and  partly  in  other  States. 
In  Robbins  v.  Shell)y  Taxing  district,  120  T^.  S.,  489,  a  State  law 
requiring  the  payment  of  a  license  tax  by  drummers  and  persons 
not  having  a  regularly  licensed  house  of  business  within  the 
taxing  district,  offering  for  sale  or  selling  any  goods  by  sample, 
was  decided  to  be  unconstitutional  as  api)lied  to  persons  offering 
to  sell  goods  on  behalf  of  merchants  residing  in  other  States,  be- 
cause, as  the  majority  of  the  court  held,  its  effect  was*'totax  the 
sale  of  such  goods,  or  the  offer  to  sell  them,  before  they  are 
brought  into  the  State."  (120  i:.  S.,  497.)  Neither  of  those  cases 
appears  to  us  to  tend  to  limit  the  police  power  of  the  State  to 
protect  the  public  health,  the  public  morals  and  the  public  peace 
within  its  own  borders. 

As  was  said  by  this  court  in  Sherlock  v.  Ailing,  93  IT.  S.,  99, 
108:  **In  conferring  upon  congress  tlie  regulation  of  commerce  it 
was  never  intended  to  cut  tlii^  States  off  from  legislating  on  all 
subjects  relating  to  the  healtli,  lif<'  and  saft^ty  of  tiieir  citiz(>ns, 
though  the  legislation  might  indirectly  alTect  the  commerce  of 
the  countrj'.  Ijegislation,  in  a  grt-nt  vari(ity  of  ways,  may  affect 
commerce  and  persons  eng.'i.i;e(l  in  it,  without  constituting  a  reg- 
ulation of  it,  within  the  meaning  of  the  Constitution."  It  wns 
accordingly  held  in  that  casr  tl)at  an  acti^Hi  against  a  I'arrier  en- 
gai^«'(l  in  interstate  commerci'  might  !)(>  maintained  under  a  State 
statute  giving  a  civil  remedy,  unknown  to  the  common  law,  for 
nfglig(ne(»  causing  death;  and  in  subsiMiuent  c:is('S,  that  what  a 
State  miuht  punish  or  afJord  redress  for,  it  might  se«'k  by  i)ropi'r 
precautions  to  prevent;  and,  cotiS(  (jucntly,  that  a  Stn'e  statute 
rt'Cjiiiiing,  cinder  a  penalty,  engine*  is  of  ail  railroad  trains  within 
the  S?are  to  be  examined*  ami  licensed  by  a  State  board,  eitlier 
as  to  their  (lualifications  gen^  rally,  or  as  to  tlieir  cajiacity  ti)  dis- 
tingui^li  between  colt/r  sigiials,  was  not  in  its  nature  a  regulation 
of  commerce,  but  was  a  con.-iitutional  *  xereise  of  tlie  power  re- 
serv.'tl  to  the  State,  a^  int(>nded  to  s(  cure  the  safety  of  persons 
and  property  within  their  territorial  limits,  and  so  far  as  it 
affected  interstate  commerce  not  in  eon  diet  wiMi  any  expn^ss 
enaetment  of  congress  upon  the  subj^'ct,  nor  contrary  to  any  in- 
tention of  congress  to  be  presumed  from  its  t^ileiKu'.  (Smitli  v, 
Alabama,  124  V.  S.,  465;  ^Nashville,  Cliattanooga  ct  St.  Jjouis 
Bailway  v.   Alabama,  128  Id.,  96.) 
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In  Railroad  Co.  v.  Husen,  95  U.  S.,  465,  it  was  expressly  con- 
ceded, in  the  opinion  of  the  court  delivered  by  Mr.  Justice 
Strong,  that  a  State,  in  the  exercise  of  its  police  power,  could 
^'legislate  to  prevent  the  spread  of  crime,  or  pauperism,  or  dis- 
turbance of  the  peace,"  as  well  as  **justify  the  exclusion  of  projn 
erty,  dangerous  to  the  property  of  citizens  of  the  State;  for  ex- 
ample, animals  having  contagious  or  infectious  diseases."  (95 
U.  S.,  471.)  And  the  decision,  by  which  the  statute  of  Missouri, 
forbidding  the  introduction  of  any  Texas,  Mexican  or  Indian 
cattle  into  the  State,  was  held  to  be  an  unconstitutional  inter- 
ference with  interstate  commerce,  rested,  as  clearly  appears  in 
the  opinion  in  that  case,  and  has  since  been  distinctly  recr»g- 
Tiized  by  the  court,  upon  the  ground  that  the  statute  made  no 
distinction  in  the  transportatioii,  forbidden,  between  cattle  which 
might  be  diseased  and  those  which  were  not.  (Kimmish  v.  Ball, 
129  IT.  S,,  217,  221.) 

The  authority  of  the  States,  in  the  exercise  of  their  police  power, 
and  for  the  protection  of  life  and  health,  to  pass  laws  affecting 
things  which  are  lawful  subjects  or  instruments  of  comnierce, 
and  even  while  they  are  actually  employed  in  commerce,  has 
been  expressly  recognized  by  congress  in  the  acts  regulating  the 
transportation  of  nitro-glycerine.  as  well  as  in  the  acts  for  the 
observation  and  execution  of  the  quarantine  and  health  laws  of 
the  States.     (R.  S.,  sections  4278-4280,  4792-4796.) 

In  Morgan's  Steamship  Co.  v.  Louisiana  Board  of  Health,  118  T'. 
S.,  455,  465,  the  system  of  quarantine  laws  established  by  the 
State  of  Louisiana  was  held,  in  acconlance  with  earlier  opinions, 
to  be  a  constitutional  exercise  of  the  police  power;  and  it  was 
said  by  the  court:  "Quarantine  laws  belong  to  that  class  of  State 
legislation  which,  whether  passed  with  intent  to  regulate  com- 
merce or  not,  must  be  admitted  to  have  that  effect,  and  which 
are  valid  until  displaced  or  contravetied  by  some  legislation  of 
congress.  The  matter  is  one  in  which  the  rules  that  should  gov- 
ern it  may  in  many  respects  be  different  in  different  localities, 
and  for  that  reason' be  better  understood  and  more  wisely  estab- 
lished by  the  local  authorities.  The  practice  which  should  con- 
trol a  quarantine  station  on  the  Mississippi  river,  a  hundred 
miles  from  the  sea,  may  !)e  widely  and  wisely  different  from  that 
which  is  best  for  the  harbor  of  New  York."  It  was  added  that 
in  this  respect  the  case  fell  within  the  principle  of  Wilson  v. 
Blackl)ird  Creek  Marsh  Co.;  Cooley  v.  Board  of  Wardens;  Gil- 
man  v.  Philadelphia,  Pound  v.  Turck,  and  other  cases. 

In  Mugler  v.  Kansas,  11^8  U.  S.,  628,  the  court  said:  *'In  the 
License  Cases,  5  How.,  504,  the  question  was  wliether  certain 
statutes  of  Massachusetts,  Rhode  Island  and  New  Hampshire, 
relating  to  the  sale  of  spirituous  liquors,  were  repugnant  to  the* 
Constitution  of  the  I'nited  States.  In  determining  that  question 
it  became  necessary  to  inquire  whether  there  was  any  conflict 
between  the  exercise  by  congress  of  its  power  to  regulate  com- 
merce with  foreign  countries,  or  among  the  several  States,  and 
the  exercise  by  a  State  of  what  are  called  police  powers. 
Although  the  members  of  the  court  did  not  fully  agree  as  to  the 
grounds  upon  which  the  decision  should  be  placed,  thoy  were 
unanimous  in  holding  that  the  statutes  then  under  examination 
were  not  inconsistent  with  the  Constitution  of  the  United  States, 
or  with  any  act  of  congress.*'     (123  U.  S.,  657,  658.) 

In  Bowman  v.  Chicago  &  Northwestern  Railway,  125  I'.  S.^ 
465,  the  point,  and  the  only  point,  decided  was  that  a  statute  of 
Iowa,  which  forbade  common  carriers  to  bring  intoxlcatins 
liquors  into  the  State  from  any  other  Sate,  without   first  obtain- 
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Ing  a  certifloate  from  a  county  officer  of  Iowa  ttiat  the  consignee 
was  authorized  by  the  laws  of  Iowa  to  sell  such  liquors,  was  an 
unconstitutional  regulation  of  interstate  commerce.  While  Mr. 
Justice  Field  in  his  separate  opinion  (page  507)  intimated,  and 
three  dissenting  justices  (pages  514,  515)  feared  that  the  decision 
was  in  effect  inconsistent  with  the  decision  in  the  License  Cases, 
Mr.  Justice  Matthews,  who  delivered  the  judgment  of  the  majority 
of  the  court,  not  only  cautiously  avoided  committing  the  court  to 
any  such  conclusion,  but  took  great  pains  to  mark  the  essential 
difference  between  the  two  decisions. 

On  the  one  hand,  after  making  a  careful  analysis  of  the  opin- 
ions in  the  License  Cases,  he  said:  **From  this  analysis  it  is  ap- 
parent that  the  question  presented  in  this  case  was  not  decided  in 
the  License  Cases.  The  point  in  judgment  in  them  was  strictly 
confined  to  the  right  of  the  States  to  prohibit  the  sale  of  intoxi- 
cating liquor  after  it  had  been  brought  within  their  territorial 
limits.  The  right  to  bring  it  within  the  States  was  not  ques- 
tioned.''  On  the  other  hand,  in  stating  the  reasons  for  holding 
the  statute  of  Iowa,  prohibiting  the  transportation  of  liquors  from 
-another  State,  not  to  be  a  legitimate  exertion  of  the  police  power 
of  the  State  of  Iowa,  he  said:  **It  is  not  an  exercise  of  jurisdic- 
tion of  the  State  over  persons  and  property  within  its  limits.  On 
the  contrary,  it  is  an  attempt  to  exert  that  jurisdiction  over  per- 
sons nnd  propert3'  within  the  limits  of  other  States.  It  seeks  to 
prohibit  and  stop  their  passage  and  importation  into  its  own 
limits,  and  is  designed  as  a  regulation  for  the  conduct  of  com- 
merce before  the  merchandise  is  brought  to  its  border.  But 
the  right  to  prohibit  sales,  so  far  as  conceded  to  the  States,  arises 
only  after  the  act  of  transportation  has  terminated,  because  the 
sales  which  the  State  may  forbid  are  of  things  within  its  juris- 
-diction.  Its  power  over  them  does  not  begin  to  operate  until 
tbev  are  brought  within  the  territorial  limits  which  circumscrilje 
it.'^*     (12  U.  S.,  479,  4»8,  499.) 

In  the  opinion  of  the  majority  of  the  court  in  that  case  it  was 
noted  that  the  omission  of  congress  to  legislate  might  not  so 
readily  Justify  an  inference  of  its  intention  to  exclude  State 
legislation  in  matters  affecting  interstate  commerce  as  in  those 
affecting  foreign  commerce,  Mr.  Justice  Matthews  saying:  **The 
organization  of  our  State  and  Federal  system  of  government  is 
such  that  the  people  of  the  several  States  can  have  no  relations 
with  foreign  powers  in  respect  to  commerce  or  any  other  subject, 
-except  through  the  government  of  the  United  States  and  its  laws 
and  treaties.  The  same  necessity  perhaps  does  not  exist  equally 
in  reference  to  commerce  among  the  States.  The  power  conferred 
upon  congress  tu  regulate  commerce  among  the  States  is,  indeed, 
contained  in  the  same  clause  of  the  Constitution  which  confers 
upon  it  power  to  regulate  commerce  with  foreign  nations.  The 
grant  is  conceived  in  the  same  terms,  and  the  two  powers  are 
undoubtedly  of  the  same  class  and  character  and  equally  exten- 
sive. The  'actual  exercise  of  its  power  over  either  subject  is 
equally  and  necessarily  exclusive  of  that  of  the  States,  and  par- 
amount over  all  the  powers  of  the  States;  so  that  State  legisla- 
tion, however  legitimate  in  its  origin  or  subject,  when  it  conflicts 
with  the  positive  legislation  of  congress,  or  its  intention  reason- 
ably implied  from  its  silence,  in  respect  to  the  subject  of  com- 
merce of  both  kinds,  must  fail.  And  yet  in  respect  to  commerce 
among  the  States  it  may  be,  for  the  reason  already  assigned,  that 
the  snme  inference  is  not  always  to  be  drawn  from  the  absence  of 
^onf^ressional  legislation  as  might  be  in  the  case  uf  commerce 
with  foreign  nations.  The  question,  therefore,  may  be  still  con- 
sidered in   each  case  as  it  arises,  whether  the  fact  that  congress 
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has  failed  in  the  particular  instance  to  provide  by  law  a  regulation 
of  commerce  among  the  States  is  conclusive  of  its  intention  that 
the  subject  shall  be  free  from  all  positive  regulation,  or  that 
until  it  positively  interferes  such  commerce  may  be  left  to  be 
freely  d*>alt  with  by  the  respective  States/'     (125  U.  S.,  4H2,  4KS.) 

In  Kidd  v.  Pearson,  128  U.  S.,  1,  a  statute  of  Iowa,  prohibitiaj? 
the  manufacture  or  sale  of  intoxicating  liquors,  except  for  me- 
chanical, medicinal,  culinary  and  sacramental  purposes  only,  and 
authorizing  any  building  used  for  their  unlawful  manufacture  to 
be  abated  as  a  nuisance,  was  unanimously  held  to  be  constitu- 
tional, as  applied  to  a  case  in  which  the  liquors  were  manu- 
factured for  exportation  and  were  sold  oustidethe  State;  and  the 
court,  in  showing  how^impracticable  it  would  be  for  congress  to 
repulate  the  manufacture  of  goods  in  one  State  to  be  sold  in 
another,  said:  **Tbe  demands  of  such  a  supervision  would  re- 
quire, not  uniform  legislation  generally  applicable  througliout 
the  United  States,  but  a  swarm  of  statutes  only  locally  applica- 
ble and  utterly  Inconsistent.  A  situation  more  paralyzing  to 
the  State  governnif^nts,  and  more  provocative  of  conflictsbetween 
the  general  government  and  the  Statf^s,  and  less  likely  to  have 
been  what  the  frainers  of  the  Constitution  intended,  it  would  be 
difficult  to  imagine/'     (128  V,  S.,  21,  22.) 

The  language  thus  applied  to  congressional  supervision  of  the 
manufacture  within  one  State  of  intoxicating  liquors  intended  to 
be  sold  in  other  States  appears  to  us  to  apply  with  hardly  less 
force  to  the  regulation  by  congress  of  the  sale  within  one  *State 
of  intoxicating  licjuors  brought  from  another  State.  How  far 
the  protection  of  the  public  order,  health  and  morals  demands 
the  restriction  or  prohibition  of  the  sale  of  intoxicating  liquors 
is  a  question  peculiarly  appertaining  to  the  legislatures  of  the 
sev^^ral  Statt^^.  and  to  be  determined  by  therii  upon  their  own 
views  of  public  policy,  taking  into  consideration  the  needs,  the 
education,  the  habits  and  the  usages  of  people  of  various  races 
and  origin,  and  living  in  regions  far  apart  and  widely  ditTering 
in  climate  and  In  physical  characteristics.  The  local  option  laws 
prevailing  in  many  of  the  States  indicate  the  judgment  of  as 
many  h^gislaturt's  that  the  sale  of  intoxicating  liquors  docH  not 
admit  of  regulation  by  a  uniform  rule  over  po  large  an  area  as  a 
single  State,  much  less  over  the  area  of  a  continent.  It  is  mani- 
fest that  the  regulation  of  the  sale,  as  of  the  manufactnio.  of 
such  liqnor«  maiiiifnctnred  in  one  State  to  be  sold  in  another,  is. 
a  subject  which,  far  from  requiring,  iiardly  admits  of  a  unltnrin 
system  or  phi!)  thionirhnnt  the  Ignited  States.  It  is.  in  its  v^tv 
natur  \  nc»t  naticuial,  but  local;  and  must,  in  order  to  be  either 
reasonable  or  effective,  ccuiform  to  the  local  policy  and  legi^]atiol1 
concerning  the  sale  or  the  manufacture*  of  Intoxicating  liciunrs 
generally.  Cotiirre^s  can  not  reirnlate  this  subject  und<  r  tli<* 
police  power,  l»ec:ni^e  that  ]U)\vir  has  not  been  conceded  (n  con- 
gr«  s>^.  but  remains  in  the  several  Sates,  nor  under  the  comn.eirlal 
power,  without  either  nrrscrlhing  a  general  rule  unsuited  to  the 
nature  and  r«'(iniren]*«nts  of  the  siil>ject,  or  else  departing  from 
that  tiniforinity  of  reutilation  which,  as  declared  by  this  court  in 
Kidd  v.  Pearson,  ahovc  cited,  it  wa>  the  object  of  the  connnercial 
clause*    of  the  Constitntion  to  -secure. 

The  ahove  revii^w  of  the  iudirments  of  this  court  since  the  de- 
cision in  the  License  Cases  appears  to  us  to  demonstrate  that 
that  d(»cision,  while  often  referred  to,  has  never  been  overruled 
or  its  authority  impuirn'd. 

It.  only  remains  to  sum  up  the  reasons   which  have   satisfiid  ua 
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that  the  judgment  of  the  Supreme  Court  of  Iowa  in  the  case  at 
bar  should  be  affirmed. 

The  pr<»teotion  of  the  safety,  the  health,  the  morals,  the  good 
order  and  the  general  welfare  of  the  people  is  the  chief  end  of 
government.  Salus  populi  supreina  lex.  The  police  power  is 
inherent  in  the  States,  reserved  to  them  by  the  (Constitution, 
and  necessary  to  their  existence  as  organized  governments.  The 
Constitution  of  the  United  States  and  the  laws  made  in  pursuance 
thereof  being  the  supreme  law  of  the  land,  all  statutes  of  a  State 
must,  of  course,  give  way,  so  far  as  they  are  repugnant  to  the 
National  Constitution  and  laws.  But  an  intention  is  not  lightly 
to  be  imputed  to  the  framers  of  the  Constitution,  or  to  the  con- 
gress of  the  United  States,  to  subordinate  the  protection  of  the 
safet3%  health  and  morals  of  the  people  to  the  promotion  of  trade 
and  commerce. 

The  police  power  extends  to  tlie  control  and  regulation  of  things 
which,  when  used  in  a  lawful  and  proper  manner,  are  subjects 
of  property  and  of  commerce,  and  yet  may  be  used  so  as  to  be  in- 
jurious or"  dangerous  to  the  public  .-safety,  the  public  health  or 
the  public  morals.  Common  experience  has  shown  that  the  gen- 
eral and  unrestricted  use  of  intoxicating  liquors  tends  toprcjdnce 
idleness,  disorder,  disease,  pauperism  and  crime. 

The  power  of  regulating  or  prohibiting  the  manufacture  and 
sale  of  intoxicating  liquors  appropriately  belongs,  as  a  brc acli  of 
the  police  power,  to  the  legislatures  of  the  several  States,  aiul 
can  bo  judicially  and  effectively  exercised  by  them  alone,  ju-cord- 
ing  to  their  views  of  public  policy  and  local  needs;  and  can  not 
practically,  if  it  can  constitutionally,  be  wielded  by  congress  as 
part  of  a  national  and  uniform  system. 

The  statutes  in  question  were  enacted  by  the  State  of  Iowa  in 
the  exercise  of  its  undoubted  power  to  protect  its  inhabitants 
against  the  evils,  physical,  moral  and  social,  attending  tiw  free 
use  of  intoxicating  liquors.  They  are  not  a'med  at  int(  rstate 
commerce;  they  have  no  relation  to  the  movement  of  goods  from 
one  State  to  another,  but  operate  only  on  intoxicating  liquors 
within  the  territorial  limits  of  the  State;  they  include  all  such 
liquors  without  discrimination,  and  do  not  even  mention  where 
they  are  made  or  whence  they  come.  They  affect  commerce 
much  more  remotely  and  indirectly  than  laws  of  a  Stale  Mho 
validity  of  which  is  unquestioned) '  authorizing  the  erection  of 
bridges  and  dams  across  navigable  waters  within  it:',  limits, 
which  wholly  obstruct  the  course  of  commerce  and  navitj;nti')ii ; 
or  than  quarantine  laws,  whicli  operate  direetly  lipon  all  shii)s 
and  merchandise  coming  into  the  i)orts  of  the  State. 

If  the  statutes  of  a  State,  restricting  or  prolii)Mtii)g  the  hi\]v  of 
intoxicating  liquors  within  its  territory,  are  to  ba  held  iin-iura- 
tive  and  void  as  applied  to  liquors  sent  or  brought  from  ai  other 
State  and  sold  by  the  importer  in  what  are  called  oriuinal  pa('l<- 
ages,  the  consequence  must  be  that  an  inhabitant  of  any  State 
may,  under  the  pretext  of  interr^tate  commerce,  and  without 
license  or  supervision  of  any  public  authority,  carry  or  send  into, 
and  sell  in,  any  or  all  of  the  other  States  of  tlie  T.'nion  int(>xicat- 
ing  liquors  of  whatever  ilescription,  in  cases  or  keirs,  (^r  even  in 
single  bottles  or  flasks,  despite  any  legislation  of  those  States  on 
the  subject,  and  although  his  own  State  shonbl  he  the  only  one 
which  had  not  enacted  similar  laws.  It  would  recpiire  ])ositive 
and  explicit  legislation  on  the  part  of  congress  to  convince  us 
that  it  contemplated  or  intended  such  a  result. 

The  decision  in  the  License  Cases,  5  How.,  504,  by  which  the 
court,  maintaining    these  views,  unanimously    adjudged    that    a 
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general  statute  of  a  State,  prohibiting  the  sale  of  intoxicating 
liquors  without  license  from  municipal  authorities,  including 
liquors  brought  from  another  State  and  sold  by  the  importer  in 
the  original  barrel  or  package,  should  be  upheld  and  followed; 
because  it  was  made  upon  full  argument  and  great  consideration; 
because  it  established  a  wise  and  just  rule  regarding  the  most 
delicate  point  in  our  complex  system  of  government,  a  point 
always  difficult  of  deflnicion  and  adjustment,  the  contact  between 
the  paramount  commercial  power  granted  to  congress  and  the  in- 
herent police  power  reserved  to  the  States;  because  it  is  in  ac- 
cordance with  the  usage  and  practice  which  have  prevailed 
during  the  century  since  the  adoption  of  the  Constitutinn ;  be- 
cause it  has  been  accepted  and  acted  on  for  fo 'ty  years  by  con- 
gres.-i,  by  the  State  legislatures,  by  the  courts  and  by  the  people; 
•and  because  to  hold  otherwise  would  add  nothing  to  the  dignity 
and  supremacy  of  the  powers  of  congress,  whiie  it  would  cripple, 
not  to  say  destroy,  the  whole  control  of  every  State  over  the  sale 
of  intoxicating  liquors  within  its  borders. 

The  silence  and  inaction  of  congress  upon  the  subject,  during 
the  long  period  since  the  decision  in  the  License  Oases,  appear 
to  us  to  require  the  inference  that  congress  intended  that  the  law 
should  remain  as  thereby  duclar**d  by  this  court;  rather  than  to 
warrant  the  presumption  that  congress  intended  that  commerce 
among  the  States  should  bo  free  from  the  indirect  effect  of  such 
an  exercise  of  the  police  power  for  the  public  safety,  as  had  been 
adjudged  by  that  decision  to  be  within  the  constitutional  au- 
thority of  the  States. 

For  these  reasons  we  are  compelled  to  dissent  from  the  opinion 
^nd  judgment  of  the  majoiity  of  the  court. 
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KELLER  V.  COOPER. 

^lled  June  14.  1890.    Appeal  from  Jefferson  Court  of  CommoD  Pleas.   Opin- 
ion of  the  court  by  Jud^e  Ward,  affirming. 

1.  Infants— HatiflcatioD  of  contract— One  is  bound  by  contract  made  dar- 
ing infancy  if  it  was  fairly  made,  was  judicious  in  its  purpose  and  was  rati- 
fied and  sanctioned  by  him  for  months  after  his  disability  was  removed  by 
the  retention  and  use,  and,  finally,  the  sale  of  the  property  which  was  the 
subject-matter  of  the  contract. 

In  this  case  the  appellant  is  held  to  he  bound,  upon  the  principle  stated, 
on  notes  executed  by  him  while  an  inf»nt  for  an  interest  in  a  partnership. 
3.  Same— Even  if  a  ratification  in  writing  was  necessary  to  satisfy  the  re- 
-quirements  of  the  statute  of  frauds,  a  deed  of  assignment  of  the  firm  prop- 
^erty,  executed  by  the  infant  with  the  other  partners  several  montba  after  he 
became  of  age,  was  suflScient  for  that  purpose. 

George  H.  Alexander  and  W.  O.  Harris  for  appellant;  F.  F.  Fox  for  ap« 
pellee. 
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REYNOLDS,  &c.  v.  ROLAND. 

Filed  June  14,  1800.    Appeal  from  Laurel  Court  of  Comnion  Pleas.    Oplu^ 
loD  of  the  court  by  Judge  Ward,  afQrmiuK. 

1.  New  trial— A  prooeedlng  by  petition  is  not  the  mode  prescribed  by  law 
to  correct  errurs  appparent  on  the  face  of  the  record  in  the  action  in  which 
the  judgment  was  rendered,  of  which  there  was  complaint.  If  the  court 
Id  which  the  error  was  made  refuses  to  correct  It  the  only  remedy  is  by 
appeal. 

2.  Satne— All  parties  when  properly  In  court  are  conclusively  presumed  ta 
know  the  terms  of  court  as  fixed  by  law:,  if  they  rely  upon  infojuifttion 
which  is  incorrect,  not  furnished  to  them  in  the  Interest  of  the  adversary,  it 
is  their  misfortun'',  for  which  the  law  gives  no  remedy. 

Ewell  &  Smith  for  appellants. 

TABLKR  V.  JONES   &  BROWN. 

Piled  June  14.  1860.     Appeal  from  Laurel  Court  of   Common  Pleas.    Opin- 
ion of  the  court  by  Presiding  Judge  Barbour,  afflrming. 

1.  Venue  of  action— Section  77  of  the  Civil  Code,  which  provides  that  an 
action  against  a  railroad  contractor  for  labor  done  or  materials  or  suppliea 
famished,  may  be  brought  in  the  county  wherein  thelal)or,  or  most  of  it,  is 
done,  or  wherein  the  materials  or  supplies,  or  most  of  them,  are  furnishfd, 
is  not  restricted  to  the  case  of  one  who,  in  the  ordinary  sense,  labors  for  or 
furnishes  materials  or  supplies  to  a  contractor,  but  applies  also  to  an  action 
by  a  subcontractor  against  the  contractor. 

2.  Separation  of  witnesses— Section  fiOl  of  the  Civil  Code,  which  provides, 
that  the  judge  may  exclude  witnesses  from  the  court  room,  is  not  mandatory, 
bat  leaves  to  the  sound  judicial  discretion  of  the  judge  how  many  and  what 
witnesses  shall  be  excluded. 

8.  New  trial— One  of  the  grounds  for  new  trial  was  that  the  verdirt  waa 
rendered  by  mistake.  In  support  of  this  appellant  filed  the  aflidnvit  of 
one  of  the  jury,  to  the  effect  thnt  he  understood  that  the  verdict  whs  to  be 
found  on  the  preponderance  of  the  oral  testimony,  excluding  a  certali*  writ- 
ing, and  that  if  he  had  thouf^ht  he  could  have  con.oidered  the  writ  i^^;  he 
would  have  been  fnr  a  verdict  for  appellant.  Held— That  the  court  pioj-erly 
disregarded  this  afiidavit. 

4.  Instruction  as  to  burden  of  proof— In  all  civil  eases  the  better  praci  i^e  in 
■ubmirting  questions  of  fnct  to  the  jury  is  for  the  court  to  simply  tell  them 
to  decide  as  they  believe  from  the  evidence  the  fact  to  be,  without  telling 
them  upon  which  party  the  burden  is;  but  instructions  as  to  the  burden 
of  proof  have  been  too  often  sustained  by  the  appellate  court  for  this  court 
to  now  condemn  them  or  reverse  on  that  account. 

W.  O.  Bradley.  G.  R.  Bradley,  Bell  &  Bell  and  W.  L.  Brown  for  appellant; 
Aloom  &  Graft  for  appellees. 

PEAK  V.  GROVER'S  EX'OR. 

Piled  June  14,    1890.    Appeal   from    Owen  Circuit   Court.     Opinion   of  the 

court  by  Presiding  Judge  Barbour,  reversing. 

Decedents'  estates— Verification  of  demand— In  this  action  against  an  ex- 
ecutor upon  a  demand,  in  the  nature  of  an  account  for  services  rendered  the 
decedent  by  the  plaintiff  in  lending  and  collecting  money  and  acting  as  the 
deoedent'8  flnanoial  agent,  the  plaintiff's  affidavit  in  its  formal  averments 
follows  substantially  the  language  of  the  statute.  It  also  states  every  fnct 
etsential  to  a  cause  of  action ;  it  shows  an  employment,  the  rendering  of  the 
■errioes,  their  value  and  the  decedent's  agreement  to  pay.  The  accompany- 
ing affidavits  show  that  the  services  were  rendered,  their  character  and  value 
and  from  the  facta  stated  by  them  the  Inference  naturally  arises  that  the 
Krvioes  were  rendered  under  an  employment.  Held— That  the  demand  is 
raffioientlv  verified.  It  was  not  necessary  for  the  plaintiff  to  state  in  his 
affidavit  the  amount  of  each  loan,  to  whom  made  and  how  settled. 

E.  E.  Settle  and  T.  R.  Gordon  for  appellant;  Lindsay  &  Botts  for  appel^ 
lee. 
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BOONE,  &o.  V.  CONNKLLY,  &c. 

Filed  June  H,  1890.    Appeal  from  Lincoln  Circuit  Court.    Opinion   of  the 

court  by  Presidinff  Judge  Barbour,  reverslnj?. 

An  equitable  assignment  by  one  of  what  he  may  earn  under  an  existing 
contiact  under  whicii  he  is  doing  work  will  be  held  ai  against  the  assigncT 
and  his  personal  representative,  even  as  against  equities  subsequently  ao 
quired  by  parties  ignorant  of  the  contract. 

W.  H.  Miller  and  W.  A.  Tribble  for  appellants;  J.  H.  Brown  for  appellees. 

LKATHERS  v.  BAILER. 

Filed   June  14,  1S90.    Appeal  from  Kenton  Circuit  Court.     Opinion   of  tte 

court  by  Presiding  Juge  Barbour,  affirming. 

1.  Evidence— In  this  action  nguinst  a  sheriff  to  recover  damages  for  bis 
f-iilure  to  execute  a  capias  ad  Fatisruciendum  In  favor  of  plaintiff,  the  state 
ment  of  the  plaintiff  that  the  family  of  the  defendant  in  the  capias  were  'Mn 
good  circumdtanoes,"  if  incompetent,  was  not  prejudicial  to  defendant,  and 
defendant  can  not  complain  that  the  witness  subsequently  undertook  to  gi>« 
in  detail  the  amount  of  the  property  (Avn»  d  i^y  family  and  its  value,  at  it 
was  done  at  defendant's  instance  upon  cross  examination. 

2.  Same— Cross-examination— While  a  party,  by  cross  examination,  docs 
not  necessarily  waive  his  right  to  insist  upon  his  olijection  to  the  evidence 
in  chief,  which  he  claims  wa»-inoompetent,  yet  if  the  evidence  in  chief  was 
immaterial,  he  can  not  afterwards  complain  that  his  cross  examination 
has  made  it  material. 

8.  Same— Reversible  error— The  appellant  is  not  entitled  to  a  reversal,  be- 
cause of  the  admission  of  incompetent  evidence,  if  the  appellee  was  allowed, 
without  objection,  to  prove  substantially  the  same  facts  by  another  witness. 

Hallam  &  Myers  for  appellant;  Orlando  P.  Schmidt  for  appellee. 

CITY  OF  BOWLING  GREEN,  &c.  v.  BARCLAY,  POTTER  CO. 

Filed  June  14,  1890.    Appeal   from  Warren   Circuit  Court.     Opinion  of  the 

court  by  Judge  Bowden,  reversing. 

Taxation  of  private  banks— Article  3  of  chapter  09  of  the  General  Statutei^, 
which  provides  for  a  tax  on  ** shares  of  stock  in  Stat«  and  national  banks 
and  other  institutions  of  loan  and  discount,"  and  pxovides  that  this  tax 
shall  be  paid  into  the  treasury,  and  "shall  be  in  full  of  all  t>ax,  State,  coDDty 
and  municipal,"  does  not  apply  to  private  or  unincorporated  banks,  privsle 
bankers  being  left  to  pay,  as  others,  under  the  general  provision  of  the 
revenue  law.  and,  therefore,  the  payment  into  the  State  treasury  by  a 
firm  of  private  bankers  of  a  tax  of  76  cents  on  each  $100 of  thoir  capital  d<HB 
not  exempt  them  from  city  or  county  taxation. 

John  E.  DuBose,  J.  C.  Sims  and  E.  W.  Hines  for  appellants;  Dulaney^ 
Mitchell  for  appellees. 

OWSLEY  v.  BEST, 

Filed  June  14,  ISPO.     Appeal  from   Mercer  Circuit  Court.     Opinion   of  tbe 

court  by  Presiding  Judge  Barboui,  reversing. 

1.  Pleading— Defect  cured— In  this  action  against  a  married  woman  upon 
a  note  executed  by  her,  In  which  the  plaintiff  relied  upon  a  jadgment  oon* 
ferriug  upon  defendant  the  rights  and  powers  of  a  feme  sole,  the  petition  was 
defective  in  failing  to  allege  that  the  defendant  was  a  resident  of  theconntj, 
the  circuit  court  of  which  rendered  the  judgment  relied  on,  but  the  omission 
was  cured  by  the  answer  of  the  defendant,  which  conceded  that  she 
vested  with  these  rights  and  powers. 
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2.  Same— The  averment  that  the  note  was  without  any  Rood  or  valuable 
«onMderatlon  constltnted  a  ^ocid  plea. 

W.  O.  Bradlej,  M.  H.  Owsley  and  E.  W.  Hines  for  appellant;  P.  B. 
Thompson,  Sr.,  for  appellee.  . 

GERMAN  INSURANCE  CO.  v.  INGRAM. 

Filed  Jane  14»  1890.    Appeal   from   Bath   Clronlt  Conrt.    Opinion   of  the 
court  by  Judge  Bowden,  afflrminfz. 

1.  Apppeals— A  olrcnit  conrt  has  no  power  to  grant  an  appeal  except  at 
the  term  at  which  judgment  is  rendered,  and  while  the  appeal  in  this  case 
was  granted  at  a  subsequent  t4>rm,  yet  as  the  appellee  has  entered  bis  ap- 
pearance, not  moving  to  dismiss,  this  court  will  take  jurisdiction  of  the 
appeal, 

2.  .Turlsdfotion— Thed^ft*rdant,  having  entered  its  appearance  to  the  action 
not  merely  to  question  the  jurisdiction,  but  without  restriction,  the  court 
acquired  jurisdiotinn  of  Its  person. 

D.  S.  Clay  and  J.  J.  Nesbitt  for  appellant;  Wood  &  Day  for  appellee. 

SHELBY   COUNTY  TRUST   CO.  v.    TRUSTEES   OF   SHELBYVILLE. 

Filed  June  14,  1890.     Appeal   from  Shelby   Circuit   Court.     Opinion  of  the 
court  by  Judge  Bowden,  afSrming. 

1.  Taxation  of  corporation  a —The  capital  stock  of  a  corporation  Is  the 
whole  amount  of  stock  subsorihed  for,  and  not  merely  what  has  been  paid 
in,  therefore,  under  the  provisions  of  a  city  charter  imposing  a  tax  upon 
"the  capital  slock"  of  banks  and  other  corporations,  a  corporation  must 
pay  taxes  upon  the  whole  amount  of  its  capital  stock  subscribed  for,  and  not 
merely  on  what  has  been  paid  In. 

2.  Same—Section  1  of  article  10,  chapter  92  of  the  General  Statutes, 
which  provides  for  a  process  of  garnishment  for  the  collection  of  taxes,  fip- 
plles  as  well  to  corporations  as  to  natural  persons. 

L.  A.Weakley  and  J.  C.  Beckham  for  appellant;  L.  C.  Willis  for  appellees. 

FEDDER'S  EX'OR  v.  FEDDER. 

Filed  June  14,  1890.     Appeal  from  Kenton  Chancery  Court.    Opinion  of  the 
court  by  Judge  Bowden,  affirming. 

1.  Final  order— In  so  far  as  the  judgment  appealed  from  merely  expresses 
tipinions  and  gives  directions  to  the  master  respecting  the  right  of  the  widow 
to  dower  and  distribution,  it  is  revocable,  and  may  be  hereafter  disregarded 
by  the  court,  and,  therefore,  those  matters  will  not  be  considered  upon  this 
appeal. 

2.  Descent  and  distribution— The  judgment  in  favor  of  the  widow  against 
the  executor  for  money  in  lieu  of  articles  exempt  from  distribution  and  not 
<)D  hand  was  proper. 

Hallam  &  Myers  and  B.  J.  Gausepohl  for  appellant;  O.  P.  Schmidt  for 
appellee. 

COLE,  &o.  V.  ROSE,  &c. 

Tiled  June  14.  1890.    Appeal  from  Calloway  Circuit  Court.    Opinion  of  the 

court  by  Judge  Bowden.  affirming. 

Praotioe— Partial  transcript— A  judgment  will  not  be  reversed  on  a  partial 
iBcord  not  made  on  a  schedule,  filed  in  accordance  with  the  provisions  of  the 
Code. 

WHITE  V.  DWELLING  HOUSE  INSURANCE   CO. 

Filed  June  14,  1890.     Appeal   from    Owen   Circuit   Court.    Opinion   of  the 
court  by  Judge  Bowden,  reversing. 
1.  Peremptory  Instruction— Errors  in  admitting  testimony  can  not  be  prop- 
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erly  corrected  by  tacitly  ezolndinff  tbe  incompeteut  testimocy  and  treating* 
what  remains  as  a  failure  of  proof.  If  it  had  been  rejected  when  offered,  or 
if  it  bad  been  afterwards  exoludedi  tbe  plaintiff  would  bare  had  an  opporto- 
nlty  to  establish  tbe  fact,  by  competent  testimony,  of  which  he  wa^  deprived 
by  the  peremptory  instruction. 

9.  Insurance— Misrepresentations— Where  an  insurance  a^ent  filled  the 
blanks  in  the  application,  lelyingon  his  own  knowledge  of  the  premises,  and 
tbe  insured  signed  the  paper  without  reading  it,  relying  on  the  accent 
to  write  correctly  what  he  had  undertaken  to  do,  the  company  is  precluded, 
from  relyinfi:  on  any  mlsropresentationfl  in  the  application. 

3.  Same— Waiver  of  proof  of  loss— In  this  action  on  a  policy  of  Are  insur- 
ance, it  appaars  that  soon  after  the  fire,  and  within  tbe  time  limited  for 
making  proofs  of  loss,  the  adjuster  sent  by  the  company  and  the  local  agent, 
met  the  insured  for  the  purpose  of  adjusting  the  loss ;  that  estimates  had  been 
made  by  a  carpenter  employed  by  the  adjuster  and  also  by  one  emphiyed  by 
the  insured ;  that  the  adjuster  said  that  |i,SOO  waa  a  fair  value  for  the  prop- 
erty destroyed  and  offered  to  pay  that  amount;  that  he  then  immediately 
asked  the  insured  if  there  was  any  mortgage  on  the  property,  and  being  in- 
formed that  there  was  both  then  and  when  the  application  was  made,  he 
referred  to  the  fact  that  the  insured  said  in  his  application  that  th.ere  was 
no  Diortgage,  and  said  that  he  could  not  do  anything  more  with  tbe  matter 
until  he  communicated  with  the  company.  Held- That  the  jury  could  have 
inferred  that  formal  proof  of  .loss  had  been  waived,  and,  therefore,  it  waa 
error  to  give  a  peremptory  instruction  for  defendant  upon  the  ground  that 
there  had  been  no  proof  of  loss. 

Evan  £.  Settle  for  appellant;  Young,  Mitchell  and  Young  for  appc^llee. 

LOUISVILLE  &  NASHVILLE  RAILROAD  CO.  v.  STOKES. 

Filed  June  14,  1890.    Appeal   from  Logan   Circuit   Court.    Opinion   of  the 
court  by  Judge  Ward,  reversing,  Presiding  Judge  Barbour,  dissenting. 
Railroads— Duty  to  passengers— If   a  passenger  negligently  fails  to  get  off 
at  his  station,  a  suflicient  opportunity  being  given,  and  thereafter  desires  to 
get  off  between  that  and  the  next  station,  the  company  is  not  liable  for   an 
injury  incurred  in  the  act  of  getting  off  if  it  used  ordinary  and  reasonable 
care.     That  very  hiffh  degree  of  care  exacted  of  the  company  in  the  discharge 
of  its  duty  as  carrier  does  not  continue  to  apply  after  the  passenger  has  neg^ 
ligently  failed  to  get  off  at  his  station. 
W.  F.  Browder  for  appellant;  S.  A.  Bass  and  John  Feland  for  appelled. 
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BEDFORD  V.  MAGIBBEN. 
(Filed  June  19,  1890— Not  to  be  reported.) 

1.  Sales  of  personalty— Deceit— Warranty— Appellant  and  appellte  beitag- 
the  Joint  owners  of  a  boll  oalf,  appellant  sold  his  onebalf  interest  In  bim  to 
appellcH),  and  reoelTed  tberefor  $9,000.  Appellee  Instituted  tbis  action  to  re- 
cover the  price  paid,  alleging  that  under  tbe  agreement,  as  a  condition  prece- 
dent, tbe  procreating  powers  of  tbe  ball  were  to  be  tested  nnder  tbe  snper- 
vision  of  appellant,  by  tbe  bull  proving  to  be  a  breeder  by  service  upen« 
oDws  belonging  to  tbe  appellee;  that  tbe  cows  having  been  furnished  as> 
agrwd.  appellant  afterwards  informed  him  that  the  tests  had  been  made,  andi 
that  some  of  tbe  oows  were  with  oalf  by  said  bull,  which  representations* 
were  untrue  and  relied  upon  by  appellee,  and  the  bargain  completed  on  the* 
faith  of  suoh  representations.  Appellant  resists  a  recovery,  alleging  as  a  de- 
fense that,  as  a  condition  precedent  to  the  completion  of  the  contract  of  sale, 
it  was  agreed  that  tbe  test  of  the  prooreative  powers  of  the  bull  should  be 
that  the  oows,  after  service  by  him.  should  refuse  to  take  him  again  after 
the  period  usual  with  such  breeding  animals;  that  this  test  was  had,  and 
after  being  Informed  of  the  facts,  appellee  received  the  bull  and  paid  for 
bini.  Held— This  is  not  an  action  for  deceit,  as  no  scienter  is  alleged,  but 
it  is  an  aotlon  on  a  special  warranty  as  to  the  qualification  of  the  bull. 

S.  lustruotions— Tbe  court  ezred  in  giving  an  instruction  to  the  jury,  at 
tbe  instanoa  of  appellee,  authorizing  them  to  find  for  appellee  if  ihey  be- 
lieved that  appellant  guaranteed  the  bull  to  be  a  breeder,  and  that  said  bull 
was  not  at  the  time,  and  is  not  now.  a  breeder,  and  the  bull  to  be  a  breeder 
mast  have  possessed  the  power  of  procreation  in  the  degree  usually  and. 
ordinarily. existing  in  short-horned  bulls  used  for  the  purpose  of  breeding. 
This  inatrbctlon  was  Improper,  as  the  action  was  for  a  breach  of  a  special,, 
and  not  a  general,  warranty. 

Breckinridge  &  Shelby,  Brent  <&  McMillan,  Huston  &  Mulligan 
and  Porter  <fe  Wallace  for  appellant. 

J.  O.  Carlisle  for  appellee. 
vol.  12^13 
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Appeal  from  Woodford  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

This  action  was  instituted  in  the  Bourbon  Circuit  Court  in 
October,  1876,  and  there  having  been  two  mistrials,  the  case  was 
removed  to  the  county  of  Scott,  and  from  that  county  to  the 
county  of  Woodford,  where  the  plaintiff  obtained  a  verdict  and 
Judgment  for  $10,000,  with    interest  from    the  24th  of  June,  1879. 

The  case  was  brought  to  this  court,  and  after  arguments  of 
counsel,  passed  for  briefs,  and  tiie  case  continued  by  agreement, 
and  the  briefs  not  filed,  until  December,  1889.  The  record  con- 
tains a  large  volume  of  testimony,  conflicting  in  Its  character, 
and  upon  the  testimony  alone  no  reversal  should  be  had. 

The  case,  altliough  the  testimony  has  been  rarefully  read  and 
considered,  must  be  disposed  of  upon  tlie  legal  questions  raised 
by  the  appellant  in  tliis  court. 

The  plaintiff  and  the  defendant  purchased  jointly  a  blooded 
heifer  for  the  sum  of  |26,0(X).  This  heifer  dropped  a  bull  calf, 
called  the  Duke  of  Woodland. 

The  plaintiff,  Magibben,  purchased  of  the  defendant,  Bedford, 
his  (Bedford's)  one-rhalf  interest  in  the  bull  calf  for  the  price  of 
$9.00<J.  tlie  money  to  be  paid  on  thf  first  of  March,  1876.  The  calf 
was  then  too  young  to  serve  cows,  and  was  in  Bedford's  posses- 
sion  on  his  larm  in  Bourbon  county  when  this  isale  was  made. 
Tt  is  agreed  by  both  parties  in  their  pleadings  that  the  sale  was  . 
conditioca^l,  and  before  the  payment  of  the  money  a  test  of  the 
animal's  capacity  to  procreate  was  to  be  made.  How  this  test 
was  to  be  determined  is  a  question  at  issue  between  the  partie^^ 
as  no  calf  could  be  dropped  between  the  time  the  calf  was  old 
enough  to  serve  cows  and  the  payment  of  the  money. 

It  was  then  either  a  mere  matter  of  conjecture  to  be  deter- 
mined as  to  the  number  of  cows  the  animal  turned  off,  or  there 
was  a  warranty  that  the  animal  liad  proved  a  breeder  by  his 
performance  under  the  special  contract  set  up  by  the  plaintiff. 

The  plaintiff,  Magibben,  alleges  in  his  original  petition  that  he 
agreed  to  purchase  the  half  interest  of  the  defendant  at  the  price 
of  $9,<X)0,  to  be  paid  on    the  1st  of  March,  1876,  on  condition  that 
the  bull  should   prove  a   breeder;  that  the  calf  was  to  remain  on 
the  farm  of  the  defendant,  and  in  his  possession  to  be  tested,  and 
if  proven    to  be  a   breeder   he  was    to  receive    him    and    pay  the 
money  on  the  day  the  note  fell  due;  that  such  was  the  contract 
between  them.    He  alleges  that  in  February,  1876,  the  defendant, 
in  order  to  induce  him  to  receive  and  pay  for  the  bull,  stated  and 
represented    to  the  plaintiff    that  •*the   test  had    been   made  and 
the  bull  had   proven  to  he  a   breeder,  and  the  plaintiff,  believing 
and  relying  on  these  statements  and  representations,  was  induced 
to,  and    did.  receive    the   calf,  and    paid    to   the    defendant    the 
$9,<XX):  that  by  reascm  of   his  absence  from   the  farm  of  defend- 
ant, where  the  test  was  to  be  made,  he  had  no  means  of  knovriny; 
or  ascertaining  the  results  of  the  tpst,  exc*ept  the  statements  And 
representations  made  to  him   by  the  defendant:  that  he  believed 
and  relied  on  those  representations,  and  was   thereby  induced  to 
oopmlete  the  purchase.     That  the  statements  and  representations 
made   to  him   by  the  defendant  were  not  true;  that  the  bull  was 
not  then,  and  has  not  since  been,  a  breeder,  but,  on  the  oontr<iry« 
was  impotent  and  incapable  of  getting  calves,  and   ascertaining' 
that  fact  he  tendered  him  back  to  the  defendant.'* 

The  plaintiff  subsequently  filed  an  amended  petition,  in  which 
he  alleges  that  **by  mistake  of  his  counsel  the  exact  terms  of  the 


BEDFOBD  V.  MAGIBBEN.  195 

contract  were  not  fully  set  forth  in  the  original  petition  and  that 
the  test  of  breeding  was  to  be  made  upon  four  or  five  cows  be- 
longing to  the  plaintiff,  wbioh  were  to  be  sent  to  defendant's 
farm  for  that  purpose,  and  that  it  was  agreed,  in  case  these  cows 
should  be  got  with  calf  by  the  bull,  the  plaintiff  was  to  pay  the 
49,000  at  the  time  mentioned  and  take  the  bull;  that  as  soon  as 
the  bull  was  old  enough  to  serve  cows  he  sent  four  cows  to  the 
farm  of  the  defendant  to  be  bred  by  him,  and  that  in  the  month 
-of  February,  1876,  while  the  cows  and  bull  were  in  the  possession 
"Of,  and  under  the  control  of,  the  defendant,  the  latter,  in  order 
to  induce  the  plaintiff  to  complete  the  purchase  and  pay  the 
monev,  represented  to  him  that  he  had  bred  the  cows  to  tne  bull, 
and  three  of  them  were  in  calf;  and  that  he  had  proved  himnelf 
to  be  a  breeder  by  his  service  on  plaintiff's  cows;  that  plaintiff, 
believing  and  relying  on  this  statement  and  representation,  and 
having  no  other  means  of  knowing  or  ascertaining  the  facts,  was 
thereby  induced  to  complete  the  contract  and  pay  to  the  defend- 
ant the  money;  that  said  statements  were  not  true. In  whole  or  in 
part;  that  none  of  said  cows  were  with  calf  by  the  bull,  and  he 
had  not  proved  himself  to  be  a  breeder  by  his  service  on  them, 
and  was  not,  in  fact,  a  breeder,  but  was  impotent  and  incapable 
-of  getting  calves."' 

The  answer  of  the  defendant  denies  the  agreement  as  to  what 
the  test  should  be,  as  alle&r^d  in  the  amended  petition,  and  says 
that  the  bull  was  to  remain  with  him  in  order  to  have  his  breed- 
ing capacity  tested,  ana  that  wh'en,  having  served  cows,  they  re- 
fused to  permit  the  bull  to  serve  them  again,  that  fact  was  to  be 
accepted  by  both  parties  as  conclusive  evidence  that  the  animal 
was  a  breeder,  and  as  soon  as  this  was  ascertained  the  plaintiff 
was  to  accept  the  bull  as  his  own,  and  pay  the  money  at  the  time 
specified.  Me  alleges  that  the  bull  served  a  number  of  cows,  and 
turned  off  fully  the  usual  and  ordinary  number,  the  cow,  after 
being  served  by  him  the  usual  length  of  time,  refusing  to  be 
served  again;  that  he  wrote  to,  and  fully  informed,  the  plain- 
tiff of  the  tests  made  and  the  results,  placing  before  him  all  the 
f^icts  and  circumstances  relating  thereto,  and  the  plaintiff,  being 
tully  satisfied  with  the  tests  made,  accepted  the  animal  and  paid 
for  hi  ID. 

He  denies  that  he  ever  stated  or  represented  to  the  plaintiff 
that  he  had  fully  tested  the  animal,  and  that  he  had  proven  to 
be  a  breeder,  without  laying  before  him  truly  and  fully  every 
tact  to  enable  the  plaintiff  to  determine  the  sufficiency  of  the 
tests  made,  and  upon  these  facts  the  plaintiff,  being  an  expert  in 
the  bleeding  of  cattle,  was  as  competent  to  form  an  opinion  as 
the  defendant.  He  denies  that  the  bull  was  impotent,  or  that 
any  repesentation  made  by  him  to  the  plaintiff  was  untrue^,'*^tc. 

Upon  the  pleadings  issues  were  properly  made,  and  on  this  ap- 
peal it  is  insisted  that  the  court  erred  in  giving  the  instructions 
lor  the  plaintiff,  and  in  refusing  those  asked  by  the  defendant. 

Before  noticing  the  instructions  it  may  be  proper  to  determine 
the  charaoter  of  the  action  instituted  by  the  plaintiff.  It  is  not 
^n  action  for  deceit,  as  the  scienter  is  not  alleged,  but  an  action 
ex  contractu  upon  a  breach  of  warranty,  alleged  to  have  been 
made  by  the  defendant  to  the  plaintiff  at  the  time  the  contract 
of  sale  was  completed.  That  the  contract  was  a  conditional  one 
all  the  parties  concede,  that  is,  if  the  bull  proved  to  be  a  breeder 
upon  the  test  agreed  upon  as  to  his  breeding  qualities,  the  ap- 
pellee (plaintiff)  was  to  take  him  and  pay  the  $9,000. 

The  bull  was  in  the  possession  of  the  appellant,  and  the  latter 
represented  to  the  appellee  that  the  test  had  been  made  and  the 


196  BEDFORD  V.  MAGIBfiEN. 

oows  were  with  oalf.  It  was  not  the  mere  opinion  of  the  apfire?' 
lant  upon  which  the  appellee  relied,  but  the  statement  or  repre- 
sentation of  a  fact  that  had  to  transpire  before  the  money  was 
paid.  The  representation  was  made  according  to  the  theory  and' 
testimony  of  the  appellee,  that  the  test  had  been  made,  and  the- 
cows  were  with  calf,  and  this  s^tatement  amounted  in  law  to  a 
warranty. 

Tlie  test  was  to  be  made  by  the'&'ppellant,  and  upon  represent- 
in^  that  the  test  had  been  made \and  the  cows  were  with  calf, 
and  on  the  faith  of  this  repesentation  the  bull  was  received  or 
the  money  paid,  it  was  somethinp:  more  than  the  mere  opinion  of 
the  defendant,  and  amounted  to  a  warranty  that  the  test  ha(l> 
been  made,  and  that  the  oows  were  in  calf;  and,  although  the- 
appellant  may  have  been  mistaken  in  his  Judgment,  he  is,  never- 
theless, bound,  if  the  testimony  for  the  appellee  is  to  prevaiL 
There  was  no  binding  contract  with  these  parties  until  the  test 
was  made,  and  the  appellee  having  had  nothing  to  do  with  the- 
breeding  of  the  bull,  if  induced  by  the  appellant  to  pay  for  him- 
upon  the  representation  that  the  test  had  been  made,  and  proved' 
successful,  lie  is  bound  by  it,  as  much  so  as  if  there  had  been  no* 
previous  agreement  as  to  the  test.  The  sale  being  made,  and  a- 
statement  at  the  time  that  a  test  bad' been  had,  and  the  bull  had' 
gotten  the  cow  In  calf. 

The  entile  value  of  the  animal  depended  on  the  fact  that  b» 
had  proven  himself  a  breeder  by  getting  the  cows  in  calf,  and  the 
affirmation  or  representation  that  such  was  the  fact,  and  the  ap- 
pellee relying  on  it  as  true,  it  was  in  law  a  warranty,  upon  which 
the  appellant  is  responsible,  if  the  representations  were  untrue, 
however  Innocent  the  latter  may  have  been  of  any  fraud. 

••When  the  vendor  at  the  time  of  the  sale  makes  a  representa* 
tion  respecting  the  kind,  quality  or  condition  of  the  thing  sold,, 
upon  winch  he  intends  the  vendee  to  rely,  and  upon  which  be* 
does  rely,  in  making  the  purchase,  it  amounts  to  a  warranty. '*' 
(Lanner  v.  Grey,  I  >fet.,  446. 

The  court  below,  therefore,  very  properly  instructed  the  jury 
that  it  was  not  necessary  to  believe  the  defendant  (guilty  of  » 
fraudulent  representation  before  they  could  find  for  the  plaintiff. 

This  was  an  action  on  the  contract,  and  not  for  a  tort,  as  the- 
scienter  is  neither  proven  nor  alleged. 

The  difficulty  in  the  way  of  afflrming  the  judgment  below  arises- 
from  an  instruction  given  at  the  instance  of  tlie  appellee  upon  a* 
state  of  fact  that  all  parties  conceded  did  not  exist. 

By  instruction  No.  2  the  jury  was  told  "that  if  they  believed? 
from  the  testimony  that  by  the  terms  of  the  contract  the  defend- 
ant agreed  with  the  plaintiiT  to  guarantee  the  bull,  Duke  of 
Woodland,  to  be  a  breeder,  and  that  plaintiff  bought  and  paid 
$9,0(10  for  defendant's  one-half  of  said  bull,  upon  the  faith  of  such 
guaranty,  and  that  said  bull  was  not  at  the  time,  and  is  not 
now,  a  breeder,  they  should  find  for  the  plaintiff,  etc.  The  bull, 
to  have  been  a  breeder,  must  have  possessed  the  power  of  pro- 
creation in  the  degree  usnally  and  ordinarily  existing  in  short 
horned  bulls  used  for  the  purpjpe  of  breeding,''  etc. 

There  was  testimony  conducing  to  show  that  the  bull  had  but 
one  testicle,  and  that  the  appellee  refused  to  make  any  purchase- 
unless  there  was  a  warranty  that  the  bull  calf  i^ould  prove  to  bo 
a  breeder,  and  also  other  testimony  conducing  to  show  that  a- 
general  warrant^'  was  made.  Now  thjit  character  of  testimony 
was  not  relevant  to  any  issue  that  had  been  made  by  the  parties* 
and  could  only  be  introduced  as  corroborative  of  appellee's  vte'V 
of  the  agreement.    It  is  not  claimed  by  the  appellee  that  ther^ 
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'was  A  general  warranty,  but,  on  the  oontrary,  there  was  only  a 
special  warranty  on  the  facts  stated  by  the-  appellee,  and  that 
was  that  be  was  to  prove  a  breeder  in  the  way  alleged  in  the 
amended  petition.  The  fact  of  a  general  warranty  is,  in  fact, 
disclaimed  by  the  amended  petition,  because  the  plaintiff,  in  his 
amendment,  says  that  the  averment  there  of  facts  that  would 
amount  to  such  a  warranty  was  made  by  mistake,  and  then  the 
special  agreement  was  alleged  in  the  amendment  as  presenting 
toe  real  contract  between  the  parties.  It  is  true  the  appellant 
denies  that  such  a  contract  was  made,  but  admits  that  a  special 
agreement  was  entered  into  by  which  thje  bull  was  to  be  bred  to 
cows,  without  designating  the  number,  and*  if  he  turned  the  cows 
off,  as  bulls  usually  do,  it  was  to  be  conclusive  that  he  was  a 
breeder. 

The  court,  after  giving  instructions,  based  on  both  the  theory 
of  the  plaintiff  and  the  defendant,  then  proceeds,  in  the  second 
instruction,  to  ignore  each  of  the  special  contracts  set  up,  and, 
in  effect,  says  to  the  jury,  you  may  disbeliev-e  both,  but  if  there 
was  a  general  warranty  made  you  must  find  for  the  plaintiff. 
Now  thnre  is  evidence  conducing  to  establish  the  claim  of  the 
plaintiff,  and  also  evidence  conducing  to  establish  the  special 
agreementset  up  by  the  defense,  and  when  both  parties,  especially 
the  plaintiff,  is  relying  on  the  special  contract,  and  the  represent- 
ation by  the  defendant  that  it  had  been  complied  with,  and  the 
test  made  as  agreed  on,  it  wa^  erorr  to  permit  an  instruction 
authorizing  a  verdict  for  the  plaintiff  on  an  issue  not  made  by 
the  pleadings,  and  upon  a  state  of  fact  that  the  plaintiff,  by  his 
pleadings,  said  did  not  exist. 

The  plaintiff  says  the  defendant  is  liable,  because  the  test  had 
been  made  of  the  four  cows,  and  they  were  not  in  calf,  and  the 
representations  made  to  him  by  the  defendant  was  a  warranty 
that  the  test  as  alleged  was  satisfactory  and  conclusive  that  the 
bull  was  a  breeder. 

Bedford  says:  Such  was  not  the  agreement.  The  bull  was  to  be 
bred  to  cows  that  season,  and  if  he  turned  off  the  usual  number 
this  was  to  be  conclusive.  The  plaintiff  and  defendant  both  tes- 
tified in  support  of  their  views  of  the  contest,  and  each  sustained 
by  other  testimony.  They  were  equally  credible,  and  the  jury. 
In  considering  the  case,  nii^ht  have  well  said  that  it  was  useless 
to  determine  who  of  the  parties  were  entitled  to  credit  upon  the 
issues  made,  because  the  court  has,  in  effect,  said  that  if  we  be- 
lieve from  the  testimony  the  defendant  guaranteed  the  bull  to 
be  a  breeder,  and  the  bull  was  not  then,  and  is  not  now,  a 
breeder,  we  must  find  for  the  defendant,  and  there  being  evi- 
dence conducing  to  show  a  warranty,  we  will  find  that  way, 
although  the  bull  may  have  gotten  the  cows  with  calf  as  Bed- 
ford states,  for  the  proof  is  clear  that  he  is  not  now  a  breeder. 

There  are  other  errors  relied  on  by  counsel,  but  we  perceive 
nothing  objectionable  but  the  instruction  alluded  to. 

The  judgment  is  reversed  and  remanded  for  anew  trial  in 
conformity  with  the  opinion. 
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KENTUCKY    FLOUR   CO/S   ASS'EE,    &c.    v.    MERCHANTS 
NATIONAL  BANK. 

(Filed  May  24,  1890.) 

Id  sol  veDoy— Equitable  set-off— Appellant  madeanassiffDroeDtfor'the  bene- 
fit of  its  creditors  generally.  At  tbe  time  of  the  assiirnmtfnt  it  bad  on  de- 
posit with  appellee  a  sum  amonntinK  to  about  $8,488.79,  and  was  at  tb» 
same  time  owIdik  appellee  a  debt  of  nearly  $80,000,  not  due.  In  an  action  hj 
tbe  assignee  to  recover  the  amount  on  deposit  tbe  appellee  claimed  It  af  an 
equitable  set-off  against  its  debt  not  due.  Held— That  tbe  assignee  (Occupied 
DO  better  position  than  his  assignor,  and  took  all  claims  subject  to  Buoh 
equities  as  existed  against  them,  and  the  assignor  being  Insolvent,  tbe  ap- 
pellpe,  the  bank,  had  the  equitable  right  to  set-off  the  amount  held  ob  de- 
posit against  its  debt  not  due. 

Thos.  B.  Fairleigh  and  Fairleighi  &  StrauB  for  appellants. 

Brown,  Humphrej-  &  Davie  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  Kentucky  Flour  Company,  on  June  15,  1888,  made  a  general 
assignment  for  tbe  benefit  of  its  creditors. 

Among  them  was  the  appellee,  the  Merchants  National  Bank> 
,to  the  amount  of  nearly  $80,000.  It  had  in  its  hands  at  the  time, 
arising  from  cash  deposits  made  by  the  Flour  Company*  on  and 
before  the  day  of  the  assignment  and  from  commercial  paper 
left  by  it  with  the  bank  for  collection,  $8,483.79,  and  the  assignee 
sues  to  recover  this  sum.  The  bank  claims  the  right  to  credit  it 
upon  its  debt. 

The  facts  above  stated  appear  from  the  petition.  It  is  by  np- 
mean.s  certain  whether  upon  its  averments  the  debt  owing  to  the 
bank  should  be  considered  as  having  been  due  or  not  due  at  the 
time  of  the  assignment.  We  will,  however,  with  a  view  to  a  full 
consideration  of  the  question,  but  with  some  doubt,  assume  as 
contended  by  the  appellants^  counsel,  that  the  petition  shows  it 
had  not  then  matured. 

The  lower  court  dismissed  the  petition  upon  demurrer. 

The  question  before  us  is  whether  a  bank  can  apply  deposits 
made  with  it  by  one  who  subsequently  makes  an  assignment  for 
the  benefit  of  his  creditors,  as  a  credit  upon  a  debt  owing  to  it 
by  the  insolvent,  hut  which  had  not  matured  at  the  time  of  the 
assignment. 

Courts  of  equity  in  this  State  applied  the  doctrine  of  equitable 
set-ofi  prior  to  the  existence  of  our  statute.  It  was  fouud  to  be 
necessary  to  complete  justice  in  cases  where  some  fact  existed 
impairing  the  efficacy  of  the  local  remedy. 

Gounds  must  exist  for  its  application,  and  insolvency  has  Ioijr 
been  recognized  as  one  of  them.  It  is  urged  that  equality  among* 
ceditors  is  equity,  and  that  to  allow  the  bank  to  apply  the  de- 
posit  upon  the  indebtedness  to  it  would  defeat  an  equitable  dis- 
tribution of  the  insolvent's  estate. 

It  is  true  that  equality  in  such  a  case  is  the  policy  of  the  law« 
but  it  would  be  inequitable  to  extend  it  so  far  as  to  disregard  ex- 
isting equities. 

It  would  be  unconscientious  for  an  insolvent  to  coerce  the  pay- 
ment  of  his  claim  from  one  to  whom  he  is  indebted  in  a  larger^ 
sum,  although  the  debt  of  the  latter  might  not  be  due. 

The  insolvent  should  not  ex  equo  et  bono  have  such  a  rig^ht. 
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Id  the  case  of  Ghenault,  Beceiver,  &o.  v.  Bush,  84  Ky.,  52H,  two 
parties  executed  a  joint  obligation.  Before  its  maturity  one  of 
them  made  an  assignment  for  the  benefit  of  his  creditors.  After 
the  BRsignment  the  other  joint  obligor  paid  the  entire  debt.  In 
an  action  against  him  by  the  assignee  upon  a  note  executed  by 
him  to  the  assignor  it  was  held  that  he  could  set-off  one- half  the 
joint  debt  paid  by  him.  Here  the  claim  of  tlie  party  asking  the 
set-off  had  not  matured  at  the  time  of  the  assignment.  A  right 
of  set-off  would,  however,  have  existed  as  against  the  assignor 
in  the  event  of  no  assignment,  and  the  assignee  merely  took  the 
estate  for  the  benefit  of  the  creditors,  subject  to  all  existing 
e')uities  and  discounts. 

He  is  not  an  assignee  for  value,  but  a  volunteer,  and  any  claim 
of  the  insolvent  upon  a  party  coming  to  his  hands  is  subject  to 
the  same  right  of  set-on  which  would  have  existed  againstit  if 
DO  assignment  had  been  made. 

It  is  contended,  however,  that  a  bank  stands  in  a  different 
attitude  from  a  mere  individual,  because  its  depositor  would 
have  the  right  to  check  out' his  deposit  at  any  time  prior  to  the 
assignment,  and  the  bank  would  have  no  right  to  refuse  it  upon 
the  ground  that  he  was  owing  it  an  unmatured  debt. 

If  this  be  so,  and  it  doubtless  would  be  in  case  checks  were 
given  to  third  parties,  yet  we  fail  to  see  how  it  can  affect  the 
question  here  inasmuch  as  the  money  was  not  withdrawn  from 
the  brink. 

It  is  true  this  seems  to  have  been  the  ground  upon  which  the 
case  of  Beckwith  v.  Union  Bank  of  New  York,  5  Selden,  211,  was 
determined;  but  the  opinion  in  that  case  is  meager  in  argument, 
and  so  far  as  reason  is  given  it  is  unsatisfactory. 

In  the  case  of  Jordan  v.  National  Shoe  and  Leather  Bank,  74 
N.  Y.,  407,  cited  by  counsel,  no  ground  for  equitable  set-off  was 
presented.     The  opinion  expressly  says  so. 

It  is  unquestionably  the  law  that  as  between  individuals  the 
right  of  equitable  set-off  exists,  although  the  debt  had  not  ma- 
tured at  the  time  of  the  insolvoncy. 

Ordinarily,  of  course,  a  debt  not  due  can  not  be  set-off  against  one 
aleady  due. 

To  allow  it  would  be  to  change  the  contract  and  advance  the 
time  of  payment. 

But  where  the  party  asserting  the  due  debt  is  a  nonresident, 
or  becomes  insolvent,  then  either  of  these  conditions,  ipso  facto, 
gievs  to  the  other  party  the  right  of  equitable  set-off,  although 
his  debt  had  not  matured  when  his  debtor  became  insolvent,  or 
the  condition  arose  giving  the  right  of  equitable  set-off. 

In  the  application  of  the  rule  there  should  be  no  difference  be- 
tween an  individual  and  a  bank.  There  is  no  ground  for  a  dis- 
tinction. The  bank  is  merely  a  debtor  to  its  depositor.  It  is  true 
the  debt  is  payable  on  demand,  but  if  the  money  be  not  with- 
drawn, and  the  depositor  becomes  insolvent,  the  right  of  equita- 
ble set-off  exists  just  as  in  case  of  co-existing  demands  between 
individuals;  and  in  case  the  depositor  assigns  for  the  benefit  of 
bis  creditors,  his  assignee  take;  the  estate,  sul)ject  to  any  equi- 
ties which  existed  against  the  assignor  at  the  time  of  the  as- 
signment. 

It  is  said,  however,  that  such  a  rule  will  lead  to  inequitable 
preferences,  and,  in  effect,  destroy  the  efficacy  of  what  is  gen- 
erally known  as  the  statute  of  1856,  relative  to  a  preference  of  a 
creditor.    We  think  the  alarm  of  counsel  is  groundless. 

If  a  deposit  were  made  with  a  bank  in  contemplation  of  insol- 
vency, and  with  a  design  to  prefer  it,  those  being  the  groutids 
npon  which  that  statute  declares  the  entire  estate  of  the  debtor, 
inoluding  that  transferred,  shall  inure  for  the  benefit  of  his  credi- 
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tors  generally,  a  state  of  case  would  be  presented  not  now  before 
us.  We  can  not  presume  this  is  such  a  case,  because  here  the 
company  was  eviaentiy  engaged  in  a  considerable  business,  l)av. 
ing  numerous  transactions  with  its  banli,  and  the  deposit  in  ques- 
tion is  a  comparatively  small  one. 

This  question  is  not  presented  by  the  petition,  and  it  would  be 
improper,  therefore,  to  intimate  any  opinion  as  to  it. 

Judgment  affirmed. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  COPPAGE. 

(Filed  June  21,  1890— Not  to  be  reported.) 

Willful  neizligenoe^ Parties  to  actlons—HelrB— Under  gpctlon  8,  chapter  367, 
General  Statutes,  the  decedent,  leavins  do  widow  or  children,  his  father,  as 
his  heir,  can  not  iDaintain  an  action  for  willful  neglect,  which  resulted  in 
the  death  of  deoedent. 

Cafses  of  Henderson's  Adm'r  ▼.  E.  G.  R.  R.  Co.,  86  Ky..  389,  and  Jordan's 
Adni'r  v.  C,  N.  O.  &  T.  P.  R.  R.  Co.,  11  Ky.  Law  Rep.,  204,  approved. 

Wm.  Lindsay  and  Rountree  &  Lisle  for  appellant. 

John  D.  Fogle,  SamU  Avritt  and  Lewis  Edelen  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

John  L.  Coppage  was  injured  in  attempting  to  board  a  train  of 
the  appellant,  and  died  therefrom  in  a  few  liours. 

This  action  was  brought  by  liis  father,  John  W.  Coppage,  under 
section  3,  chapter  57  of  the  General  Statutes,  which  provides: 
**If  the  life  of  any  person  *  *  *  is  lost  or  destroyed  by  the 
willful  neglect  of  another  person,  company,  *  *  ♦  corporation, 
their  agents  or  servants,  then  the  widow,  heir  or  personal  repre- 
sentative of  the  deceased  shall  have  the  right  to  sue  such  person, 
♦  *  •  company,  »  »  »  corporation,  ♦  *  ♦  and  recover 
punitive  damages  for  the  destruction  of  the  life  aforesaid.'' 

The  petition  avers  that  the  deceased  left  no  children  or  motlier, 
and  the  evidence  shows  that  he  left  no  widow.  The  complaint 
is:  First.  That  the  injury  was  caused  l)y  the  willful  negligence  ol 
those  in  charge  of  the  train;  and.  second,  that  the  agents  of  the 
company,  after  taking  eliarge  of  the  wounded  man,  through  willful 
negli^^ence,  caused  a  fatal  delay  in  the  performance  of  a  necessary 
surgical  operation. 

The  first  ground  appears  to  have  been  abandoned  upon  the  trial 
and  the  case  fought  out  upon  the  second  one. 

Tt  is  unnecessary  to  consider,  however, wliether  tlie  company  is 
chargeable  with  willful  neglect  in  eitlier  of  these  respects,  tjecause 
a  preliminary  question  is  decisive  of  the  case. 

Objection  was  made  by  demurrer  to  the  appellee^s  right  to  sue. 

This  court  determined,  in  the  case  of  Henderson's  Adm'r  v. 
Kentuck«y  (Antral  R.  R.  Co.,  86  Ky.,  389,  that  the  word  'Mieir," 
as  used  in  tlie  section  of  the  statute  above  cited,  was  equiv- 
alent to  child;  and  that  any  recovery  under  it  was  for  the  exclu- 
sive benefit  of  tlie  widow  and  child,  or  children,  of  the  decedent, 
the  right  to  sue.  so  far  as  vested  in  tlie  personal  representative, 
being  for  their  benefit. 
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This  case  has  been  followed  by  that  of  Jordan's  Adm^r  v.  Cin., 
^.  0.  &  T.  P.  R.  R.  Co.,  88  Ky.  — ,  and  other  cases,  holding 
that  the  benefit  of  the  recovery  bein$2:  confined  to  the  wife  and 
t)hildren,  if  the  deceased  leaves  none,  no  action  can  be  main- 
tained. 

Those  oases  are  decisive  of  this  one. 

We  are  fully  aware  that  this  construction  of  the  statute  has 
\)een  largely  discussed,  and  frequently  criticised,  but  further  con- 
sideration has  only  served  to  confirm  the  views  expressed  In 
those  cases,  and  we  can  add  little,  if  an^'thing,  to  them. 

The  first  section  of  the  chapter  above  named  confers  upon  the 
personal  representative  of  any  person  (save  an  employe)  killed 
ty  the  negligence  of  those  operating  a  railway,  the  right  to  sue 
and  recover  such  damages  as  the  injured  party  might  have  re- 
covered if  death  had  not  ensued. 

Under  it  the  personal  repreeentative  may  recover  from  a  rail- 
way company  compensatory  damages  for  neglect,  less  in  degree 
than  willful,  just  as  the  deceased  might  have  done  had  he  sur- 
vived the  injury. 

By  the  terms  of  the  statute,  as  oiiginally  enacted  in  1854,  the 
Tight  to  sue.  under  either  the  first  or  third  section,  was  vested  in 
the  personal  representative. 

This  was  subsequently  changed  by  the  legislature;  and  it  un- 
doubtedly intended  to  provide  for  a  different  state  of  case  by  the 
third  section  from  that  provided  for  in  the  first  section  of  the 
statute,  or  the  two  would  not  differ  so  essentially. 

The  third  one  is  not  confined  to  deaths  resulting  from  the  will- 
ful negligence  of  railway  companies,  but  embraces  all  persons  and 
companies. 

Nor  does  it  provide  that  the  plaintiff  may  recover  **in  the  same 
manner  that  the  person  himself  might  have  done  for  an  injury 
where  death  did  not  ensue.'' 

It  authorizes  the  recoveiy  of  punitive  damages,  and  gives  the 
right  to  sue  to  "the  widow,  heir  or  personal  representative  of  the 
deceased." 

We  are  again  asked  to  decide  that  the  word  '*heir, "  in  the  stat- 
ute as  amended  since  1854,  means  ''distributee,"  and  not  "child." 

The  history  of  the  law  upon  the  subject  of  providing  a  civil 
remedy  for  tbo  killing  of  a  person,  as  well  as  the  harmony  of  the 
law,  which  is  always,  of  course,  to  be  desired,  and  which  it  is  to 
be  presumed  the  Ingislaturo  always  has  in  view,  forbids  such  an 
interpretation. 

Undoubtedly  the  object  of  providing  such  a  remedy  is  to  benefit 
the  family  of  the  deceased,  or  those  who  had  a  direct  and  imme- 
diate interest  in  the  continuance  of  his  life.  Compensation  for 
an  injury  is  always  ^iven  to  those  who  suffer  the  loss. 

This  idea  prompted  the  enactment  in  England  of  what  is  known 
as  "Lord  Campbell's  Act,"  in  1846,  and  has  led  to  the  adoption  of 
statutes  in  this  country  more  or  less  similar. 

The  history  of  legislation  upon  this  subject  plainly  shows  that 
it  was  never  intended  that  the  recovery  in  such  a  case  should  be 
assets  of  the  estate  of  the  deceased. 

Nor  can  it  be  reasonably  supposed  that  it  was  intended  it  should 
benefit  those  who  might  be  removed  many  degrees  in  relationship 
from  the  deceased,  and  whom  he  may  not  have  known  even 
from  report. 

To  construe  the  word  **heir''  or  "distributee"  would  have  this 
effect,  and  extend  the  benefit  of  a  recovery  to  the  remotest  heir- 
chip. 

It  is,  of  course,  for  thp  legislature  to  say  how  far  the  right 
shall  extend;  but  in  construing  the  meaning  of  terms  used  by  it,  it 
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is  proper   to  consider  the  purpose  of  the  statute  and   the  history 
'^  of  legislation  upon  the  subject.  ^ 

The  words  **heir"  and  "distributee"  are,  when  teehniaolly  con- 
'^fiidered,  not  intorohangeabie.  The  first  applies  to  an  estate  of 
inheritance.  The  heir  takes  the  land,  but  not  the  personalty*. 
The  word  does  not  describe  one  who  takes  assets  in  the  form  of 
money  from  a  personal  representative  ;  and  in  a  popular  usage 
14  more  often  used,  as  meaning  child  than  distributee. 

I'rior  to  enactment  of  the  statute  in  question  our  legislature  had 
given  f he  widow  and  minor  child  of  one  killed  in  a  duel  a  right  of 
action  against  the  surviving  prinqipal,  and  ail  the  promoters  of  it, 
with  the  right  to  also  recover  punitive  damages. 

Then  came  the  act  of  1K54,  as  to  a  kiliiny:  by  negligence;  and  in 
1866ahe  legislature  enacted  a  law,  by  which  ''the  widow  and 
minor  children  of  one  killed  by  the  careless,  wanton  or  malicious 
use  of  firearms,  were  given  aright  of  action  against  the  offender 
for  reparation  of  the  injury,  with  the  right  to  the  jury  to  give 
punitive  damages. 

All  of  these  statutes  were  incorporated  into  our  General  Stat- 
utes, which  were  designed  to  constitute  a  general  system  of  law; 
and  being  in  pari  materia  should  be  construed  alike,  unlesfl  the 
language  used  forbids  it.  There  is  no  good  leason  why  the  bene- 
fit of  the  recovery  in  the  one  case  should  be  confined  to  the 
widow  and  children,  and  in  the  other  reach  to  the  remotest  reU 
ative,  who  was  in  no  way  dependent  upon  the  deceased,  and 
who  suffered  no  loss  by  his  deatli. 

Tt  follows  that  as  the  deceased  left  no  widow  or  child,  this  ac- 
tion can  not  be  maintained  under  the  third  section  of  the  statute 
under  consideration,  and  as  the  appellee,  as  father,  had  no  ri|i:ht 
to  sue  under  the  first  section  of  it  any  more  than  under  the  third 
section,  the  demurrer  to  the  petition  should  have  been  sustained^ 
and  the  action  dismissed. 

It  is  so  ordered  and  judgment  reversed. 


LYONS,  Ac.  v.    DEPPEN,  &c. 
(Filed  June  21,  1890.) 

Landlord  BDd  tenant— MorrgAKe— A  mortirafre  exeonted  by  a  teDani  npon 
hlB  property  during  the  term  of  hiB  lease  constltnteR  a  lien  prior  to  the  lieo 
of  hlR  landlord  for  rent,  whlob  nocriies  under  a  new  lease  executed  after  the 
mortgrtga,  but  such  mortgafiu  will  not  inolude  property  subsequently  brought. 
upon  the  leased  premises;  as  to  the  latter  the  landlord's  lien  will  be  px«^ 
ferr»»d. 

Sections  18  and  18,  article  S.  chapter  66,  General  Statutes,  construed. 

Willis,  Dulaney  &  liindsa^*  for  appellants. 

C.  B.  Seymour,  A.  C.  Rucker  and  Guy  O.  Sibley  for  appei lees ^ 

Appeal  from  Louisville  Chancery  ('ourt. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

The  question  in  this  case  is  about  construction  of  seotiona  Ift 
and  13,  article  2,  chapter  H6,  General  Statutes,  as  follows: 

**Sec.  12.  All  valid  liens  upon  the  personal  property  of  a  lessee, 
assignee  or  under-tenant,  created  before  the  property  was  oarrie^ 
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upon  the  leased  premises,  shall  prevail  against  a  distress  warranto 
or  attach  IT.  en  t  for  rent.  If  suob  lien  be  created  whilst  the  prop*, 
erty  is  on  the  leased  premises,  and  on  property  upon  which  the 
landlord  hath  a  superior  lien  for  his  rent,  then  to  the  extent  of 
ODi>  years  rent,  whether  the  samH  accrued  before  or  after  the 
creation  of  the  lien,  a  distress  or  attachment  shall  have  prefer- 
ence, and  be  first  satislied.  provided  the  same  is  sued  out  in 
ninety  days  from  the  time  the  rent  was  due. 

*'Sec.  13.  A  landlord  shall  have  a  superior  lien  on  the  pro- 
duce of  a  farm  or  premises  rented,  on  the  fixtures,  on  the  house- 
hold furnituro  ana  other  property  of  the  tenant  or  under-tenant, 
owned  by  him,  after  possession  is  taken  under  the  lease;  but  such 
leaae  shall  not  be  for  more  than  one  year's  rent  due,  or  to  become 
due,  nor  for  any  rent  which  has  been  due  for  more  than  120  days. 
But  if  any  such  property  be  removed  openly  from  leased  premises, 
and  without  fraudulent  intent,  and  not  returned,  the  lien  of  the- 
landlord  shall  be  lost  as  to  it,  unless  the  same  be  asserted  by 
proper  procedure  witJiin  fifteen  days  from  the  day  of  removal." 

The  landlord  has  a  lien  upon  property  of  the  tenant  described 
in  section  13,  in  virtue  alone  of  an  express  or  implied  contract  of 
lease,  and  when  the  period  of  such  lease  ends,  the  lien,  that  is 
an  incident  of  it,  necessarily  terminates,  except  that  by  express, 
provision  it  can  be  enforced,  as  to  property  to  which  it  had 
already  attached,  within  120  days  after  the  rent  becomes  due, 
which  might  be  at  the  same  time  the  lease  expires.  But  such 
lion  does  not  prevail  against  any  other  valid  lien  created  before 
the  beginning  of  the  term  of  lease,  or  before  the  property  la 
carried  upon  the  leased  premises. 

It  thus  results  that  a  valid  mortgage  lien  created  during  one 
term  of  a  lease  must,  under  the  statute,  be  regarded  superior  ta 
the  landlord's  lien  existing  during  a  second  term  of  lease  to  the 
same  tenant,  that  had  not  begun,  nor  was  contracted  for  when 
the  mortgage  was  executed,  otherwise  a  mortgage,  valid  in  all 
respects  and  enfcrcible  between  the  parties  to  it.  might  be  ren-<. 
dered  inoperative  at  the  mere  will  of  a  third  party,  who  had, 
before  expiration  of  the  first  term  of  lease,  indicated  no  inten- 
tion to  lease  for  a  second  term,  nor  by  contract  bound  either 
himself  or  the  tenant  for  a  second  term. 

For  protection  of  the  landlord  intervening  mortgages  are  not 
permitted  by  the  statute  to  prevail  against  his  lien,  existing  un- 
der contract  of  lease  already  made.  But  for  protection  of  other 
creditors  the  statute,  according  to  fair  import  of  the  language 
used,  lis  well  as  reason,  makes  a  mortgage  lien,  created  before 
execution  of  a  contract  of  lease,  superior  to  a  landlord's  lien  ex-, 
isting  under  such  contract. 

We  do  not  regard  the  opinion  in  the  case  of  English  v.  Duncan 
properly  interpreted,  inconsistent  with  the  views  here  expressed. 

As  the  mortgage  upon  the  property  in  contest  was  executed  to 
J.  A.  Lyon  previous  to  the  respective  contracts  between  appel- 
lees, Deppen  and  Bowling,  owners  of  the  two  buildings,  conptitut- 
Ing  one  hotel,  and  V.  E.  Lyon,  tenant  of  both,  for  a  second  term 
of  lease,  it  must,  in  our  opinion,  be  held  superior  to  them. 

But  only  such  property  on  the  leased  premises  at  death  of  V. 
E.  Lyon,  as  is  shown  by  the  mortgage  to  have  been  actually  in^ 
eluded  in  his  mortgage,  can  be  made  subject  to  it,  the  landlord's 
lien  upon  all  such  as  was  carried  on  the  premises  after  the  exe- 
cution of  it  being  superior. 

The  judgment  as  to  appellees,  Deppen  and  Bowling,  is  reversed,, 
and  remanded  for  proceedings  consistent  with  this  opinion;  anci 
as  to  Glen,  it  is  affirmed. 
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CAVANAUGH  v.  tniTT. 

(Filed  June  17,  1890.) 

1.  Fraudulent  ooDTeyanoes— LimitatioD^Pleadlnff— On  May  1,  1872.  appel- 
lee obtained  a  judgment  against  John  Gavanauftb,  tDe  husband  of  appellant, 
Catherine  Cavanaugh.  An  appeal  was  taken  to  this  oourt  and  the  Judgment 
superseded.  The  appeal  was  dismissed  in  1878;  the  mandate  was  filed  In  the 
lower  court  on  April  6,  1878;  an  execution  sued  out  and  returned  *'no  prop- 
erty" on  May  2,  1878.  November  6,  1878,  the  husband  made  a  oonreyanoe  of 
all  his  property  to  his  wife,  the  appellant,  in  consideration  of  love  and  affeo- 
tion.  On  December  7,  1887,  appellee  brought  this  action  to  set  aside  the  deed 
as  fraudulent,  and  to  subject  property  conveyed  to  the  satisfaction  of  bis 
'debt,  to  which  appellant  interposed  the  defense  of  the  statute  of  limitation. 
Held— That  the  time  within  which  appellee  was  prevented  by  the  supersedeas 
from  taking  any  steps  towards  obtaining  latisfaction  of  his  judgment  will 
be  taken  out  of  the  calculation  of  time  off  running  of  the  statute,  but  the 
proof  showing  a  failure  to  pursue  his  remedy  for  more  than  five  years  before 
the  institution  of  the  suit  to  annul  the  d^d,  the  statute  presents  a  bar  to  tbe 
action.  Section  6,  article  3,  chapter  71,'  General  Statutes,  and  section  21, 
article  4.  chapter  71,  General  Statutes,  oobstrued. 

2.  Pleading— Reply— Amended  petition— A  reply  alleging  that  appellee  did 
not  discover  the* fraud  until  within  five  years  of  the  bringing  of  the  action 
wan  Insufficient ;  it  was  necessary  to  allege  that  by  the  exercise  of  reasonable 
diligence  tbe  fraud  could  not  have  been  discovered  within  five  years.  After 
the  pleadings  had  been  fully  made  up  the  court  did  not  abuse  its  discretion 
In  refusing  to  permit  an  amended  petition  to  be  filed,  which  attacked  the 
conveyance  as  void  for  want  of  a  description  of  the  property. 

H.  M.  Lane  for  appellant. 

Andrew  A.  Haggin  and  John  R.  Doughan  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellee,  Jo.seph  Britt,  obtained  a  Judgment  in  the  Jeffer- 
son Court  of  Common  Pleas  on  May  1,  1872,  against  John  Cara- 
naugh,  the  husband  of  the  appellee,  Catharine  Cavanaugh. 

An  appeal  was  taken  to  this  court,  and  the  judgment  super- 
Beded. 

The  appeal  was  dismissed  in  1878.  The  mandate  of  this  court 
was  filed  in  the  lower  court  on  April  6,  1878,  an  execution  sued 
t)ut  upon  the  judgment  and  returned  **no  property,  on  May  2,  187K, 

November  5,  1873,  the  husband  made  a  conveyance  of  all  his 
property  to  the  appellant. 

It  was  a  sweeping  transfer.  No  property  was  described.  It 
x^onveyed,  or  at  least  attempted  to  convey,  to  her  all  the  property 
of  her  husband  of  everj' description. 

Tlie  recited  consideration  is  love  and  affection. 

This  action  was  brought  by  the  appellee  on  December  7,  1887.  to 
set  aside  the  deed  as  not  only  voluntary,  but  actually  fraudiileiit« 
ani  to  subject  to  the  payment  of  the  judgment  four  lots  of  land. 
which  the  debtor  owned  at  the  time  of  its  rendition,  and  which 
are  now  claimed  by  the  appellant,  under  the  deed  from  her  i!us- 
band. 

Several  defenses  are  pleaded.  Among  them  is  payment.  There 
is  no  evidence,  however,  to  support,  this  plea.  Also  that  there 
was  not  only  a  good,  but  valuable,  consideration  for  the  deed. 

It  is  evident,  however,  that  if  not  actually  fraudulent,  it  ^eas 
constructively  so  as  to  the  existing  creditors  of  the  grantor,  and 
*t  best  but  a  voluntary  conveyance. 
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The  grantee  also  relies  upon  not  only  the  five,  but  the  ten  years^ 
statute  of  limitation  as  to  actions  seeking  relief  for  fraud,  and; 
whether  the  conveyance  to  her  is  protected  by  the  lapse  of  time  is. 
the  only  real  question  in  the  case.  Under  our  statute  an  action 
for  relief,  upon  the  ground  of  fraud  or  mistake,  must  be  com-t. 
menoed  within  Ave  years  after  the  cause  of  action  accrues;  and 
section  6,  article  8,  chapter  71  of  the  General  Statutes,  says: 

"In  actions  for  relief  for  fraud  or  mistake,  or  damages  for  either, 
the  cause  of  action  shall  not  be  deemed  to  have  accrued  until  the. 
discovery  of  the  fraud  of  mistake;  but  no   such  action  shall  be 
brought  ten  years  after  the  time  of  making  the  'contract  or  the 
perpetration  of  the  fraud." 

The  five  years'  provision  of  the  statute  merely  perfects  the  first 
clause  of  this  section,  and  fixes  the  limitation  as  five  years  from 
the  discovery  of  the  fraud,  or.  as  construed  by  this  court,  aH  five 
years  from  the  time  when  the  creditor,  in  the  exercise  of  ordinary 
diligence,  should  have  discovered  it.  (Dye  v.  Holland,  4  Bush, 
635.) 

The  legislature  has  seen  fit,  and  wisely  no  doubt,  to  also  pro^ 
Tide  that  an  action  to  annul  a  conveyance  as  fraudulent,  as  ta 
antecedent  creditors,  is  barred  in  ten  years  after  its  execution, 
regardless  of  the  time  when  the  creditor  may  discover  the  fraud. 

This  applies  to  constructive  as  well  as  actual  frauds. 

It  was  intended  to  quiet  did  transactions,  and  to  fix  a  time  be-^ 
yond  which  the  parties  should  not  contend  as  to  when  the  fraud 
was  discovered. 

It  would  be  unreasonable  to  suppose,  however,  that  it  intended, 
when  it  so  limited  the  time,  that  the  creditor  should  be  burred 
of  bis  action  at  the  end  of  it,  if,  during  that  period,  some  other  pro<«. 
vision  of  law  had  prevented  him  from  bringing  it. 

In  the  case  now  before  us  the  debtor  superseded  the  Judgments 
It  remained  so  until  April,  187H.  This  deprived  the  appellee  of 
the  right  to  bring  any  action  looking  to  the  collection,  or  even 
the  protection,  of  his  Judgment.  The  superseding  of  it  prevented 
any  sten  in  that  direction.  This  condition  resulted  from  the  act 
of  the  debtor,  who  was  a  necessary  party  to  any  suit  to  anhul 
bis  conveyance.  The  law  gave  him  the  right  to  thus  stop  his 
creditor  from  proceeding  to  collect  his  demand;  and  it  would  be 
nnrpasonable  to  permit  him  to  exercise  this  right,  and  then  allow 
one  holding  under  a  fraudulent  conveyance  from  him  to  claim 
that  the  time  during  which  the  right  to  sue  had  been  thus  sus^ 
pended  should  be  estimated  .as  a  part  of  the  limitation. 

This  would  bar  the  creditor  of  a  right  by  lapse  of  time,  when, 
during  the  same  time,  he  was  forbidden  by  law  from  exerclHing 
the  right,  and  would  have  been  in  contempt  of  court  if  he  had  at^ 
tempted  to  do  so. 

It  was  decided  in  Johnson  v.  Williams,  Ac.  82  Ky.,  45,  that  after 
a  judgment  has  beenrdbtained  and  superseded  by  the  debtor,  the 
creditor  has  no  right  to  bring  an  action  upon  it,  and  protect  it  by 
suing  out  an  attachment  against  the  debtor's  property.  He  can 
not  harass  the  debtor  with  another  suit  while  the  judgment  ia 
thus  suspended,  and  the  right  to  it  in  question. 

This  being  so,  it  is  not  supposable  that  such  a  solecism  exists 
in  the  law  as  to  say  that  one  must  exercise  a  right  within  a  cer- 
tain period,  or  he  shall  be  barred  from  doing  so,  when,  during^ 
that  same  time,  it  forbids  the  exercise  of  the  right. 

Moreover,  section  21,  article  4,  chapter  71  of  the  General  Stat-^ 
utes  provides:  **In  all  cases  where  the  doing  of  an  act  necessary 
to  save  any  right  or  benefit  is  restrained  or  suspended  by  InjunC'v 
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tion,  or  other  lawful  restraint,  vauaDoy  in  office,  absence  of  an 
x)fficer,  or  his  refusal  to  act,  the  time  covered  by  the  injunction, 
restraint,  vacancy,  absence  or  refusal  to  act,  shall  not  be  esti. 
mated  in  the  application  of  any  statute  of  limitation/^ 

In  the  case  of  Phillips,  &q.  v.  Shipp,  Ac,  81  Ky.,  436,  to  which 
we  have  been  referred,  the  judgment  sought  to  be  enforced 
against  property  in  the  hands  of  a  voluntary  grantee  had  not 
been  superseded. 

While,  however,  ten  years  had  not  elapsed  before  the  bringing 
t>f  this  action,  during  which  the  appellee  could  have  brought  it, 
^et  over  nine  years  had,  and  the  limitation  of  Ave  years  being 
«ptly  pleaded,  the  burden  rested  upon  the  appellee  by  proper 
pleading  and  evidence  in  support  of  it,  if  denied,  to  avoid  the 
effect  of  the  plea. 

His  reply  merely  avers  that  he  did  not  discover  the  fraud  until 
within  five  years  before  the  bringing  of  the  action.  His  testimony 
x)nly  gees  this  far;  and,  according  to  the  repeated  ruling  of  this 
court,  it  is  insufficient. 

In  such  a  case  it  is  incumbent  upon  him  to  reply,  not  only  tliat 
ho  did  not  discover  the  fraud  within  five  years  before  the  institu- 
tion of  his  action,  but  that  the  exercise  of  ordinary  diligence 
upon  his  part  would  not  have  led  to  the  discovery;  and  if  his  r«;- 
plication  be  denied,  he  must  by  testimony  present  a  state  of  case 
showing  that  the  exercise  of  such  diligence  by  him  would  have 
been  of  no  avail.  (Zackay's  Adm'r  v.  HioivS,  7  Ky.  Law  Bep., 
755;  Cotton  v.  Brown,  fl  Ky.  Law  Rep.,  115;  Woods  v.  James,  Ac, 
10  Ky.  Law  Rep.,  581.) 

While  the  recording  of  the  conveyance  may  not  have  operated 
«s  constructive  notice  to  the  appellee  of  its  existence,  he  being 
an  antecedent  creditor,  yet  it  is  a  circumstance  which  may  be 
tsonsidered  in  determining  when  the  discovery  of  the  fraud  might, 
by  the  exercise  of  ordinary  care,  have  been  made. 

A  creditor  has  a  right  to  regard  the  condition  of  his  debtor, 
when  the  debt  was  created,  as  continuing;  but  he  has  no  right, 
to  shut  his  eyes,  and  then  say  that  he  did  not  discover  the  fraud 
until  within  five  years  before  the  bringing  of  his  action. 

If  so,  then  his  negligence  would  often  work  great  hardship  to 
voluntary,  but  innocent,  grantees. 

If  the  circumstances  surrounding  him  are  sufficient  to  lead  one 
t)f  prudent  mind,  in   the  exercise  of  ordinary  diligence,  to  dis 
cover  the   changed  financial  condition  of  bis  debtor,  then   he  is 
required  to  exercise  that  diligence  within  a  certain   time  or  iiold 
his  peace. 

In  this  instance  the  creditor  resided  in  the  county  where  the 
deed  was  made  at  the  timn  of  its  execution. 

It  is  true  he  moved  to  another  county  not  very  distant  not  lon^ 
lifter,  but  he  returned  in  1882.  and  yet  iiis  action  was  not  brought 
until  Ave  years  thereafter.  He  had  a  returi.  of  nulla  bona  as 
early  as  187^},  and  his  long  delay  implies  laches  upon  his  part, 
which  his  own  testimony  in  no  way  excuses.  Opportunity  should 
not,  therefore,  be  given  for  an  effort  to  cure  the  defective  plead- 
ing. 

The  appellee  complains,  by  a  cross  appeal,  of  the  rejection  by 
the  lower  court  of  an  amended  petition,  assailing  the  conveyance 
to  the  appellant  as  void,  for  want  of  description  of  the  property 
conveyed. 

It  was  tendered  after  the  pleadings  had  been  fully  made  up,  and 
was  based  upon  a  fact  known  to  the  appellee  when  he  brought  his 
action.    This  court  can  not,  therefore,  hold  that  the  court  below 
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abused  Me  discretion,  even  conceding  the  suffloiency  of  the  pro- 
posed pleading. 

The  judgment  is  afflrmed  upon  the  cross  appeal  and  reversed 
upon  the  main  appeal,  with  directions  to  dismiss  the  appellee's 
petition. 


DURRETT.  GD'N  v.  COMMONWEALTH. 

(Filed  June  26,  1890.) 

1.  Ouardian  and  ward— InTestrnent  of  ward's  eRtate— The  guardian  of  an 
iDfanc  haylDg  in  bis  bands,  as  estate  of  his  ward,  stook  in  the  Third  Na- 
ftonal  Banlc  of  Clnolnnatl,  O  ,  and  tlie  National  Branob  Bank  of  Madison, 
Ind..  and  the  stock  in  th^  Indiana  Bank  deolininR  in  value,  after  an  (*xan]i- 
nation  of  the  affairs  of  the  MHiropolitaD  National  Bank  of  Cinoinnari,  and 
after  consultation  with  the  grandfather  of  his  ward,  a  person  of  intdlHgenoe 
aDd  prndenoe,  in  whom  the  chancery  court  of  the  county  bad  imposed  confi- 
dence by  appointins  him  to  approve  the  investment  of  a  lar^^e  portion  of  his 
ward's  money  in  real  estate,  decided  to  sell  the  bank  stock  owned  by  bis 
ward,  and  reinvest  the  proceeds  In  stock  in  tte  Metropolitan  National  Bank 
of  Cincinnati,  which  was  paying  dividends  equal  to  the  highest  dividends 
received  from  the  other  banks.  A  short  time  after  the  investment  the  Me- 
tropolitan National  Bank  failed,  and  the  owners  of  stook  received  only  about 
HO  per  cent,  of  the  value  of  their  stock.  In  an  action  to  cliarffe  the  guardian 
with  the  amount  of  loss  on  this  stock,  Held— That  the  guardian,  appearing 
to  have  acted  in  good  faith  for  the  best  interests  of  his  ward,  and  having 
made  an  investment  that  the  court,  upon  application  to  it,  would  have  di- 
rected to  have  been  made,  will  not  be  charged  with  the  loss  of  stook  result- 
ing from  the  failure  of  a  bank  apparently  strong  and  solvent. 

9.  Settlements— .furisdlction— A  county  court,  in  making  a  settlement  of 
the  acoounts  of  a  guardian,  has  no  jurisdiotion  to  inquire  into  the  proplrety 
of  any  investment  of  the  ward's  funds  reported  by  the  guardian  in  his  eettle- 
ment. 

Hallam  &  Myers  and  W.  K.  Benton  for  appellant. 

H.  P.  Wbitaker  and  Oleary  &  Hamilton  for  appellee. 

Appeal  from  Kenton  i'hancery  Court. 

Opinion  of  the  court  by  Judge  Holt. 

This  is  an  action  by  Maria  Louise"  Powell,  an  infant,  by  her 
next  friend,  upon  the  bond  of  her  guardian,  M.  M.  Durrett,  who 
became  such  fiduciary  in  November,  1K82.  Its  purpose  was  orig- 
inally three  fold: 

Ist.  To  charge  him  with  the  cost  of  what  finally  proved  to  be 
a  bad  investment  made  by  him  of  the  ward's  funds,  upon  the 
ground  that  it  was  not  only  in  direct  violation  of  our  statute,  but 
made  without  that  care  which  the  general  law  requires  of  a 
guardian. 

2d.  To  compel  a  conveyance  to  the  ward  of  certain  real  estate 
in  which  the  guardian  had  invested  her  means,  taking  the  title 
to  himself  as  her  guardian. 

8d.  For  a  settlement  of  his  accounts. 

The  suit  was  dismissed  by  the  appellee  as  to  the  last  ground 
of  action.  As  to  the  question  of  liability  for  the  investment,  it 
was  fully  prepared  by  the  parties  for  a  hearing  upon  the  merits. 
The  parties  pleaded  to  an  issue  as  to  it,  took  all  the  testimony 
they  desired,  and  by  consent  submitted  the  cause  for  a  final  judg- 
ment 
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The  lower  court  ordered  a  conveyance  to  the  ward  of  the  lands 
purchased  by  her  guardian,  but  dismissed  the  action  without 
prejudice  so  far  as  it  sought  relief  on  account  of  the  investment. 
This  was  done  upon  the  ground  that  the  guardian,  having  made 
several  settlements  in  the  county  court;  in  one  of  which  be  waa 
credited  by  the  investment,  his  liability  for  it  could  only  be 
tested  in  an  action  to  surcharge  his  accounts,  whether  he  was  so 
liable  was  the  only  issu^in  the  action.  Both  sides  have  objected 
to  the  ruling  below  upon  this  point,  the  appellee  by  then  moving 
to  set  the  judgment  aside,  while  the  appellant  has  appealed 
from  It. 

Both  have  fully  argued  the  question  of  the  guardian's  liability 
for  the  investment  in  this  court,  and  both  desire  its  determina* 
tlon. 

Evidently  the  lower  court  was  in  error  in  refusing  to  consider 
the  question  in  this  action. 

The  county  court  had  no  power  to  determine  whether  the  In^ 
vestment  had  been  properly  made.  It  had  no  right  to  try  the 
question  whether  the  guardian  had  renderd  himself  and  his  sure- 
ties liable  by  investing  tlie  ward^s  funds  negligently  or  in  viola*^ 
tion  of  law. 

The  settlement  showed  merely  that  the  investment  had  been 
made,  and  credited  the  guardian  by  the  amount  of  it. 

There  was  nothing  in  the  settlement  to  surcharge  or  falsify^ 
It  was  true  that  the  investment  had  been  made,  and  the  county 
court  had  no  Jurisdiction  to  determine  any  liability  arising  from> 
it.  Therefore,  it  was  not  necessary,  as  a  condition  precedent  to 
the  bringing  of  this  action,  to  sue  to  surcharge  it.  The  estate, 
which  came  to  the  hands  of  the  guardian,  was  a  large  one.  It 
amounted  to  considerably  over  $100,000. 

The  appellant  assumed  the  trust  at  the  instance  of  the  mother 
and  grandfather  of  his  ward,  her  father  being  dead.  The  estate 
descended  to  her  from  her  paternal  grandfather.  It  consisted 
largely  of  stocks  in  corporations.  In  1883  the  guardian,  after 
consultation  with  relatives  and  friends  of  his  ward,  obtained 
leave  from  the  Kenton  Chancery  Court  to  invest  her  means  in 
real  estate  in  the  city  of  Covington,  Kentucky. 

It  was  ordered  by  the  court  upon  condition  that  the  invest- 
ments were  to  be  approved  by  two  certain  persons  one  of  whom 
was  the  ward^s  grandfather.  In  this  way  nearly  $100,000  was  in- 
vested. Among  other  property  ho  purchased  was  some  vacant 
land,  upon  which  it  was  deemed  advisable  to  erect  some  houses, 
but  not  immediately,  owing  to  certain  circumstances  which  nepd 
not  be  detailed.  Such  appears  to  have  been  the  design  in  the 
near  future.  It  was,  therefore,  considered  advisable  that  the 
guardian  should  retain  some  means  of  the  ward  in  his  hands. 
This  conclusion  was  reached  after  consultation  between  the  guar- 
dian, the  ward ^  grandfather  and  other  persons  of  experience  and 
judgment.  Among  the  estate  which  had  come  to  his  hands,  and 
which  had  belonged  to  his  ward's  grandfather,  was  some  stock 
in  the  Third  National  Bank  of  Cincinnati,  O.,  and  the  Nati<inal 
Branch  Bank  of  Madison,  Iiid 

The  stock  in  both  banks  had  declined  in  value.  It  is  true  that 
of  the  first  bank  had  regained  its  former  value  to  a  considerable 
extent,  but  in  188fi  it  was  again  declining,  or  at  least  there  were 
indications  that  it  would  do  so.  The  dividends  in  the  Indiana, 
bank  had  fallen  from  twelve  to  six  per  cent,  per  annum.  There 
was  ground  for  apprehension  of  loss  upon  the  stock  of  both  banks. 
It  could  then  be  sold  for  considerable  more  per  share  than  stock 
oould  be  purchased  in  the  Metropolitan  National  Bank  of  Cincin* 
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natl,  O.,  wbiob  was  then  considered  an  entirely  sound  institu- 
tion fiuanoially,  and  the  stock  of  whicti  was  paying  the  same 
dividend  as  the  two  banks  in  which  the  ward  held  stock.  But 
few  governmental  securities  were  then  on  the  market,  and  they 
were  held  at  a  high  premium,  and  yielded  but  little  interest. 
After  full  examination  and  inquiry  into  the  condition  of  the  Me- 
ti'opoliran  Bank,  and  after  consultation  with  the  ward^s  grand- 
father, who,  it  will  be  recollected,  was  one  of  the  persons  selected 
by  the  court  to  approve  the  investments  in  real  estate,  and  other 
persons  of  financial  knowledge  and  experience,  it  *was  decided! 
best  to  sell  the  stock  then  held  by  the  ward,  and  invest  the  pro- 
ceeds in  Metropolitan  Bank  stock,  which  there  was  then  good 
reason  to  suppose  would  be  readily  sold  whenever  it  became  de- 
sirable to  improve  the  real  estate.  It  was  accordingly  done  in 
the  fall  of  1886  and  early  in  1887.  The  stocks  sold  had  a  down- 
ward tendency,  while  that  obtained  was  steadily  advancing  in. 
value.  The  Metropolitan  Bank  failed  in  February,  1888,  and. 
probably  not  over  fifty  per  centum  of  the  par  value  of  its  stock, 
will  be  realized  by  the  owners. 

This  is  the  investment  with  which  It  is  sought  to  charge  the 
guardian.  It  is  manifest  he  acted  throughout  in  good  faith,  and 
with  that  diligence  and  care  which  an  ordinarily  prudent  man 
would  exercise  in  the  conduct  of  his  own  affairs.  In  support  of 
this  fact  the  evidence  shows  that,  notwithstanding  the  loss  upon 
the  bank  stock,  which  will  probably  be  from  $10,000  to  $15.000« 
the  estate  now  amounts  to  considerably  more  than  it  did  when 
it  came  to  his  hands.  No  one  could  have  foreseen  the  loss;  and 
yet  if  the  guardian,  although  guilty  of  no  mala  fides,  and  not 
open  to  the  charge  of  neglect  even,  has  violated  thu  law,  it, 
owfnG:  to  its  watchfulness  of  the  interests  of  helpless  infants, 
will  hold  him  responsible. 

Mere  good  faith,  while  requisite  and  commendable,  is  not  al! 
that  is  required  of  such  a  fiduciary.  He  must  be  competent  also. 
While  it  is  his  duty  to  make  the  ward's  estate  as  productive  as  a 

Erudent  use  will  admit,  yet  he  must  do  so  in  confoimity  to  law. 
fe  must  possess  such  legal  knowledge  as  is  needful  to  the  proper 
execution  of  the  trust.  Anciently  guardians  were  held  reponsi-i 
ble  for  the  sufficiency  of  all  personal  security  which  thej-  might 
venture  to  take  for  the  estate  of  their  wards.  They  were  not 
liable  if  they  loaned  the  trust  fund  upon  real  estate  or  govern- 
mental security.  The  severity  of  this  rule  has  been  somewhat 
relaxed  by  modern  decisions;  but  it  is  not  necessary  to  here  de- 
termine to  what  extent.  Courts  liave  been  slow,  however,  to 
depart  from  its  strictness. 

It  was  accordingly  held  In  Smith,  &g.  v.  Smith,  7  J.  J.  M.,  288, 
where  a  guardian  invested  the  money  of  his  ward  in  bank  stock, 
that  he  was  liable  for  its  depreciation ;  and  undoubtedlv  if  he 
were  to  loan  the  trust  estate  to  an  individual  without  taking  se- 
curity, he  would  be  liable,  in  the  event  of  its  loss,  although  the 
borrower  might,  at  the  time  oi  the  loan,  be  a  man  of  means. 

Oar  statute  has  provided  that  our  courts  of  equity  may,  upon 
the  application,  by  petition  of  the  guardian  or  ward,  cause  the 
estate  to  be  invested,  under  its  direction,  in  real  estate  or  in  safe 
interest  bearing  bonds  of  the  United  States,  State  of  Kentucky, 
or  »oine  county  or  town  of  this  Oommonwealtli,  if  it  be  made  ap- 
parent that  such  an  investment  will  be  beneficial  to  the  ward. 
(General  Statutes,  page  707.)  This  statute  is  not  exclusive  of  all 
other  investment,  however.  It  is  the  duty  of  the  guardian  to 
make  the  estate  productive,  and  he  may,  therefore,  in  a  prudent 
manner,  loan  out  the  money  of  the  ward,  taking  solvent  personal 
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security.      In  such    a  cnse  he  will    not  be  held  liable  if  a  lo89  re- 
sults without  neglect  upon  his  part  in  preventing  it. 

Independent  of  the  statute,  supra,  the  guardian  had  the  power, 
under  particular  circumstances,  to  change  the  nature  of  the  estate 
where  it  was  manifestly  for  the  infant's  benefit.  If  a  court  would 
have  done  it,  then  it  will  support  the  conduct  of  the  guardian  in 
doing  so.  In  saying  this,  however,  we  do  not  mean  that  he  may 
do  so,  regardless  of  the  character  of  the  invAstment. 

It  is  urged  in  this  case  that  the  guardian  removed  the  ward's 
property  out  of  the  State,  and  that  this  is  forbidden  by  our  law. 

Our  statute  does  provide  that  a  resident  guardian  shall  not  re- 
move any  of  the  property  of  the  ward  out  of  this  Coramonwealtli 
without  the  permission  of  a  court  of  chancery.  (General  Statutes, 
page  707. ) 

If  the  term  ''property, '*  as  used  in  the  statute,  embraces  in- 
tangible estate,  yet  in  this  instance  we  do  not  think  that  there 
was  a  removal  within  the  meaning  of  the  law.  It  is  true  that, 
j^eneraly  speaking,  the  legal  situs  of  choses  in  action  is  where  the 
owner  resides ;but  the  estate  in  question  was  already  represented 
by  stock  in  foreign  banks,  and  the  jruadian  merely  sold  it,  and 
at  once  invested  it  in  other  stock  in  a  foreign  bank.  If  the  legal 
situs  of  that  t»old  was  in  Kentucky,  why  is  that  not  true  of  the 
new  stock?  Neither  is  it  true  that  the  appellant  took  steps  in 
making  the  investment  in  violation  of  the  judgment  authorizing 
liim  to  invest  the  means  of  the  ward.  It  did  not  require  him,  by 
Its  terms,  to  invest  all  the  estate  in  real  estate. 

The  entire  control  of  it  as  to  investment  was  not,  therefore, 
transferred  by  the  suit  to  the  chancellor.  It  did  not  take  away 
from  the  guardian  the  power  of  investment  which  he  bad  by  the 
l^eneral  law,  independent  of  the  direction  of  the  court. 

It  may  often  be  vital  to  the  interest  of  the  ward  that  the  guar- 
dian should  have  such  power,  and  be  able  to  act  at  once  without 
waiting  for  the  direction  of  a  court.  The  estate  may  be  in  peril, 
and  an  exchange  may  save  it;  under  such  a  state  of  case  com- 
mon sense,  as  well  as  a  proper  policy,  unite  in  saying  that  he 
should  be  protected  when  he  acts  in  good  faith,  and  as  a  man  of 
ordinary  prudence  would  in  his  own  affairs. 

While  he  may  go  into  a  court  of  equity,  and  by  means  of  a  suit 
^et  the  direction  of  the  chancellor  and  thus  protect  himself  from 
lialiility.  yet  he  is  not  bound,  under  all  circumstances,  to  do  so. 
Time  may  not  admit  of  it.  The  interest  of  the  ward  may  forbid 
delay,  and  to  require  him  always  to  do  so  would  often  endanger 
the  ward's  estate. 

The  fact,  therefore,  that  the  statute  gives  him  the  privilege  of 
doing  so  should  not  lead  to  his  being  held  to  a  stricter  account- 
ability than  would  otherwise  be  the  case. 

In  fact  counsel  for  the  appellee  seem  to  concede  that  the  guard- 
ian may  change  the  security  without  an  order  of  court,  and  that 
investment  by  him  of  the  ward's  means  is  iiot  confined  to  the  se- 
curities named  in  our  statute,  but  co>atend,  and  properly,  we 
think,  that  it  must  lie  a  secured  investment  of  a  character  au- 
thorized by  the  general  law,  and  such  as  has  been  sanctioned  by 
courts  of  chancery. 

In  this  instance  it  must  be  borne  in  mind,  however,  that  the 
guardian  had  not  originally,  with  the  means  of  his  ward,  purchased 
the  bank  stock.  It  had  come  to  her  by  descent.  It  was,  as  ap* 
peared  to  the  guardian,  as  a  reasonable  man,  in  peril.  The  cir- 
cumstances authorized  sucti  belief. 

Acting  honestly,  and  as  he  would  no  doubt  have  done  for  him- 
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fielf,  he,  in  effect,  exhanged  It  for  stock  in  another  banlc,  which 
was  apparently  solvent  beyond  question.  In  doing  so,  he  made 
perffonal  examination,  and  acted  upon  the  advice  also  of  hig 
ward's  near  kinsmen,  and  of  others  in  whose  Judgment  and  flnan- 
islal  opinion  he  had  a  right  to  place  confidence.  It  was  under 
the  circumstances  sucli  a  change  as  a  court  would  have  sanc- 
tioned. The  same  kind  of  security  was  obtained,  and  under  such 
circumstances  the  guardian  should  not  be  held  liable  for  a  loss, 
^bicb  could  not,  by  any  diligence  whatever,  have  been  foreseen, 
i>r  even  apprehended  in  the  slightest  degree^ 

The  Judgment  so  far  as  It  dismissed  the  action  without  preju- 
-dioe  AS  to  the  claim  on  account  of  the  bank  stock  investment,  is 
reversed  and  cause  remanded,  with  directions  to  do  so  abso- 
lutely. 


LYONS  V.  HODGEN  &  MILLER. 

(Filed  June  17,  1890.) 

Ganiing^Beoovery  of  money  lost-- Appellant  brought  this  uction  to  reoovei 
^f  ttppelleea  $1,600  lost  by  him  and  paid  to  them  In  beta  and  wagers,  between 
btm  and  them,  upon  the  future  rise  and  fall  In  price  of  petroleum,  grain, 
provlstons  and  stocks,  where  settlements  of  dilTereDoes  In  values  were  made, 
-•Dd  no  delivery  contemplated  or  had.  A  demurrer  having  been  sustained 
to  the  petition,  and  petition  dismissed,  on  appeal.  Held— The  petition  sets 
'forth  a  oause  of  action  as  authorized  by  article  1,  chapter  47,  ueneral  Stat- 
-utes,  title  "Gaming.'* 

D.  M.  Bodman  and  Brown,  Humphrey  &  Davie  for  appellant. 

W.  W^  Tbum  and  Rozel  Welssinger  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

Appellant  broug^ht  this  action  to  recover  of  appellees  $1,600, 
alleged  in  his  petition  to  have  been  lost  and  paid  by  him,  and 
won  and  received  by  them  in  sums  uf  more  than  $5  at  any  on^ 
'tinie,  between  January,  1884,  and  January,  188A,  in  bets  and 
wagers  between  him  and  them  upon  the  future  rise  and  fall  in 
price  of  petroleum,  grain,  provisions  and  stock,  which  bets  and 
wagers  were  determined  and  settlements  thereof  made  according 
to  difference  In  each  case,  less  commissions  charged  by  them,  be- 
tween the  contract  price  at  time  of  a  deal  and  market  price  on 
the  day  for  delivery  of  the  property,  which,  however,  was  not, 
Dor  intended  to  be,  delivered.  It  is  further  stated  that  appellees, 
during  the  period  mentioned,  were  engaged  in  the  city  of  Louis- 
ville under  the  name  of  The  Louisville  Cotton,  Grain  and  Provis- 
ion Exchange,  In  the  business  of  gaming,  speculating  and 
wagering. for  money  upon  fiuctuation&of  prices  of  the  articles 
mentioned,  none  of  which  were  actually  sold  and  delivered;  and 
while  fro  engaged  they  won  and  received  from  appellant  In  the 
manner  mentioned  the  amount  sued  for.  To  the  petition  a  gen- 
eral demurrer  was  sustained,  and  whether  porperly  done  depends 
apon  the  true  construction  and  meaning  of  article  1,  chapter  47, 
General  Statutes,  the  sections  of  which  relating  immediately  to 
the  question  are  the  following: 

'* Section  1.  Every  contract,  conveyance,  transfer  or  assurance 
tor  the  consideration  in  whole  or  part  of  money,  property  or 
i>tber  thing  won,  lost  or  bet  at  any  game,  sport,  pastime  or  wager. 
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or  for  the  oonBideration  of  money,  property  or  other  thing  lost  or 
advanced  at  the  time  of  any  betting,  gaming  or  wagering,  shall 
be  void. 

**Sec.  2.  If  any  person  shall  lose  to  another  at  one  time,  or 
within  any  twenty-four  hours,  $6  or  more,  or  property  or  other- 
thing  of  that  value,  and  shall  pay,  transfer  or  deliver  the  same, 
suoh  loser,  or  any  creditor  of  his,  may  recover  the  same,  or  the- 
value  thereof,  from  the  winner  or  any  transferee  of  the  winner, 
having  notice  of  the  consideration,  by  suit  brought  within  five- 
years  after  the  payment,  transfer  or  delivery.  Recovery  may 
he  had  against  the  winner,  although  the  payment,  transfer  or  de- 
livery was  made  to  his  indorsee,  assignee  or  transferee,  and  if 
the  conveyance  or  transfer  were  of  real  estate,  or  the  right 
thereto.  In  violation  of  the  first  section  of  this  chapter,  the  heirl 
of  the  loser  may  recover  it  back  by  suit  brought  within  two> 
years  after  his  aeath,  unless  it  shall  have  been  passed  to  a  pur- 
chaser in  good  faith  for  valuable-* ooiMUdei^tion  without  notice  ** 
Section  8  authorizes  an  action  in  equity  for  discovery  and  re- 
lief by  such  loser,  or  his  creditor,  or  the  persons  designated  in 
the  preceding  section,  but  when  so  obtained  the  winner  shall  be 
discharged  from  all  penalty  and  forfeiture  for  having  won  the 
money  or  other  thing  which,  or  the  value  of  which,  is  so  recov- 
ered back. 

Section  4  empowers  any  other  person  to  sue  the  winner,  and 
recover  treble  the  amount  or  value  of  money  or  thing  lost,  if  such 
loser  or  his  creditors  do  not  sue  within  six  months  after  its  pay** 
ment  or  delivt^rv. 

Section  6  provides  for  recovery  from  a  stakeholder  anymoney  or 
other  thing  that  may  be  staked  on  any  bet  or  wager. 

And  succeeding  sections  of  the  same  article  provide  fines,  pen- 
alties and  forfeitures  where  certain  designated  machines  and 
contrivances  used  for  betting  are  set  up  and  kept;  for  fine  of  a 
person  who  invites,  persuades  or  induces  another  to  visit  any 
place  where  gaming  is  carried  on,  and  recovery  from  such  per- 
son by  the  loser  or  his  creditor  of  what  may  be  lost  in  gaming  at 
such  place,  and  specific  modes  for  punishing  offenders  and  sup- 
preHsing  such  games. 

Article  2  relates  alone  to  betting  on  elections,  and  provision  is 
made  not  only  for  fines,  but  also  for  forfeiture  to  the  Common- 
wealth of  the  money  or  other  thing  so  bet  and  received.  Although 
section  1,  artice  I  seems  to  apply  to  executory  contracts,  the  con- 
sideration of  which,  in  whole  or  in  part,  is  money  or  property 
won,  lost  or  bet,  at  some  one  of  the  specified  formn  of  gaming, 
and,  therefore,  independent  of  the  statute,  void  and  unenforciblc, 
it  must,  nevertheless,  be  taken  and  considered.  In  connection  witb 
all  other  parts  of  the  chapter,  in  order  to  definitely  and  certainly 
ascertain  and  carry  into  effect  the  intention  of  the  legislature. 
For  as  each  part  relates  to  the  subject  of  gaming,  the  inference 
is  the  entire  chapter  "was  governed  by  one  spirit  and  policy, 
and  was  intended  to  he  consistent  and  harmonious  in  its  several 
parts  and  provisions.'' 

That  policy,  as  clearly  indicated,  is  to  not  only  punish  by 
fines  and  forfeitures  lor  the  offense  of  setting  up  and  keeping 
certain  designated  games,  which,  by  an  act  passed  subsequent  to 
adoption  of  the  Oenoral  Statutes,  was  made  a  felony,  but  to  give 
to  the  loser,  or  his  heirs  and  creditors,  the  right  to  recover  from 
the  winner  money  and  property  bet  and  lost  in  any  game  within 
purview  of  the  chapter,  feut  if  the  right  to  recover  given  by 
section  2,  under  which  this  action  was  brought,  be  decided  as  Is- 
contended,  not  to  relate  to  money  lost  in  any  one  of  the  modes, 
described  in  section  1,  it  Is  utterly  without  value  or  meaning. 
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It  is,  therefore,  both  a  legitimate  and  decisive  inquiry  in  this 
*«a8e  whether  the  process  by  which  appellant,  as  alleged,  lost  to 
appellees  the  money  sued  for,  can  be  properly  denominated  a 
wager,  not,  we  think,  being  either  a  game,  sport  or  pastime  ac- 
cording to  common  and  approved  usage  of  those  terms;  and  if  it 
can  be  fairly  and  legally  thus  classified,  appellant  has  prima  facia 
eause  of  action. 

In  Smith,  &c.  v.  W.  IT.  Telegraph  Co.,  84  Ey.,  684,  this  court  used 
the  following  language  in  ceference  to  parties  engaged  in  the 
precise  character  of  business  described  in  appellant^s  petition: 
'^' They  merely  wagered  on  the  market  price  of  the  commodity  at 
Bome  specified  time  in  the  future.  A  mere  statement  of  thecnar- 
acter  oi  btisiness  done  by  them  shows  it  to  be  a  species  of  gamb- 
ling,  as  well  defined  and  ab  reprehensible  as  that  of  keeping  a 
faro  bank  or  a  dice  machine,  and  is,  therefore,  illegal  and  con- 
trary to  public  policy.*' 

In  Braddus,  Wood  &  Co.  v.  McElrath  A  Co.,  88  Ky.,  200,  it  was 
held  a  contract  in  form,  one  for  sale  and  future  delivery  of  per- 
gonal property,  but  made  with  no  Intention  to  deliver,  but  that 
instead  the  seller  should  pay  or  receive  the  difference  between 
the  contract  price  and  market  price  on  the  day  stipulated  for 
tiellvery  is  a  mere  wager,  and  can  not  be  enforced  by  either 
party. 

The  same  ruling  was,  in  substancor  made  in  Sawyer,  Wallace 
^  Co.  V.  Taggart,  14  Bush,  751;  and  so:1i«chtbe  peculiar  business 
in  question  been  characterized  and  denounced  by  courts  generally 
•elsewhere^ 

It  would,  therefore,  seem  this  court  can  not  now  consistently  de- 
iside  otherwise  than  that  the  process  by  which  appellant  lost  and 
•appellees  won  and  received  the  monev  in  contest  was,  in  the 
meaning  of  the  statute,  a  wager,  and  being  so,  the  right  to  re- 
cover it  exists  under  section  8,  article  1. 

It  is,  however,  contended  that  the  mode  by  which  the  money 
In  question  was  bet,  won  and  lost  is  not  within  the  provision  of 
chapter  47,  because,  first,  it  had  not  been  contrived  nor  was 
known  to  the  legislature  in  1862  when  the  statute,  as  it  now 
exists,  was  first  embraced  in  the  Bevlsed  Statutes;  second,  it  is 
not  comprehended  by  the  language  used  in  section  2. 

Whether  it  was  known  or  devised  as  early  as  1862  does  not  seem 
to  us  at  all  materia!,  for  the  policy  of  the  legislature  was  then, 
418  it  is  now,  to  give  to  a  loser  right  to  recover  from  the  winner 
money  or  property  **het  and  lost  at  any  game,  wport,  pastime 
^r  wager,**  no  matter  by  what  particular  process  or  contrivance 
It  might  then  or  thereafter  be  done. 

It  was  the  vice  of  gaming  and  its  baleful  consequences  intended 
by  the  statute  to  denounce  and  provide  against,  and  whatever 
mode  then  used,  or  has  since  been  devised,  which  may  be  cor- 
rectly denominated  either  a  game,  sport,  pastime  or  wager,  must 
l>e  regarded  as  then  nnd  now  in  contemplation  of  the  legislature. 
It  seems  to  us  just  as  logical  to  say  that  the  business  or  occupa- 
tion in  question  is  not  against  public  policy,  because  not  known 
^r  practiced  in  1862,  as  that  for  the  same  reason  a  winner  thereby 
may  hold  to  his  ill-gotten  gains,  or  enforce  his  contract  for  pay- 
ment of  losses  incurred  bv  his  dupe,  for  if  that  form  of  gambling 
is  Dot  within  operation  of  the  statute  no  obstacle  to  recovery  by 
4k  winner  what  may  be  lost  bv  his  customer  exists  at  all. 

The  language  used  in  section  8  of  the  act  of  1798,  which  gave 
right  of  recovery  to  tbfi  loser  at  any  game,  in:  **That  if  any  per- 
son St  any  time  hereafter,  within  the  space  of  twenty-four  hours, 
^y  playing  at  any  game,  shall  lose,''  etc. 

That  provision  was   evidently  made  with    reference   to  money 
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lost  at  cards  or  other  like  K^nies,  and  would  not  be  applicable  t<^ 
a  waRer  of  the  character  we  are  considering.  But  the  lanj^uag^ 
used  in  section  2,  article  I,  chapter  47,  General  Statutes,  is:  **If 
any  person  shall  lose  to  another  at  one  time,  or  within  twenty- 
four  hours,  $5  or  more, '^  etc. 

It  does  not,  in  oqr  opinion^  make  any  difference  when  the  bet* 
or  wager  may  be  made  or  how  long  it  be  pending  and  undeteiv 
mined;  but  when  there  is  lost  at  a  wager  as  much  as  $5  at  one 
time,  the  right  of  the  loser  to  recover  it  from  the  winner  exists, 
and  he  may  sue  therefor,  or  for  the  aggregate  amount  so  lasfsT 
durintr  a  given  period. 

We  think  a  cause  of  action  was  stated  in  the  petition,  and  Ih 
was  error  to  sustain  the  demurrer.  Wherefore,  the  judgment  i^' 
reversed,  and  cause  remanded  for  proceedings  according  witlk 
this  opinion.  •        / 


HALL  V.  COMMONWEALTH. 

(Filed  June  19,  18£0-Not  to  be  reported.) 

Homioide— Murder— The  facts  of  the  oase  show  that  the  appellant,  in  tak- 
ing the  life  of  Fields,  committed  a  wantun  and  cruel  murder,  and  do- 
eztenuatiDfc  oirourostaoces  are  shown  tb^t  entitle  appellant  to  a  reversal  ot 
the  judgment  of  oonyiction. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor, 

.    There  was  no  excuse  or  justification  on  the  part  of  the  accused; 
for  taking  the  life  of  Fields. 

The  deceased,  according   to  the  weight  of   the  testimony,  was. 
standing  near  to  one  of  his  friends  with  his  hand  on  his  shoulder 
when  the  accused    approached  with    pistol  drawn   and  shot    him 
dead.    The  witness  told  the  accused  not   to  shoot,  but  the  latter, 
bent  on  taking   the  life' of   the  deceased,  persisted    in  firing    the- 
fatal  shot.     He  was   in  no   danger  whatever  when   he  fired;  but, 
on  the   contrary,  it  clearly  appears    that  it   was  a  .wanton    and' 
cruel  murJer.    There  is  no  legal  question  raised  in  the  case,  and^ 
certainly  none  prejudicial  to  the  accused.  . 

The  jury  seem  to  have  l>eeh  lenient  in   their  verdict  resulting, 
.no  doubt,  from  testimony  showing  that  !Fieids,  When  drunk,  was. 
a  dangerous  man.    There  is  no  ground  for  a^hreversal. 

Judgment  affirmed. 


VANMETER  v.  VANMETER'S  ASS'EK. 

(Filed  June  14,  18S0— Not  to  be  reported.) 

Homestead— A  debtor  havina;  made  an  assignment  for  the  benefit  of  cred"- 
itorft,  olaimcK)  as  his  homestead  a  tract  of  land  containing  llOaorea,  ownei^ 
by  bSm   in  fee,  and  adjoining  a  tract  of  lan^  containing  about  100  aor«a 
owned  by  bis  wife,  upon  which  they  resided  and  bad  tbelx  homestead,  an^ 
in  which  be  owned  a  right  of  courtesy  worth  more  than  tl,00O.    Held*>Thajl» 
bis  tract  of  110  acres  is  not  exempt  as  a  homestead,  as  the  exemption  oon^ 
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tomplated  by  the  statute  ^as  o^ned  by  him  in  the  tract  belonging  to  his 
wife. 

Leland  Hatbaway  for  appellant. 

I.  N.  Card  well  for  appellee. 

r 

Appeal  from  Clark  Circuit  Court. 
Opinion  of  tiie  court  by  Judge  Bennett. 

Tbe  appellant  assigned  all  his  estate  to  W.  Miller  for  the  equal 
benefit  of  his  creditors,  reserving  to  himself  a  ricrht  of  homestead, 
etc.  He  owned  one  hundred  and  ten  acres  of  land  in  fee,  and  his 
wife  owned  one  hundred  and  fifty  acres  of  land  adjoining  this 
one  hundred  and  ten  acres,  he  owning  a  curtesy  right  therein^ 
which  was  worth  more  than  $1,000.  On  this  land  the  appellant 
lived,  and  had  his  homestead  at  the  time  of  the  assignment.  He 
claimed  a  homestead  in  his  own  tract  of  land  in  addition  to  his 
rii^ht  in  his  wife's  land;  but  the  court  would  not  allot  it  to  him, 
upon  the  ground  that  as  he  owned  a  life  interest  in  his  wife's 
land,  which  was  worth  as  much  as  $1,0<X),  and  as  he  was  living 
on  said  land  as  a  home,  he  could  not  claim  a  homestead  in  his 
own  adjoining  tract  upon  which  he  did  not  live. 

The  object  of  the  law  was  to  exempt  from  forced  sale,  etc.,  a 
debtor's  homestead,  not  exceeding  $1,000  in  value,  to  enable  him 
to  support  and  care  for  his  dependent  family.  In  this  case  the 
appellant  owned  two  freehold  estates,  the  one  a  life  estate,  the 
other  an  estate  in  fee.  The  former  he  lived  upon  as  a  home,  and 
his  right  to  live  upon  it  for  life  as  a  home  was*  as  absolute  as  was 
his  right  to  live  upon  the  latter  for  life.  It  is  his  right  to  a 
homestead  for  the  support  of  his  family,  and  after  his  death  his 
widow's  and  infant  children's  right  that  the  law  contemplates. 
Here  the  appellant's  right  is  secured  during  his  life,  and  at  his 
death  the  widow,  in  right  of  herself  and  dependent  family,  is  en- 
titled to  a  homestead;  ko  all  the  rights,  as  appears  from  existing 
facts  that  the  law  contemplates,  are  secured.  The  contingencies 
suggested  that  may  alter  these  rights  may  never  arise.  It  is  not 
presumed  that  they  will.  The  case  must  be  determined  by  exist- 
ing facts.  According  to  these  facts  the  appellant's  rights  under 
the  homestead  law  are  amply  secured.  If  we  allowed  ourselves 
to  adjudicate  upon  the  basis  of  what  might  thereafter  occur,  why 
not  allow  a  man,  without  a  family,  a  homestead,  upon  the  sup- 
position that  he  might  thereafter  have  one?  If  ones'  life  estate 
was  worth  tnousands  of  dollars,  as  is  not  infrequently  the  case, 
wbicfi  be  occupied  as  a  homestead,  and  he  owned  in  fee  only 
$1,000  worth  of  land  adjoining  his  homestead,  would  it  be  right 
to  exempt  the  latter  tract  from  the  payment  of  his  debts?  We 
thinlc  not.  To  allow  this,  the  liomestead  law  would  be  an  engine 
of  oppression,  instead  of  a  benefit  to  the  unfortunate  and  help- 
less. 

The  judgment  is  affirmed. 


SIMS  V.  COMMONWEALTH. 

(Filed  June  17,  1890— Not  to  be  reported.) 

1-  Indictment— Tbe  Crlrainal  Code  does  not  require  tbe  Coxnmon wealth's 
attorney  to  sign  an  indictment.    An  Indictment  alleging  that  appellant 
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killed  tbe  deoMsed  by  shooting  him  with  a  plftol  la  tiiiBotent  wlthont  allege 
log  that  the  pistol  was  loaded  with  powder  and  some  hard  sobstaDoe. 

2.  InstraotlODs— The  facts  showing  no  provocation  whatever  for  the  killing, 
4Uid  the  oonvlctlon  being  only  for  manslaughter,  under  an  InstrnotloD  for 
manslaughter  given  by  the  court,  appellant  can  not  complain. 

W.  L.  Hurst  foi  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  Criminal  Code  of  Practice  requires  that  an  indictment 
inust  be  indorsed  "a  true  bill,  and  the  indorsement  signed  by  the 
toieroan.**  The  Code  does  not  require  the  Commonwealth's  at- 
torney to  sign  tbe  indictment.  It  makes  no  difference  whether 
the  person  signing  the  indictment  was  county  or  Commonwealth's 
attorney.    The  law  did  not  require  either  to  sign  it. 

The  indictment  charges  that  the  appellant  *' did  feloniously, 
willfully  and  with  malice  aforethought,  kill  and  murder  Arthur 
Fitchpatrick,  by  shooting  him  with  a  pistol.^* 

It  Is  contended  that  the  Indictment  is  lacking  in  sufficiency, 
because  it  fails  to  state  that  the  pistol  was  loaded  with  powder 
and  leaden  ball  or  other  hard  substance.  It  is  alleged  ttiat  the 
appellant  killed  the  deceased  by  shooting  him  with  a  pistol.  It 
seems  that  it  would  be  necessarily  understood  that  the  pistol  was 
loaded  with  powder  and  some  hard  substance,  capable  of  pro- 
ducing death. 

There  is  no  dispute  about  the  fact  that  appellant  killed  tbe  de- 
ceased without  any  provocation  from  him  wliatcTer.  The  appel- 
lant says  he  was  shooting  at  a  man  by  the  name  of  ** Convict 
Joe,'*  who  had  Just  tried  to  kill  the  appellant,  and  he  aooiflent- 
ally  shot  the  deceased.  If  it  be  true  that  Convict  Joe  had  Just 
fihot  at  the  appellant,  he,  Joe,  was,  at  the  timn  the  appellant 
«hot,  running  from  the  appellant  with  the  evident  purpoae  of 
abandoning  the  conflict,  and  the  appellant  was'  pursuing  him, 
which  was  not  neeesaaEv  for  him  to  do  in  order  to  free  himself 
from  apparent  danger,  therefore,  it  wa»  not  error  not  to  Inetniot 
the  Jury  upon  the  subject  of  self-defense  in  reference  to  Joe,  In 
order  to  excuse  the  accidental  killing  of  the  deceased.  Bat  the 
oourt  did  instruct  the  Jury  that  if  the  appellant  tried  In  sudden 
heat  and  passion  to  kill  Joe,  and  acclaentally  killed  the  de- 
ceased, he  was  only  guilty  of  manslaughter.  This  was  as  favor- 
able as  the  appellant  was  entitled  to.  The  appellant  was  found 
Kuilty  of  manslaughter  only. 

The  judgment  is  affirmed. 
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NICHOLSON  V.  SAME. 

Filed  June  14,  1890.) 

1.  Banking— Discounting  and  purchase  of  paper— To  constitute  a  *'dla- 
oountlna"  of  paper,  either  wlcbln  tbe  meaning  of  section  81  of  chapter  89  of 
tbe  General  Statnte8,  whioli  provides  how  a  note  may  be  plaoed  upon  tb« 
footing  of  a  bill  of  exchange,  or,  wUbln  tbe  meaning  of  tbe  national  bank- 
ing act,  tbe  money  must  be  lent  or  advanced  to  tbe  holder  and  owner  of  the 
paper  at  a  stipulated  rate,  fixed  by  tbe  general  course  of  tbe  bank's  buainefls. 
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the  iDtoreflt  being  deducted  from  the  face  Talne  of  tbe  paper,  by  way  of  die 
Doaot,  and  aa  tbe  prioe  to  be  paid  for  tbe  paper  and  tbe  oae  of  tbe  moseT 
advanced  thereon.    Bat  tbla  does  not  mean  tbat  there  should  be  an  ezaot 


■nd  nnlform  standard  applicable  to  all  paper,  without  regard  to  tbe  ability 
of  tbe  parties  to  It,  or  tne  amonnt,  or  toe  time  for  wblob  It  la  to  mn,  but 
that  papnr  of  Its  fleveral  olaaaea  may  have,  and  does  have,  a  dlaoonnt  value 
tenerally  rpgnlar  and  nnlform,  and  if  that  standard  of  uniformity  Is  acted 
uiK>n,  tbenlt^Miybe  said  there  was.  a.dJflCQun  ting;  but  If  there  la  a  rate 
fienerally 'applied,  and  tbe  transfer  Is  made  witbotit  reference  to  th»t,  but  as 
In  a  case  of  a  barter  and  sale  on  tbe  street,  or  as  applied  to  things  senerally 
other  than'oboses  In  action,  then  the  transaction  Is  a  sale  and  purchase,  and 
not  a  dlncountlng. 

Tbe  note  sued  on  matured  December  80,  1887.  The  cashier  says  tbe  bank 
purchased  It  In  the  resular  course  of  business  on  tbe  27th  of  December:  that 
tbe  time  was  so  short  ne  did  not  calculate  the  interest ;  that  he  gave  1969  on 
the  note  In  a  lumping  trade,  taking  off  $1— the  note  being  for  I0BO— that  tbe 
bank's  rate  of  discount  has  remained  at  8  per  cent,  for  a  number  of  years. 
Held—That  tbe  bank's  acquisition  of  tbe  note  was  by  purchase,  and  not  by 
discount:  and,  being  a  national  bank.  Its  act  was  ultra  vires,  and  It  ao- 
liulred  no  title  to  the  paper. 

9.  A  national  bank  can  not  acquire  title  to  a  note  by  purchase,  tbe  pur- 
'Obase  of  promissoiy  notes  not  being  within  tbe  powers  confened  upon 
national  banks. 

8.  Pleading— The  words  "sold**  and  ''discounted,"  used  In  the  petition, 
were  Intendra  by  the  pleader  to  have  tbe  same  meaning,  tbe  word  **sold" 
being  used  to  convey  the  Idea  of  a  transfer  by  discounting  according  to  the 
xmmem  of  business  and  tbe  regular  rates  of  discount,  rather  than  a  barter 
•nasale.  Moreover,  as  an  Issue  was  made  by  tbe  answer  as  to  whether  tbe 
bank  acquired  tbe  note  by  purchase  or  by  discount,  It  Is  now  too  late  after 
Issue,  verdict  and  judgment  to  say  tbat  tbe  petition  was  defective  for 
duplicity. 

J.  W.  Croaii,  Fairleigb  A  Straus  and  Jno.  T.  Bashaw  for  appel- 
lants. 

Vm.  Carroll  for  appellee. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Ward. 

It  is,  perhaps^  unrfortwiate  tbat  there  was  an  agreement  in  tbe 
lower  court  that  one  of  these  cases  should  abide  the  reimlt  of  the 
other,  beoaose  it  is  evident  that  there  is  soiue  difference  in  fact 
between  the  two  caseB,  and  without  having  theBe  dlffereneeg 
pointed  out  in  some  mode  it  Is,  of  course,  Impossible  to  say 
whether  the  result  under  the  law  should  be  the  same  in  both 
cases.  As  the  agreement  was  made,  the  difficulty  is  more  oom- 
plioated  by  the  rendition  of  a  Judgment  In  the  second  case  he- 
fore  a  result  was  reached  by  a  final  and  conclusive  Judgment  In 
the  first  case. 

Evidently  this  court  can  be  controlled  in  Its  consideration  and 
^determination  only  by  the  pleadings,  evidence  and  rules  of  law, 
made,  given  and  applied  In  the  principal  case,  and  without  giving 
cooRtruetlon  to  the  agreement,  or  meaning  to  intimate  what  ought 
to  be  the  law  of  the  other  case,  simply  affirm  or  reverse  the  Judg- 
ment in  the  second  case,  as  it  may  affirm  or  reverse  the  Judgment 
In  the  other. 

Looking  to  the  decisions  of  the  courts  of  this  State,  this  ease  is 
one  of  first  impression.  That  it  is  a  very  important  one  will  be 
conceded  by  all.  Its  consideration  and  decii^ion  should,  there- 
fore, be  approached  with  a  clear  understanding  of  its  controlling 
facts,  and  of  the  statutes  by  which  the  effects  following  from 
these  facts  are  to  be  determined. 
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The  appellee,  a  bank  iuoorporated  and  acting  under  the  Unite<t 
States  national  bank  act,  olaiminK  to  be  the  holder  and  owner  of 
the  note  hereinafter  set  out  in  full,  instituted  this  suit  thereoo 
against  the  makers,  the  appellants,  and  the  indorsers.  The  note 
was  as  follows: 
**$260.  March  80,  1887. 

••Nine  months  after  date  we  promise  to  pay  to  the  order  of  B. 
8.  Smith  two  hundred  and  sixty  dollars,  at  German  Insurance 
Bank,  Louisville,  Ky.,  value  received. 3 

**J.  W.  KIDGWAY, 
*L.  B.  NICHOLSON.  •' 

Indorsed  **B.  S.  Smith  and  J.  J.  Smith.'* 

The  bank  alleged  that  '*  before  the  80th  of  December,  1887,  B. 
B.  Smith  sold,  assigned  and  transferred,  and  discounted  for 
value  said  promissory  note  to  the  plaintilf,  and  at  the  same  time 
J.  J.  Smith  indorsed  said  note  to-  the  plaintiff,  and  guaranteed 
the  p-^yment  thereof  at  its  maturity." 

The  makers  only  made  defense. 

It  is  insisted  by  them  that  the  petition  is  defective  in  this,  that 
it  sets  out  inconsistent  claims,  first,  that  the  notd  was  sold  to  It; 
and,  second,  that  it  was  discounted  by  it,  and  that  as  the  bank 
had  no  right  to  buy  or  purchase  the  note,  but  only  the  right  to 
acquire  the  title  to  it  by  discounting  it;  that  its  pleading  should 
be  most  strongly  construed  against  it,  and  that  on  demurrer  the 
allegation  should  be  construed  to  be  an  allegation  of  purchase 
rather  than  one  of  discount. 

This  position  would,  in  our  opinion,  be  well  taken,  if  the  words 
'•purchase''  and  "discount.,"  as  used  inordinary  business  trans- 
actions, necessarily  meant  different  things,  but  as  we  will  have 
occasion  before  this  opinion  is  completed  to  show  that  these 
words  are  often  used  synonomously,  or  as  convertible  terms, 
their  exact  meaning  depending  more  upon  all  that  was  said  and 
done  in  connection  with  the  word  than  upon  the  exact  and  tech- 
nical meaning  of  the  word,  we  are  of  opinion  that  it  would  be  too 
technical  to  say  that  **8old,"  as  used  in  the  petition,  was  in- 
tended to  convey  the  idea  of  barter  and  sale  rather  than  thi^ 
transfer  by  discounting  according  to  the  usages  of  business  and 
the  regular  rates  of  discount. 

The  collocation  of  the  words  in  the  petition  shows  that  they^ 
were  Intended  to  have  the  same  meaning  bv  the  pleader,  and  thi*a 
is  made  more  manifest  in  view  of  admission  by  counsel  for  ap- 
pellant that,  pending  a  demurrer  to  the  petition,  the  word  ••dla-^ 
counted"  was  interlined  by  consent. 

Moreover,  an  issue  was  made  by  the  answer  as  to  whether  the^ 
bank  acquired  the  note  by  purchase  or  by  discount,  and  it  is  now 
too  lato,  after  issue,  verdict  and  judgment,  to  say  that  the  peti- 
tion wag  defective  for  duplicity.  The  only  question  before  this 
court  for  review  is,  was  that  issue  properly  tried? 

As  indicated,  the  makers  of  the  note,  by  their  answer,  claimed 
that  the  appellee,  bank,  purchased  the  note;  that  it  did  not  dis- 
count the  note,  and  that  as  the  purchase  of  promissory  notes  ia 
not  wirliin  the  powers  conferred  on  national  banks,  its  act  waa 
ultra  vires,  and  it  acquired  no  title  to  the  paper.  A  second  con- 
tention is,  that  if  the  act  was  not  ultra  vires,  tliat  still  as  the  note 
was  not  discounted,  but  purchased,  the  bank,  if  it  acquired  title 
at  a!l.  it  took  the  paper  subject  to  all  defenses  which  the  makers 
had  against  it  before  notice  of  the  assignment,  and,  in  appro- 
priate averments,  a  defense  was  relied  upon,  which  we  need  not 
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state,  as  the  sole  question  now  before  us  relates  to  the  issue  as  ta 
whether  there  was  a  discounting  or  a  purchase. 

The  only  evidenoe  given  upon  the  subject  was  that  of  the  cash^ 
ier  of  the  bank,  who  stated,  in  substance,  that  he  had  been 
cashier  of  appellee,  bank,  since  1874.  The  bank  purchased  the 
Dote  sued  on  before  its  maturity,  and,  as  shown  by  the  protest 
thereon,  it  was  protested  at  the  German  Insurance  B^nk,  Louis^ 
ville,  Ky.,  and  had  been  sent  there  before  maturity  some  weeks. 
Do  Dot  remember  exact  time.  The  plaintiff  had  purchased  it  for 
value  before  dup,  and  in  the  regular  course  of  business.  Our  rate 
of  discount  has  remained  at  eight  per  cent,  for  a  number  of  years. 
The  transaction  of  purchase  is  of  record  on  the  books.  We  bought, 
both  notes  at  the  same  time.  After  examining  the  books  he  said : 
"I  was  mistaken  as  to  the  time  the  notes  were  purchased  before 
maturity.  The  note  sued  on  matured  December  .HO,  1889,  had 
three  days  of  grace,  and  the  record  shows  that  they  were  pur- 
chased December  27,  1887,  but  the  bank  obtained  Ihem  on  the  26thv 
and  the  entry  was  made  on  the  27th,  the  day  after  they  were 
bought.  I  did  not  calculate  the  interest  on  this  note,  the  time 
was  so  short.    It  did  not  amount  to  much. 

"1  gave  Smith  $260  on  the  note  in  a  lumping  trade,  taking  off  $1;^ 
the  note  was  for  $200,  and  I  paid  him  for  it  $259.'' 

Upon  this  evidence  the  court  instructed  the  jury  to  find  for 
the  plaintiff  if  it  believed  from  the  evidence  that  the  note  was 
discounted  in  the  usual  course  of  bnsines'9,  and  for  value,  etc.,. 
and  refused  at  appellants'  instance  to  instruct  the  Jury  to  find  iojc 
defendant  if  the  note  was  purchased,  and  also  refused  to  deflna 
the  words  purchase  and  discount. 

The  court,  by  its  action  upon  the  pleadings,  seems  to  have  beerx 
of  the  opinion  that  the  issue  was  a  material  one,  and,  being  of 
this  opinion,  it  seems,  if  it  was  a  case  admitting  of  doubt  in  its. 
facts,  that  the  appellees  were  entitled  to  have  the  first  instruq-. 
tion  asked  by  them,  as  it  was  but  the  converse  of  the  one  (^ivet'i 
for  the  plaintiff.  It  further  seems  that  the  terms,  there  being 
much  confusion  in  the  minds  of  the  business  and  commercial, 
world,  and  in  the  books,  as  to  what  is  the  exact  meaning  of  these 
words  as  employed  in  the  statute,  should  have  been  defined,  if 
the  definition  asked  by  counsel  were  correct. 

But  as  there  was  no  dispute  about  the  facts,  there  being  bu.t 
one  witness  affecting  the  question  now  before  us,  and  he  being 
introduced  by  the  appellee,  bank,  we  may,  in  considering  the 
case,  treat  that  evidence  as  we  would  had  there  been  a  motion 
for  a  peremptory  instruction  by  the  appellant.  This  motioa 
would  have  conceded  that  the  evidence  was  true,  and  that  con^ 
cession  is  the  most  favorable  one  which  the  appellee  could  have, 
asked  below,  or  can  ask  here.  So.  without  setting  out  the  in- 
structions given  or  refused  more  minutely,  we  will  apply  the  law 
as  we  understand  it  to  the  facts. 

Among  the  powers  conferred  upon  national  banks  by  the  act 
under  which  they  are  organized,  is  provided,  in  the  seventh  sub-, 
division,  that  they  shall  have  power  ''to  exercise,  l>y  its  board; 
of  directors,,  or  duly  authorized  officers  subject  fco  law,  all  such 
incidental  powers  as  shall  be  necessary  to  carry  on  the  business, 
of  banking,  by  discounting  and  negotiating  promissory  notes, 
drafts,  bills  of  exchange  and  other  evidences  of  debt;  by  receiv- 
ing deposits;  by  buying  and  selling  exchange,  coin  or  bullion; 
by  loaning  money  on  personal  security,  and  by  obtaining,  issuing^ 
and  circulating  notes  according  to  the  provisions  of  this  title.'' 

By  the  provisions  of  section  21  of  chapter  22  of  the  Genera^ 
Statutes  of   this  State,  which  we  need  not  here  recite,  a  note  of 
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1;he  kind  therein  described  must  in  order  to  be  placed  apon  the 
footing  of  a  foreign  bill  of  exchange,  be  indorsed  to,  and  dis- 
counted by,  a  bank  of  the  kind  described  In  the  statute. 

As  the  words  "indorsed  to  and  discounted  by'*  are  the  only 
words  used  in  onr  statute  as  descriptive  of  the  mode  by  which 
the  bank  can  acquire  title  to  the  paper,  so  as  to  cut  off  defeusei 
^y  the  maker,  it  is  certainly  safe  to  say  that  in  construing  that 
section  we  would  be•obliged-to^gi'^e•to•>theBe  words  the  tecboicftl 
meaning  which  they  have  in  banking  business.  (Section  17, 
chapter  2i.)  At  any  rate  the  difference  could  not  be  material  to 
this  appeal,  since  if  there  was  not  a  disoountlng  wltbin  the 
meaning  of  our  statute,  the  defense  was  not  cut  off«  and  if  there 
was  not  a  discounting  within  the  meaning  of  the  national  bank- 
ing act,  then  the  title  did  not  pass,  and  the  bank  had  no  right  of 
«ction  at  all.  The  difference  of  construction  would  not  prevent 
«  reversal  if  an  improper  construction  was  given  below. 

But  in  view  of  tne  general  principles  of  banking,  and  of  the 
powers  granted  to  banks,  which  are  denied  to  brokers  or  shavers, 
and  of  the  reasons  for  the  grant  of  these  extraordinary  powers, 
we  are  satisfied,  without  more  minutely  stating  the  reasons  there- 
Tor,  that  the  word  '* discount, *'  as  used  In  both  statutes,  has  the 
flame  meaning,  and  that  in  both  it  means" thut  mf>ney  Is  to  be 
loaned  or  advanced  to  the  holder  and  owner  of  the  paper  at  a 
stipulated  rate,  fixed  by  the  general  course  «f  the  bank's  business, 
which  Interest  is  deducted  from  the  face  value  of  the  paper,  by 
way  of  discount,  and  as  the  price  to  be  paid  for  the  paper  and 
the  use  of  the  money  advanced  thereon. 

We  do  not  mean  bv  this  that  there  should  be  an  exact  and  uni- 
trom  standard  applicable  to  all  papers,  without  regard  to  the 
ability  of  the  parties  to  it,  or  the  amount,  or  the  time  for  which 
it  is  to  run,  but  that  paper  of  its  several  classes  may  have,  and 
-does  have,  a  discount  value  generally  regular  and  nniform,  and 
if  that  standard  of  uniformity  is  acted  upon,  then  it  may  be  said 
that  there  was  a  discounting;  but  If  there  Is  a  rate  generally  ap- 
plied, and  the  transaction  of  transfer  is  conducted  without  ref- 
erence-to that,  but^as  in  a  oase  of  barter  and  sale  on  the  street, 
x>r  as  applied  to: things  generwMy  other  than i. chase*  loaet^n. 
then  the  transaction  is  a  sale  and  pi^Jrohase,  and  not  a  dlseouilt- 
ing.  (Morse  on  Banking,  sections  18,  48,  49,  72  and  78;  First 
National  Bastk^of  Boehest^v.  Pierson,  24  Minn.,  141;  Ijasear 
Brothers  v.  National  Bank,  82  Md.,  124;  Dunkle  v.  BenIok,,4iC., 
a  Ohio  State,  582. ) 

In  the  latter  case  the  fact  that  the  value  of  the  papei,  or  the 
price  to  be  paid  for  it  by  the  bank,  was  fixed  by  the  agreement 
x>f  the  parties,  rather  than  by  reference  to  tht)  bank's  usual  rates 
T«f  discount  in  use  in  the  transaction  of  its  business,  was  regarded 
as  a  proper  test,  and  to  show  that  the  transaction  was  one  of  pur- 
chase and  sale,  and  not  of  discounting. 

This  seems  to  be  a  reasonable  and  Just  test.  Banks  are  organ- 
ized for  the  purpose  of  issuing  and  loaning  money,  sometimes 
x)njy  for  the  latter,  and  it  would  certainly  greatly  detract  from 
their  powers  of  usefulness  if  they  were  allowed  under  the  guise  of 
discounting  paper  to  charge  for  it  whatever  the  necessities  of 
their  customers  might  demand.  We  Judicially  know  that  they  do 
not  transact  business  that  way,  but  that  discounting,  as  applied 
to  a  banking  transaction,  means  the  deduction  of  a  sum  aocordlna 
to  standards  of  recognized  uniformity,  as  applied  to  the  amount 
^nd  time  for  which  the  paper  has  to  run,  which  Is  the  subject  of 
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negotiation;  and  tDAt  to  purohase  paper  means  to  pay  a  sum  oer- 
tain  for  it,  the  Btandard  for  which  is  fixed  by  the  agreement  of 
the  parties. 

It  is  true  that  many  cases  may  be  found  which  hold  that  there 
was  a  discounting,  when,  according  to  the  standard  which  we 
have  fixed,  it  would  have  been  a  sale,  but  these  trahsactions 
were  really  discounted,  only  sales  oolorably  for  the  purpose  of 
eovering  up  a  usurious  transaction;  and  the  courts,  in  order  to 
prevent  usury  and  grant  relief  against  it  never  suffer  them- 
Belves  to  be  fettered  by  conventional  terms  or  subterfuges  re- 
sorted to  to  evade  the  statute.  They  aim  to  go  to  the  essence  of 
ttie  transaction. 

In  connection  with  the  authorities  referred  to  above,  we  have 
bftd  other  cases  cited  by  distinguished  counsel,  whose  labors  have 
greatly  aided  us  in  reaching  the  conclusion  stated  above,  but  the 
citations  above  mi^de  seem  to  sustain  the  conclusion  we  have 
reached,  and  we  deem  it  unnecessary  to  attempt,  at  greater 
length,  to  unravel. a  question  which  Mr.  Morse  says:  '*Has  got 
tangled  in  the  douhla  meaning  of  words,  as  well  as  having  in- 
herent difllculties.  and  has  been  much  litigated.''  And  espe- 
cially do  we  so  ft'cl,  in  view  of  the  fact  that  this  court's  opinion 
is  not  of  ultimate  authority,  save  in  this  case,  and  may  not  be 
in  it« 

Applying  the  evidence  of  this  case  to  the  law,  as  we  under-* 
stana  it,  it  is  clear  that  the  app<jllee's  acquisition  of  the  note  in 
contest  was  by  purchase,  and  not  by  discount;  that  its  act  was 
ultra  vires,  and  it  acquired  no  title  to  the  paper. 

The  judgments  are  reversed  and  the  cases  remanded  for  a  new 
trial  and  further  proceedings  consistent  herewith. 

Judge  Barbour  not  sitting. 

Judge  Bowden  delivered  the  following  separate  opinion: 

A  national  bank  has  power  to  become  the  owner  of  such  a  note. 
That  is  conceded.  The  criticism  relates  to  the  manner  in  \«  hich 
that  power  may  be  exercised.  If  the  deduction  made  was  (((ual 
to  twenty^four  per  cent,  and  the  bank  had  stipulated  for  that  rate 
and  had  so  gotten  the  note,  its  title  could  not  he  questioned.  The 
usury  would  have  been  great  and  the  bank  would  have  been  lia- 
ble to  an  action,  but  that  is  all— i.  e.,  it  has  power  to  get  the  title 
by  doing  exactly  what  was  done  so  far  as  the  amount  is  C3n- 
cerned  that  it  retained,  if  it  had  ostensibly  charged  the  $1  as 
usury;  but  it  is  said  to  have  gotten  no  title  by  reason  of  the 
fact  that  it  did  not  take  the  |l  as  usury,  but  as  a  deduction  In 
gross.  That  makes  the  title  depend  on  the  manner  of  doing  an 
act  whereby  title  is  acquired,  while  admitting  that  title  would 
have  been  acquired  if  the  transaction  had  been  different  in  form 
but  exactly  the  same  In  result. 

It  seems  to  me  the  proper  rule  In  regard  to  the  fact  of  getting 
title  is  this: 

If  the  bank  retains  an  excessive  discount,  whether  estimated  by 
reference  to  rate  of  interest  and  time  or  whether  as  an  agreed  sum, 
it  Ir  to  be  treated  as  usury,  and  as  not  affecting  the  bank's  title, 
provided  the  indorser  remains  liable,  for  it  is  then  really  an  adt 
vancement  on  the  personal  credit  of  the  indorser,  whatever  the 
form  of  the  transaction. 

It  may  be  that  if  a  sum  in  gross  is  received,  and  the  indorser 
does  not  remain  liable,  it  should  he  regarded  as  a  sale,  and  ultra 
▼ires.  It  may  be  that  if  discounted,  with  reference  to  rate  and 
time,  even  when  the  rate  Is  excessive,  the  title  will  vest,  though 
the  indorser  does  not  remain  liable.  What  should  be  said  in  these 
cases  is  not  now  to  be  considered.  In  the  case  beforci  us  the  In- 
dorser remained  liable;  a  gross  sum  was  taken,  which,  as  a  dis-> 
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xsount,  involved  an  excessive  rate.  It  seems  to  me  in  such  cage 
tlie  bank  should  be  treated,  however  the  question  may  arise,  Just 
Bs  it  would  be  If  the  sum  retained  had  been  asoertAlned  by  a  rate 
bigh  enaugh  to  have  produced  it.  In  this  connection,  it  seetoi 
to  me,  power  relates  to  substance,  and  not  to  form. 

If,  when  a  gross  sum  is  retained,  the  maker  pays  the  note,  and 
then  sues  to  recover,  the  bank  might  be  estopped  to  plead  that 
It  got  no  title,  and  might  properly  be  treated  as  if  the  transaction 
bad  been  both  in  form  and  substance  a  loan,  and  this  would  not 
be  inconsistent  with  the  doctrine  laid  down  in  the  opinion  that 
if  the  bank  sues,  the  maker  may  resist  recovery  on  the  ground 
that  it  has  no  title.  The  propositions  are  wide  apart.  Ca^es, 
therefore,  in  which  a  recovery  has  been  allowed,  though  the 
transaction  was  one  in  which  a  gross  sum  was  retained,  can  not 
be  cited  as  against  that  doctrine.  Nor  have  I  found  any  case 
in  which  the  view  I  suggest  has  been  taken.  The  cases  cited  in 
the  opinion  seem  to  sustain  it. 


OWINGS  V.  TUCKER. 

(Filed  June  19,  1^90«) 

1.  Aoceptanoe  of  deed— Id  1858  J.  deeded  Jointly  to  bis  children  his  home 
place  as  a  gift,  reserving  only  a  maintenance  out  of  the  land,  bis  son.  H. 
L..  at  the  time  being  an  infant  and  one  of  the  donees.  In  ISGtt  J.  divided 
the  land  among  his  children,  giving  separate  deeds  to  eaob,  but  the  portloo 
to  H.  L.  he  gave  to  him  for  life,  remainder  to  his  children.  Appellant  hav- 
ing parobased  the  life  estate  of  H.  L.,  under  an  execution,  and  having  taken 
possession  of  same  under  his  purchase,  resists  recovery  of  the  land,  olaimlDg 
to  have  purchased  the  fee- simple  interest  of  H.  L.  under  another  ezecutioo. 
Held— That  at  the  date  of  the  sale  under  execution  H.  L.  bad  no  feentmple 
title  to  said  land,  as  both  allegation  and  proof  show  a  reconveyance  before 
the  execution  of  the  deed  of  18ft9. 

2.  Presumption  of  acceptance— An  adult  can  not  be  made  a  grantee  in  a 
deed  without  his  knowledge  and  consent.  A  grant  made  to  an  infant,  if 
beneficial  to  him,  equity  will  imply  an  aoceptanoe.  but  he  may  reject  the 
grant  upon  his  arrival  at  age. 

Wood  A  Day  and  Turner  A  Son  for  appellant. 

Wm.  H.  Holt  and  H.  L.  Stone  for  appellee. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

In  1858  David  L.  Jones  deeded  jointly  to  his  children,  as  a  gift* 
his  home  tract  of  land,  containing  475  acres,  reserving  the  right 
of  maintenance  out  of  the  land.  U.  L.  Jones  was  an  infant  son 
of  the  donor,  and  was  one  of  the  donees.  In  1859  David  L.  Jones 
divided  this  land  between  said  children,  and  mad^  each  a  deed 
to  his  part,  deducting  previous  advancements  from  his  interest. 

David  L.  Jones  conveyed  by  deed  the  part  designed  for  H.  L. 
Jones  to  him  for  life,  remainder  to  his  children.  Several  years 
thereafter  the  appellant  caused  the  life  interest  of  H.  L.  Jones  in 
this  land  to  be  sold  by  the  sheriff,  and  he  purchased  it  and  re- 
ceived a  deed  for  it,  and  took  the  possession  of  it  under  said  deed, 
and  so  held  the  possession  for  several  years,  when  he  discovered, 
as  he  says,  that  David  L.  Jones  had,  in  1858,  oonveved  to  H.  L. 
Jones  an  undivided  fifth  interest  in  said  tract  of   land   in    fee. 
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which  he  bad  sold  under  another  execution  to  satisfy  the  re- 
mainder of  the  debt  existing  after  the  sale  of  said  life  interest. 

Did  H.  L.  Jon^s  acquire  title  under  the  deed  of  1868?  Certainly 
not  The  case  of  Davenport  v.  Trewett,  Ac,  9  B.  M.,  98,  99,  Ac, 
upon  which  the  appellant  relies,  says  that  in  order  to  make  a 
Talid  conveyance,  there  must  be  both  a  grantor  and  grantee,  and. 
If  the  grant  is  beneficial  to  the  grantee,  it  may  be  presumed  that 
he  has  accepted  it,  and  if,  from  the  nature  of  the  grant,  this 
presumption  does  not  arise,  an  acceptance  of  the  grant  must  be 
otherwise  shown,  else  there  is  no  grant. 

And  if  a  grant  is  made  to  an  adult,  without  his  knowledge  or 
consent,  it  is  no  grant,  because  he  can  not  be  made  a  grantee 
without  his  knowledge  and  consent;  and  when  the  knowledge 
is  broqght  home  to  him  he  may  reject  the  grant.  Also  a  grant 
made  to  infant,  if  beneficial  to  him,  equity  will  imply  an  accept- 
unce;  but  he  may  reject  the  grant  upon  his  arrival  at  age,  if  he 
has  not  done  some  act  which  will  estop  him.  Here  there  i^  no 
proof  whatever  that  H.  L.  Jones  ever  accepted  the  deed  of  1858; 
on  the  contrary  it  is  expresalv  proven  that  he  did  not  accept  said 
deed, but  accepted  the  deed  of  18&9,and  took  pos5iession  of  the  land 
under  it,  and  held  the  possession  under  it  until  it  was  sold  by 
the  appellant. 

The  old  suit  upon  which  the  appellant  relies  as  evidencing  that 
H.  L.  Jones  accepted  the  deed  of  1858,  explicitly  shows  the  re- 
verse of  that  fact.  It  shows  that  H.  L.  Jones  a«jcepted  the  deed 
of  1859.  Also  it  is  shown  beyopd.all  cavil  that  the  deed  of  1858 
was,  prior  to  the  deed  of  1859,"can celled  by  a  re-conveyance  of 
the  land.  This  is  shown  not  only  by  the  decided  weight  of  evi- 
dence in  this  case,  but  by  the  answer  of  J.  M.  Jones  in  the  old 
suit  referred  to,  which  is  not  denied  in  the  particular  that  it 
alleges  the  reconveyance. 

The  judgment  is  affirmed. 

Judge  Holt  not  sitting. 


CLEVELAND  COAL  CO.  v.  SLOAN  A  DICK. 

(Filed   June  21,  1890.) 

AasifEDiiieDt  fur  benefit  of  creditors— WroDgfol  attachment  of  partnership 
property— Parties  to  aotioDS— Two  partners  bavlng  uiade  an  assignment  for 
\he  benefit  of  oreditors  after  the  issual  of  an  attaobment  and  before  lavy  of 
the  same,  in  tbelr  petition  allege  a  joint  wrong  inflicted  upon  them  by  1d- 
joriog  their  credit,  for  wbioh  they  seek  a  recovery  in  damages.  Held— That 
the  partners  can  not  maintain  snob  aotinn  as  the  right  of  action  for  injury 
to  the  firm  credit  or  property  belongs  to  the  assignee  alone. 

0.  H.  Waddle  for  appellant. 

Cuid  A  Denton  and  M.  H.  Owiiley  for  appellees. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellees  were  partners,  engaged  in  the  sale  of  goods, 
wares  and  merchandise,  and  while  conducting  the  former  busi- 
ness the  appellant  obtained  an  attachment  that  resulted  in  their 
closing  their  establishment,  and  making  a  general  assignment  for 
the  benefit  of  oreditors.  They  allege  a  joint  wrong  inflicted  upon 
them— a  loss  of   credit  by   which    they   were  compelled   to  quit 
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bufliness  to  their  great  damage.  The  assigDmeDt  was  made  be-^ 
tween  the  issual  of  the  attachment  and  the  levy,  and  it  is  appar> 
eot  from  the  proof,  that  insolvency  was  inevitable,  and  the 
effect  of  the  attachment  was  only  to  hasten  the  time  for  making 
it.  It  is  claimed  by  the  appellant  that  as  the  right  of  action 
was  an  injury  to  the  partnership,  whether  to  its  property  or  Uv 
its  credit,  the  claim,  if  any,  passed  by  the  assignment  to  the 
assignee,  and  being  firm  assets  when  collected,  as  the  right  of  re* 
oovery  existed  before  the  assignment,  the  recovery  should  go 
t)  the  assignee  for  creditors,  and  that,  therefore,  the  assignee 
must  sue.  It  may  be  a  tort,  and  yet  if  an  injury  to  the  firm 
property,  it  passed  to  the  assignee;  and  if  an  injury  to  the  Arm 
credit,  the  same  result  would  follow.  If  the  cause  of  actioa 
would  survive  them,  as  said  in  Frances  v.  Bennet,  it  would  pass 
to  the  personal  representative.  By  our  statute  so  much  of  the 
action  for  malicious  prosecution  as  is  intended  to  recover  for  the 
persona]  injury  dies  with  the  person.  (Chapter  10,  General  Stat- 
utes.) There  was  nothing  sought  to-be  recovered  for  personal  in- 
jury ill  this  case,  because  they  sue  as  partners  for  an  injury  to 
the  Arm's  credit  and  business.  This  is  the  gravamen  of  the  com- 
plaint, and  none  other  existed  upon  the  facts  alleged.  The  in- 
quiry is:  How  could  the  firm  be  exposed  in  any  other  way  than 
as  to  its  property  or  its  credit  or  its  business?  It  affects  the 
partnership  and  not  the  individual  member,  only  in  so  far  as  he 
is  connected  with  the  business,  and  no  individual  or  several  in- 
jury is  alleged.  While  there  might  be  a  separate  cause  of  action 
as  to  each  partner  by  reason  of  the  wrongful  levy,  the  facts  al- 
leged do  not  present  such  a  cause  of  action.  When  the  property 
of  the  firm  is  injured  or  its  credit  destroyed,  the  firm,  as  such, 
is  affected  by  it,  and  must  bring  the  action.  It  is  conceded  that 
the  judgment  in  this  case  is  for  the  Arm  and  is  Arm  assets,  and 
that  one  member  of  the  Arm  can  have  it  applied  to  pay  partner- 
ship debts;  if  so,  the  cause  of  action  accruing  before  the  assign- 
ment, the  right  of  recovery  passed  by  its  terms  to  the  assignee. 
There  has  been  no  personal  injury,  in  the  sense  of  the  statute, 
inAieted  on  the  individual  partner.  They  have  not  been  arrested 
or  imprisoned  or  a  several  injury  inAicted  so  as  to  enable  one  of 
the  Arm  to  appropriate  the  recovery  for  his  own  use  against  the 
will  of  the  other.  In  such  a  case  we  think  it  manifest  that  these 
appellees  can  not  recover,  and  the  defense  made  upon  that, 
ground  should  have  been  sustained. 

The  judgment  is  reversed  and  remanded  for  proceedings  con* 
sistent  with  this  opinion. 


EVANS,    &c.   V.  RHEA. 

(Filed  June  14,  1890— Not  to  be  reported.) 

Partnersblp— Liens— Subrogation— In  August,  1879,  M.  and  E.  became 
panntTs  Id  the  drug  business,  M.  furulsbiDg  $1,2C0  without  Interest,  and  E. 
his  perminal  servloes  without  cbarffe.  In  November,  1879,  tbey  purobaaed  of 
G.  a  rival  drtrg  store,  ezeoutiuff  tberefor  their  promissory  notes,  one  for  $600 
and  two  for  |U50  eaob,  to  secure  tbe  payment  ot  wblob  tbey  executed  a  mort- 
gage upon  both  stocks  of  drugs,  and  also  on  tbree  lots  of  land  beloDffJniK  to 
E.  M.  piild  off  tbe  SACK)  note  at  maturity,  and  by  permission  of  E.  sold  out 
his  iuten-st  in  the  firm  to  R.,  wbo  took  up  tbe  remaining  purohase-moiiey 
notes  and  instituted  this  action  for  a  settlement  of  tbe  partnership  acoooDfs. 
and  judgment  for  tbe  balance  due  bim;  also  that  tbe  tbree  lots  of  E.  be  sold 
to  satisfy  one-balf  of  tbe  notes  executed  to  G.    Held— That  tbe  paymeot  of 
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the  Dotofl  held  by  C.  were  advaDoemeDtfi  made  to  the  flrm,  for  which  R.  is 
eotitled  to  charge  one-half  against  the  flrm,  and  have  perBonal  judgment 
foraaaingt  his  partner,  as  balance  dae  on  settlement,  bnt  R.  is  not  entitled 
to  bs?e  the  lots  sold  to  satisfy  same,  or  be  subrogated  to  the  lien  of  C.  A 
party  being  bound  as  a  surety  may,  upon  payment  of  the  debt,  be  subrogated 
to  the  rights  of  his  principal  or  co-surety  in  any  security  held  by  either  of 
them,  but  In  this  case  they  were  not  sureties  for  the  flrm  or  for  each  other, 
aod  no  right  of  subrogation  exists. 

Gromweil  Adair,  Eiohards  <Sc  Hines  and  Ken.  Chapeze  for  ap- 
pellants. 

Hughes  &  Hughes,  W.  P.  D.  Bush  and  F.  F.  Bush  for  appellee. 

Appeal  from  Union  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

August,  1879,  J.  A.  Mason  and  R.  P.  Evans  besame  partners  aa 
retail  druggists  in  Morgantown,  under  tjie  flno  name  of  B.  P. 
Evans  A  Co.,  the  former  furnishing  $1,200,  to  bear  no  inteiest,  a& 
capital  in  the  business,  and  the  latter  agreeing  to  personally  at- 
tend to  it  without  charge. 

November  1,  1^79,  a  purchase  was  made  of  the  entire  stook  of 
a  rival  drug  store  in  the  same  town  at  the  price  of  $2,400,  for 
which  three  notes  signed  by  Mason  &  Evans  individually  were 
executed  to  Cromwell,  the  seller,  one  for  $600,  due  January  U 
1880,  and  two  for  $950.  each  duo  respectively  November  1,  1880,. 
and  November  1,  1881;  and  to  secure  payment  of  the  notes  a. 
mortgage  was  executed  on  both  stocks  of  drugs,  and  also  on  three 
lots  of  land  belonging  to  Evans,  his  wife  uniting  with  him  in  It.. 
Mason  paid  the  first  one  of  the  three  notes  when  it  fell  due,  with 
the  amount  of  which  he  seems  to  have  been  credited  on  books  of 
the  firm.  But  March,  1880,  he,  with  the  consent  of  Evans,  sold 
bis  interest  in  the  store  to  appellee,  Bhea.  and  the  business  was 
thereafter  conducted  under  the  same  firm  name  until  November- 
1,  1881,  when  the  dissolution  took  place,  Hhea  taking  possession 
of  the  business  and  assets  of  the  firm.  This  action  was  instituted^ 
August.  1882,  by  Bhea  against  Evans  and  wife,  for  settlement  of 
the  partnership  accounts,  and  Judgment  was  asked  for  the  bal-~ 
anoe  due  to  Btiea  from  Evans,  ardf  also  for  enforcement  of  the 
mortgage  lien  on  the  lots  of  Evans  mentioned  to  satisfy  one-halfr 
amount  of  the  Cromwell  notes,  one  of  which,  as  before  stated,. 
had  been  paid  off  in  full  by  Mason,  and  the  other  two  by  Bliea. 
From  report  of  the  master  commissioner,  exceptions  to  which 
were  overruled,  it  appears  that  at  the  dissolution  of  the  firm  the 
total  amount  of  assets  was  $4, 817. IB,  of  which  $427.25  was  an  ac- 
count against  Bhea,  and  $1,9H4.81  was  against  Evans. 

The  total  liabilities  of  the  firm  amounted  to  $3,946.24,  leaving 
a  profit  of  $870.92.  But  as  the  debts,  consisting  of  $1,200,  originally 
put  in  by  Mason,  and  $2,746.24,  amount  of  the  Cromwell  notes. 
and  interest,  were  due  entirely  to  Bhea,  the  result  found  by  the 
cunimissioner  was  that,  after  deducting  from  what  Evans  indivi- 
ually  owed  the  firm,  his  half  the  profits,  he  was  indebted  to  Bhea 
$1,498.85,  for  $125.78  of  which  personal  judgment  was  rendered, 
ami  to  satisfy  $1,378.12  thereof,  being  one-half  the  Cromwell  notes, 
the  three  lots  of  land  were  adjudged  to  be  sold. 

The  evidence  seems  to  justify  the  result  reached  by  the  com- 
missioner, if  it  he  true,  as  assumed  by  him,  that  Evans  was  an 
equal  partner  in  respect  to  losses  as  well  as  profits.  '  And  that  such 
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was  bis  attitude,  we  think,  is  satisfactorily  established   by  the 
«vidfnce  as  well  as  so  found  by  the  lower  court. 

The  principal  question  then  is,  whether.  In  virtue  of  payment 
by  Mason  of  the  first  and  by  Bhea  of  the  other  two  notes,  the 
latter  is  entitled,  by  way  of  subrogation,  to  enforce  the  mortR;age 
lien  ordinarily  held  by  Cromwell  on  the  lots  of  Evans,  to  satisfy 
one-half  amount  of  tlie  notes  so  paid  off. 

It  is,  as  contended  by  appelJee^s  counsel,  a  general  rule  that 
when  a  person  paying  a  debt  stands  in  the  situation  of  a  surety, 
or  is  compelled  to  pay  in  order  to  protect  his  own  interests,  a 
court  of  equity  substitutes  him  in  place  of  the  creditor. 

But  Mason  &  Evans  were  not  sureties  of  the  firm  of  B.  P. 
Evans;  nor  was  either  surety  of  the  other  in  the  notes  executed 
to  Cromwell.  They  were,  it  is  true,  Jointly  bound  for  payment, 
but  the  stock  of  goods  for  which  they  gave  the  notes  were  in- 
tended and  can  be  regarded  in  no  other  way  than  as  advances 
made  to  the  firm  by  them  respectively. 

To  secure  payment  of  the  notes  not  only  the  stock  of  drugs 
purchased  of  Cromwell,  but  also  the  stock  then  owned  by  the 
nrm  was  mortgaged,  showing  it  was  considered  by  them  as  en- 
tirely a  partnersliip  transaction.  The  reasoi  for  including  the 
lots  of  land  belonging  to  Evans  in  the  morttrage  *was.  doubtless, 
because  Mason  had  advanced  so  far  all  the  capital,  but  it  can  not 
be  fairly  inferred  from  that  fact  the  lien  thereon  was  intended  to 
continue  after  Cromwell  was  paid. 

By  the  terms  of  the  contract  between  them  Mason  sold  to  Bbea 
bis  entire  interest  in  the  drug  store,  including  stocks,  notes  and 
accounts,  Bhea  assuming  all  Mason's  part  of  indebtedness  of  the 
firm.  It  was  stated  in  the  writing  that  the  interest  of  Mason 
was  $1,277.20  more  than  that  of  Evans,  and  that  Mason  had  also 
paid  off  the  first  note  of  $500  Cromwell  held  on  the  firm,  and  that 
note  was  then  delivered  to  Bhea  as  a  debt  due  by  the  firm  to  him, 
and  that  Bhea  was  entitled  to  draw  the  $1,277.20  out  of  the  firm 
assets  as  fast  as  the  same  could  be  spared  from  tiie  business  so  as 
to  make  him  and  Evans  eoual  partners.  About  the  same  date 
Bhea  and  Evans  made  and  signed  a  written  contract,  in  which 
it  was  stipulated  that  any  money  paid  by  Bi^ea  on  rlie  notes  to 
Cromwell  for  purchase  of  his  drug  store  was  to  be  refunded  with 
eight  per  cent,  interest  at  such  time  as  the  house  might  be  able 
to  sparp  the  same  from  the  business,  or  on  the  final  settlement 
of  accounts. 

It  seems  to  us  plain  that  the  purchase  of  the  drug  store  from 
Cromwell  was  understood  by  Mason  and  Evans  to  have  been  by 
and  for  the  firm  of  B.  P.  Evans  &  Co.,  and  the  payment  therefoV 
was  assumed  by  Mason  &  Evans  as  advances  to  the  firm.  For 
in  the  contract  between  Mason  &  Bhea  the  note  for  $500,  pre- 
viously paid  by  the  former,  was  transferred  to  the  latter  as  a 
debt  due  by  the  firm,  and  in  the  contract  between  Bhea  A  Evsda 
not  only  was  one-half  the  notes  paid  by  Bhea  to  he  refunded 
with  eight  instead  of  six  per  cent.,  but  it  was,  in  terms  too  plain 
to  be  misunderstood,  agreed  tiiat  the  amount  so  paid  by  KheA 
should  be  repaid  or  accounted  for  on  final  settlement^ of  aevounts 
of  the  firm,  if  not  before  paid  by  the  firm. 

It  is  a  well-settled  rule,  approved  by  this  court,  that  advances* 
to  a  firm  and  advances  from  it  do  not  constitute  debts,  sTrictly 
speaking,  but  are  only  items  in  the  acco'.mt  between  the  partners 
in  the  winding  up  of  the  concern.     (18  B.  M.,  411.) 

By  his  express  contract  with  Evans,  which  leaves  no  room  for 
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dlsoussion  as  to  the  nature  and  effect  of  the  original  transaction 
between  Mason  and  Evans,  Rhea  agreed,  in  effect,  to  treat  the 
payment  by  himself  of  the  notes  to  Cromwell  as  Mason  treated 
tbe  payment  he  made  of  the  first  note  as  a  debt  against  the  Arm, 
and  the  one-half  due  on  that  account  by  Evans  as  a  debt  due  from 
bim  to  the  firm,  which  necessarily  resulted  in  obliterating  any 
equitable  right  of  subrogation  to  the  mortgage  on  the  lots,  even  if 
it  ever  existed. 

That  Evans  subsequently  misapplied  the  firms  assets,  or  with- 
drew more  than  he  was  entitled  to,  and  thereby  rendered  a  fair 
adjustment  between  the  partners,  as  well  as  payment  of  the  bal- 
ance due  Bhea  by  the  firm,  impossible,  did  not  have  tlie  effect  to 
change  the  situation  of  the  parties,  or  this  nature  of  existing  lia- 
bilities. 

In  our  opinion  appellee  was  entitled  to  a  personal  Judgment  for 
the  balance  found  due  to  him  by  appellant  upon  a  final  settle- 
ment of  tbe  business  of  the  firm,  but  no  right  to  enforce  satis- 
faction thereof,  in  virtue  of  the  original  mortgage  to  Cromwell. 

The  judgment  must,  therefore,  be  reversed  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


KENTUCKY  SUPERIOR  COURT. 


NOBTHINOTON  v.  BOYD. 

(Filed  April  23,  1890.) 

1.  Exemptions— Fraud— A  debtor  may  sell  all  or  any  of  tbe  articles  speoifi- 
eally  exempt  from  execution  aod  then  have  an  allowance  ont  of  other  prop- 
erty, if  be  has  spent  tbe  money.  By  makini;  such  a  sale  be  does  not  commit 
a  fraud  against  tbe  exemption  law.  Tbo  fraud,  If  there  be  any,  must  con- 
sist in  the  elTort  to  retain  the  procot^ds  of  the  property  sold. 

2.  InoonsisteDt  pleadings— An  amended  answer  assailing  a  mortgage  as 
fraudulent,  and  without  consideration,  was  properly  rejected,  as  it  did  not 
retract  the  averments  of  a  former  answer  treating  the  mortgage  as  valid; 
tbe  defendant  could  not  bold  both  positions. 

J.  D.  White  &  Son  for  appellant. 

J.  M.  Nichols  for  appellee. 

Appeal  from  Ballard  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Bowden. 

Ut.  The  second  paragraph  of  the  amended  answer,  to  which  a 
demurrer  was  sustained,  does  not  allege  that  the  breadstufifs, 
corn,  etc.,  sufficient  to  maintain  his  family  a  year  were  sold  by 
Boyd  after  the  distress  warrant  issued.  The  averment  is  that 
the  sale  was  *' before  the  levy  and  sale;''  but  when  or  how  long 
before  ifl  not  averred.  The  words  **at  that  time''  refer  to  no  an- 
tecedent, and,  therefore,  designate  no   time.     It  may  have  been 
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months  before  the  warrant  was  Issued.  It  is  alleged  that  the  sale 
was  made  with  the  fraudulent  intent  to  secure  exemptions  out  of 
the  tobaooo  in  lieu  of  articles  speolfloally  exempt.  But  it  Is  also 
admitted  that  when  the  tobacco  was  sold  Boyd  did  not  have 
these  articles,  and  that  he  had  no  money,  or  other  property.  If 
a  poor  debtor,  anticipating  a  levy,  and  having  three  work  beasts, 
but  only  one  cow,  sells  one  of  the  work  beasts  and  buys  another 
cow,  we  do  hot  suppose  the  latter  could  be  taken,  though  it  were 
admitted  that  he  did  so  in  order  to  bold,  in  this  way,  the  value 
of  the  work  beast.  He  might  sell  any  or  all  of  the  articles  specifl- 
caliy  exempt,  and  then  have  an  allowance  out  of  other  property 
if  he  had  spent  the  money.  If  the  sales  were  fraudulent,  in  the 
sense  of  being  collusive,  the  purchaser  might  possibly  be  called 
on  t<i  account,  but  we  do  not  understand  the  exemption  law  to 
refer  to  any  time,  except  that  at  which  it  is  sought  to  take  the 
property.  One  does  not  commit  a  fraud  against  that  law,  nor 
is  it  an  effort  to  take  a  fraudulent  advantage  of  it,  to  sell  what 
he  has,  exempt  or  not,  for  a  fair  price,  and  to  honestly*  apply  the 
proceeds.  If  Boyd,  desiring  to  prefer  creditors,  and  as  a  means 
to  that  end  sold  his  breadstufTs.  corn,  etc.,  and  paid  his  debts,  his 
claim  to  exemptions  out  of  what  he  had  left  could  not  be  disputed 
by  creditors  subsequently  levying.  In  the  nature  of  the  case  the 
fraud  must  consist  in  the  effort  to  retain  the  proceeds,  which,  it 
is  admitted,  was  not  done  in  tliis  case,  and  no  fraud  with  regard 
to  the  proceeds  is  suggested. 

The  construi^tinn  given  also  accorded  with  this  view. 

2d.  The  appellant,  offering  the  amended  answer  assailing  the 
mortgage  as  fraudulent,  and  without  consideration,  did  not  re- 
tract thf!  averments  of  the  former  answer,  treating  it  as  valiJ. 
He  could  not  hoU\  both  positions.  But  that  mortgage  operated 
as  a  limitation  on  the  amount  of  recovery;  and  if  it  had  been  out 
of  tho  way,  Boyd  would  doubtless  have  recovered  more  than  he 
did.  The  appellant  holds  tlie  tobacco  as  purchaser,  and  in  pro- 
ceeding under  article  14,  chapter  88  of  the  General  Statutes,  or  in 
any  other  proceeding  in  which  the  mortgagee  claims,  he  may 
flncl  that  his  interest  was  subserved  rather  than  injured  by  the 
rejection  of  his  amended  answer. 

The  judgment  is  atllrmed. 


CITY  OF  BOWLING  GREEN,  Ac.  v.   BARCLAY,  POT- 
TER &  CO. 

(Filed  June  14,  1890.) 

Taxfitlon  of  private  banks— Article  2  of  chapter  92  of  the  General  Siatat«*s, 
'Which  provides  for  a  tax  on  "shares  of  stock  \n  State  and  Datiooal  banks, 
and  other  institntions  of  loan  and  discount."  and  provides  that  this  tax 
shall  >m  paid  into  the  trt^nsnry,  and  shall  be  In  full  of  all  tax.  State,  coanty 
and  municipal,  does  not  apply  to  private  or  unincorporated  banks,  private 
banks  being  left  to  pay  as  others  under  the  general  provisions  of  the  revenue 
law.  And,  therefore,  the  payment  into  the  State  treasury  by  a  firm  of  pri- 
vate bankers  of  a  tax  of  76  cents  on  each  ilOO  of  their  capital  stock  does  ool 
exempt  them  from  city  or  county  taiation. 

John  E.  DuBose,   J.  C.  Hines  and  E.  W.  Hines  for  appellants. 

Duianey  &  Mitchell  for  appellees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bowden. 
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The  appellees  are  private  bankers,  doing:  business  in  the  city  of 
BowliDg  Green;  the  appellants  are  seeking  to  tax  their  banking 
t)apital  for  local  purposes;  and  they  claim  that  under  section  1, 
article  2,  chapter  92  of  the  General  Statutes  they  are  exempt  from 
all  local  taxation,  paying  to  the  State  the  rate  there  prescribed 
In  full  of  all  tax  State,  county  and  municipal.  The  firm  is  com- 
posed of  twelve  members;  their  banking  capital  is  divided  into 
shares  of  |I00  each;  they  are  not  incorporated. 

The  fact  that  the  capital  employed  is  held  in  shares  is  not  an 
incident,  but  an  account;  in  case  of  a  sole  banker  it  would  be 
impossible;  as  a  rule,  it  does  not  exist  as  a  mere  form;  as  a 
matter  of  law,  it  does  nots  in  any  way,  afFect  the  status  of  the 
firm,  or  the  rights  or  liabilities  of  the  partners;  companies  not 
sanctioned  expressly  by  thci  legislature  are  wishing  more  than 
ordinary  partnerships,  and  the  laws  which  govern  them  are  the 
same.  (Wells  v.  Gates.  18  Barb.,  557;  Williams  v.  Bank  of  Mich- 
igan, 7  Wend.,  542.)  The  question  presented  is,  therefore,  the 
same  as  if  the  appellee  were  a  single  individual  banker. 

'*8ec.  1.  Shares  of  stock  in  State  and  National  banks,  and  other 
institutions  of  loan  or  dii^count,  and  in  all  corporations  required 
by  law  to  be  taxed  on  their  capital  stock,  shall  be  taxed  seventy- 
five  cents,"  etc. 

The  tax  is  laid  on  the  shares  of  stock:  First,  in  State  banks; 
second,  in  national  banks;  third,  in  other  institutions  of  loan  or 
discount;  and.  fourth,  in  all  corporations  described.  Shares  of 
stoci\  are  the  usual  and  essential  form  of  corporate  capital;  of 
the  four  classes,  the  first,  second  and  fourth  are,  in  terms,  cor- 
porate; and  the  third  is  an  institution  in  which  the  capital  stock 
is  held  in  shares.  Its  terms  do  not  embrace  any  private  capital 
employed  !)>'  an  individual  hanker:  nor  the  capital  of  any  firm, 
organized  as  firms  usually  are;  in  the  former  shares  can  not  ex- 
ist: in  the  latter,  they  do  not  exist.  As  we  have  indicated,  in 
order  to  include  any  private  hanker  or  mere  firm,  it  is  necessary 
that  it  shijill  include  all  private  banks.  As  it  can  not  include  all, 
it  includes  none. 

If  the  word  ** institutions''  is  to  be  known  by  its  associates, 
they  are  such  as  are  organized  under  law,  general  or  special. 
The  rule  of  interpretation  gives  the  reading:  "And  in  other  like 
institutions  of  loan  or  discount,  sanctioned  by  law,  as  corpora- 
tions are.''  There  may  be  institutions,  hucIi  as  joint  stock  com- 
panies, for  instance,  not  classed  as  corporations,  though  liaving 
like  management. 

A  corporation  must  have  a  capital  stock  lield  in  sliaies,  tive 
«xact  number  of  which  can  be  known.  This  capital  is  tiio  basis 
of  credit.  A  private  banker,  or  a  firm  of  private  bankers,  need 
not  have  any  fixed  sum  devoted  to  ttie  business.  The  individual 
estate,  which  may  be  lands,  and  liigh  personal  character,  may 
secure  deposits  so  that  the  protecting  funci  of  tlje  hanker  need 
not  he  large.  It  may  even  vary  with  tire  seasons,  ts  I)usines8 
changes,  a  part  of  what  is  usually  devoted  to  hanking  puproses 
being  used  into  their  pursuits.  Just  what  capital  on  September  15 
of  each  year  is  being  used  for  banking  purposes  it  might  be 
difficult  for  the  banker  himself  to  ascertain;  certainly,  if  he  were 
the  least  inclined  to  conceal,  his  report  could  not  be  challenged. 
The  law  nowhere  undertakes  to  provide  for  so  hard  a  task.  The 
case,  as  we  think,  was  nof  contemplated :  tiio  private  banker 
being  left  to  pay,  as  otiiers,  according  to   the  general   provision. 

Every  wliere  corporate  and  official  management  is  ])resiipposed. 

**Sec.  1.  The  auditor  may  investigate  the  books  of  such  bank, 
iDstitution  or  corporation;  and  any  officer  having  in  charge  the 


230  BOWLING  GBEEN,  60..  V.  BA^OLAY  ft  POTTER. 

affairs  of  suoh  bank,  institutioD  or  corporation  who^ball  refuse,'* 
etc.,  shall  be  subjec^t  to  indictment. 

•*Sec.  2.  The  cashier  of  a  bank  and  the  owner  of  any  other  in- 
stitution or  corporation,  shall  report  the  true  amount  of  capital 
stock,'*  etc.  **If  such  tax  be  not  paid,  the  cashier  and  bii4  sure- 
ties shall  be  liable  for  the  same  and  twenty  per  cent,  on  the 
amount,  and  any  State  bank,  institution  or  corporation  shall 
thereby  forfeit  the  privilege  of  its  charter.'*  This  clearly  indi- 
cates that  no  "institution''  was  intended  that  does  not  have  a 
charter  that  may  be  forfeited,  and  a  cashier  to  be  fined.  The 
same  inference  is  to  be  drawn  from  the  official  certificate  re- 
quired. 

Sec.  8.  W.  assumes  that  an  official  report,  as  required  by  sec- 
tion 2,  will  be  made;  and  requires  a  report  as  to  investments  in 
United  States  funds,  which  is  possible  only  when  the  capital 
stock  is  fixed  and  known. 

Sec.  4.  This  refers  miinifestly  to  corporations  only,  for  it  rtilatea 
to  such  as  have  charters,  fixing  a  rate  of  taxation,  which  they 
are  practically  invited  to  waive  so  as  to  be  taxed  under  section 
1.  Yet  the  ianguaf^e  is:  *' Each  of  said  banks,  institutions  and 
corporations,  by  its  proper  corporatp  authority,  with  the  consent 
of  a  majority  in  Interest  of  a  quorum  of  its  stockholders,  at  a 
regular  or  called  meeting  thereof,  may,  per  its  consent."  etc. 
Those  corporations  thus  provided  for  are  the  same  kind  as  there- 
tofore referred  to,  "each  of  said  banks,"  etc.  The  institutions  re- 
ferred to  are,  therefore,  suoh  as  have  a  corporate  authority,  stook- 
holdprs,  regular  meetings. 

Sec.  7.  If  any  State  or  national  bank  fails  or  refuses  to  pay, 
the  consequence  is  provided  for;  hut  nothing  is  said  in  regard  to 
any  institution  of  loan  or  discount  which  is  not  a  State  or  national 
bank,  in  case  it  fails.  This  indicates  that  the  phrase,  **othpr 
institutions  of  loan  or  discount,"  is  inserted  out  of  great  caution, 
in  order  to  cover  every  business  of  loan  or  discount  conducted 
und^r  express  authority  of  law,  whether  by  corporations  or  by 
Joint  stock  companies,  having  sliares  and  corporate  management^ 
and  whether  strictly  denominated  banks  or  otherwise.  We  sup- 
pose that  section  7  refers  to  everybody  on  whom  section  1  im- 
f^oses  a  tax;  and  that  it  would  Include  all  such  "institutions  of 
oan  or  discount"  as  the  article  contemplates,  though  that  phrase 
is  not  there  used,  which  is  clearly  indicated  by  the  proviso  in  re- 
gard to  "said  banks  or  corporations." 

Section  25  of  article  6  presupposes  the  construction  we  have 
given.  It  makes  if  the  duty  of  the  sheriff  to  report  to  the  clerk 
"all  property  which  corporations  may  have  omitted  for  any  year 
or  years  to  liave  listed  with  the  auditor,"  implying  that  corpora- 
tions only  are  to  list  with  the  auditor.  Item  53  of  section  27, 
"stock  not  paid  on  bv  corporations,"  has  the  same  implication. 

The  act  of  February  24.  1H«9,  Acts  1869,  page  41,  is  entitled  "Ai> 
act  requiring  the  chartered  banks  (if  this  Commonwealth  to  make 
semi-annual  reports  of  their  condition.*'  Section  2  imposes  a 
penalty  on  recusant  corporations  alone.  It  seems,  therefore, 
clear  that  It  relates  to  incorporated  banks  only.  A  loose  expres- 
sion In  section  1  can  not  justify  the  assertion  that  the  legislature 
intended  more  than  it  expressly  declared  in  the  title  was  meant, 
and  especially  as  such  contention  would  render  the  validity  of 
the  act  doubtful,  at  least,  as  including  individuals,  when  the  title 
included  only  chartered  banks. 

In  our  opinion  article  2  of  chapter  92  does  not  include  private 
bankers,  such  as  the  appellees.  It  imposes  a  tax  on  shares  of 
stock,  which  are  only  a  mode  of  taxint;  the  share  in  the  hands 
of  thM  shareholder,  which  the  bank  is  prudently  required  to  pay; 
but  does    not  impose  a  tax  on  the  capital   itself;  and,  tberefore. 


ABSTRACTS.  231 

does  not,  and  can  not,  apply  to  private  banks,  in  wltich  there 
can  not  be  what  the  law  intends  by  the  words  "shares  of  stock," 
and  where  the  basis  of  business  is  the  capital  employed  (4  Bush, 
98),  which  this  article  does  not  purport  to  tax. 

The  judgment  is,  therefore,  reversed   and  the  cause  remanded, 
with  directions  to  enter  a  Judgment  in  conformity  to  this  opinion. 


ORIGINAL  PACKAGE  STATUTE. 


An  act  to  limit  the  effect  of  the  regulations  of  commerce  between  the  sev- 
eral States  and  with  forelKD  countries  Id  certain  cases. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of 
the  United  States  of  America  in  Congress  assembled,  That  all 
fermented,  distilled,  or  other  intoxicating  liquors  or  liquids  trans- 
ported into  any  State  or  Territory,  or  remaining  therein  for  use, 
consumption,  sale,  or  storage  therein,  shall,  upon  arrival  in  such 
State  or  Territory,  be  subject  to  the  operation  and  effect  of  the 
laws  of  such  State  or  Territory  enacted  in  the  exercise  of  its 
police  powers,  to  the  same  extent,  and  in  the  same  manner,  as 
though  such  liquids  or  liquors  had  been  produced  in  such  State  or 
Territory,  and  shall  not  be  exempt  therefrom,  by  reason  of  being 
Introduced  therein  in  original  packages  or  otherwise. 

Approved  August  8,  1890. 
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PEOPLE'S  BANK  OF  KENTUCKY  v.  BARBOUR,  &o. 

Filed  June  14,  1890.    Appeal  from  Louisville  Chancery  Court.    OpinioD  of 

the  court  by  Judge  Ward,  reversing. 

AssignmeDt  of  property  to  be  acquired  in  future— There  can  be  no  assign- 
ment of  n  thing  not  in  esse  at  the  time  of  the  assignment  so  as  to  affect  the 
rlichts  of  creditors. 

Where  a  bank  agreed  with  a  depositor  to  pay  him  interest  on  deposits,  the 
deposttoi  could  not  make  a  valid  assignment  of  the  interest  to  be  earned  on 
depoeltfl  thereafter  made,  and,  therefore,  his  direction  to  the  bank  to  credit 
tuoh  Interest,  when  earned,  to  his  account  as  executor,  was  not  a  valid 
aasiiniment  of  the  interest  to  the  testator*s  estate,  and  can  not  defeat  an  at- 
iacbinic  creditor  of  the  depositor  whose  lien  was  created  after  the  interest 
was  earned,  and  had  been  credited  to  the  iDdividnal  account  of  the  depositor, 
instead  of  to  his  account  as  executor,  as  he  had  directed. 
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Judge  Barbour,  dissentiug,  holds  that  the  assigDmeut  of  the  iuterest  to  b» 
earned  was  valid,  the  case  being  airoilar  to  that  of  an  alignment  of  \?agea 
to  be  earned  in  the  future  under  an  existing  contract.  And  even  if  the  aa- 
Bignment  would  be  good  only  when  there  is  a  part  performance  under  the^ 
contract,  the  facts  of  this  case  bring  it  within  the  rule,  a  part  of  the  interest 
having  been  credited  to  the  depositor's  account  as  executor,  as  provided  in 
the  contract,  before  any  antagonistic  interest  was  asserted  by  any  one  to  the 
fond. 

Fairlelgh  &  Straus  for  appellant;  Brown,  Humphrey  &  Davie  for  appellee. 

SHORT  ROUTE  TRANSFER  RAILWAY  CO.  v.  FULTON. 

Filed   June   14,    1890.     Appeal   from   Jefferson   Court  of   Common   Pleas. 
Opinion  of  the  court  by  Judge  Ward,  affirming. 

1.  Railroads— Injury  to  abutting  lot  owners— It  is  not  necessary  that  tb» 
construction  ard  operation  of  a  railroad  along  a  street  should  obstruct  th» 
use  of  the  street  to  the  detriment  of  an  abutting  lot  owner,  in  order  to  en« 
title  him  to  recovery  for  the  injury  to  his  property  resulting  from  the  jar- 
ring, noise,  dust  and  cinders  caused  by  moving  trains. 

2.  Same— Res  adjudicata— The  refusal  of  the  court  to  enjoin  the  construe- 
tion  of  a  railroad  along  a  street,  upon  the  ground  that  the  construction  and 
operation  of  the  road  would  not  so  obstruct  the  street  as  to  authorize  the> 
court  to  prevent  it  from  being  built  and  operated,  does  not  preclude  an  abut- 
ting lot  owner,  although  a  party  to  the  injunction  suit,  from  recovering  such 
damages  as  he  may  have  sustained  by  the  jarring,  smoke,  cinders,  etc.,  of 
moving  trains. 

Buintt  &  Shield  and  A.  Barnett  for  appellant;  Simrfill  &  Bodley  and  B. 
F.  Buokner  for  appellee. 

ORM  V.  BUCKLER. 

Filed  June  14,  1890.    Appeal  from  Robertson  Circuit  Court.    Opinion  of  the* 

court  by  Presiding  Judge  Barbour,  reversing. 

1.  Vendor  and  vendee— Rescission— In  this  action  by  the  vendee  for  the  re- 
scisflion  of  a  contract  for  the  sale  of  land,  as  it  appears  that  since  the  pur- 
chase the  land  has  been  sold  under  a  judgment  enforcing  prior  liens,  the- 
plaintiff  is  entitled  to  a  rescission  of  the  contract,  although  the  purobase- 
money  notes  may  have  fallen  into  the  bands  of  an  innocent  holder.  If,  bow- 
ever,  it  should  appear  that  there  has  been  no  eviction  from  the  land  under 
the  judgment  enforcing  the  prior  Hens,  and  the  defendants  are  able  to,  and 
do,  tender  a  good  title,  the  contract  may  yet  be  enforced. 

3.  Same— Judgments— As  the  matters  which  the  plaintiff  relies  upon  for  a 
cansellation  of  the  contract  existed  and  were  known  to  plaintiff  before  Jodg- 
ment  at  law  was  rendered  upon  one  of  the  purchase-money  notes,  the  ohan- 
cel lor  had  no  power  to  set  aside  that  judgment.  (Civil  Code,  section  17.  > 
But  if  the  contract  is  rescindeil.  the  aBsignee  of  the  purchase* money  notea 
should  be  made  to  account  for  all  be  has  received  upon  that  judgment,  "wlcb 
interest.  On  the  other  hand,  the  vendee,  having  had  possession  of  tiie  land 
for  several  years,  should  be  charged  with  rents,  and  judgment  given  for  tha 
party  in  whose  favor  the  balance  may  be. 

Kennedy  &  Son  for  appellant;  W.  w.  Kimbrough  for  appellee. 

CHENOWITH  V.  PH(ENIX  INSURANCE  CO.,  Ac. 

Filed  June  14.  1890.    Appeal  from   Mercer  Circuit  Court.    Opinion  of  the- 

court  by  Judse  Ward,  reversing. 

1.  Insuranoe— Proof  of  agency— C,  claiming  to  represent  an  Insnranoa 
oompany  at  Lawrenceburg,  applied  to  appellant  to  take  Insurance;  the  con- 
tract was  agreed  upon,  the  policy  was  to  be  issued  and  the  premium  iMild  tba 
Ist  of  January  thereafter,  the  arranirement  bavins  been  made  in  Deoember 
C.  applied  to  J.  &  Bros.,  agents  of  the  B.,  F.  &  M.  Co.,  living  at  La^^ranoa^ 
burff,  aud  they  caused  the  policy  to  be  issued  December  16,  1884,  and  deliy. 
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f>red  the  same  to  C.  The  policy  aoknowledged  tbe  receipt  of  tbe  premium, 
C.  saying  to  J.  &  Bros,  that  he  wonld  pay  it  at  the  end  of  the  moDth.  They 
reported  the  premium  to  the  home  offioe  as  paid,  but  haviuf^  failed  to  collect 
it,  they  afterward  deducted  it  from  other  collections  they  had  made  for  the 
company.  After  C.  procured  the  policy  of  insurance  he  went  with  it  to  ap- 
pellant and  bad  bim  to  accept  an  order  drawn  on  him  in  favor  of  B.  for  the 
premium  to  be  paid  January  1,  and  be  then  delivered  the  order  and  policy  to 
B.,  who  paid  him  the  premium,  and  afterwards  appellant  paid  B.  and  took  up 
(be  order  and  policy.  Held—That  these  facts  are  suflScient  to  show  that  C. 
was  a  solicitor  of  insurance  for  B.,  F.  &  M.  Co.,  under  J.  &  Bros.,  and  that 
they  trusted  to  G.  to  collect  tbe  premium  and  authorized  bim  to  do  so,  and 
that  the  premium  was  actually  paid  to  the  company  upon  the  faith  of  C.'s 
promise  that  he  would  pay  J.  &  Bros,  on  tbe  1st  of  January.  Judffe  Bowden 
Id  a  separate  opinion  holds  that  G.  was  not  tbe  aRcnt  of  tbe  company. 

2.  Same— Arbitration  and  award— In  adjusting  the  amount  which  an  ln« 
surance  company  should  pay.  neither  tbe  insured  nor  tbe  company  is  bound 
by  an  award  between  the  insured  and  another  company  in  which  the  prop- 
erty was  insured,  fixing  tbe  value  of  the  property  in  adjusting  the  amount 
which  that  company  should  pay. 

8.  In  concurrent  insurance  the  sum  to  be  paid  by  each  company  is  to  be 
ascertained  by  the  proportion  which  the  whole  insurance  bears  to  the  loss, 
and  the  sum  insured  by  each  company  to  its  share  of  tbe  loss.  Tbe  amount 
of  the  entire  loss  can  not  bo  fixed  except  by  agreement  with  each  company 
or  by  legal  proceeding  to  which  those  to  be  affected  are  parties. 

4.  Arbitration  and  award— By  a  written  agreement  between  an  insurance 
company  and  the  insured  the  amount  of  loss  sustained  was  submitted  to 
two  arbitrators  and  an  umpire.  Tbe  insured  by  attorney  notified  tbe  arbi- 
trators that  in  oase  there  was  a  disagreement  between  them  the  parties  were 
to  be  notified  so  that  they  might  introduce  evidence  and  be  beard,  and  tbe 
arbitrators  agreed  that  they  would  do  so.  Tbe  arbitrators  did  disagree  as 
to  an  important  fact— the  size  of  tbe  building  which  had  been  destroyed. 
After  this  disagreement  tbe  arbitrator  selected  by  the  insured  requested  that 
notice  of  tbe  disagreement  should  be  given,  but  the  other  arbitrator  and 
umpire  refused,  and  prooeeded  with  the  arbitration  and  made  an  award,  tbe 
arbitrator  selected  by  the  insured  refusing  to  take  part  in  tbe  proceeding 
after  the  disagreement  and  refusal  to  give  notice  thereof.  Held— That  tbe 
I  reqaest  that  notice  of  disagreement  should  be  given  was  a  reasonable  and 

j  proper  one,  and  tbe  disregard  of  it  was  such  misconduct  as  vitiated  tbe 

award. 

T.  G.  Bell  for  appellant:  Poston  &  Jacob,  T.  H.  Hardin  and  Breckinridge 
&  McFerran  for  appellees. 
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AMENDMENTS  TO  THE  GENERAL  STATUTES. 


The  following  amendments  to  the  General  Statutes  were  passed 
at  the  last  session: 

Chapter  17. 

Amends  chapter  28,  article  17,  section  1.  Adds  the  following 
words:  **But  the  court  of  claims  shall  have  no  power  to  make  an 
appropriation  or  to  create  any  debt  exceeding:  the  sum  of  $50  at  any 
one  time,  unless  the  same  shall  be  voted  for  by  a  majority  of  all  the 
justices  in  commission,  and  the  yeas  and  nays  thereon  entered  on 
the  minutes." 

Approved  January  15, 1890. 

CUAPTER  18. 

Amend  section  4,  article  5,  chapter  92.  Add  after  the  words : 
"Chattel  mortgagfe"  where  they  occur  the  first  time  in  said  section, 
the  words  **or  lease  or  conveyance  of  coal,  oil,  gas,  or  other  mineral 
rights  or  privil^es." 

Approved  January  15, 1890. 

Chapter  66. 

Amends  subsection  1,  section  4,  article  12,  chapter  38,  by  adding : 
"Which  receipt  shall  be  recorded  by  the  clerk  with  the  execution." 
Approved  January  25, 1890. 

Chapter  83. 

Amends  section  3,  chapter  97.  Permits  the  great  seal  of  the  Com- 
monwealth to  be  used  in  certain  cases,  but  does  not  deprive  assistant 
secretary  of  state  of  legal  fees. 

Approved  January  28, 1890. 

Chapter  172. 
Amends  section  2,  article  17,  chapter  29,  by  providing  that  if  any 
16 
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person  shall  draw  a  deadly  weapon  upon  another,  or  shall  point 
any  deadly  weapon  at  another,  he  shall  be  deemed  guilty  of  an 
assault  upon  such  person,  whether  said  weapon  shall  he  loaded  or 
unloaded,  and,  upon  conviction,  shall  be  punished  as  persons  guilty 
of  assault  are  now  punished  by  the  laws  of  this  State.  If  any  per- 
son, from  ambush  or  any  concealment  or  hiding  place,  shoot  at  any 
person  without  inflicting  a  wound  upon  such  person,  he  shall  be 
deemed  guilty  of  a  felony,  and,  upon  conviction,  shall  be  confined  in 
the  penitentiary  not  less  than  one  nor  more  than  ten  years. 
Approved  February  14, 1890. 

Chapter  242. 

Amends  section  5,  chapter  18,  by  adding,  "each  juror  composing 
said  Jury  shall  be  allowed  $1  per  day  for  his  services,  to  be  taxed  as 
other  costs." 

Approved  February  26, 1890. 

Chapter  317. 

Amends  article  4,  chapter  92,  by  taxing  the  franchise  of  corpora- 
tions in  this  Commonwealth. 
Approved  March  11, 1890. 

Chapter  497. 

Amends  section  1,  article  1,  chapter  94,  by  inserting  the  words 
"public  cemetery"  after  the  word  "worship"  in  the  fifth  line  of  said 
uection 

Approved  April  2,  1890. 

Chapter  518. 

Amends  article  8,  chapter  92,  title  "Revenue  and  Taxation."  by 
subjecting  railroads  to  taxation  for  benefit  of  common  school  dis- 
tricts through  which  they  pass. 

Approved  April  3, 1890. 

Chapter  667. 

'Amends  chapter  92,  title  "Revenue  and  Taxation,"  by  regulating 
the  duties  of  assessors  and  boards  of  county  supervisors. 
Approved  April  4, 1890. 

Chapter  570. 

Amends  section  6,  article  2,  chapter  16,  by  striking  out  of  line 
four  the  words  "without  any  fee  or  charge  therefor,"  and  insert  in 
lieu  thereof  "without  charging  the  State  tax  for  affixing  seals." 

Approved  April  4,  1890. 

Chapter  573. 

Amends  section  18,  chapter  31,  so  as  to  read  as  follows:  ''Said 
court  shall  have  authority  to  give  the  petitioner  the  parental  con- 
trol of  such  adopted  person,  if  an  infant,  but  not  without  the  con- 
sent of  the  parent  or  parents,  if  both  or  either  be  living,  and  said 
petitioner  shall  be  under  the  same  responsibilities  as  if  the  person 
so  adopted  were  his  own  child." 

Approved  April  8,  1890. 

Chapter  680. 

Amends  section  8,  article  2,  chapter  44,  by  adding  the  following: 
"The  provision  of  this  section  shall  apply  to  assignments  made  by 
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debtors  for  the  pro  rata  payment  of  debts  generally,  as  well  as  to 
trusts  created  by  the  statute  against  preferences  and  fraudulent  con- 
veyances." 
Approved  April  7,  1890. 

Chapter  681. 

Amends  chapter  47,  entitled  "Gaming,"  as  follows:  "If  any  per- 
son or  persons  shall  engage  in  any  hazard  or  game  in  which  money 
or  property  is  bet,  won  or  lost,  such  person  or  persons  shall  be  sub- 
ject to  a  fine  of  not  less  than  120  nor  more  than  $100." 

Approved  April  7, 1890. 

Chapter  583. 

Amends  section  1,  article  4,  chapter  5,  by  adding  the  following: 
"He  shall  also  attend  to  all  civil  cases  and  proceedings  in  the  circuit 
courts  of  his  district  in  which  the  Commonwealth  is  interested: 
Provided^  That  the  Commonwealth's  attorney  for  the  district  in 
which  Franklin  county  is  now  or  may  hereafter  be  located,  shall  not 
discharge  such  duties  for  the  Commonwealth  in  civil  cases  and  pro- 
ceedings in  the  Franklin  Circuit  Court." 

Approved  April  7, 1890. 

Chapter  789. 

Amends  article  1,  chapter  47,  entitled  ''Gaming,"  by  providing 
penalty  for  playing  oontz  or  craps,  and  for  keeping  houses  where 
such  games  are  played,  for  playing  such  games  fine  not  less  than  $50 
nor  more  than  $100,  or  confinement  in  county  jail  not  more  than 
three  months,  or  both,  at  discretion  of  the  jury ;  for  keeping  such 
houses  confinement  in  penitentiary  not  less  than  one  nor  more  than 
three  years,  and  rendering  the  keeper  infamous. 

Approved  April  11, 1890. 

Chapter  758. 

Amends  section  5,  chapter  79,  by  striking  out  the  word  '^first"  in 
the  second  line  and  suiastituting  therefor  the  word  *'third." 
Approved  April  15, 1890. 

Chapter  766. 

Amends  section  5,  article  2,  chapter  45,  by  providing  that  fugitives 
from  Justice,  for  the  apprehension  of  whom  the  governor  has  of- 
fered a  reward,  may  be  delivered  to  some  safe  jail  designated  by  the 
Governor  in  his  proclamation. 

Approved  Apnl  15, 1890. 

Chapter  1310. 

Amends  section  15,  article  1,  chapter  5,  by  giving  to  attorneys 
at  law  a  lien  on  all  claims  and  demands,  including  claims  for  un- 
liquidated damages  upon  which  suit  has  been  instituted  tor  amount 
of  fee  agreed  upon  between  attorney  and  client,  or  in  the  absence  of 
an  agreement,  for  a  reasonable  tee. 

Approved  May  6, 1890. 

Chapter  1834. 

Amends  article  4,  chapter  12,  by  providing  for  change  of  venue  in 
criminal  cases  where  judge  and  Commonwealth's  attorney  agree 
that  there  is  a  state  of  lawlessness  in  county  where  indictment  found 
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preventing  a  fair  and  impartial  trial.    The  change  of  venue  to  be  to 
the  nearest  county  where  such  lawlessness  does  not  exist. 
Approved  May  26, 1890. 

Chapter  1387. 

Amends  section  15,  chapter  73,  by  striking  out  of  said  section  these 
words :  '*In  their  discretion  not  exceeding  $4  per  week,"  and  insert 
in  lieu  thereof  the  following:  *'For  their  board  and  maintenance, 
the  same  as  allowed  to  other  patients  by  the  State." 

Approved  May  10, 1890. 

Chapter  1919. 

Amends  section  7,  article  5,  chapter  92,  by  adding  thereto  the  fol- 
lowing: '^Exhibitions  displayed  under  canvass  or  anv  hall  or 
building,  which  consists  solely  of  performances  by  educated  or 
trained  horses,  shall  pay  to  the  county  clerk  a  license  of  not  ex- 
ceeding $5  a  day:  Provided^  The  price  of  admission  thereto  does 
not  exceed  25  cents  for  each  person  over  fifteen  years  of  age,  and 
not  more  than  15  cents  for  each  person  under  the  age  of  fifteen 
years. 

Approved  May  27, 1890. 
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Chapter  1411. 
An  act  to  amend  section  51. 

Be  it  enacted  by  the  Oeneral  Asaembly  of  the  Coimnamrealfh  oj 
Kentucky:  g  1.  That  section  51  of  the  Civil  Code  of  Practice  be 
amended  as  follows :  Where  the  defendant  corporation  is  the  owner 
or  the  lessee  of  a  railway  in  this  State,  or  the  builder  or  constructor 
of  a  railway  in  this  State,  and  can  not  be  served  with  summons 
under  existing  laws,  then  the  person  or  corporation  controllinir  or 
operating  the  railway  so  owned  or  built  or  constructed  shall  be 
treated  as  the  representative  of  the  defendant,  and  service  of  sum- 
mons upon  such  of  the  officers  or  agents  of  the  persons  or  corporation 
operating  or  controlling  the  railway,  as  would  be  requirea  if  sach 
controller  or  operator  were  the  party  sued,  shall  be  »  sufficient  ser- 
vice of  summons  upon  the  defendant  to  the  action  ;  but  such  service 
must  be  twenty  days  before  the  commencement  of  the  term,  and 
the  facts  authorizing  the  same  must  be  made  to  appear  by  the  re- 
turn of  the  officer,  or  the  affidavit  of  some  person  other  than  the 
plaintiff  in  the  action,  and  the  appearance  of  the  defendant  to  move 
for  the  quashal  of  the  service  of  the  summons  shall  operate  as  an 
appearance  for  all  the  purposes  of  the  action,  and  the  same  shall 
stand  for  trial  at  the  succeeding  term  of  the  court  in  case  the  motion 
to  quash  shall  prevail. 

g  2.  This  act  shall  take  effect  from  its  passage. 

Approved  May  10, 1890. 
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Chapteb  876. 

Amends  title  4,  chapter-2,  section  56,  by  inserting  after  the  word 
'infants,"  in  the  first  line  of  said  section,  and  before  the  word  other 
in  the  second  iine  thereof,  the  following:  ^*Under  the  age  of  four- 
teen years." 

Approved  April  18, 1890. 

Chapter  1096. 
An  act  to  amend  section  10. 

Be  it  enacted  by  the  .  General  Assembly  g^  the  Commonwealth  of  . 
Kentuc^:  §  1.  That  section  10  of  the  Civil  Code  of  Practice  be,  and 
the  same  is  hereby,  amended  as  follows :  The  court  may,  in  its  dis- 
cretion, on  motion  of  either  party,  or  without  motion,  order  the 
transfer  of  an  action  from  the  ordinary  to  the  equity  docket,  or  from 
a  court  of  purely  common  law  to  a  court  of  purely  equity  jurisdic- 
tion, whenever  the  court,  before  which  the  action  is  penqing.  shall 
be  of  the  opinion  that  such  transfer  is  necessary,  because  of  tne  pe- 
culiar questions  involved,  or  because  the  case  involves  accounts  so 
complicated,  or  such  great  detail  of  facts,  as  to  render  it  impractica- 
ble for  a  jury  to  intelligently  try  the  case. 

§  2.  This  act  shall  take  enect  and  be  in  force  from  and  after  its 


Approved  April  29,  1890. 

Chapteb  1223. 

Amends  section  710  by  striking  out  and  repealing  the  following 
part  thereof,  viz:  ^^Unless  the  defendant  or  defendants  all  reside  in 
one  district,  and  there  be  an  acting  justice  of  the  peace  and  acting 
constable  in  such  district." 

Approved  May  3, 1890. 


AMENDMENTS  TO  CRIMINAL  CODE  OF  PRACTICE. 


Chapter  919. 

Amends  section  28  by  adding  in  the  tenth  line  thereof,  and  just 
after  the  word  **committed,"  the  following  words,  '*or  by  any  con- 
stable making  the  arrest."  Also  bv  adding  in  the  eleventh  line 
just  after  the  word  **deputy,"  the  following  words,  "or  any  such 
constable." 

Approved  April  19. 1890. 

•    Chapter  976. 

Amends  section  36,  chapter  2,  title  3,  by  adding  the  following  as 
subsection  3:  '*That  such  peace  oflflcer  with  a  warrant  of  arrest,  when 
in  the  actual  pursuit  of  an  offender,  may  cross  a  county  line  for  the 
purpose  of  making  the  arrest,  and  may  make  the  arrest  in  the  ad- 
joining county." 

Approved  April  22^  1890. 
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Hasty's  heirs  v.  Berry. 

Homesiead-^y^Yieji  a  debtor  reseryes  the  right  of  homestead  in  a  deed  of 
trust  for  the  benefit  of  creditors,  a  creditor  who  accepts  the  provisions  of 
the  deed  by  sharing  in  the  distribution  under  it,  can  not  afterward  sabjeot 
the  homestead  to  the  payment  of  the  balance  of  the  debt. 

{l^iled  June  17,  1886— iVb<  to  be  reported.) 

Wood  &  Day  for  appellants. 

W.  H.  Holt  for  appellee. 

Appeal  from  Powell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellee  in  this  case  had  made  an  aflsipnment  of  his  prop- 
erty, including  his  real  estate,  reserving  the  right  of  homestead. 
The  appellant  liad  attacked  the  assignment  as  fraudulent,  and  was  a 
party  to  the  proceeding  by  the  assignee  to  settle  the  trust,  in  which 
the  homestead  had  been  allotted  to  the  appellee.  He  participated 
in  the  distribution  of  the  proceeds  of  sale,  and  is  now  (having  failed 
to  make  all  of  his  debts)  seeking  to  subject  the  homestead  to  its  pay- 
ment, upon  the  ground  that  his  debt  was  created  prior  to  the  home- 
st^d  law. 

All  these  matters  were  litigated  in  the  former  proceeding.  The 
right  to  a  homestead  was  set  up  against  all  the  creditors,  and  if  not 
entitled,  the  question  should  have  been  made  by  the  appellant.  The 
claim  was  asserted,  and  the  homestead  had  been  set  apart,  and  if 
liable  to  appellant's  claim,  the  right  of  appellant  should  have  been 
asserted  in  the  suit  for  the  settlement  of  the  trust  estate.  Besides, 
in  this  case,  there  was  property,  or  the  proceeds  of  other  land,  ex- 
cluding the  homestead,  that  was  sufficient  to  pay  this  debt,  and  as 
all  the  creditors  claimed  under  the  deed  of  trust  and  accepted  its 
provisions  by  participating  in  the  distribution  they  can  not  now  dis- 
turb appellee  in  the  enjoyment  of  his  rights.  The  case  of  Webster 
V.  Bronston,  5  Bush,  521,  has  been  disapproved  by  this  court,  and  the 
diissenting  opinion  of  Judges  Robertson  and  Peters  recognized  as  the 
law  in  the  case  of  Gardner  v.  South,  10  Bush,  245. 

The  judgment  is,  therefore,  affirmed. 

Judge  Holt  not  sitting. 


HoLcoMB  V.  Hood. 

{Filed Sept.  9,  1886— iVb<  to  be  reported.) 

Homestead^ Pleading— \vi  an  action  by  a  debtor  to  recover  his  land,  which 
has  been  sold  nnder  ezecntion,  apon  the  ground  that  he  was  entitled  to  it  as 
a  homestead  at  the  time  of  the  sale,  it  is  not  necessary  that  he  should  allege 
in  his  petition  that  the  debt,  for  the  satisfaction  of  which  the  land  was 
sold,  was  created  subsequent  to  the  acquisition  by  him  of  the  land,  a  prima 
facie  right  to  the  exemption  is  established  by  alleging  that  he  was,  at  the 
time  of  the  sale,  an  actual  bona  fide  housekeeper  with  a  family,  occupying 
and  claiming  the  land  as  a  homestead. 
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2.  Where  a  debtor  has  acquired  land  by  giff^  he  is  entitled  to  homestead 
therein,  although  the  debt  to  which  it  is  sought  to  be  subjected  existed  prior 
to  its  acquisition.  The  provision  of  the  statnte  that  a  debtor  shall  not  be 
entitled  to  a  homestead  if  the  debt  for  which  the  land  is  sought  to  be  sold 
•xiated  prior  to  its  purchase  does  not  apply  where  the  land  has  been  ac- 
quired by  gift. 

Bee  &.  Boe  for  appellant. 

Thomas  H.  Paynter  for  appellee. 

Appeal  from  Qreenup  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

It  has  been  held  by  this  court,  in  accordance  with  established  rules 
of  pleading,  that  it  is  suflftdent  to  make  a  prima  facie  right  to  exemp- 
tion from  sale  under  execution,  attachment  or  Judgment  of  any 
court  of  so  much  land,  including  the  dwelling-house  and  appurte- 
nances owned  by  the  aebtor,  as  shall  not  excewi  in  value  $1,000,  if  it 
be  made  to  appear  that  he  was.  at  the  time  of  such  sale,  an  actual 
hoTka  fide  housekeeper  with  a  family,  occupying  and  claiming  the 
land  as  a  homestead.    Nichols  v.  Bennett,  78  Ky.,  630. 

It  was,  therefore,  not  necessary,  in  order  to  constitute  a  cause  of 
action  in  this  case,  for  the  plaintiff,  who  is  the  debtor,  to  state  in  his 
petition  that  the  debt,  for  the  satisfaction  of  which  the  land  was 
sold  under  execution,  was  created  subsequent  to  the  acquisition  by 
him  of  the  land,  and  the  demurrer  was  properly  overruled. 

But  the  answer  does  not  state  sufficient  facts  to  make  a  defense  to 
the  action.  For  th6  proper  issue  in  a  case  where  the  debtor  claims 
the  land  by  purchase,  is  not  when  the  deed  was  executed  and  accepted, 
but  when  he  did,  in  fact,  make  the  purchase. 

The  land,  however,  in  this  case  was  not  acquired  by  purchase,  in 
the  meaning  of  the  statute,  but  was  a  gift  to  the  debtor  by  his  father ; 
and  it  is,  therefore,  immaterial  when  ne  so  acquired  it. 

By  section  11,  article  13,  chapter  38,  General  Statutes,  it  is  pro- 
vided that  the  exemption  provided  in  that  chapter  shall  not  apply 
to  sales  under  execution,  attachment  or  judgment  at  the  suit  of 
creditors,  if  the  debt  or  liability  existed  prior  to  the  purchase  of  the 
land,  or  of  the  erection  of  the  improvements.  But  as  held  by  this 
court  in  Jewell  v.  Clark,  78  Ky.,  398,  the  effect  of  that  provision 
was  to  prevent  debtors  from  purchasing  homesteads  after  creating 
debts  or  liabilities,  and  then  claiming  the  exemption  against  such 
debts.  But,  said  the  court,  that  case,  which  was  where  the  title 
was  acquired  by  descent,  did  not  come  within  the  letter  of  the  law ; 
nor,  it  may  be  added,  did  it  come  within  the  reason  of  the  pro- 
vision. 

The  same  rule  must,  of  course,  be  applied  in  a  case  where  the 
debtor  acquires  the  land  by  gift,  as  this  court  has  done  in  the  case 
where  it  has  been  acquired  by  descent.  For  an  acquisition  of  land 
by  gift  is  altogether  different  from  an  acquisition  by  purchase  in  the 
sense  in  which  the  term  is  used  in  the  statute. 

It,  therefore,  is  immaterial  whether  the  land  in  this  case  was  given 
to  the  debtor  before  or  after  the  creation  of  the  debt  for  which  it 
was  sold,  for,  according  to  neither  the  letter  or  spirit  of  the  home- 
stead law,  can  it  be  made  subject  to  appellant's  debt. 

Judgment  affirmed. 
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LUCKETT,  Ac.  V.  BuckmaJj,  Ac 
{Filed  Sept.  9,  1886— JVb<  to  be   reported.) 

1.  Parties  to  actions — /fes  adjtidicata — One  acting  in  one  right  can  not  be 
benefitted  or  injured  by  a  judgment  for  or  against  him  when  acting  in 
some  other  right.  Two  of  the  trustees  of  a  school  district  were  sued  as  in- 
dividuals jointly,  with  others,  for  an  alleged  trespass  to  land.  The  defend- 
ants to  that  action  pleaded  liberum  tenementum^  and  whether  the  close 
belonged  to  the  school  district  or  to  the  plaintiffs  in  that  suit  was  the  issue. 
The  plaintiffs  recovered  judgment.  ^<r/</— That  the  judgment  is  not  a  bar 
to  an  action  by  the  school  district  to  recover  the  land,  the  title  to  which  was 
an  issue  in  that  action,  as  the  trustees  as  such  were  not  partief*  to  that 
action. 

2.  Amendnunt  to  Code  of  Practice — Prior  to  the  amendment,  of  May  16, 
188fi,  to  section  558  of  the  Civil  Code,  the  deposition  of  a  witness  could  not 
be  re-taken  without  leave,  although  in  rebuttal. 

Rountree  A  Lisle  for  appellants. 

Hill  A  Rives  for  appellees. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  deed  to  the  appellants,  Luckett  and  Fowler^  was  made  in 
1880;  and  it  is  admitted  by  them  in  both  their  pleadings  and  testi- 
mony that  Patrick  Hickey,  in  1869,  and  while  the  owner  of  the 
land  embraced  by  their  deed,  gave  a  small  portion  of  it  to  the  ap- 
pellee, school  district  No.  49  of  Marion  county.  The  gift  was  by 
writing,  which  is  lost;  whether  a  bond  or  deed  does  not  appear;  but 
it  is  shown  that  it  was  never  recorded.  The  donee,  however,  was 
in  the  actual  possession  of  the  school  lot  when  the  Lucketts  and  Fow- 
ler purchased,  and  had  been  from  the  time  of  the  gift ;  moreover, 
the  grantees  in  the  deed  of  1880  had  notice  before  their  purchase  of 
the  grant  of  1869.  It  is,  however,  claimed  by  them  that  the  line  of 
the  school  lot  was  the  Town  Lick  branch,  while  the  appellees  con- 
tend that  it  extended  to  a  bluff  Just  across  the  branch,  and  that  the 
bluff  was  the  line,  thus  embracing  a  valuable  spring,  which  appears 
to  have  burst  forth  Just  at  the  foot  of  the  bluff  and  near  the  branch, 
subsequent  to  the  gift  to  the  school  district,  but  before  the  purchase 
of  the  Lucketts  and  Fowler.  Upon  this  question  of  fact  the  testi- 
mony is  somewhat  conflicting,  but  sufficient,  in  our  opinion,  to  sup- 
port the  opinion  of  the  chancellor,  who  sustained  the  claim  of  the 
district. 

It  appears  that  after  the  purchase  by  the  Lucketts  and  Fowler 
they  took  possession  of  the  spring;  built  a  house  over  it,  and  locked 
it  up,  thereby  preventing  the  district  from  usine  the  spring. 

It  was  at  once  torn  down  by  the  patrons  of  the  school,  two  of  its 
trustees  being  of  the  party.  The  Lucketts  and  Fowler  sued  them, 
somesi-rteen  in  number,  in  trespass,  and  recovered  a  small  Judg- 
ment. The  defendants  to  that  action  plead  liberum  tenetnentum; 
and  whether  the  spring  belonged  to  the  district  or  the  plaintiff  to 
that  suit  was  in  issue. 

The  verdict  in  it  is  now  relied  upon  in  this  action  as  estopping^  a 
recovery  by  the  district,  and  it  Is  claimed  that  the  matter  is  res  ad^ 
judicata. 

It  is  true  that  two  of  the  trustees  of  the  district  were  defendants 
to  that  action;  but  as  individuals,  and  it  was  in  tort. 
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The  school  district,  as  a  corporation,  was  not  a  defendant,  and  it 
was  not  claimed  that  it  had  in  any  way  authorized  the  alleged  tres- 
pass. The  trustees  as  such  were  not  parties,  but  were  sued  jointly, 
with  others,  and  as  individuals  for  the  alleged  tort*  It  is  true  that 
they  claimed  that  the  title  to  the  spring  was  in  the  district ;  but  it 
was  not  contended  that  the  corporotion  was  in  any  way  liable  for 
the  wrong. 

The  parties  to  that  action  and  this  one  are  essentially  different. 

The  Judgment  in  the  one  case  could  not  divest  the  title  of  the 
district,  or  estop  it  from  substantiallv  asserting  it,  merely  because 
two  of  its  trustees  were,  as  individuals,  parties  to  it.  Thev,  acting 
as  individuals,  could  not  raise  an  issue  which  would  bind  the  cor- 
poration, it  being  in  no  way  a  party  to  the  suit.  It  is  a  rule  of  law 
that  one  acting  in  one  right  can  not  be  benefited  or  injured  by  a 
judgment  for  or  against  him  when  acting  in  some  other  right.  An 
estoppel  must  be  mutual.  If  theplaintift  in  the  trespass  suit  had 
been  defeated,  it  would  not  have  prevented  them  from  thereafter 
proceeding  against  the  school  district  by  suit  for  the  land;  and  the 
objection  to  the  plea  of  former  adjudication  was  properly  sustained. 

It  is  proper  to  say  that  upon  the  appeal  of  the  trespass  case,  for- 
merly heard  by  this  court,  we  were  of  the  opinion,  upon  the  evi- 
dence then  presented/  that  the  appellants  were  the  owners  of  the 
spring,  but  additional  evidence,  material  upon  that  question,  is 
now  presented. 

The  appellees  re-took  the  depositions  of  certain  witnesses,  with- 
out leave  of  the  court.  This  was  forbidden  by  the  provisions  of  the 
Code  of  Practice  then  in  force. 

It  is  true  that  the  testimony  so  taken  was  mainly,  if  not  alto- 
gether, in  rebuttal,  but  the  then  existing  law  made  no  exception. 

Section  663  of  the  Civil  Code,  prior  to  the  late  amendment  of 
^lay  15, 1886,  which  authorizes  the  re-t^king  of  a  deposition  in  re- 
buttal without  leave,  provided:  '*The  deposition  of  a  witness  shall 
not  be  re-taken  without  leave  of  the  court."  The  lower  court  erred 
in  not  suppressing  this  testimony;  but  as  it  is  of  such  a  character 
that  it  would  not  have  changed  the  result,  the  judgment  below  is 
affirmed. 

Judge  Liewis  dissenting. 


Spalding  v.  Mattingly,  Ac. 
{Filed  Oct.  6, 1886.) 

1.  Pledge  of  property  with  power  to  sell^k  prinoipal  may  vest  his  surety  with 
the  title  to  personal  property,  for  the  purpose  of  selling  it  privately  and 
applying  the  proceeds  to  the  payment  of  the  debt  for  which  he  is  bound  as 
surety,  the  balance  of  the  funds,  if  any,  to  be  paid  to  the  prinoipal.  Such 
a  bill  of  sale  does  not  operate  as  a  mortgage  merely. 

2.  Principal  and  agent — The  equitable  rule  which  prevents  an  agent  from 
dealing  with  his  principal's  property  for  his  own  benefit,  inconsistent  with 
the  interest  of  the  principal,  applies  only  to  agents  who  are  relied  upon  for 
counsel  and  direction,  and  not  to  those  who  are  employed  merely  as  instru- 
ments in  the  performance  of  an  appointed  service,  such  as  an  employe*  to 
render  manual  labor  for  the  principal  without  any  power  being  delegated 
to  him  to  act  on  behalf  of  the  principal,  such  an  employe  may  purchase 
the  principal's  property  from  any  other  person  authorized  to  sell  it  as  if  he 
were  a  stranger. 
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Hill  A  Hives,  W.  E.  A  S.  A  Russell  and  H.  P.  Ck)oper  for  appel- 
lant. 

Bo\iiitree  &  Lisle  and  J.  P.  Thompson  for  appellees. 

Appeal  from  Oldham  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Bennett. 

The  appellant,  Thomas  B.  SpaldiuK,  and  the  appellee,  George 
Mattingly,  were  partners  in  the  ousiness  of  buying  cattle  and  hogs, 
and  feeding  them  on  distillery  slops.  They  had  no  means  of  their 
own  to  put  in  or  run  the  business. 

The  appellee,  who  was  a  man  of  fine  credit,  and  in  good  circum- 
stances, aided  them  in  the  way  of  indorsing  their  paper  in  banks, 
whereby  they  were  enabled  to  purchase  and  pay  for  the  cattle  ana 
hogs  purchased  by  them. 

In  the  summer  of  1881  said  partners  had  a  large  number  of  cattle 
and  hogs  on  hand,  which  had  been  paid  for  with  money,  amounting 
to  several  thousand  dollars,  borrowed  from  the  banks  by  them,  with 
appellee,  B.  F.  Mattingly,  as  their  indorser. 

The  appellee,  B.  F.  Mattingly,  desiring  to  be  secured  against  loss, 
by  reason  of  being  indorser  of  said  partners,  they,  on  the  2d  day  of 
July,  1881,  executed  and  delivered  to  him  a  bill  of  sale  to  all  of  the 
cattle  and  hogs  they  then  owned.  The  bill  of  sale  gave  said  Mat- 
tingly full  power  to  sell  the  cattle  and  hogs,  and  apply  the  proceeds 
of  sale  to  tne  payment  of  a  note  of  $3,200,  held  by  the  Marion  Na- 
tional Bank,  and  another  note  of  $7,000,  held  by  the Na- 
tional Bank,  given  by  said  partners,  with  appellee,  B.  F.  Mattingly, 
as  surety;  and,  if  any  balance  remained  of  the  proceeds  of  sale, 
after  the  payment  of  said  debts,  it  was  to  be  paid  over  to  said  part- 
ners. 

It  is  contended  that  this  bill  of  sale  operated  as  a  mortgage  only, 
and,  therefore,  appellee,  B.  F.  Mattingly,  could  not  sell  the  prop- 
erty therein  mentioned,  except  by  the  Judgment  of  a  court  having 
Jurisdiction,  Ac.,  although  the  writing  gave  him  the  power  to  sell, 
<fec. 

The  said  firm  being  in  debt,  and  said  appellee  being  bound  for  the 
indebtedness  as  their  surety,  we  can  see  no  legal  objection  to  the 
firm  giving  said  appellee  the  power  to  sell  said  property  for  the  pur- 
pose of  raising  the  money  with  which  to  pay  said  indebtedness,  and 
for  that  purpose  vest  him  with  the  legal  title.  Said  firm  could  have 
made  the  same  arrangement  with  a  stranger— a  person  not  bound 
for  them  as  surety,  and  no  one  would,  we  apprehend,  question  their 
legal  right  to  do  so.  The  fact  that  appellee,  Mattingly.  was  their 
surety  can  make  no  difference  in  their  legal  right  to  vest  him  with 
the  legal  title  to  said  property,  for  the  purpose  of  selling  it  privately, 
and  apply  the  proceeds  to  the  payment  of  the  debts  for  which  he 
was  bound  as  their  surety,  and  pay  the  balance  of  the  proceeds,  if 
any.  after  the  payment  of  said  debts,  to  them. 

About  the  time  of  making  this  agreement  the  hogs  and  some  of 
the  cattle  were  sold  by  appellant,  with  the  consent  of  appellee,  with 
the  understanding  between  them  that  the  proceeds  of  sale  were  to 
be  applied  to  said  indebtedness.  The  bulk  of  the  proceeds  was  so 
applied,  which  reduced  the  bank's  indebtedness  to  the  sum  of  about 
$4,700. 

The  number  of  cattle  remaining  after  said  sale  amounted  to  about 
120,  and  appellee  bein^^  dissatisfied,  because  the  whole  proceeds  of 
said  sale  were  not  applied  to  said  indebtedness  as  agreed,  proposed 
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to  take  possession  of  said  remaining  cattle  and  sell  them  for  the  pur- 
pose of  paying  the  balance  of  said  indebtedness.  About  this  time 
lie  discovered  another  note  of  over  $800,  which  he  was  on  as  surety 
of  said  firm,  had  not  been  paid,  so  he  agreed  with  said  firm  to  take 
possession  of  said  cattle  at  his  distillery,  and  furnish  slops  to  feed 
them  on  during  the  slopping  season— about  180  days,  when  appellee 
was  to  sell  them  and  apply  the  proceeds  of  sale  under  the  agreement 
of  the  2d  of  July. 

Appellant  and  appellee,  B.  F.  Mattingly,  differ  about  the  terras  of 
this  last  agreement. 

Appellant  contends  that  appellee  was  to  furnish  100  bushels  of 
slops  per  day,  on  which  to  feed  said  cattle,  at  6  cents  per  bushel,  and 
also  was  to  let  the  firm  have  sixty-six  bushels  per  day,  besides,  free 
of  charge,  in  consideration  of  certain  things  to  be  done  by  the  firm. 
Appellee  contends  that  he  was  to  furnish  100  bushels  per  day  at  a 
cents  per  bushel,  on  which  to  slop  said  cattle,  and  no  more. 

Appellant  swears  positively  to  his  version  of  the  contract  in  this 
particular. 

The  appellee  swears  equally  as  positive  to  his  version  of  it.  Be- 
sides he  is  somewhat  corroboratea  by  other  testimony.  The  court 
below  seemed  to  think  that  appellee's  version  was  best  sustained  by 
the  weight  of  the  evidence,  we  are  not  prepared  to  say  that  the 
court's  iudgment  was  wrong  in  this  particular. 

Appellant  contends  that  appellee,  in  about  a  month  after  taking 
possession  of  said  cattle,  in  violation  of  his  ^reement,  sold  them, 
and  also  the  slops  on  which  they  were  to  be  fed,  as  well  as  the  sixty- 
six  bashels  per  day  extra,  to  B.  S.  Mattingly,  who  bought  them  for 
the  firm  of  Simons  &  Mattingly,  of  which  firm  he  was  a  member, 
whereby  he,  appellant,  was  largely  damaged.  He  also,  by  an 
amended  petition,  made  the  firm  of  Simons  &  Mattingly  defendants, 
and  sought  to  hold  them  responsible  for  the  value  of  said  cattle  and 
slops,  upon  the  ground  that  said  B.  B.  Mattingly,  at  the  time  he 
made  said  purchase,  was  employed  by  him  to  slop  and  attend  to  said 
cattle,  &c. 

The  terms  of  sale  of  said  cattle  to  Simons  &  Mattingly  were  that 
they  were  to  pay  the  entire  indebtedness  for  which  said  cattle  were 
bound,  and  were  to  pay  in  addition  all  over  6  cents  per  pound  the 
cattle  might  bring  when  sold  by  them.  Appellee,  B.  F.  Mattingly. 
was  also  to  furnish  100  bushels  of  slops  per  day,  on  which  to  reed 
said  cattle  during  the  slopping  season,  and  sixty-six  bushels  per  day 
extra  during  the  season  free  of  charge. 

The  appellee,  B.  F.  Mattinely.  contends  that  he  was  justified  in 
selling  the  cattle  at  the  time  he  did,  for  the  reasons  that  by  the  agree- 
ment he  made  with  the  firm  of  Mattincfly  &  Spalding,  they  were  to 
superintend  and  help  erect  the  pens  in  which  to  confine  said  cattle, 
whereby  he  was  to  be  relieved  of  expense  and  trouble.  Also  they 
were  to  iurnish  straw  or  hay  for  said  cattle  at  their  own  expense, 
and  personally  attend  to  and  teed  said  cattle  during  the  slopping 
season,  so  as  not  to  attach  any  of  the  expenses  of  these  things  to  said 
cattle  or  himself,  as  it  was  feared  that  said  cattle  would  not  bring 
enough  to  pay  the  debts  on  which  he  was  liable  for  said  firm,  which 
agreement  they  violated  in  toto^  except  to  work  a  few  days  on  said 
pens  and  then  quit,  and  leave  him  to  finish  them  at  a  co.st  of  $1,200, 
and  also  hired  B.  S.  Mattingly  to  straw  and  slop  and  attend  to  said 
cattle,  at  the  price  of  $110  per  month,  and  that  he,  B.  S.  Mattingly, 
looked  to  him,  B.  F.  Mattingly,  for  his  pay,  antl  also  proposed  to 
hold  said  cattle  bound  for  it.    That  under  these  circumstances,  and 
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or  these  reasons,  he  sold  said  cattle  to  B.  S.  Mattingly, upon  the 
terms  above  mentioned. 

As  to  these  alleged  breaches  appellant  swears  that  there  were 
none;  his  partner  also  comes  to  his  relief. 

Appellee,  B.  F.  Mattlngly,  swears  that  breaches  did  occur,  B.  S. 
Mattinffly  also  swears  that  he  was  employed  by  appellant,  at  the 

Srice  of  $110  per  month,  to  straw,  slop  and  attend  to  said  cattle,  and 
iiat  he  looked  to  the  cattle  and  B.  F.  Mattingly  for  his  pay.  Also 
that  appellant  and  his  partner  only  worked  a  few  days  on  said 
pens. 

The  lower  court  again  believed  the  appellee's  side  of  the  evidence, 
and  we  are  not  prepared  to  say  that  it  decided  against  the  weight  of 
the  evidence. 

We  are  also  of  the  opinion  that  appellant  having  violated  said 
contract,  the  appellee,  6.  F.  Mattingly,  had  the  right  to  sell  said 
cattle  when  he  did.  Of  course  he  was  bound,  in  the  exercise  of  a 
reasonable  Judgment,  to  make  the  best  sale  of  them  he  could.  We 
think  the  proof  shows  that  he  did. 

The  contention  of  appellant  that  appellee,  B.  S.  Mattingly,  is  lia- 
ble to  him  for  the  value  of  said  cattle  at  selling  time,  and  also  for 
the  slops,  less  his  expenses  (although  appellee,  B.  F.  Mattin»:ly, 
may  not  be  liable^,  because,  at  the  time  he  purchased  the  cattle  from 
B.  F.  Mattingly,  he  was  acting  as  appellant's  agent  in  slopping  and 
attending  to  said  cattle,  can  not  be  sustained,  for  the  reason  that  the 
equitable  rule  which  prevents  an  agent  from  dealing  with  his  prin- 
cipal's property  for  his  own  benefit,  inconsistent  with  the  interest  of 
that  of  the  principal,  **applies  only  to  agents  who  are  relied  upon  for 
counsel  ana  direction,  and  whose  employment  is  rather  a  trust  than 
a  service,  or  both,  and  not  to  those  \\'ho  are  employed  merely  an  in- 
struments in  the  performance  of  an  appointed  service,"  such  as  an 
employe  to  render  manual  labor  for  the  principal,  without  any  trust 
power  delegated  to  him  to  act  on  behalf  of  the  principal,  but  only 
to  render  some  appointed  labor  for  him  for  wages,  then  the  employe 
may  purchase  the  principal's  property  as  well  as  any  one  not  so  situ- 
ated. It  would  not  be  contendecfthata  person  merely  employed  by 
the  owner  of  a  team  of  horses  to  feed  and  drive  them  could  not  pur- 
chase them  from  any  other  person  authorized  to  sell  them. 

Here  appellee,  B.  S.  Mattingly,  was  only  employed  to  straw,  slop 
and  attend  to  said  cattle  at  an  agreed  price,  and  appellee,  B.  F.  Mat- 
tingly, having  the  right,  under  the  circumstances,  to  sell  them,  B. 
S.  Sfattingly  was  under  no  equitable  obligation  not  to  buy  them  for 
himself  upon  fair  terms. 

After  carefully  considering  the  whole  case  we  are  of  the  opinion 
that  there  is  no  reversible  error  in  the  proceedings  in  the  court  be- 
low. 

The  judgment  is  afiirmed. 


I)UR8T,  &L\  v.  Amyx. 
{Filed  Jam  12,  1890— A'b^  to  be  reported,) 

1.  Marreed  women — Parties  to  actions — Res  adjudicata — A  jadgmcnt  in  eject* 
ment  having  been  rendered  against  the  husband  of  appellants  presents  no 
bar  to  their  claim,  they  not  having  been  parties  to  the  action. 

2.  Boundary — A  line  having  been  pointed  oat  to  the  vendee  by  the  vendor 
as  the  trne  bonndary  linci  and  the  trade  having  been  oonsammated  upon 
snch  representation,  the  vendee  can  not  afterwards  dispute  the  location  of 
such  line. 
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Jno.  T.  Hazelri|:g  for  appellants. 

Orear  A  Bigstaff  for  appellee. 

Appeal  from  Morgan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor.     . 

Upon  the  facts  of  this  record  the  injunction  was  properly  p6rpet»- 
uatea,  because  the  facts  show  that  the  land  of  which  the  female 

Elaintifl^  are  aboat  to  be  evicted  belongs  to  them,  and  not  to  their 
usbands.  The  former  action,  although  litigated,  determined  no 
right  aflfecting  these  married  women.  They  were  not  parties  to  the 
action  or  before  the  court  by  a  summons,  or  by  an  answer,  and  the 
mere  fact  that  a  judgment  was  rendered  against  them  divested  them 
of  no  right  or  title  to  the  land.  The  former  action,  therefore,  in 
which  the  husbands  were  parties,  can  not  be  pleaded  in  bar  of  the 
present  suit.  By  agreement  between  the  owners  and  occupants  of 
the  several  tracts  of  land  the  division  line,  as  contended  for  by  the 
appellees,  is  the  true  boundary^  and,  in  fact,  it  is.  The  line  was 
shown  to  Allen,  the  father  of  the  appellant  and  vendee,  as  the  line 
that  divided  the  two  tracts.  There  is  no  evidence  to  the  contrary. 
The  land  was  bought  and  paid  for  to  this  line. 

It  appeared  from  the  old  suit  that  this  land  belonged  to  the  female 
appellees,  and  still  they  were  not  made  parties,  and  we  perceive, 
therefore,  no  reason  for  holding  that  there  is  a  bar  to  the  recovery 
by  reason  of  the  judgment  in  that  case. 
The  judgment  below  is,  therefore,  affirmed. 


OWENSBORO  AND  NaSHVILLB  K.  R.  CO.  V.  SUTTON. 

(Filed  June  25, 1890— iVb^  to  be  reported.) 

Injunction — Injury  to  abutting  lot  owners — A  railroad  company  haying 
obtained  the  right  of  way  along  Lewis  street,  in  Owensboro,  to  ran  its 
tracks  to  its  depot  on  the  banks  of  the  Ohio  riyer  on  First  street,  appellee, 
who  owns  a  lot  and  residence  abutting  on  Lewis  street,  obtained  an  injanc- 
tion,  restraining  said  company  from  ^'passing  and  re-passing  his  residence 
(m  Main  and  Lewie  streets  with  its  locomotives  in  making  ap  its  trains  in 
said  Lewis  street,  and  from  asing  the  said  Lewis  street  as  a  depot  for  oars, 
and  from  receiving  and  discharging  freight  from  its  cars  therein."  Held — 
That  said  injunction  was  properly  granted.  The  grant  to  a  railroad  com- 
pany of  the  right  to  lay  its  tracks  along  a  street  does  not  aathorize  said 
company  to  unreasonably  obstract  said  street ;  nor  does  sach  grant  deprive 
the  owners  of  property  abutting  on  said  street  and  railroad  from  recovering 
damages  sustained  by  reason  of  the  construction  and  operation  of  said  rail- 
road along  said  street.  Legislative  power  does  not  exist  to  exempt  either 
an  individual  or  corporation  from  obligation  to  so  use  his  or  its  own  as  not 
to  hurt  others. 

W.  F.  Browder  and  W.  N.  &  .J.  J.  Sweeney  for  appellant. 

G.  W.  Williams  and  G.  W.  Jolly  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

This  is  an  appeal  from  a  judgment  of  the  Daviess  Circuit  Court, 
rendered  in  an  action  of  J.  E.  Sutton  v.  Owensboro  and  Nashville 
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Bailroad  Company,  ei\joiQinK  and  restraining  the  defendant  from 
^^passing  and  re-passine  plaintiff's  dwelling-liouse  on  Main  street 
and  Lewis  streets,  with  its  locomotives,  in  making  up  its  trains  in 
said  Lewis  street,  and  from  using  the  said  Lewis  street  as  a  depot  for 
cars,  and  from  receiving  and  discharging  freight  from  its  cars 
therein." 

It  seems  that  appellant  has  had  for  several  years  right  of  way  for 
a  railroad  track:  from  the  south  sidealonp  Lewis  street,  in  the  city  of 
Owensboro,  to  the  Ohio  river  bank  on  First  street,  and  that  appellee 
owns  a  iot  of  land  binding  on  Second  and  Lewis  streets,  upon  which 
is  situated  his  residence. 

There  appears  to  be  no  dispute  of  the  right  of  appellant  to  run  its 
locomotives  and  cars  alonp:  the  center  of  Lewis  street,  nor  to  use 
switches,  which  connect  with  the  main  track,  between  Second  and 
First  streets,  in  order  to  reach  its  yard  and  depot,  situated  on  its 
own  lot  east  of  Lewis  street,  and  between  the  other  two  streets. 
Nor  could  such  right  be  withheld  in  this  case  without  preventing 
passage  of  trains  through  the  city,  and  reception  and  discharge  of 
passengers  and  freight  at  convenient  and  accessible  places. 

But  the  argument  of  counsel  is,  in  substance  and  meaning,  that 
authority  to  lay  its  tracks  and  switches  in  Lewis  street  having  Ijeen 
granted  to  appellant,  it  acquired,  as  an  incident  of  that  grant,  such 
necessary  use  of  the  street  as  its  business  requires,  and  as  will  not 
unreasonably  obstruct  the  use  which' the  general  public  has  in  the 
street. 

The  use  of  a  public  way  may  be  granted  to  a  railroad  company 
for  passage  through  a  city  or  town,  or  by  switches  from  its  main 
track  to  its  depot,  or  receptacle  for  passengers  and  freight,  because  it 
is,  in  many  cases,  necessary,  and  may  be  done  without  materially  in- 
juring the  street  as  a  public  way.  But  even  a  grant  for  that  limited 
purpose  can  not  be  made,  or  the  right  under  it  exercised,  except 
upon  condition  of  the  company  being  liable  for  injury  done  thereby 
to  owners  of  abutting  property.  For  legislative  power  does  not  ex- 
ist to  exempt  either  an  individual  or  corporation  from  obligation  to 
so  use  his  or  its  own  as  not  to  hurt  others. 

There  is  no  reason,  nor  necessity  in  this  or  any  other  case  like  it,  for 
a  railroad  company  to  use  a  public  street  as  a  place  for  making  up  its 
trains,  or  as  a  depot  for  stanaing  cars,  or  for  receiving  or  discharging 
freight,  for  such  use  necessarily  defeats  the  purpose  for  which  streets 
are  dedicated  to  the  public,  'prevents  reasonable  enjoyment  by  own- 
ers of  abutting  property,  and,  consequently,  a  municipal  legisla- 
ture is  without  power  to  grant  the  right. 

It  seems  to  us  appellant  does  not  have  the  legal  right  to  use  Lewis 
street  in  the  manner  complained  of  by  appellee,  and  such  use  of  it 
was  properly  epjoined  by  the  lower  court. 

Judgment  affirmed. 


May  and  Wife  v.  Scx>tt,  jr. 

{Filed  June  12,  ISdO—Not  to  be  reported.) 

Conveyance — Limitation — A  grantor  haviog  conveyed  land  to  his  two  dangh- 
ters,  reserving  to  himself  a  life  estate  therein,  did  not  divest  said  daughters 
of  their  interests  therein  by  sDbseqoently  conveying  the  same  land  to  his 
son,  the  son  having  notice  of  the  prior  conveyance.  Limitation  did  not  be- 
gin to  ran  against  the  daughters  on  til  the  termination  of  the  life  estate  re- 
served to  their  father. 
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Brown  &  Brown  and  Geo.  N.  Brown  for  appellants. 
R.  C.  Burns  for  appellee. 
Appeal  from  Boyd  Circuit  Ck)urt. 
Opinion  of  the  court  by  Judge  Pryor. 

It  is  plain  from  the  proof  and  the  exhibits  that  Richard  Scott, 
ST.,  conveyed  to  his  two  daughters,  Mrs.  May  and  Mrs.  Hicks, 
twenty-five  acres  of  land,  with  certain  exclusions,  and  it  is  equally 
certain  that  Mrs.  May  has  not  parted  with  her  title ;  that  the  appel- 
lee has  possession  of  it  under  a  deed  from  his  lather,  made  subse- 
quent to  the  conveyance  made  to  the  sisters,  and  with  notice,  as  his 
own  testimony  shows,  of  the  existence  of  the  latter  conveyance. 
The  statute  of  limitations  has  not  run,  for  the  reason  that  no  cause 
of  action  accrued  to  the  grantees  until  the  termination  of  the  life 
estate,  the  grantee  having  reserved  a  life  estate  for  himself  and  wife. 
It  does  not  appear  that  there  was  any  recovery  of  this  land,  or  sale 
of  it  by  creditors ;  nor  does  the  appellee  claim  any  title  but  that  de- 
rived from  his  father. 

The  Judgment  denying  the  relief  is  reversed,  with  directions  to 
allot  to  May  and  wife  their  interest  in  this  lease. 


KENTUCKY  SUPERIOR  COURT. 


Bush  v.  Chenault,  receiver. 
(Filed  April  30, 1890.) 

1.  Cotitempt — There  is  no  rule  of  praotioe  requiring,  in  a  proceeding  for 
contempt,  any  particular  form  for  the  notice  to  the  offender.  Therefore,  it 
18  not  necessary  that  a  rnle,  which  is  made  the  basis  of  such  a  proceeding, 
shonld  inform  the  party  in  general  terms  that  he  is  charged  with  having 
committed  a  contempt;  it  is  sufficient  if  it  charges  him  with  the  specific 
acta  which  he  has  done  which  constitute  the  contempt. 

2.  Ccm/ersum  of  attached  property — When  personal  property  is  attached, 
and  is  in  the  constructive  possession  of  the  court,  it  is  a  contempt  of  the 
court  for  a  third  person,  who  has  notice  of  the  levy  of  the  attachment, 
though  he  may  be  the  owner  of  the  property,  to  take  it  into  bis  possession 
and  convert  it  to  .his  own  use;  but  it  does  not  necessarily  follow  that  he 
should  be  required  to  respond  to  the  plaintiff  to  the  amount  of  his  debt,  or 
the  value  of  the  property,  as  his  ownership  is  a  proper  question  for  the 
consideration  of  the  court  in  determining  tbe  punishment  for  the  contempt. 
In  this  case,  however,  the  evidence  justifies  the  finding  of  the  court  that  the 
property  taken  belonged  to  the  defendant  in  the  attachment  proceeding. 

3.  Practice  in  proceeding  for  contempt— Yfhile  the  usual  order  made  in  such 
eaeee  is  to  require  the  party  charged  with  contempt  to  pay  the  money  into 
court,  and  to  enforce  this  order  by  attachment,  a  judgment  ordering  the 
appeUant  to  pay  the  money  to  the  plaintiff  within  sixty  days,  and  if  not 


1 


250  BUSH   V.    CHENAULT,    RECEIVER. 

then'  paid,  aatborizinfi^   an  execution   against   him,  did  not  prejadioe  his 
rights. 

4.  The  court  had  jurisdiction  of  the  proceeding  for  contempt^  although  the 
rule  was  served  in  a  count j  other  than  that  in  which  the  action  waA  pend- 
ing. 

W.  M.  Beckner,  Wood  ife  Day  and  H.  M.  Woodford  for  appel- 
lant. 

H.  L'.  Stone  for  appellee. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Presiding  Judge  Barbour. 

In  the  case  of  Chenault,  receiver  v.  W.  J.  Beid,  an  attachment 
was  issued,  and  was  by  the  officer  levied  on  a  lot  of  lumber,  as  the 
property  of  Reid.  The  lumber  was  in  ricks  on  a  certain  lot,  and  is 
sufficiently  identified  in  the  return.  The  order  of  attachment  was 
returned  to  the  court,  and,  after  a  protracted  litigation,  durine 
which  no  steps  were  taken  to  dispose  of  the  attached  property,  and 
ho  order  made  concerning  its  custody,  judgment  was  rendered 
against  Reid  for  the  debt  sued  on,  the  attachment  was  sustained, 
and  the  commissioner  of  the  court  was  ordered  to  sell  the  lumber. 
It  appearing  from  the  commissioner's  report  that  the  property  had 
been  taken  and  disposed  of  by  the  appellant,  V.  W.  Bush,  a  rule 
was,  on  plaintiff's  motion,  awarded  against  said  Bush,  and  the  of- 
ficers who  levied  the  attachment,  "to  show  cause,  if  they  can,  why 
they  should  not  be  adjudged  to  pay  to  plaintiff  the  damages  he  has 
sustain^,  by  reason  of  the  taking,  removal  and  conversion  of  said 
lumber  to  their  own  use,  to  the  extent  of  the  value  of  said  lumber, 
or  to  the  amount  of  plaintiff's  debt,  to- wit,  the  sum  of  $600.  Which 
lumber  was  attached  as  the  property  of  W.  J.  Reid,  and  is  described 
as  follows:"  *  *  *  The  proceeding  was  dismissed  as  to  the  of- 
ficer, and  there  is  no  complaint  made  here  on  that  account.  But  it 
is  insisted  for  Bush  that  the  rule  is  fatally  defective  in  that  it  does 
not  purport  to  be  the  inauguration  of  a  proceeding  for  contempt ; 
that  it  is  simply  an  abortive  attempt  to  recover  for  a  conversion  of 
the  property.  Though  the  rule  does  not,  in  express  terms,  require 
the  appellant  to  answer  and  purge  the  contempt,  still  it  sets  out 
facts  which  in  themselves  constitute  a  contempt,  and  requires  him 
to  show  cause  why  he  should  not  be  required  to  pay  to  the  plaintiff 
the  value  of  the  lumber  taken  to  the  extent  of  the  debt  for  which 
it  was  attached— a  punishment  which,  in  a  proceeding  for  contempt, 
might  be  proper,  it  would  be  difficult  to  understand  how  the  de- 
fendant could  be  prejudiced  by  the  language  used  in  the  rule.  If, 
after  the  property  was  levied  upon,  he  took  it  into  his  possessioa 
and  disposed  of  it,  he  was,  unless  he  can  explain  his  conduct,  guilty 
of  a  contempt;  and  M'hy  he  should  complain,  because  he  was  in- 
formed of  the  specific  acts  which  he  had  done,  instead  of  being  in- 
formed in  general  terms  that  he  was  charged  with  having 
committed  a  contempt  we  can  not  understand.  We  know  of  no 
rule  of  practice  requiring,  in  a  proceeding  for  contempt,  any  partic- 
ular form  for  the  notice  to  the  offender.  It  seems  to  us  that  the 
rule  is  in  all  substantial  particulars  a  sufficient  basis  for  the  pro- 
ceeding and  for  the  punishment  for  contempt,  and  it,  therefore, 
follows  that,  though  the  rule  wjis  served  upon  the  appellant  in  a 
county  other  than  that  in  which  the  action  was  pending,  the  court 
had  jurisdiction. 
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There  was,  perhaps,  sufficient  evidence  on  the  part  of  the  appel- 
lant to  sostain  his  contention,  but  we  can  not,  in  view  of  the  evi- 
dcDce  to  the  contrary,  say  that  it  was  of  such  a  clear  and  convincing 
character  as  to  justify  us  in  reversing  the  Judgment.  When  per- 
sonal property  is  attached,  and  is -in  the  constructive  possession  of 
the  court,  it  is  clearly  a  contempt  of  the  court  for  a  third  person, 
who  has  notice  of  the  levy  of  the  attachment,  though  he  may  be 
the  actual  owner  of  it,  to  take  the  property  into  his  possession 
and  convert  it  to  his  own  use;  but  it  does  not  necessarily  follow  that 
he  should  be  required  to  respond  t6  the  plaintiff  to  the  amount  of 
h}B  debt,  or  the  value  of  the  property,  as  his  ownership  is  a  proper 
question  for  the  consideration  of  the  court  in  determining  the  pun- 
ishment for  the  contempt. 

But  the  question  does  not  arise  here,-  as  we  think  the  evidence 
justifies  the  finding  of  the  court,  that  the  lumber  was  the  property 
of  Keid,  the  defendant  in  the  attachment  proceeding.  Thougn  the 
officer  did  not  remove  the  lumber,  it  was,  nevertheless,  in  his  con- 
structive possession,  and  the  evidence  is  conclusive  that  the  appel- 
lant knew  this  before  he  removed  it.  The  evidence  is  equally  as 
conclusive  that  the  lumber  was  worth  greatly  more  than  the  plain- 
tiff's debt. 

While  the  usual  order  made  by  courts  in  cases  like  this  is  to  re- . 
quire  the  party  charged  with  the  contempt  to  pay  the  money  into 
court,  and  to  enforce  this  order  by  attachment,  we  can  not  see 
how  the  Judgment  ordering  the  appellant  to  pay  the  money  to  the 
plaintiff  within  sixty  days,  and,  it  not  then  paid,  authorizing  an 
execution  against  him,  can  prejudice  his  rights  in  any  way. 

The  judgment  is  affirmed  with  damages. 


McMath  v.  Commonwkalth,  by,  &c. 
{FUedApHl  30,1890.) 

1.  Proceeding  against  attorney  for  failure  to  pay  over  money — If  it  is  conceded 
that  the  motion  provided  for  by  section  444  of  the  Giyil  Code  and  that  pro- 
vided for  by  section  10,  article  1,  chapter  5  of  the  General  Statntes,  can  not 
be  embraced  m  the  same  proceeding  and  prosecuted  under  the  same  no- 
tice, the  appeUant  can  not  complain  that  it  was  attempted,  as  on  his  motion 
the  latter  part  of  the  notice  was  stricken  ont,  and  he  was  proceeded  against 
for  fiailnre  to  pay  over  money  coUected,  and  for  no  other  purpose. 

2.  Same — In  a  prooMding  by  a  company,  purporting  to  be  a  corporation, 
against  its  attorney  for  failnre  to  pay  over  money  he  has  collected  for  them, 
the  attorney,  having  sued  in  the  name  given  in  the  notice,  obtained  jadg- 
ment  and  coUected  the  money,  can  not  raise  the  question  whether  the  com- 
pany was  rei^nlarly  incorporated  or  incorporated  at  all. 

8.  Same — Amendment  of  notice — It  was  not  error  to  allow  an  amendment 
of  the  notice  for  the  purpose  of  making  it  more  specific  as  to  the  person 
of  the  eomplainant. 

4.  Clerictu  misprision — There  can  be  no  reversal  for  a  clerical  misprision, 
which  there  has  been  no  motion  in  the  lower  court  to  correct. 

L,  T,  Applegate  for  appellant. 

J.  T.  Simon  for  app^lees. 

Appeal  firom  Pendleton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bowden. 
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1.  If  it  is  conceded  that  the  motioD  provided  for  by  section  444  of 
the  Civil  Code  and  that  provided  for  by  section  10,  article  1,  chapter 
5  of  the  General  Statutes,  can  not  be  embraced  in  the  same  proceed- 
ing and  prosecuted  under  the  same  notice,  the  appellant  can  not 
complain  that  it  was  attempted,  as  on  his  motion  the  latter  part  of 
the  notice  was  stricken  out,  and  he  was  proceeded  against  for  failing 
■to  pay  over  money  collected,  and  for  no  other  purpose. 

2.  The  notice  was  probably  sufficient  on  its  face  without  amend* 
ment ;  but  even  if  it  was  not,  the  amendment  did  no  more  than  to 
make  it  more  specific  as  to  the  person  of  the  complainant  whose 
claim  it  was  alleged  had  been  sent  to  and  collected  by  the  appellant. 
It  affected  the  notice  in  no  other  way.  Whether  the  company  was 
regularly  incorporated  or  incorporated  at  all,  seems  to  be  a  question 
which  can  not  be  raised  by  an  attorney  whose  client  it  was,  and  for 
whom  he  had  sued  in  the  name  given  in  the  notice,  had  obtained 
judgment,  and  collected  money. 

3.  We  can  not  say  the  Judgment  should  be  reversed  because  too 
large.  It  does  seem  to  be  for  $4.75  too  much,  but  the  evidence  is 
not  here,  and  that  might  explain.  But  the  error,  if  any,  was  a  cler-* 
ical  misprision,  unless  sustained  by  evidence,  and  there  was  no 
motion  to  correct. 

The  judgment  is  affirmed. 


Calvert,  Ac.  v.' Bice,  Ac. 
(Mled  May  14.  1890.) 

1.  IVasle  is  an  act  done  by  a  tenant,  withoat  license  or  authority  from  his 
landlord,  whereby  a  lastin^ir  damafi:e  is  done  to  the  freehold. 

2.  A  life  tenant  may  cut  down  trees  for  the  necessary  repairs  of  houses  and 
fences  on  the  land,  provided  only  that  the  trees  cut  are  snch  as  are  ordinar- 
ily used  for  that  purpose. 

8.  Where  a  tenant  has  commiited  waste^  and,  in  some  cases,  where  it  is 
probable  that  waste  wiU  be  committed,  the  chancellor  may  enjoin  the  party 
from  committing  waste,  and  enforce  that  judgment  by  punishing  the  de- 
fendant  for  its  violation.  The  person  whose  estate  is  injured  may  also 
maintain  an  action  for  damages,  and,  in  some  cases,  judgment  may  be  en- 
tered, under  the  statute,  for  three  times  the  damages  assessed. 

4.  Waste — The  fact  that  a  life  tenant  has  committed  waste  by  cutting 
down  timber  trees  will  not  authorize  a  judgment  restraining  him  from  eot- 
ting  down  any  tree  on  the  land. 

T.  C.  Campbell  and  Cochran  A  Son  for  appellants. 

Wall  A  Worthington  for  appellees. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Ward. 

The  appellees,  the  owners  of  the  reversiquary  estate,  instituted 
this  suit  against  the  appellants,  who  owned  a  dower  estate,  to  enjoin 
the  latter  from  committing  waste. 

The  court,  on  final  hearing,  perpetually  enioined  the  defendant 
firom  cutting  down  any  trees  growing  on  the  dower  land,  and  gave 
plaintiff  judgment  for  costs,  from  which  judgment  this  appeal  is 
prosecuted. 
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If  it  was  admitted  that  the  defendant  had  committed  waste,  and 
Ihat  he  would  probably  do  so  a^ain  if  not  restrained,  we  know  of 
no  principle  upon  which  the  Judgment  could  be;  susrained  which 
enjoin  the  defendant  from  cutting  down  any  trees  on  the  dower 
land. 

When  a  tenant  commits  waste,  the  person  whose  estate  is  injured 
may  maintain  an  action  for  damages,  and,  in  some  cases,  judgment 
may  be  entered  under  the  statute  for  three  times  the  damages  as- 
sessed. When  the  tenant  has  committed  waste,  and  in  some  cases 
where  it  is  probable  that  waste  will  be  committed,  the  chancellor 
may  enjoin  the  party  from  committing  waste,  and  enforce  that 
judgment  by  punishing  the  defendants  for  its  violation.  The  facts 
alleged  and  given  in  evidence  in  the  injunction  proceeding  generally 
furnishes  a  standard  by  which  the  defendant  should  regulate  his 
conduct,  and  the  injunction  should  also  quicken  his  perceptions  and 
conscience  so  that  he  should  abstain  from  committing  ^aste-of  any 
kind;  but  for  the  court  to  decide  in  advance  that,  because  there  had 
been  waste  in  cutting  trees,  that  it  would  thereafter  be  waste  to  cut 
am/  tree  growing  on  the  dower  land,  •^eems  to  be  deciding  a  case  in 
advance;  certainly  such  is  the  result,  unless  it  can  be  said  that  under 
any  and  atl  circumstances  which  may  arise  it  would  t>e  waste  for 
this  dower  tenant  to  cut  any  tree  growing  on  the  dower  tract.  That 
can  not  be  said. 

But  the  evidence  fails  to  satisfy  us  that  any  waste  had  been  com- 
mitted. 
The  prominent  facts  deducible  from  the  evidence  are  these : 
That  William  Duval  1  died  the  owner  of  a  tract  of  325  acres  of 
land,  situated  on  the  Maysville  and  Mt.  Sterling  turnpike.  iSeven- 
ty-tive  acres  of  the  land,  including  the  dwelling,  was  allotted  to  his 
widow  for  dower.  She  intermarried  with  appellant,  Jesse  Calvert. 
The  residue  of  the  tract  was  allotted  to  the  daughter  of  decedent, 
who  intermarried  with  appellee,  W.  H.  Rice.  On  the  dower  tract 
there  was  a  woodland  of  ten  or  twelve  acres,  part  of  it  being  in  the 
yard  between  the  residence  and  turnpike,  and  part  in  an  adjacent 
lot.  The  timber  consisted  of  ash,  walnut  and  sugar  trees.  The 
trees  were  usually  thrifty,  not  very  large,  and  were  useful  for  shade 
and  ornament.  The  value  of  the  place  would  be  greatly  injured  by 
clearing  the  land. 

The  fences  upon  the  dower  land  were  in  a  bad  state  of  repair,  and 
it  was  necessary  to  the  enjoyment  of  the  present  estate  for  them  to 
be  repaired.  The  testimony  of^one  witness  was  that  twenty-seven 
trees  nad  been  cut  from  this  woodland  within  fifteen  months  before 
the  institution  of  this  suit.  The  weight  of  the  evidence  was  that 
about  fifteen  had  been  cut.  But  be  that  as  it  may,  there  ia  no  evi- 
dence whatever  that  any  tree  was  cut,  except  two,  that  was  not 
used  to  make  rails,  or  that  the  rails  so  made  were  not  used,  or  were 
not  necessary,  to  the  reasonable  and  comfortable  enjoyment  of  the 
estate.  As  to  the  two  not  so  used  the  evidence  is  that  one  was  a 
hollow  tree  standing  near  the  house,  the  cutting  of  which  was  ap- 
parently necessary  to  prevent  its  falling  upon  and  injuring  the 
house.  The  other  one  was  used  in  making  a  sill  to  replace  a  rotten 
one  in  a  house  upon  the  land.  There  is  no  evidence  that  the  selec- 
tion of  trees  cut  for  rails  was  injudicious,  much  less  wanton.  There 
is  evidence  that  there  was  no  timber  on  the  tract  allotted  to  appel- 
lee, and  that  the  woodland  would  hot  furnish  timber  to  repair  the 
fences  on  the  entire  or  original  tract,  if  so  used,  for  but  a  few  years. 
This  we  deem  immaterial.-  We  are  aware  of  no  principle  by  which 
the  right  of  the  dower  tenant  to  use  tiniber  to  Keep  the  fences  in 
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repair  on  the  dower  estate  could  be  affected,  by  reascn  of  the  fact 
that  there  was  not  enough  timber  on  that  land  to  keep  it  and  an  ad- 
jacent farm  in  good  repair. 
.  Thete  is  some  evidence  that  plank  could  be  boucrht  and  fences 
made  out  of  that  as  cheaply  als  to  make  fences  out  of  timber  grow- 
ing on  the  land.  There  was  no  evidence  of  values  in  the  locality 
where  the  land  is  situated,  and,  therefore,  the  court  may  consider 
the  values  of  which  it  takes  judicial  notice. 

AU5\¥ing  that  it  would  be  worth  $1.25  per  hundred  to  cut  and; 
make  the  timber  into  rails,  and  that  it  would  be  worth  5  cents  per 
pannel  to  haul  and  build  the  rails  into  a  fence ;  that  eight  rails, 
two  nders  and  two  stakes,  were  necessary  to  each  pannel,  and  that 
two  pannels  will  make  a  rod  in  length,  one  rod  of  fence  would  cost 
complete  40  cents.  A  plank  fence,  consisting  of  five  boards,  each 
six  Indies  wide,  has  forty-one  and  one-quarter  feet  of  plank  to  each 
rod.  The  plank  alone  would  cost  more  to  the  rod  than  the  rail  fence 
complete,  to  say  nothing  of  posts,  nails  and  cost  of  erection.  So 
that  the  eonclasion  stated  by  the  witnesses  can  only  be  sustained  by 
placing  a  value  on  thetimber  in  the  tree.  But  the  timber  in  the 
tree  has  no  value  t«  the  dower  tenant,  unless  she  has  the  right  Ui 
use  it  for  the  better  enjoyment  of  her  estate,  and  to  enjoy  that  valu^ 
she  does  not  have  to  make  an  outlay  of  capital  for  it,  she  simply 
makes  an  outlay  to  convert  a  value  which  she  has  in  a  tree  to  a 
value  in  a  fence. 

The  doctrine  of  waste  is  controlled  by  a  fe>^  simple  and  well  un- 
derstood principles,  so  much  so  that  but  few  cases  nave  found  their 
way  into  the  appellate  court  of  this  State.  In  Loroder  v.  Warfleld, 
5  J.  J.  Mar.,  196.  waste  is  defined  to  be  "an  act  done  by  a  tenant 
without  license  or  authority  from  his  landlord,  whereby  a  lasting 
damage  is  dose  to  the  freehold,"  but  in  the  same  case  it  is  also  said 
that  the  tenant  may  take  sufficient  estovers  of  common  right  for 
plow-bote,  fence-bote  and  other  house-bote,  unless  restrained  by  par- 
ticular covenants  or  exceptions. 

Testing  this  case  by  the  rules  applicable  to  the  doctrine  of  wasle, 
there  can  be  no  doubt  but  that  waste  was  committed.  But  in  this 
case  the  defendant  did  not  rest  his^^efense  upon  the  ground  that  he 
had  not  committed  waste,  as  ordinarily  understood  and  applied,  but 
upon  the  ground  that,  he  was  entitled  to  convert  the  timber  on  the 
land,  designed  by  nature,  to  keep  the  fences  in  repair,  and  that  in  so 
doing  he  was  using  his  own  in  a  lawful  way. 

In  an  eflbrt  to  reconcile  the  apparent  conflict  between  the  rules 
applicable  in  an  action  of  waste  and  the  right  to  estovers,  we  have 
examined  a  number  of  text-books  and  adjudged  cases,  among  others 
Wasd  V.  Shepnard,  2  Am.  Dec.,  625;  Pynchen  v.  Steans,  45  IlL, 
207.  and  cases  in  notes  21<K  Bouvier's  Dictionery,  subject,  Estovers 
and  Waste;  Bacon's  Ah.  subject,  What  shall  be  deemed  Waste, 
volume  10^  page  426:  Kent,  volume  4;  Leet,  55,  side  page  73;  Blaek- 
stone's  Estovers,  volame2,  pages  122, 144;  14  Col.,  544;  7  Md.,  415; 
7  JohBsoa*s.  Report,  282^3;  5  Page  Ch.,  522;  3  Alk.,  216;>Findiey  v. 
Smith.  8  Am.  Dec.,  738. 

Wiikotti  going  into  an  extended  comment  it  is  sufficient  to  say 
thatiheresult  of  theexaminatioa  lathe  same  as  that  expressed  in 
the  case  oC  Loroder  v.  Waffteld,  «tij»ra,  that  is,  that  waste  is  com- 
mitted when  an  act  ia  done,  without  licenaOi  which  inflicts  a  perma- 
nent io^nry  upon  the  freelbold  estate,  and  that  a  life  tenant  naay,  of 
eofUMon.  riffht,  take  upon  tfcei  demised  land  reasonable  estovers  or 
botes* 

In  aU  tli.ecasea  examined  but  one  of  th»m  vefem  to,  or  conaidecs, 
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the  subject  of  estovers;  in  the  other  cases  the  only  inquiry  was  as  to 
whether  waste  had  been  committed,  and  that  to  be  determined 
solely  by  the  question  of  judicious  use  for  farm  purposes.  And  in 
some  of  these  cases  the  conclusion  that  waste  had  been  committed 
was  made  to  rest  upon  the  idea  that  the  timber  would  be  nec- 
essary to  repair  fences,  buildings,  Ac.  •  The  cases  also  hold  it  to  be 
the  dutv  of  the  life  tenant  to  repair  the  fences  and  buildings  against 
the  ordmary  ravages  of  nature,  or  to  provide  against  and  prevent 
permissive  waste. 

The  duty  to  preserve  timber  for  repairs,  and  the  duty  to  make  re- 
pairs, in  which  the  use  of  timber  is  necessary,  would  seem  to  confer 
the  right  to  use  that  which  is  to  be  preserved  for  the  purpose  for 
which  it  is  preservetl;  if  not,  it  is  not  preserved  for  repairs  necessary 
to  the  enjoyment  of  the  life  estate,  as  well  as  the  remainder,  but 
solely  for  the  latter,  and  if  the  duty  to  repair  exists,  and  the  tenant 
is  not  allowed  to  use  that  which  was  designed  by  nature  to  make 
these  repairs,  then  the  law  would  compel  him  to  refrain  from  using 
his  own,  and  to  buy  other  timber  and  bring  it  upon  the  land,  and 
thereby  impart  to  it  additional  value,  without  regard  to  the  time 
that  this  added  value  might  be  enjoyed.  Or,  in  other  words,  there 
is  no  right  to  estovers  at  all,  for  if  estovers  may  be  taken  only  when 
it  would  not  amount  to  waste,  then  there  is  no  right  at  all,  since  the 
right  of  the  tenant  to  use  the  freehold  as  he  may  desire  provided 
no  waste  is  committetl,  exists  without  regard  to  his  right  to  estov- 
ers. 

It  would,  therefore,  seem  that  the  right  to  the  use  of  timber  for 
fence-bote  must  and  should  be  determined  without  reference  to  the 
law  of  waste  at  all.  The  estover  must  be  a  reasonable  one,  that  is, 
there  must  be  the  right  to  the  thing,  and  the  thing  must  be  adapted 
to  the  purpose.  If  it  is  flre-bote,  there  must  be  a  necessity  for  fire,, 
and  the  thing  to  be  taken  must  be  such  as  is  used  for  that  purpose. 
If  it  is  a  house  or  fence-bote,  there  must  be  a  necessity  to  repair 
the  house  or  fence,  and  the  thing  to  be  taken  must  be  such  as  w^s 
by  nature  intended  for  that  purpose.  If  these  conditions  exist,  thea 
the  right  to  the  thing  is  unquestioned,  and  the  right  can  not  be  de- 
nied upon  the  ground  that  the  exercise  of  it  will,  in  the  nature  of 
the  ease,  injure  some  one  else.  Everyone  has  the  right  to  use  his^ 
own  Id  a  prudent  and  proper  manner,  and  if,  while  so  doing,  injury 
results  to  some  one  else,  the  injury  is  without  remedy.  If  you  do 
not  permit  the  prudent  use  of  one's  own  for  one's  own  benefit,  then 
you  injure  him. 

The  only  case  we  have  been  able  to  find  in  which  the  right  to  es- 
tovers as' such  was  considered,  is  that  of  Finley  v.  Smith,  8  Am.. 
I>ec.,  733,  and  in  that  case  it  is  said :  ''A  tenant,  who  is  generally  re- 
strained, by  the  nature  of  his  estate,  from  cutting  down  timber,  may 
nevertheless,  cut  down  timber  for  the  purpose  of  repairing  houses;, 
nor  is  there  any  case,  in  the  books  which  I  have  seen,  showing  that 
he  may  not  use  as  much  as  may  be  necessary  for  such  lawful  pur- 
po^.  even  though  he  should  cut  down  the  only  timber  tree  on  the 
land.  Where  there  is  a  right  to  use  a  thing  at  all,  the  right  goes  to 
ail  the  extent  which  a  lawful  object  may  require." 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with  direc^ 
tions  to  dismiss  the  petition. 
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'^'  Bra^n  v.  Monroe. 

(Fifed  April  30,  1890.) 

>  Pleading- -Payment — Reply— k   plea  of  payment  is  admitted  by  the  failure 

;.    ,  to  reply,  notwithstanding  the  averment  of  the  petition  that  no  part  of  the 

V    .  debt  has  been  paid.    Such  an  averment  in   the  petition  can  not  be  treated 

as  a  traverse. 

John  B.  Barker  for  appellant. 

L.  T.  Appieerato  for  appellee. 

V^  .  Appeal  from  Pendleton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bowden. 

The  new  Code  is  a  departure  from  the  general  plan  of  Code  plead- 
ing; it  is  half  modern,  half  mediaeval.  The  general  plan  is  not  to 
allow  any  pleading  beyond  a  reply,  and  to  require  that  only  when 
the  answer  presents  a  set-off  or  a  counter-claim.  The  result  ot  this 
abandonment  of  the  simplicity  of  the  old  Code  is  that  we  can  derive 
almost  no  help  from  the  decisions  of  other  Code  States. 

In  this  case  an  action  was  brought  to  recover  money  alleged  to 
have  been  lent  to  the  firm  of  which  the  defendant  was  a  member, 
the  petition  averring  (as  was  necessary  to  show  a  breneh  of  duty) 
that  no  part  of  it  had  been  paid,  e.xcept  a  conceded  cre<lit.  The  de- 
fendant pleaded  that  all  ot  it  had  been  paid.    There  was  no  reply. 

Section  120  of  the  Code  provides  that  **every  material  allegation 
of  a  pleading  must, .for  the  purpost»s  of  the  action,  be  taken  as  true, 
unless  specifically  traversed,  ocepting''  certain  allegations  not  im- 
portant nere.  A  traverse  is  a  denial.  The  allegation  of  payment  is 
new  matter,  and  is  material ;  and  there  can  be  no  doubt  it  mubt  be 
denied.  The  only  question,  therefore,  is  whether  the  averment  of 
the  petition  that  *'no  part  of  the  debt"  has  been  paid  can  be  treated 
as  a  traverse.  A  former  reply  to  a  plea  of  payment  need  state  no 
more;  it  would  be  but  a  reiteration  of  that  which  is  alleged  in  the 
petition. 

A  petition  on  a  writing  signed  by  the  defendant  need  not  be  sworn 
to;  whereas  the  reply  to  the  answer  must  ordinarily  be  verifleii.  If 
the  allegation  of  the  petition  is  in  all  cases  to  be  treated  as  a  traverse 
of  the  allegation  of  payment,  then  in  some  cases  the  plaintiff  will 
get  the  benefit  of  a  reply  without  verification,  and  thus  be  permitted 
to  make  an  issue  without  oath,  which  would  seem  to  thwart  the 
purpose  of  section  116.  That  section  places  great  value  on  the  re- 
quired oath  as  a  part  of  the  system  of  pleading,  tending  to  prevent 
false  pleas.  At  every  step  it  appeals  to  the  conscience  and  stimu- 
lates the  memory,  warning  the  pleader  not  to  deny  a  true  state- 
ment. 

If  to  a  petition  on  a  writing  the  answer  sets  up  various  credits,  the 
plaintiff  would  be  relieved  of  the  duty  of  considering  each  partial 
payment  claimed,  and  of  admitting  such  as  he  may  remember  to  be 
just;  thus  casting  on  the  defendant  the  burden  of  proving  what 
otherwise  might  have  been  admitted,  and  the  peril  of  not  being  able 
to  make  the  proof. 

The  pleadings  would  always  stand  the  same,  whether  the  plaintiff 
meant  to  deny  the  credits  or  payment  claimed,  or  did  not  mean  to 
d«ny  them.  Thus  the  plaintiff's  formal  averment,  intended  only  to 
allege  a  breach  of  duty,  would  shield  him  from  making  confessions 
as  to  subsequent  specific  statements  of  his  adversary,  which  the 
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Code  manifently  purposed  he  should  make,  if  a  good  conscience  so 
required. 

It,  therefore,  seems  to  us  that  while  an  issue  would  be  made  by 
treating  the  formal  averment  of  the  plaintiff  that  no  part  of  the 
debt  has  been  paid^  as  a  traverse  of  the  subsequent  averment  of  pay- 
ment, total  or  partial,  it  would  not  be  the  issue  which  the  Code  de- 
mands; an  issue  to  which  the  oath  of  the  plaintiff  must  stand 
pledged. 

There  was  no  reply  in  this  case,  and,  therefore,  the  payment  al- 
leged was  admitted. 

The  judgment  is  affirmed. 


Georgetown  &  Dry  Ridge  Turnpike  Road  Co.  v.  Cannon. 
{Filed  Nov.  2b,  1885.) 

1.  Turnpikes — Erection  of  barriers— \i  is  the  duty  of  a  tarnpike  company 
to  make  its  road  reasonably  safe,  and  if  the  road  has  to  be  made  along  a 
precipiee,  it  is  the  daty  of  the  company  to  erect  sach  barriers  as  will  pro- 
tect travelers  from  danKer,  having  reference  to  the  foreknown  fact  that 
horses  are  apt  to  get  scared  and  start  suddenly,  and  where  a  traveler  ie  in- 
jured by  reason  of  his  horne  becoming  scared  and  ranning  over  the  preci- 
pice, the  company  having  erected  no  barrier,  is  liable.' 

2.  Eitidemc — Evidence  of  other  accidents  at  the  same  place  was  compe- 
tent to  show  the  dangerous  character  of  the  place,  and  to  sho^  that  the 
attention  of  the  company^s  oflQcers  was  called  to  the  fact. 

B.  Pleading — It  was  not  necessary  that  the  petition  should  give  such  a 
particular  description  of  the  place  on  the  road  where  the  accident  occurred 
as  would,  appealing  to  common  experience,  justify  the  conclusion  that  Jt 
was  dangerous.    That  is  a  conclusion  of  fact,  not  law. 

W.  8.  Darnaby,  Jas.  F.  Askew  and  A.  Duvall  for  appellant. 

J.  E.  Cantrill  and  Geo.  E.  Prewitt  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bowden. 

The  appellee  sued  to  recover  damages  for  personal  injuries,  caused 
by  the  alleged  negligence  of  the  appellant  in  constructing  and  main-, 
taining  its  road  within  three  feet  of  a  dangerous  declivity,  without 
any  barrier  to  prevent  accidents  to  travelers ;  and  in  making  its 
road  only  thirty  feet  wide,  the  metaled  part  being  less  than  fifteen 
feet,  whereas  the  charter,  it  was  alleged,  required  the  road  to  be  not 
less  than  fifty  feet  wide,  and  the  metaled  part  to  be  twenty  feet 
wide. 

The  petition  alleged  that  there  was  along  the  road  where  the  acci- 
dent occurred,  *'in  less  than  three  feet  of  the  metal  and  traveled 
part  of  the  road,  a  rough,  rocky  and  dangerous  declivity ;  the  road, 
at  said  point,  running  along  said  abrupt  and  dangerous  declivity  for 
the  distance  aforesaid,  and  which,  without  the  protection  of  said 
guards  or  barriers,  is  unsafe  and  dangerous  to  travelers;"  that  the 
mare  drawing  the  spring  wagon,  frightened  by  an  object  in  a  yard 
adjoining  the  pike,  *'ran  precipitably  down  said  embankment  and 
declivity,  there  being  no  side  guards  or  barriers  to  prevent  her  from 
so  doing/'  and  that  the  wagon  was  turned  over,  inflicting  the 
iniuries  of  which  she  complained. 
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We  do  not  think  it  was  necessao'  to  give  the  angle  of  the  decliv- 
ity, or  to  give  such  particular  description  as  would,  appealing  to 
common  experience,  justify  the  conclusion  that  it  was  dangerous. 
.That  would  be  a  conclusion  of  fact,  not  of  law. 

The  ultimate  fact*  to  be  established  by  evidence  was  tHat  the 
declivity,  within  three  feet  of  the  road,  was  such  as  to  render  it  dan- 
gerous to  travel  on  the  road  without  protecting  barriers. 

It  is,  however,  ii^sisted  that  the  injury  received  can  not  be  traced 
through  the  line  of  causation  to  the  failure  of  the  company  to  erect 
a  barrier.  The  argument  runs  this  way :  The  object  in  the  yard 
caused  the  mare  to  be  frightened ;  the  fright  caused  her  to  run ;  the 
velocity  of  the  wagon,  partially  arrested  by  the  ledge  of  rocks,  sud- 
denly changing  the  line  of  motion,  caused  it  be  upset.  The  objec- 
tion to  the  argument  is,  that  it  starts  from  the  wrong  ground.  By 
the  same  process  it  could  be  shown  that  no  one  can  ever  be  held  lia- 
ble for  injuries  that  he  does  not  actively  cause,  but  in  regard  to  which 
his  act,  failure  to  act,  is  incidental  merely.  A  city  digs  a  deep  ditch 
across  a  street  for  a  necessary  purpose;  the  act  of  making  the  ditch 
is  lawful,  and  is  done  in  discharge  of  a  duty ;  but  if  it  leaves  it  un- 
covered at  night,  or  does  not  in  some  way  give  notice  to  warn  the 
traveler,  it  is  held  liable  for  any  iniury  done  him.  Yet  the  city  is 
not  liable  because  it  dug  the  ditch,  but  only  because  of  its  failure  to 
do  \yhat  was  necessary  for  the  protection  of  those  going  that  way. 
Here  the  company  had  a  charter  authorizing  it  to  construct  a  turn- 
pike for  the  public  to  travel  over;  its  plain  dut^  was  to  make  the 
road  reasonably  safe;  if  dangerous  pitfalLs  lav  m  the  way,  it  was 
bound  to  fill  them  up  securely ;  if  the  road  had  to  be  made  along  a 
precipice,  its  duty  required  it  to  protect  the  traveler  against  the 
consequences  of  such  sudden  frights  as  made  the  appellee's  mare  un- 
manageable for  the  moment.  It  was  not  only  easily  foreseen,  but  it 
was  pcfeitively  foreknown,  that  horses,  in  every  way  trustworthy, 
driven  over  the  road  by  careful  drivers,  would  get  scared  and,  under 
the  impulse  of  sudden  fear,  would  wheel,  or  back,  or  run.  The 
cause  of  the  danger  lies  in  the  nature  of  the  animal ;  the  object  at 
which  he  takes  fright  puts  it  in  motion ;  it  may  be  a  flitting  shadow 
or  a  leaf  eddying  in  the  wind ;  it  may  be  one  of  a  thousand  trifles. 
The  foreseen  and  foreknown  fact  that  horses  are  apt  to  get  s(!ared, 
and  to  start  suddenly,  made  it  the  duty  of  the  company  to  provide 
protection  against  such  sudden  starts ;  if,  without  that  protection, 
they  would  probably  result  in  the  traveler  ^oing  over  a  precipice 
before  he  could  get  his  horse  in  hand.  The  duty  of  the  company 
was  to  make  the  road  re&sonably  safe  for  travel,  and  what  was  requi- 
site to  make  it  safe  was  to  be  determined  by  reference  to  the  use  to 
which  it  was  to  be  put.  A  barrier  might  not  be  necessary  for  pedes- 
trians where,  without  a  barrier,  it  would  be  extremely  perilous  to 
ride  or  drive  a  horse. 

We  think  the  demurrer  to  the  petition  was  properly  overruled. 

The  fact  that  Brown  owned  the  land  on  b^th  sides  of  the  road  at 
that  place  was  no  reason  why  the  company  should  not*have  made 
the  road  safe  for  travel.  Even  if  he  had  the  right  to  drive  his  cattle 
across  the  road  to  get  water,  it  was  easy  to  make  a  gate  for  him,  and 
thus  respect  both  his  right  and  that  of  the  traveler.  The  demurrer 
to  the  second  paragraph  of  the  answer  was  properly  sustained. 

That  the  company  had  erected  barriers  at  other  places  deemed  by 
it  more  dangerous  was  no  excuse  for  a  failure  to  have  barriers  where 
the  accident  occurred,  if  necessary  for  the  security  of  travelers. 

The  first  seven  assignments,  relating  to  the  pleadings,  and  involv- 
ing the  questions  we  have  considered,  are  now  disposed  of. 
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But  little  need  be  said  in  regard  to  the  action  of  the  court  in  ad- 
mitting and  rejecting  evidence.  While  Peak's  statement  as  to  seeing 
Fleming  on  the  road,  and  as  to  what  Fleming  told  l^im,  was  not 
competent,  its  only  value  was  to  show  that  thu  place  needed  a  bar- 
rier for  security,  and  the  other  evidence  was  such  that  it  can  not  be 
supposed  a  jury  would  have  reached  a  different  conclusion  if  Peak 
baa  not  testified. 

It  was  not  competent  to  prove  that  there  never  had  been  barriers 
at  the  place  where  the  accident  occurred,  or  elsewhere  on  that  road, 
or  on  any  other  road.  Negligence  in  one  matter,  or  by  any  one  else, 
is  no  excuse  for  the  negligence  complained  of. 

James  Long's  evidence  was  clearly  competent  to  show  the  dan- 
gerous character  of  the  place,  and  to  show  that  the  attention  of  the 
company's  officers  was  called  to  the  fact. 

The  testimony  that  it  would  have  been  expensive  to  erect  barriers 
was  properly  rejected. 

Instructions  1,  2,  4,  5  and  G  were  the  formal  expressions  of  the 
principles  and  rules  we  have  considered  and  approved. 

Instruction  3  told  the  jury  that  if  the  injury  was  the  "direct  and 
necessary  result"  of  the  failure  of  the  company  to  make  its  road  as 
wide  as  the  law  reciuired,  which  requirements  were  given,  they 
should  find  for  the  plaintiff.  If  this  instruction  is  open  to  criticism, 
it  is  that  it  is  too  favorable  to  the  company  in  requiring  the  jury 
to  find  that  the  injury  was  the  necessary  result  of  the  failure.  It 
can  not  be  doubted  that  a  road  only  fifteen  feet  wide,  lying  within 
three  feet  of  a  precipice,  is  more  dangerous  than  if  it  were  further 
off.  If  the  law  required  the  company  to  make  its  road  fifty  feet 
wide,  and  it  made  it  only  fifteen,  and  on  the  perilous  edge  of  a  sheer 
descent,  the  failure  to  comply  with  the  law  increased  the  danger  to 
the  traveler;  but  if  that  failure  renders  the  injury  inevitable,  there 
can  be  no  doubt  that  the  company  is  liable  for  consequences  result- 
ing necessarily  from  its  disregard  of  the  law. 

The  judgment  is  affirmed  with  damages. 


Fireman's  Insurance  Co.  v.  Cecil  <fe  Co. 
( Filed. \fa!/ 7,  ISdO.) 

1.  Insulranci — A  policy  of  insarance  is  to  be  oonstrned  most  strongly 
against  the  insurer. 

2.  Siime — Increase  of  risk — Policies  of  insurance,  like  other  contracts, 
should  have  a  practicable  and  reasonable  interpretation.  Therefore,  where 
it  is  apparent  that  an  act  was  prohibited  for  the  purpose  of  preventing  an 
increase  of  the  risk,  the  doin^^  of  the  prohibited  act  will  not  work  a  forfei- 
ture, onless  it  appears  that  the  risk  was  thereby  increased,  especially  if  the 
contract  fails  to  provide  that  the  doinjr  of  the  act  shall  work  a  forfeiture. 

A  policy  of  fire  insarance  granted  the  privilege  of  keeping  kerosene  oil 
for  lights,  bat  provided  that  the  lamps  shoald  be  pat  oat  at  close  of  day's 
business.  Held — That  the  mere  fact  that  at  some  time  daring  the  life  of  the 
policy  the  insured  failed  to  put  out  lamps  at  the  close  of  day's  business  is 
not  suflQcient  to  prevent  a  recovery.  The  answer  should  have  set  out  such 
fact  as  would  have  enabled  the  court  to  determine  whether  there  was  any 
increase  in  the  risk. 

E.  A.  Gaither,  C.  A.  Hardin  and  S.  G.  Williams  for  appellant. 

Poslon  &  Jacobs  and  T.  C.  Bell  for  appellees. 
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Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Presiding  Judge  Barbour. 

By  the  terms  of  appellant's  policy  it  insured  appellee's  stock  of 
hams  and  other  meats,  kept  by  him  in  his  meat  store  in  Harrods- 
bur^,  against  loss  from  fire.  The  store  and  the  meats  insured  hav- 
ing oeen  destroyed  by  Are  during  the  life  of  the  policy,  this  action 
was  instituted  upon  the  company's  refusal  to  pay  the  loss. 

In  subsection  6  of  section  1,  under  the  head  of  *•  Warranty  of  As- 
sured," it  is  provided  that  if  **benzine,  *  *  *  burning  fluid, 
chemical  oil,  fireworks,  gasoline,  gunpowder,  naptha,  nitro-glycer- 
ine,  *  *  *  petroleum  and  its  products,  *  *  *  or  any  article, 
subject  to  legal  restriction,  be  kept,  stored  or  used  in  or  on  the 
premises,  this  policy  shall  become  void,  unless  consent  in  writing 
IS  indorsed  by  the  company  hereon." 

In  subsection  1  of  section  4,  under  the  head  of  **General  Priv- 
ileges," it  is  provided  that  '* kerosene  or  refined  petrol eu'n  oil  of  the 
legal  standard  may  be  used  for  lights  only  in  any  building:  covered 
by  this  policy,  other  than  manufactories,  lamps  not  to  be  filled  and 
trimmed  within  two  feet  of  artificial  light,  and,  in  business  houses, 
to  be  put  out  at  the  close  of  day's  business." 

The  only  defense  relied  upon  is,  that  the  plaintiflfe  had  violated 
these  provisions  of  the  policy  in,  as  the  answer  alleges,  '*that  they 
kept  a  lamp  or  lamps  burning  in  their  said  business  house  at  night, 
and  did  not  put  out  said  lamp  or  lamps  at  the  close  of  day's  busi- 
ness." A  demurrer  was  sustained  to  this  answer,  and  the  only  ques- 
tion presented  on  this  appeal  is,  as  to  the  correctness  of  this  ruling. 

Where  the  policj'  provides  that  it  shall  be  void  if  certain  hazard- 
ous articles  are  kept  or  used  upon  the  premises,  the  keening  or  using 
of  the  articles  upon  the  premises,  pe?*  ae^  avoids  the  policy,  without 
reference  to  the  questions  whether  the  risk  was  thereby  increased  or 
not,  and  the  fact  that  the  lass  did  not  result  from  the  keeping  or 
using  of  the  articles  is  a  matter  of  no  consequence.  Wood  on  Insur- 
ance, section  227.  This  is  the  general  rule.  But  policies  of  insur- 
ance, like  other  contracts,  should  have  a  practical  and  reasonable 
interpretation.  Conditions  of  forfeiture  in  a  policy  of  insurance,  as 
include  the  entire  instrument,  are  to  be  construed  most  strongly 
against  the  insurer.  The  company  prepares  it,  and  is  lamiliar  with 
its  details  and  many  conditions.  Its  ambiguities  are  to  be  resolved 
against  the  insurer.  10  Ky.  Law  Rkp.,  2')S,  The  keeping,  storing 
or  using  of  the  prohibited  articles  upon  the  premises  work  a  forfeit- 
ure of  the  policy,  or,  as  expressed,  render  it  void.  The  policy  so 
provides.  But  when  the  subsequent  provisions  of  the  poli?y  are 
considered,  the  keeping  of  kerosene  or  refined  petroleum  oil  for  the 
purpose  of  lights  is  excepted  from  these  provisions.  The  privilege 
of  keeping  kerosene  oils  for  lights  is  granted,  but  annexed  to  this 
privilege  is  the  condition  that  the  lamps  shall  not  be  filled  *  *  * 
and  trimmed  within  ten  feet  of  artificial  lights,  and  shall  be  put  out 
at  the  close  of  day's  business.  *  *  *  The  contract  does  not  pro- 
vide that  if  the  prohibited  act  is  done,  it  shall  operate  as  a  forfeiture. 
And  in  the  absence  of  such  provisions  the  courts  would  be  slow  to 
adjudge  a  forfeiture,  unless  the  act  was  such  as  was  calculated  to  in- 
crease the  risk. 

Independent  of  the  privilege  granted  in  subsection  1  of  section  4, 
a  mere  technical  violation  of  the  conditions  of  subsection  6  of  sec- 
tion 1  should  not  have  the  effect  of  working  a  forfeiture.  As,  for 
instance,  the  taking  of  a  prohibited  article  upon  the  premises  for  a 
mere  temporary  purpose,  with  the  intention  of  removmg  it  and  the 
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actual  removal  of  it  during  the  day  with  no  injury  resulting. 
Maryland  Fire  Insurance  Co.  v.  Whiteford,  31  Md.,  219;  1  Am.  Rep., 
45.  Nor  independent  of  the  express  privilege  would  the  mere  keep- 
ing of  a  reasonable  amount  of  kerosene  oil  on  the  premises  for  the 
purpase  of  lights  avoid  the  policy.  Morsf  v.  Buffalo  F.  &  M.  Ins. 
Co.,  30  Wis,,  o34 ;  11  Am.  Rep.,  587.  But  this  is  not  the  question 
bresented  by  the  answer.  It  is  not  claimed  that  the  assured  vio- 
lated the  provision  against  the  keeping,  storing  and  using  of  any  of 
the  prohibited  articles.  The  contention  is,  that  they  abused  or  ex- 
ceeded the  privilege  granted  them  ;  **that  they  kept  a  lamp  or  lamps 
burning  in  the  house  at  night,  and  did  not  put  out  said  lamp  or  lamps 
at  the  close  of  day's  business." 

Construed  strictly  against  the  pleader,  as  we,  in  support  of  the 
judgment,  must  do,  the  effect  of  the  averment  is,  that  the  assured 
kept  a  lamp  burning  at  the  close  of  a  day's  business.  When  or  how 
long  after  the  close  of  the  (Jay's  business  is  not  stated.  Proof  that 
upon  one  occasion  a  lamp  was  allowed  to  burn  for  a  short  time  after 
the  close  of  the  day's  business  would  sustain  the  allegation.  Is  that 
the  reason  and  spirit  of  the  contract  ?  On  the  other  hand,  is  not  the 
restriction  placed  upon  the  privilege  simply  for  the  purpose  of  pre- 
venting the  increase  of  the  risk  ;  and  where  there  is  no  increase  of 
risk,  and  the  loss  can  not  be  attributed  to  the  act,  is  there  any' sub- 
stantial violation  of  the  contract?  We  think  not ;  and,  therefore,  it 
was  necessary  that  the  answer  should  have  set  out  such  facts  as  would 
have  enabled  the  court  to  determine  whether  there  was  any  increase 
in  the  risk.  In  the  grant  of  the  privilege  it  is  provided  **that  lamps 
shall  not  be  filled  and  trimmed  within  ten  "feet  of  artificial  light." 
We  hardly  think  that  any  court  would  hold  as  good  a  plea  that 
upon  an  occasion,  months  before  the  fire,  the  assured  had  filled  and 
trimmed  a  lamp  within  ten  feet  of  an  artificial  light.  Yet  it  seems 
to  us  that  such  a  plea  would  be  no  more  unreasonable  than  the  one 
now  relied  on. 

There  are  other  objections  urged  to  the  answer,  and  we  think  some 
of  them  are  well  taken,  but  as  they  are  technical  in  their  nature,  we 
have  preferred  to"  decide  the  case  upo.i  the  grounds  stated,  and  which 
are  the  grounds  chiefly  relied  upon  by  counsel  in  argument. 

The  judgment  is  aftlrmed,  but  without  damages,  there  being  no 
supersedeas  in  the  record. 
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Manlt  t.  Bitzeb,  &c. 

Filed  May  7,  1890.     Appeal  from  Lonisville  Chancery  Court.     Opinion  of 

the  ooart  by  Jndj^e  Bowden,  affirming. 

Assigyiment  of  unearned  salary-^Yf^aen  a  party  has  entered  into  a  contract 
or  arrangement  by  the  ordinary  and  legitimate  and  natural  operation  of 
which  he  will  acquire  property,  and  has  entered,  upon  the  performance  of 
his  contract,  or  of  his  duties  under  the  arrangement^his  existing  right  there- 
under is  assignable  in  equity  for  a  valuable  consideration  ;  and  equity  will 
enforce  the  assignment  when  the  possibility  or  expectancy  has  changed  into 
a  vested  interest  or  possession. 

A  policeman  was  elected  for  four  years.  His  salary  was  fixed  by  the  city 
council  at  %2  a  day,  payable  monthly.  On  the  first  day  of  a  particular 
month  he  assigned  his  salary  for  the  month  for  a  valuable  consideration. 
After  the  salary  for  the  month  was  earned  it  was  attached  by  a  creditor. 
Held — That  the  right  of  the  assignee  is  superior  to  that  of  the  attaching 
c  reditor. 

Helm  9l  Bruce  for  appellant;  Kohn,  Baird  &  Speckert  for  appellee. 
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SOUTHWICK  V.  GREVZENBACH,  dc. 

(Med  June  10,  ISdO^Modified  .Sept.  6,  1890;  Not  to  be  reported.) 

1.  Judicial  sales — Appraisement— \a  an  action  by  devisees  for  the  sale  of 
land  on  account  of  its  indivisibility,  no  appraisement  was  required  before 
sale. 

2.  Parlies  to  actions — Devisees  of  land  were  parties  to  an  action  to  sell 
land  on  account  of  its  indivisibility,  to  which  infant  heirs  of  a  deceaBed 
devisee  were  properly  made  parties  defendant,  and  an  amended  petition 
was  filed,  making  a  mortg^agee  of  the  deceased  devisee  a  party  defendant* 

o  which  he  answered,  setting  up  his  claim,  and  aeking  that  his  debt  be  paid 
out  of  the  proceeds  arising  from  the  sale  of  the  interest  of  said  devisee. 
The  purchaser  objects  to  the  confirmation  of  the  sale,  because  the  answer  of 
the  mortgagee  was  not  made  a  eross-petition  against  the  two  infant  heirs 
of  the  mortgagor.  Held—TXttiX  it  was  unnecessary  to  make  said  answer  a 
cross-petition  against  said  infants. 

3.  Limitation — Dower — A  married  woman  having  joined  in  the  conveyance 
with  her  husband  of  a  tract  of  land  in  1837,  which  was  not  recorded  until 
nearly  two  years  thereafter,  it  will  be  presumed,"  after  fifty  years'  silence, 
that  she  is  dead,  and  a  purchaser  of  the  property  will  not  be  disturbed 
about  her  claim  of  dower. 

4.  Decedents  estates— kttet  five  years  from  the  testator's  death,  it  will  be 
preaamed  that  his  estate  has  been  settled,  and  that  real  estate  left  by  him  is 
not  required  for  the  payment  of  his  debts. 

Barrett,  Miller  &  Barrett  for  appellant. 

O'Neal,  Jackson  &  Phelps  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Holt. 

A  portion  of  the  devisees  of  Valentine  Greuzenbach  brought  this 
i8 
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action  against  the  others  for  a  sale  of  the  lot  devised  by  him  to  them 
apon  the  ground  of  its  indivisibilitv.  Under  the  decree  of  sale 
which  was  obtained,  the  appellant,  Charles  Southwick,  became  the 
purchaser ;  and  failiuK  to  comply  with  the  terms  of  the  sale  he  was 
cited  by  rule  to  show  cause  why  he  should  not  do  so.  His  response 
presents  many  grounds  for  his  non-compliance.  They  were  ove^ 
ruled,  and  he  has  appealed. 

It  Ls  unnecessary  to  consider  all  of  them.  Only  those  mainly 
ui^ged,  and  which  seem  to  us  to  be  the  principal  objections  to  the 
sale,  will  be  noticed.  One  of  the  devisees  died  after  mortgaging  her 
undivided  interest.  It  passed  to  her  two  children,  who  were  named 
as  defendants  in  the  petition,  and  as  being  over  flourteen  yean  of 
age.  A  summons,  so  describing  them,  was  issued  and  properly 
served  upon  them.  Owing  to  their  age  the  service  of.  process  under 
our  Code  of  Practices  as  only  required  to  be  upon  them.  Their 
father  was  also  a  defendant,  however,  named  as  such  in  the  same 
summons,  and  it  was  also  served  upon  him.  A  guardian  ad  litem 
was.  after  the  service  of  the  summons,  appointed  for  them,  and  he 
filed  his  answer. 

After  all  this  had  occurred,  and  various  other  steps  had  been  taken 
in  the  action,  an  amended  petition  was  filed,  making  the  mortgagee 
of  the  undivided  interest  a  party  defendant.  He  answered,  con- 
senting to  the  sale,  settins:  up  his  debt,  and  asking  that  it  be  paid 
out  of  that  portion  of  the  proceeds  of  the  sale  pertaining  to  the 
interest  mortgHged  to  him. 

It  is  now  urged  that  the  sale  should  be  set  aside,  because  the 
answer  of  the  mortgagee  was  not  made  a  cross-petition  against  the 
owners  of  the  mortgaged  interest,  and  they  brought  before  the  court 
upon  it.  This  objection  can  not  avail.  The  ground  of  the  suit  was 
the  indivisibility  of  the  property.  This  was  proven,  and  the  sale 
was,  therefore,  authorized,  the  devisees  having  been  properly 
brought  before  the  court  upon  the  petition.  The  Judgment  oideis 
the  sale  upon  this  ground.  Moreover,  it  properly  protects  the  inter- 
est of  all  parties  concerned  in  the  proceeds  of  the  sale,  and  whether 
so  or  not  the  purchaser  could  not  complain  upon  this  score,  the 
mortgagee  having  consented  to  the  sale,  and  the  object  of  the 
amended  petition  being:  to  provide  merely  for  the  payment  pf  his 
debt  out  of  the  proceeds.  It  is  also  urged  that  the  property  was  not 
appraised.  One  sale  had  previously  been  made,  and  by  consent  set 
aside.  Prior  to  it  the  property  had  been  appraised.  Some  fifteen 
months  intervened  between  the  two  sales.  It  is  unnecessary  to  con- 
sider, however,  whether,  owing  to  the  lapse  of  time,  another  ap- 
Jraisement  would  have  been  necessary,  if  it  had  been  a  sale  for  debt, 
t  was  not.  -It  was  being  sold  for  the  purpose  of  division  at  the 
instance  of  its  owners,  and  no  appraisement  was,  therefore, 
required.  Woolridge  v.  Jacob's  gd'n,  79  Ky.,  250 ;  Qraves  A  Wells 
v.  Long,  Apee,  &c.,  87  Ky.,  441. 

In  a  conveyance  of  the  property,  made  in  1887  by  a  remote  ven- 
dor, his  wife  had  joined  and  acknowledged  the  deed,  but  it  was  not 
recorded  or  lodged  for  record  for  nearly  two  years  thereafter. 

It  is  urged  that  her  inchoate  right  of  dower  did  not,  therefore, 
pass,  and  that  the  title  is  defective. 

There  is  nothing  in  the  record  tending  to  show  whether  she  is 
living  or  dead. 

Section  4,  article  1,  chapter  71  of  the  General  Statutes,  providing 
that  the  period  within  wnich  an  action  may  be  brought  for  the  re- 
covery of  real  estate  shall  in  no  case  be  extended  by  reason  of  any 
death,  or  the  existence  of  any  disability,  beyond  thirty  years  from 
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the  time  of  the  accrual  of  the  rieht  to  sue,  does  not  conclude  the 
right  of  the  widow  to  sue  after  the  lapse  of  thirty  years  from  the 
time  of  the  conveyance,  without  regard  to  when  the  husband  may 
have  died.  The  right  of  a  remainderman  to  sue  does  not  accrue 
until  the  termination  of  the  particular  estate.  So  too,  the  widow 
can  not  sue  until  the  death  of  the  husband.  Hence  the  statute,  su- 
pra, is  not  decisive  of  the  point  urged. 

In  this  instance,  however,  over  a  half  a  century  has  elapsed  since 
tlie  feme  united  in  the  deed.  She  was  then  a  married  woman. 
Under  these  circumstances  it  can  not  well  be  presumed  that  she  is 
yet  alive.  The  long  silence  as  to  any  claim  from  this  quarter  raises 
the  presumption  that  no  such  danger  to  the  purchaser  will  arise. 

The  record  does  not  show  thai  Manze,  another  prior  vendor,  had 
a  wife  at  the  time  of  the  conveyance  by  him;  nor  does  it  contain 
any  testimony  showing  any  right  in  *'Mrs.  Jarvis,"  or  that  any  such 
person  ever  lived. 

Speaking  from  the  evidence  in  this  case,  she  is  altogether  mythi- 
cal. There  is  no  competent  testimony,  recorded  or  otherwise,  upon 
this  point. 

Five  years  had  elapsed  from  the  death  of  the  testator  before  this 
soit  was  brought. 

There  is  nothing  in  the  record  tending:  to  show  that  his  estate  has 
not  been  settled,  or  that  the  property  in  question  is  needful  for  the 
payment  of  the  debts.  Certainly  the  appellant's  title  is  not,  there- 
fore, in  danger,  even  if  it  be  true. 

The  petition  avers  that  the  daughter,  Margaret  Greuzenbach,  died 
single  and  intestate  since  her  father's  death,  and  the  judgment  of 
sale  fully  and  definitely  describes  the  property. 

We  see  no  reason  for  reversing  the  Judgment  of  the  lower  court, 
and  it  is,  therefore,  affirmed. 


Chapman  v.  W.  U.  Telegraph  Co. 
(Filed  June  14,  1890.) 

1,  Telegraph  company — Delayed  telegram — Damages — A  telegraph  company, 
faUinit  to  deliver  a  telejjfram  to  appeUant  announoing  the  dangeroas  illneas 
of  his  father,  also  faiUng  to  deliver  a  sabseqaenfr  telegram  annoanoing  the 
death  of  his  father,  and  when  he  would  be  bnried,  was  sued  by  appellant  for 
damages  aUeging,  firsts  that  by  reason  of  the  failure  of  the  company  to  de- 
Uver  said  telegram  he  missed  a  donation  from  his  father  of  a  promissory 
note,  which  he  says  his  father  wonld  have  given  him  if  he  had  seen  him  in 
hislast  illness  ;.J^^<'»<i^,  that  he  was  also  damaged  in  his  feelings  and  aftec> 
tione  by  being  prevented  from  attending  npon  his  father  in  his  last  illness, 
and  from  attending  his  inneral.  The  lower  coart  rejected  the  first  claim 
for  damages  as  being  too  remote,  and  sabstantially  instructed  the  jury  as 
to  the  second  claim  to  find  nominal  damages.  On  appeal,  Held—T^2X  the 
lower  court  properly  rejected  the  firbt  claim  for  damages,  «s  the  same  was 
too  remote,  but  should  have  permitted  the  jury  to  consider  the  injury  to 
the  feelings  and  affections  as  actual  damages,  resulting  to  appellant  as  the 
natural Ka^  proximate  consequence  of  the  failure  of  the  company  to  deliver 
the  telegrams. 

A  telegraph  con^pany  is  a  quasi  public  agent,  and  it  was  the  duty  of  the 
company  to  use  ordinary  diligence  to  deliver  the  telegrams,  and  a  failure  to 
perform  this  duty  entitles  the  injured  party  to  compensation  in  damages, 
vhether  the  injury  be  to  the  feelings  or  pecuniary,  the  act  of  the  violator 
of  a  right  secured  by  contract  has  caused  it,  the  source  is  the  same,  and  the 
▼iolator  should  answer  for  all  the  proximate  damages. 
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2.  Parties  ic  actions — A  person  to  whom  a  telegram  is  sent  maj  maintain 
an  action  against  the  company  for  damages  resulting  from  a  failure  to  de- 
liver it,  as  the  contract  was  made  for  his  benefit. 

T.  Q.  Ck)vington  and  N.  A.  Porter  for  appellant. 

Wright  A  McElvoy  an'l  W.  F.  Browder  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

This  is  an  action  against  the  telegraph  company  fot  damages  for 
negligently  failing  to  deliver  to  the  appellant,  Joseph  Chapman,  two 
tel^rams,  the  one  sent  on  February  12, 1888,  announcing  to  him  the 
dangerous  illness  of  his  father,  and  the  other,  sent  on  February  16, 
informing  him  of  his  death,  and  when  he  would  be  buried.  They 
were  sent  from  Franklin,  Kentucky,  to  Bowling  Green,  Kentudiy, 
a  distance  of  about  twenty  miles.  The  appellant  then  resided  in  toe 
latter  city,  and,  learning  upon  the  street  of  the  death  of  his  father, 
he  called  at  the  telegraph  office  on  February  17,  and  received  the  two 
telegrams. 

The  Jury  found  one  cent  and  the  costs  of  the  action. 

Inasmuch  as  it  must  be  tried  again,  we  shall  not  discuss  the  evi- 
dence relating  to  the  question  of  negligence. 

The  appellant  claims  that  by  reason  of  it  he  sustained  a  pecuniary 
loss  by  missing  a  donation  from  his  father  of  a  promissory  note, 
which  he  savs  liis  father  would  have  given  him  if  he  had  seen  him 
in  his  last  illness,  and  that  he  was  also  damaged  in  his  feelings  and 
affections  by  being  thereby  prevented  from  attending  upon  his  father 
in  his  last  illness,  and  from  attending  his  burial. 

The  claim  for  the  first  item  of  damage  was.  rejected  as  being  too 
remote  for  recovery.  The  second  was  ruled  out,  upon  the  ground 
that  damage  to  the  feelings,  not  blended  with  physical  pain  arising 
from  actual  injury,  or  not  connected  with  pecuniary  loss,  can  not  be 
a  subject  of  recovery. 

The  lower  court  substantially  instructed  the  jury  that  the  appel- 
lant, if  entitled  to  recover  at  all,  was  limited  to  nominal  damages. 
The  company  insists  that  as  the  appellant  was  not  the  sender  of  the 
telegrams  he  can  maintain  no  action  whatever.  The  contract  under 
which  they  were  sent  was,  however,  made  for  his  benefit.  He  was 
to  be  the  sole  beneficiary.  The  sender  had  no  interest  in  them. 
This  the  company  knew  from  their  character. 

In  such  a  case  the  party  for  whom  a  telegram  is  intended  may  sue 
the  company  for  negligence  as  to  it. 

It  is  said,  in  Sherman  <&  Redfield  on  Negligence,  section  560:  "We 
think,  therefore,  that  upon  the  principle  of  .these  decisions  a  tde- 
graph  company  is  responsible  for  its  negligence  to  a  person  to  whom 
a  message  is  addressed,  as  well  as  to  the  sender.  If  it  were  not  so, 
it  is  obvious  that  the  receivers  of  telegrams  would  often  sustain 
great  damage  without  any  means  of  redress."  This  is  not  the 
£]nglish,  but  it  is  the  American  rule,  and  is,  in  our  opinion,  sop- 
ported  by  reason,  necessity  and  a  proper  policy.  Gray  on  Telegrapltf « 
section  66;  Wadsworth  v.  Western  Union  Telegraph  Company,  86 
Tenn.,  696. 

The  lower  court  properly  rejected  the  first  item  of  damage.  It 
was  too  uncertain  and  remote. 

Qreenleaf  on  Evidence,  volume  2,  section  266,  says :  *'The  damage 
to  be  recovered  must  always  be  the  natural  and  prozimaie  conse- 
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Suence  ooaiplained  of.    This  rule  is  laid  down  in  regard  to  special 
amage,  "bat  it  applies  to  all  damage." 

It  does  not  naturally  follow  if  the  appellant  had  received  the  tele- 
gram promptly  that  he  would  have  received  the  donation. 

Perhaps  his  father  would  have  given  him  the  note.  It  would 
not,  however,  have  been  a  natural  consequence  of  his  going  to  see 
him.    He  might,  and  might  not  have  done  so. 

No  such  loss  could  have  been  contemplated  by  the  parties  to  the 
sending  of  the  message,  if  their  minds  had,  at  the  time,  been  drawn 
to  the  contingency  of  its  not  being  properly  delivered. 

Considering  the  nature  of  the  dispatch,  they  could  not  have  con- 
templated that  such  a  loss  would  arise  from  a  breach  of  the  contract. 
As  well  might  one  claim  from  a  railroad  company  the  amount  of  a 
stake  in  a  race,  upon  the  ground  that  if  the  train  had  not  been 
negligently  delayea  his  horse  would  have  arrived  in  time  and  won 
the  race. 

The  remaining  question  is  one  of  some  difficulty.  It  lias,  upon 
the  state  of  case  now  presented,  been  little  before  the  courts,  and  but 
few  authorities  can  be  found.  Indeed,  so  far  as  we  have  been  able 
to  find,  but  two  or  three  courts  of  last  resort  have  considered  it. 
One  of  them  has,  at  least,  to  some  extent  varied  in  its  opinion,  while 
the  meml)ers  of  another  have  been  divided  as  to  it.  It  is,  can  one, 
in  a  case  like  this,  recover  damages  for  an  injury  to  his  feelings, 
unaccompanied  by  any  pecuniary  loss  or  physical  sufflering  from 
bodily  injury? 

Many  of  the  text-writers  pay  that  a  person  can  not  recover  dam- 
ages for  mental  anguish  alone;  and  that  he  can  recover  such  dam- 
ages only  where  he  is  entitled  to  recover  some  damages  upon  some 
other  ground.  It  will  generally  be  found,  however,  that  they  are 
speaking  of  cases  of  personal  injury. 

If  a  telegraph  company  undertakes  to  send  a  mesvsage,  and  it  fails 
to  use  ordinary  diligence  in  doing  so,  it  is  certainly  liable  for  some 
damage,  though  it  may  be  nominal  only.  It  has  violated  its  con- 
tract, and  whenever  a  paHy  does  so,  he  is  liable  at  least  to  some  ex- 
tent. 

Every  infraction  of  a  legal  right  causes  injury  in  contemplation  of 
law.  The  party  being  entitled  in  su(?h  a  case  to  recover  something, 
why  should  not  an  injury  to  the  feelings,  which  is  often  more  injuri-. 
ous  than  a  physical  one,  enter  into  the  estimate? 

Why,  being  entitled  to  some  damage  by  reason  of  the  other  party's 
wrongful  act,  should  not  the  complaining  party  recover. all  the  dam- 
a^  arising  from  it  ?  It  seems  to  us  that  no  sound  reason  can  be 
pven  to  tne  contrary.  The  business  of  telegraphing,  while  yet  in 
its  infancy,  is  already  of  wonderful  extent  and  importance  to  the 
pnblie.    It  is  growing,  and  the  end  can  not  yet  be  seen. 

A  telegraph  company  is  a  quasi  public  agent,  and  as  such  it  should 
exercise  the  extraordinary  privileges  accorded  to  it  with  diligence  " 
to  the  public. 

If,  in  matters  of  mere  trade,  it  negligently  fails  to  do  its  duty,  it 
is  responsible  for  all  the  natural  and  proximate  damage. 

Is  it  to  be  said  or  held  that  as  to  matters  of  far  greater  interest  to 
a  person  it  shall  iiot  be,  because  feelings  or  affections  only  are 
involved?  If  it  n^ligently  fails  to  deliver  a  message  which  closes 
a  trade  for  a  $100,  or  even  less,  it  is  responsible  for  the  damage. 

It  is  said,  however,  that  it  is  guilty  of  like  fault  as  to  a  message 
to  the  huslMind  that  the  wife  is  uying,  or  to  the  father  that  his  son  is 
dead  and  will  be  buried  at  a  certain  time,  there  is  no  responsibility, 
save  that  which  is  nominal.    Such  a  rule  at  first  blush  merits  disap- 
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proval.  It  would  sanction  the  company  in  wrong-doing.  It  would 
hold  it  responsible  in  matters  of  the  least  importance,  and  suffer  it 
to  violate  its  contracts  with  impunity  as  to  the  greater.  It  seems  to 
us  that  both  reason  and  public  policy  require  that  it  should  answer 
for  all  injury  resulting  from  its  negligence,  whether  it  be  to  the  feel- 
ings or  the  purse,  subject  only  to  the  rule  that  it  must  be  the  direct 
and  proximate  consequence  of  the  act.  The  ii\|ury  to  the  feeliDgs 
should  be  regarded  as  a  part  of  the  actual  damage,  and  the  Jury  be 
allowed  to  considerlt.  If  it  be  said  that  it  does  not  admit  of  accu- 
rate pecuniarv  measurement,  equally  so  it  may  be  said  of  any  case 
where  mental  anguish  enters  into  the  estimate  of  injury  for  a  wrong, 
and  it  furnishes  no  sufficient  reason  why  an  injured  party  should  not 
be  allowed  to  look  to  the  wrong-doer  for  reparation.  If  injury  to 
the  feelings  be  an  element  of  actual  damage  in  slander,  libel  and 
breach  of  promise  cases,  it  seems  to  us  it  should  equally  be  consid- 
ered in  cases  of  this  character.  If  not,  then  most  grievous  wrooRS 
may  often  be  inflicted  with  impunity,  and  legal  insult  added  to  out- 
rage'by  the  party  by  offering  one  cent,  or  the  cost  of  the  tel^ram, 
as  compensation  to  the  iijured  party,  whether  the  injury  be  to  the 
feelings  or  pecuniary,  the  act  of  the  violator  of  a  right  secured  by 
contract  has  caused  it.  The  source  is  the  same,  and  the  violator 
should  answer  for  all  the  proximate  damages. 

In  Sherman  &  Redfield  on  Negligence,  section  605,  it  is  said:  "In 
case  of  delay  or  total  failure  of  delivery  of  messages  relating  to  mat- 
ters not  connected  with  business,  such  as  personal  or  domestic  mat- 
ters, we  do  not  think  that  the  company  in  fault  ought  to  escape  with 
more  nominal  damages,  on  account  of  the  want  of  strict  commer- 
cial value  in  such  messages.  Dela.y  in  the  announcement  of  a  death, 
an  arrival,  the  straying  or  recovery  of  a  child,  and  the  like,  may 
often  be  proiiuctive  of  an  inlury  to  the  feelings,  which  can  not 
easily  be  estimated  in  money,  but  for  which  a  jury  should  be  at  lib- 
erty to  award  fair  damages.  Yet  in  such  cases  the  damages  ought 
not  to  be  enhanced  by  evidence  of  any  circumstances  which  could 
not  reasonably  have  been  anticipated  as  probable  from  the  language 
of  the  written  messages." 

This  seems  to  us  to  be  the  true  rule.  One  which  is  in  accord  with 
reason,  and  necessary  to  a  proper  protection  of  individual  right 
and  the  interests  of  the  public. 

The  cases  of  Stuart  v.  Western  Union  Telegraph  Company,  66 
Texas,  580,  and  Wadsworth  against  the  same  company,  supra,  sup- 
port this  view  of  the  question ;  and  the  instructions  of  the  lower 
court  beinff  contra,  the  Judgment  is  reversed  and  cause  remanded  tor 
a  new  trial  consistent  with  the  views  herein  expressed. 


DuFOUR  V.  Stucey,  Ac. 

CFiUd  June  19, 1890.) 

Ferries—'Constitutional  /aw— SabBeotion  8,  section  9,  chapter  42,  General 
Stain  tee,  which  prOTides  that  **a  non-resident  owner  of  a  ferry  right  sbftU 
•eU  the  same  to  a  resident  oitixen  of  this  State  within  a  year  after  his  re- 
moral  or  acernal  of  his  ri^ht,  with  leave  of  the  ooart,  and  the  purchaser 
give  sneh  new  covenant,  and  upon  failure  to  comply  with  any  requisition  of 
this  subsection  the  court  shaU  revoke  the  grant/*  Ac.,  does  not  apply  to  • 
ferry  right  vested  in  a  non-resident  in  1848,  as  no  such  law  regulating  thf 
residence  of  owners  of  ferries  was  then  in  existence,  and  non-resident  ven- 
dees of  a  ferry  right  from  a  non-resident,  who  obtained  it  In  1848,  can  not 
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be  pToee^ed  against  under  the  Btatnte  cited  under  penalty  of  forfeiture  of 
•oeh  ferry  right  in  osae  of  non-eomplianoe,  for  said  statote  seeking  to  affeot 
tame  is  retroaotiTe  and  nnoonstitntional. 

W.  P.  D.  Bush  and  H.  M.  Winslow  for  appellant. 

Geo.  C.  Drane  and  H.  C«>x  for  appellees. 

Appeal  from  Carroll  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

In  18f  3,  by  an  order  of  the  Carroll  County  Court,  a  ferry  was  es- 
tablished across  Ohio  river  from  the  town  of  Ghent  to  the  Indiana . 
shore,  and  the  ferry  right  was  granted  to  J.  F.  Dufour,  at  the  time 
owner  of  the  land  where  site  of  the  ferry  was. 

In  1850  he  coaveyed  to  his  wife,  Polly  Dufour,  the  land  and  ferry 
rlfifht  during  her  life,  remainder  to  his  sons,  including  appellant, 
Julius  Dufour. 

In  1853  Polly  Dufour  filed  {he  bond  required  by  statute  in  such 
cases,  which  was  approved  by  the  court,  and  she  continued  to  use 
and  enjoy  the  ferry  right,  but  executed  no  other  bond  until  1863, 
when  she  tendered  one  to  the  county  court,  which  was  not,  how- 
ever accepted,  nor  any  action  taken  by  the  county  court  in  r^ard  to 
it  previous  to  1868. 

At  the  last  named  date  the  county  court  overruled  her  motion 
then  made  to  file  a  bond,  made  an  order  revoking  the  grant  of  the 
ferry  right  to  her,  and  another  order  granting  the  same  ferry  right 
to  the  trustees  of  the  town  of  Ghent.  An  appeal  from  each  of  the 
orders  was  taken  to  the  Carroll  Circuit  Court,  where  Judgment  was 
rendered  reversing  the  order  establishing  the  ferry  upon  motion  of, 
and  granting  the  ferry  right  to,  the  trustees  of  Ghent,  and  directing 
the  county  court  to  take  the  bond  tendered  by  appellant  and  con- 
tinue the  ferry  in  her  name. 

In  1877  Julius  Dufour  purchased  and  became  owner  of  the  land 
and  ferry  right,  executed  the  required  bond,  and  continued  to 
operate  the  ferry  until  April,  1888,  when  a  rule  was  awarded  against 
him  by  the  county  court  to  show  cause  why  he  should  not  sell  the 
ferry  right  to  a  citizen  resident  of  this  Commonwealth,  or  forfeit  the 
same.  And  the  trustees  of  Ghent  being  subsequently  made  parties 
plaintiff  in  the  proceeding,  a  judgment  of  court  was  rendered  over- 
ruling the  response  made  by  the  defendant,  and  revoking  the  **ferry 
franchise  granted  in  1843  to  John  F.  Dufour,  and  renewed  and  con- 
tinued in  1877  to,  and  in  the  name  of,  Julius  Dufour." 

From  that  judgment  an  appeal  was  taken  to  the  Carroll  Circuit 
Court,  where  judgment  was  rendered  affirming  **the  judgment  and 
order  of  the  Carroll  County  Court,  forfeiting  the  ferry  franchise 
claimed  to  be  owned  by  the  defendant,  Dufour." 

The  authority  upon  which  the  order  of  the  county  court  was  made 
is  found  in  subsection  3,  section  9,  chapter  42,  General  Statutes,  as 
follows : 

"A  non-resident  owner  of  a  ferry  right  shall  sell  the  same  to  a 
resident  citizen  of  this  State  within  a  year  after  his  removal  or  ac- 
cmalof  his  right,  with  leave  of  the  court,  and  the  purchaser  give 
such  new  covenant.  Upon  failure  to  comply  with  any  requisition 
of  this  subsection,  the  court  shall  revoke  the  grant,"  <fcc. 

It  appears  appellant  was  not,  when  this  proceeding  was  begun, 
nor  had  he  ever  l)een,  a  resident  citizen  of  Kentucky.  Nor  was 
either  J.  P.  Dufour,  original  grantee,  or  Polly  Dufour,  ever-such  res- 
ident citizens. 
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As  the  appellant  had  failed  to  sell  his  ferry  right  within  a  year 
from  accrual  of  it,  the  order  of  the  county  court  revoking?  the  grant 
can  not  be  regarded  either  prematiire  or  erroneous,  if  l^slative 
power  to  divest  him  of  the  franchise,  for  the  sole  cause,  statra  in  the 
order,  existed  when  that  part  of  the  statute  quoted  was  enacted. 

When  the  ferry  was  established  in  1848  the  statute  did  not  roal^e 
it  a  condition  the  owner  of  such  franchise  should  be  a  resident  citi- 
zen of  this  Ck)mmon wealth,  and,  consequently,  the  grant  to  J.  F. 
Dufour,  though  at  the  time  a  non-resident,  was  valid  and  effectual. 

The  only  causes  for  which  a  ferry  could,  before  adoption  of  the  Re- 
vised Statutes,  be  discontinued,  which  is  equivalent  to  a  revocation 
of  the  franchise,  as  held  by  this  court  in  McCauly  v.  Gwin,  1  Dana, 
259,  were:  One.  A  failure  for  six  months  after  establishment  of  a 
ferry  to  provide  **the  necessary  boats  and  ferrymen."  Two.  The 
fact  that  the  ferry  shall  have  been  for  two  years  '*wholly  disused 
and  unfrequented." 

By  subsection  6,  section  8,  Revised  Statutes,  the  Fame  provision 
was  made  as  the  one  in  the  General  Statutes  under  consideration, 
except  that  it  applied  to  non-resident  owners  of  ferry  rights  there- 
after granted. 

But  there  was  not.  by  the  terms  of  the  order  granting  the  ferry 
right  to  J.  F.  Dufour  m  1843,  nor  did  the  statute  then  provide  there 
should  be,  any  limit  as  to  duration  of  the  franchise,  as  is  now  the 
case,  and  has  been  since  adoption  of  the  Revised  Statuses.  It,  there- 
fore, follows,  if  he  aequirecf  such  an  estate  or  interest  in  it  as  is 
alienable,  the  statute  of  1873  can  not  be  regarded  any  more  effectual 
to  divest  the  appellant  than  such  one,  passed  before  1850,  would  have 
been  to  divest  the  original  grantee. 

In  regard  to  ferry  franchise  Kent,  on  page  459,  volume  3  of  his 
Commentaries,  says :  *'The  obligation  between  the  government  and 
owner  of  such  franchise  is  mutual.  He  is  obliged  to  provide  and 
maintain  facilities  .for  accommodating  the  public  at  all  times  with 
prompt  and  convenient  passage.  The  law,  on  the  other  hand,  in 
consideration  of  this  duty,  provides  him  a  recompense,  by  means  of 
an  exclusive  toll.  An  estate  in  such  ferry,  and  an  estate  in  land  rest 
upon  the  same  principle,  being  eqiialiy  grants  of  a  right,  a  privilege 
for  an  adequate  consideration.  If  the  creation  of  the  franchise  be 
not  declared  to  be  exclusive,  yet  it  is  necessarily  implied  in  the 
grant  of  a  ferry  »  *  *  »  that  the  government  will  not,  directly 
'  or  indirectly,  interfere  with  it,  so  as  to  destroy  or  materially  impair 
its  value." 

In  Trustees  of  Maysville  v.  Boon,  2  J.  J.  M.,  225,  this  court  thus 
defines  a  ferry  franchise:  **Nor  can  we  admit,  conclusiveness  of 
the  argument,  that  the  grant  of  a  ferry  is  always  a  personal  privi- 
lege which  ceases  with  death  or  alienation  of  the  grantee.  As  no 
one  can  be  a  recipient  of  such  grant  on  the  Ohio,  except  owner  of 
land  on  the  river,  the  grant  to  him  is  a  franchise  incident  to,  and 
growing  out  of,  his  title  to  the  land.  It  is  a  hereditament  which  de- 
scends with  the  land  to  his  heirs,  and  passes  to  his  vendee  by  aliena- 
tion of  the  right  to  the  land.  It  is,  therefore,  not  like  a  tavern 
license,  which  is  personal,  but  is  like  a  right  of  way,  or  a  right  to  a 
toll  bridge." 

And  again  it  was  said  in  Lythe,  &c.  v.  Breckinridge,  3  J.  J.  M., 
663:  **The  right  to  a  ferry  on  the  Ohio  is  a  franchise  incident  to  a 
freehold  in  the  land.    It  passes  with  title  to  the  land." 

In  Carter.  Ac.  v.  Kalfus  &  Watts,  6  I)a.»43,  it  was  said  :  "A  right 
to  ferriage,  like  that  to  portage,  is  valuable  property^  and  requires* 
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OD  the  Ohio  river^  large  expenditures  of  money  by  the  grantee  of 
the  franchise,  and  is  founded  on  a  valuable  consideration.'*^ 

It  is  true  this  court,  in  Brown  v.  Givens,  4  J.  J.  M.,  28,  said :  "A' 
ferry  is  a  public  highway,  and  is  established  more  for  the  public 
eood  than  for  individual  advantage  of  the  grantee."  Nevertheless, 
that  fact  at  the  same  time  serves  to  show  a  ferry  franchise  is  the  sub- 
ject of  contract  between  the  Ck)mmon wealth  and  grantee,  and  that 
a  valuable  consideration  passes  from  the  latter  to  the  former,  whereby 
a  property  right  becomes  vested. 

It  seems  to  us  as  J.  F.  Dufour  legally  and  regularly  acquired,  for 
a  valuable  consideration,  title  to  the  ferry  franchise,  which  this  court 
has  held  to  be  property  alienable  and  descendible,  that  the  L^isla- 
.tore  has  no  power  by  statute,  retroactive  in  its  operation,  to  divest 
his  vendee  or  prevent  the  full  enjoyment  of  it  by  him  for  the  sole 
cause  he  is  a  non-resident  of  the  State. 

It  is  needless  to  refer  to  the  particular  clause  of  the  Constitution 
the  statute  contravenes,  because  it  being  conceded,  as  is  the  case, 
that  appellant  has  a  vested  interest  in  the  land  and  in  the  franchise 
as  an  incident  of  his  title  thereto,  he  can  no  more  be  deprived  of  it 
by  a  retroactive  statute,  because  he  is  a  non-resident  of  this  State, 
than  he  could,  in  the  same  manner  and  for  the  same  reason,  be  de- 
prived of  a  right  of  way,  or  any  other  hereditament  of  a  real  nature. 

Whether  the  power  exists  to  pass  such  statute,  applicable  to  ferries 
to  be  thereafter  established,  is  a  question  not  now  before  us. 

The  judgment  is  reversed  and  cause  remanded,  with  directions  to 
the  circuit  court  to  reverse  the  order  of  the  CatroU  County  Court, 
and  remand  the  case  for  that  order  to  be  also  set  aside. 

Judge  Pryor  not  sitting. 


Bobinson's  committee,  dc.  v.  Elam's  ex'tx. 
{Filed  June  19,  1890.) 

1.  Executors  and  administrators — Limitation — An  administrator  haring 
made  a  settlement  of  the  estate  of  his  intestate  in  1866,  and  haring  been 
credited  therein  with  an  amonnt  set  apart  to  pay  the  debts  of  the  intestate, 
in  an  action  brought  io  1866  against  the  executrix  and  on  the  bond -of  the 
administrator,  alleging  failure  of  the  administrator  to  pay  out  the  amonnt 
allowed  him  in  the  settlement  of  1866,  and  asking;  that  said  fund  be  distrib- 
uted among  the  heirs  of  the  administrators  intestate,  Held^Thtki  the 
elaims  are  barred  by  the  statute  of  limitation. 

2.  Same — Trusts — Section  20,  article  6,  chapter  71,  General  Statutes,  ex- 
eeptini;  trusts  from  the  operation  of  the  statutes  of  limitation  does  not  ap- 
ply to  this  case.  The  trusts  embraced  in  that  section  are  those  of  am 
exdnsiTely  equitable  character,  where  the  trustee  has  a  right  to  hold  the 
estate  and  the  cestui  que  trust  has  no  right  to  sue  and  recmier  it. 

In  this  case  the  cause  of  action  accrued  against  the  personal  representa- 
tive  nine  months  after. his  qualification,  ani  the  statute  applying  as  well  to 
equitable  as  ordinary  actions,  was  a  complete  bar  to  recovery  against  the 
personal  representatire  after  fifteen  years  and  against  the  surety  after  five 
years.  The  period  allowed  a  personal  representative  in  which  to  make  his 
settlement  does  not  affect  the  running  of  the  statute,  but  only  affects  the 
right  to  collect  interest  from  him. 

B.  H.  Cunningham  for  appellants. 

John  Young  Brown,  Montgomery  Merritt  and  S.  B. &  R.  D.Vance 
for  appellee.. 
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Appeal  from  Henderson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Holt. 

W.  S.  Elam  qualified  as  the  administrator  of  John  J.  Smith  on 
March  10,  1864.  The  latter  had  been  the  administrator  of  hia 
brother,  William  P.  Smith. 

Elam  made  a  settlement  in  the  county  court  on  April  21, 1866. 

In  it  he  was  credited  with. "by  amount  set  apart  to  pay  W.  P. 
Smith's  debts— $3,428.73." 

The  balance  in  his  hands  was  fixed,  apportioned  among  the  heirs, 
and,  as  the  evidence  shows,  paid  to  and  receipted  for  by  them.  It 
was  not,  however,  a  final  settlement. 

He  made  a  second  settlement  in  1869,  with  a  like  distribution 
among  the  heirs,  and  a  final  one  en  February  24, 1874. 

In  the  two  last  settlements  no  notice  was  taken  of  the  fund  that 
had  been  left  in  his  hands  to  pay  the  debts  of  Wm.  P.  Smith. 

Elam  died  in  August,  1883;  and  on  September  2,  1886,  the  heirs  of 
John  P.  Smith  brought  separate  actions,  but  which  were  subse- 
quently consolidate<.l,  against  Elam's  executrix,  upon  his  bond  asad- 
ministrator  of  John  J.  Smith,  for  their  respective  portions  of  the 
$3,428.73,  which  had  been  left  in  his  hands,  claiming  that  he  had 
never  paid  it  out,  and  that  it,  in  fact,  belonged  to  them. 

A  plea  of  the  statute  of  limitation,  and  also  that  Elam  had,  in 
fact,  paid  the  money  to  those  entitled  to  it,  was  interposed  to  a  re- 
covery. 

If  the  first  defense  is  valid,  it  is,  of  course,  unnecessary  to  consider 
the  other. 

Over  twenty-two  years  elapsed  from  the  qualification  of  Elam  as 
administrator  until  these  suits  were  brought,  and  over  twenty  years 
from  the  time  of  his  first  settlement,  in  which  he  was  credited  with 
the  money  now  sought  to  be  recovered. 

It  is  urged  that  he  held  it  in  trust,  and  that  the  statute  of  limita- 
tion, which  in  this  State  is  fifteen  years  to  an  action  upon  an  admin- 
istrator's bond,  after  the  accrual  of  the  cause  of  action,  did  not, 
therefore,  run  against  the  party  entitled  to  it. 

It  has  been  long  well  settled  that  the  statute  of  limitatian  applies 
in  equity  as  well  as  at  law. 

Our  present  statute  applies  to  all  actions,  and,  when  properly 
pleaded,  it  must  prevail  even  where  the  jurisdiction  is  exclusively 
eauitable.  It  was  so  applied  by  the  courts  even  before  the  adoption 
or  the  Revised  Statutes  in  1852,  although  the  then  existing  statutes 
did  not  in  terms  so  provide. 

Any  other,  rule  would  largely  defeat  the  policy  of  the  law. 

It  is  contended,  however,  that  this  case  is  embraced  by  section  20, 
article  5,  chapter  71  of  the  General  Statutes,  which  provides : 

"The  provisions  of  this  chapter  (as  to  limitation  of  actions)  shall 
not  apply  in  the  case  of  a  continuing  and  subsisting  trust,  nor  to  an 
action  by  a  vendee  of  real  property  in  possession  thereof  to  obtain  a 
conveyance." 

The  term  *»trust,"  is  a  very  broad  one.  In  its  most  comprehensive 
sense  it  embraces  every  deposit;  and  it,  of  course,  woulu  not  do  to 
hold  that  in  all  such  cases  the  statute  does  not  run,  even  though  the 
claimant  is  invested  with  the  power  and  right  to  sue.  Such  a  rule 
would  evidently  defeat  the  legislative  purpose,  and  render  nugatory 
in  a  great  degree  our  "statute  of  repose." 

The  trust  intended  to  be  embraced  by  the  statute,  and  to  be  ex- 
eepted  out  of  the  limitation,  are  those  of  an  exclusively  equitable 
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character,  where  the  trustee  has  a  right  to  hold  the  estate,  and  the 
cestui  que  tru9t  has  no  rieht  to  sue  and  recover  it. 

Where,  however,  the  Tatter  may  do  so,  and  forbears  to  exercise 
the  right,  the  letter  of  our  statute,  as  well  as  the  policy  of  our  law, 
gives  the  opposing  party  the  right  to  rely  upon  the  lapse  of  time. 

The  time,  by  the  terms  of  the  statute,  b^ins  to  run  flrom  the  ac« 
erual  of  the  cause  of  action. 

Our  present  statute  provides : 

*'A  personal  representative,  nine  months  after  qualification,  may 
distribute  the  estate  of  a  decedent."  General-  Statutes,  chapter  81, 
section  19. 

The  Revised  Statutes  provided  that  he  might  do  so  nine,months 
after  the  death  of  the  decedent.  1  Revised  Statutes,  chapter  30,  sec- 
tion 12. 

The  distributee  has  a  right  to  sue  at  law,  even  upon  the  bond  of 
the  personal  representative,  for  his  distributable  share  nine  months 
after  the  qualification  of  the  personal  representative. 

His  cause  of  action  then  accrues,  and,  unless  exercised  within  fif- 
teen years  following,  time  bars  him  of  an  action  upon  the  bond  of 
the  representative. 

He  has  this  right  of  action,  regardless  of  whether  the  administra- 
tor has  settled  his  accounts,  because  he  might  not  do  so  at  all,  and 
if  this  would  prevent  the  operation  of  the  statute,  then  it  would  be 
inoperative  as  to  his  sureties,  who  are  released  by  another  section  of 
the  statute  in  the  event  the  suit  is  not  brought  within  five  years 
from  the  accrual  of  the  cause  of  action.  Commonwealth,  <£c.  v. 
Hammond,  &e.,  10  B.  M.,  62. 

It  was  held  in  Murreirs  adra'r  v.  McAllister,  79  Ky.,  311,  that  a 
cause  of  action  accrued  to  a  distributee  against  a  surety  upon  an  ad- 
ministrator's bond  nine  months  after  his  qualification;  and  this  be- 
ing so  it  must  also  then  accrue  against  the  principal,  because  an 
action  can  not  accrue  against  a  surety  until  it  accrues  against  the 
principal. 

Of  course  a  court,  where  the  circumstances  authorize  it,  may  de- 
lay the  prosecution  of  the  suit  by  the  distributee. 

The  estate  may  be  in  such  condition,  owing  to  inability  to  realize 
its  assets  or  otherwise,  as  to  necessarily  delay  the  judgment;  but  the 
rii^ht  of  action  nevertheless  accrues  nine  months  after  the  qualifica- 
tion of  the  personal  representative. 

The  provision  of  the  statute  that  he  shall  be  presumed  after  the 
lapse  of  two  years  to  have  used  the  surplus  assets  of  the  estate,  and 
shall  be  chargeable  with  interest  thereon  from  the  time,  unless  he 
proves  its  non-use,  only  fixes  his  liability  for  interest,  and  has  no 
bearing  upon  the  question  of  when  he  may  be  sued  for  the  princi- 
pal 

These  actions  were  clearly  barred  by  the  statute,  and  the  judgment 
is,  therefore,  affirmed. 


Turner.  Ac.  v.  Commonwealth. 

{Filed Sept.  ^,1^^.) 

1.  ConsiitHtional  law — Appeals  in  crimtPMl  cases — The  right  to  an  appeal  in 
felon/  oases  is  DOt  a  oonstitational  right,  and  the  aooased,  baring  had  his 
trial  below,  moat  conform  to  the  rnles  prescribed  hy  law  for  bringing  his 
case  to  this  ooart,  and  to  the  practice  adopted  here  as  to  its  final  disposi- 
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tion,  and  where  there  is  a  failare  to  prosecute  the  appeal  a  dismissal  neoee- 
sarily  follows. 

2.  Non-suii — Re'instaUment—yiJ\v\^  a  suggestion  that  a  prisoner  is  withoot 
counsel,  or  unable  to  employ  counsel,  would  require  the  interposition  of 
this  court  in  his  behalf,  yet  after  the  lapse  of  many  years  the  court  can  not 
ra-hear  a  case  which  was  dismissed  for  want  of  prosecution,  simply  because 
counsel  neglected  the  case,  or  the  condemned  was  unable  to  employ  counsel, 
although  the  condemned  has  all  the  time  been  confined  within  the  walls  of  a 
prison. 

f  he  court,  after  the  lapse  of  twelve  years,  refuses  to  re-hear  this  case, 
which  was^ dismissed  for  want  of  prosecution,  but  has  examined  the  facte 
and  discusftes  them  for  the  purpose  of  showinff  that  the  court  must  have 
had  a  knowledge  of  the  case  by  an  inspection  of  the  record  before  the  non- 
sait  was  entered. 

Ira  Julian  for  appellants. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Clay  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

James  Turner,  having  been  indicted  for  the  murder  of  William 
Middleton  in  the  Harlan  Circuit  Court,  was  tried  in  the  Clay  Circuit 
under  a  change  of  venue,  and,  upon  the  hearing,  was  cont^icted  and 
sentenced  to  the  penitentiary  for  life.  The  trial  was  had  in  Feb- 
ruary, 1875,  and  the  case  brought  to  this  court  on  the  8th  of  March, 
1876,  and  set  for  hearing  on  the  19th  of  the  same  month.  The  case 
was  then  passed,  to  be  heard  on  the  25th  of  March,  and  again  to  be 
heard  on  the  3d  of  April,  and  finally  set  for  hearing  on  the  first  day 
of  the  succeeding  June  term  of  this  court,  and  on  the  11th  of  that 
month  a  new  suit  was  entered  and  the  appeal  dismissed.  On  the 
16th  of  the  present  month,  September,  1886,  a  motion  was  made  to 
redocket  the  case,  and  the  case  redocketed,  and  counsel  for  the  ac- 
cused has  been  heard  on  the  motion  to  redocket  (that  question  being 
reserved  at  the  instance  of  the  attorney  for  the  State)  and  on  the 
merits.  The  prisoner  has  been  confined  'in  the  State  prison  for  more 
than  eleven  years  since  the  new  suit  was  entered,  and  for  the  first 
time  seems  to  have  discovered  that  he  was  not  represented  by  coun- 
sel in  this  court  on  the  appeal,  and  claiming  that  many  errors  were 
committed  to  his  prejudice  during  the  trial  in  the  court  below,  is 
now  asking  this  court  to  reverse  the  Judgment  of  conviction,  and 
grant  him  a  new  trial. 

Without  determining  the- extent  of  the  power  of  this  court  over 
its  orders  in  acriminalcaseafter  the  expiration  of  the  term  at  which 
the  case  has  been  finally  disposed  of,  it  is  plain  that  some  limitation 
must  be  placed  upon  the  exercise  of  such  a  discretion,  and  it  is 
neither  reasonable  or  proper  that  after  such  a  lapse  of  time  this  court 
should  indulge  a  motion  like  this,  and  reopen  the  case  for  the  pur- 
pose of  passing  upon  the  objections  made  to  the  Judgment  below. 
The  right  to  an  appeal  in  such  cases  is  not  a  constitutional  right,  and 
the  accused,  having  had  his  trial  below,  must  conform  to  the  rules 
prescribed  by  law  for  bringing  his  case  to  this  court,  and  to  the  prac- 
tice adopted  here  as  to  its  final  disposition.  Instructions  in  the  trial 
below  may  have  been  erroneous  and  prejudicial  to  the  accused,  still 
certain  rules  of  practice  must  be  observed  with  regard  to  exceptions 
before  such  errors  can  be  corrected,  and  where  there  is  a  failure  to 
prosecute  the  appeal  the  rules  of  practice  in  this  court  must  be  ob- 
served, or  a  dismissal  necessarily  follows. 
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A  suggestion  that  the  prisoner  is  without  counsel  or  unable  to  em- 
ploy one  would  require  the  interposition  of  the  court  in  his  behalf, 
but  after  the  lapse  of  so  many  years,  although  confined  within  the 
walls  of  a  prison,  it  would  be  a  dangerous  precedent  to  entertain 
such  motions,  or  to  rehear  cases  by  reason  of  the  neglect  of  counsel 
or  the  want  of  ability  on  the  part  of  the  condemned  to  mal^e  an 
employment. 

The  condemned  was  living  in  the  county  where  the  indictment 
was  found,  with  no  doubt  friends-,  or  those  interested  in  his  behalf,, 
surrounding  him.  The  testimony  so  indicates;  and,  besides,  the 
court,  before  entering  a  jiew  suit,  may  have  looked  into  the  case 
with  a  view  of  ascertaining  the  nature  of  the  charge  and  the  char- 
acter of  the  proof  to  sustain  it.  We  have  read  the  testimony  in  this 
case  when  considering  the  motion,  and  we  do  not  see,  upon  the 
facts,  that  either  an  instruction  for  manslaughter  or  self-defense 
should  have  been  given. 

That  there  was  a  deadly  feud  existing  between  the  Middletons  and 
the  condemned  is  manifest.  The  affiant  here  had  waylaid  Middle- 
ton  more  than  once  for  the  purpose  of  killing  him,  and  while  there 
is  proof  showing  that  the  Middletons  had  attempted  to  induce  others 
to  Kill  Turner,  their  personal  attacks  on  the  latter  were  made  in  an 
open  and  undisguised  manner. 

That  they  would  have  killed  Turner  whenever  an  opportunity 
offered  is  plain,  and  equally  as  manifest  that  Turner  was  seeking  an 
opportunity  to  kill  the  Middletons. 

On  the  day  and  at  the  time  of  the  killing  the  deceased  was  riding 
along  the  highway,  with  one  or  two  of  his  neighbors,  going  to  the 
county  seat,  and  when  arriving  at  a  bend  in  the  road,  about  two 
miles  from  Middleton's  house,  those  who  were  with  Middleton  heard 
the  report  of  a  gun,  perhaps  two,  find  saw  Middleton  falling  from 
his  horse,  having  been  shot  in  the  back. 

The  parties  shooting  Middleton  were  in  ambush,  and  fired  evi- 
dently without  word  of  warning  to  Middleton  or  those  with  him. 
Neither  Turner  or  Pace  were  in  company  with  the  parties,  or  known 
to  be. at  the  place  where  the  deceased  was  shot.  They  were  seen 
afterwards  going  from  the  place,  and  their  tracks  and  other  circum- 
stantial testimony  of  a  strong  character  tended  to  the  conviction. 

There  is  no  case  establishing  the  doctrine  that  the  one  has  the  right 
to  pursue  his  adversary  until  out  of  danger,  except  the  Phillip's  case 
that  has  been  overruled,  and  certainly  no  case  that  would  justify  or 
excuse  one  for  lying  in  wait  and  slaying  his  adversary  without  or 
with  warning,  although  he  had  been  previously  threatened  and  as- 
saulted with  a  deadly  weapon  by  the  deceased.  Such  a  ruling  would 
not  only  invite  but  encourage  guerilla  warfare,  where  the  wicked 
and  reckless  desperado  could  select  his  victims,  and  from  some 
secluded  spot  take  his  life,  and  then  by  proof  of  antecedent  threats, 
or  former  assaults  by  the  deceased,  demand  an  acquittal.  Such  is 
not  the  law  of  the  Bohannan  case,  or  any  other  authority  referred 
to  by  counsel. 

Such  a  light  estimate  of  the  nature  of  human  life  by  the  courts  of 
the  country  would  be  a  mockery  of  justice,  and  a  license  to  those 
who  have  no  regard  for  the  laws  of  their  State  to  continue  their 
assassination  and  murder.  We  see  no  reason  for  entertaining  the 
motion  further,  and  nothing  but  the  zeal  of  counsel  that  is  com- 
mendable has  induced  the  court  to  examine  the  facts  with  a  view  of 
showing  that  the  court  had  a  knowledge  of  this  case  by  an  inspec- 
tion of  the  record  before  the  non-suit  was  entered. 
The  case  is  ordered  to  be  stricken  from  the  docket. 
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CORNELISON  V.  STEPHENS. 

{Fikd  Nm\  11,  1886— iVb^  to  be  reported.) 

I,  Attorneys — Notice  of  motion — As  the  notice  of  the  motion  to  reinstate 
the  case  on  the  docket  was  given  to  an  attorney  whose  name  appears  more 
than  once  on  the  records,  the  notice  was  saflScient  to  anthorize  the  re-instate- 
ment  of  the  case. 

*i.  Momestead^Purchaser  at  judicial  sale — Several  notes  falling  dne  at  dif- 
ferent, times  were  secured  by  the  same'  mortgage.  In  an  action  to  enforce 
the  mortgage  lien  as  to  the  first  note,  a  judgment  was  rendered  for  the 
wd\%  i>t  the  land,  which  was  reversed,  npon  the  ground  that  the  defendant 
was  RQtitled  to  a  homestead.  Before  the  homestead  was  set  apart,  parsn- 
ant  kf}  the  decision  of  this  court,  the  mortgagee  proceeded  to  coerce  pay- 
mi^ni:  of  the  remaining  notes  secured  by  the  same  mortgage,  and  obtained 
An  order  for  the  sale  of  the  land,  which  he  purchased  at  the  sale,  which  was 
mnd&  after  the  reversal  of  the  first  judgment.  ffeld—Thht  the  plaintiff 
had  full  notice  of  the  right  of  the  defendant,  and  acquired  no  title  by  his 
puTohai^e  of  the  homestead. 

t*oriielison  <&  Mitchell  for  appellant. 

Wood  A  Day  and  W.  H.  Holt  for  appellee. 

Ajipeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Pryor. 

U  The  notice  of  the  motion  to  reinstate  the  case  on  the  docket  was 

f     -  given  to  an  attorney,  whose  name  appears  more  than  once  on  the 

record,  and,  therefore,  the  court  below  very  properly  overruled 
Appellant's  motion. 

The  purchase  of  the  land  or  homestead  by  the  appellant  was  made 
after  this  court  had  determined  that  as  between  the  appellant  and 
the  jipi)ellee  the  latter  was  the  owner  of  the  land,  and.  therefore,  no 
title  piissed.  All  three  of  these  notes  were  executed  for  the  same 
debt,  and  secured  by  the  same  mortgage,  but  falling  due  at  different 
tiiiift*. 

The  action  on  the  first  note  resulted  in  a  Judgment  to  sell  the  land. 
That  judgment  was  reversed  by  this  court,  on  the  ground  that  the 
nppc  ift'e  was  entitled  to  a  homestead,  r^^rdless  of  the  mortgage. 
It  thofi  became  the  duty  of  the  court  to  set  apart  the  homestead  to 
the  appellee,  but  the  appellant,  proceeding  to  coerce  payment  of  the 
second  or  remmning  notes  secured  by  the  same  mortgage,  obtained 
an  order  for  a  sale  of  the  land,  and  purchased  it  after  the  reversal  of 
thf  Judgment  on  the  first  note,  deciding  that  the  homestead  could 
not  1)0  sold  under  the  mortgage.  He  had  full  notice,  therefore,  of 
th*^  right  of  the  appellee,  and  acquired  no  title  by  his  purchase  of 
«^  the  homestead. 

Thi^  judgment  below  disregarding  his  puschase  is,  therefore^ 
af^nrjod. 

Judi;e  Holt  not  sitting. 


WiGdiiNS  v.  Johnson,  &c, 

{Filed  Oct.  12,  ISm—Not  to  be  reported.) 

I ,  Httsband  and  wife — All  the  personal  property  of  the  wife  at  her  mar- 
riage, or  which  she  may  thereafter  acquire  during  marriage,  unless  it  be  her 
tepar^te  estate,  belongs  to  the  husband. 
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2.  Feme  sole — ^A  decree  of  court  ecnpowerinff  a  married  woman  '*to  buy 
and  sell,  contract^  !».,  and  do  business  as  a  feme  sole^^^  is  broad  enough  to 
embrace  the  right  upon  her  part  to  hold  and  enjoy  the  proceeds  of  her  own 
land. 

3.  Pnffiis  of  wif^s  general  estate — If  the  husband  desires  to  convert  the 
wife's  earnings,  or  the  profits  arising  from  her  general  estate  into  her  sepa- 
rate estate  to  be  used  by  her,  to  his  exclusion,  he  can  do  so  by  the  aid  of 
the  statute  authorizing  courts  of  equity  to  make  her  a  fenu  sole.  Therefore, 
land  purchased  by  a  married  woman,  who  had  'been  made^a  feme  sole  by  de- 
cree of  court,  is  not  liable  for  the  husband's  debts,  although  it  was  paid  for 
with  the  profits  arising  from  her  general  estate  prior  to  the  date  of  the 
decree. 

Wingfield  Buckler  for  appellant. 

A.  Duvall  for  appellees. 

Appeal  from  Kobertson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

All  the  personal  property  of  the  wife  at  her  marriage,  or  which 
she  may  thereafter  acquire  during  marriage,  unless  it  be  her  sepa- 
rate estate,  belongs  to  the  husband.  This  is.the  common  law  rule, 
and  it  has  not  been  changed  by  our  statute. 

It  was,  therefore,  held,  in  Bell,  &c.  v.  Weatherford,  12  Bush,  505, 
that  stock  or  produce  raised  upon  land,  which  was  the  general  estate 
of  the  wife,  belonged  to  the  husband. 

In  this  instance  the  le^al  title  to  the  forty-four  acres  of  land, 
which  the  creditor  of  the  husband  is  seeking  to  subject  to  his  debt, 
is  in  the  wife.  It  is,  however,  alleged  that  the  husband,  in  fact, 
paid  for  it,  and  then  had  it  conveyed  to  her;  and  that  it  was,  in 
truth,  a  voluntary  conveyance.  If  this  be  true,  then  it  is,  of  course, 
liable  for  his  debts  existing  when  it  was  done. 

It  appears  that  the  land  formerly  belonged  to  the  husband;  that 
the  wife  purchased  it  at  a  decretal  sale  on  January  21, 1878,  it  being 
sold  for  a  mortgage  debt  on  him;  that  she  paid  for  it  with  produce, 
or  the  proceeds  thereof,  raised  upon  land  which  was  her  general  es- 
tate, and  which  she  had  owned  since  1861:  and  with  money  loaned 
to  her,  and  which  she  subsequently  repaid  out  of  the  rent  or  profit 
arising  to  her  from  the  land  last  named,  and  that  the  deed  from  the 
commissioner  to  her  for  the  land  so  purchased  was  made  on  Novem- 
ber 8, 1878. 

The  debt  of  the  appellant  was  created  sometime  prior  to  June, 
1877.  This  suit,  to  subject  the  forty-four  acres,  was  brought  on  Sep- 
tember 3,  1883. 

Upon  this  state  of  case,  and  nothing  further  appearing,  the  law 
would  seize  it  for  the  creditors;  but  it  is  alleged  in  the  answer  and 
undenied  that  prior  to  its  purchase  the  wife  had,  by  a  decree  of  the 
Kobertson  Chancery  Court,  been  authorized  **to  buy  and  sell,  con- 
tract, Ac,  and  to  do  business  as  a  feme  soleJ^ 

This  allegation  is  broad  enough,  in  our  opinion,  to  embrace  the 
right  upon  her  part  to  hold  and  enjoy  the  proceeds  of  her  own  es- 
tate. 

She  paid  for  the  forty-four  acres  with  means  derived  from  her 
general  estate;  and  which  the  husband  had  never  reduced  to  posses- 
sion. It  is  ur^ed  that  as  it  is  only  allied  that  she  was  made  a 
feme  sole  ''prior"  to  the  purchase,  without  naming  the  exact  time, 
that  it  must  be  held  that  it  was  done  immediately  prior  to  the  pur- 
chase, as  the  pleading  is  to  be  most  strongly  construed  against  the 
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pleader;  and  that  as  the  land  was,  in  part  at  least^paid  for  with 
proceeds  arising  from  her  general  estate  before  this  was  done,  or 
with  the  crop  of  1877,  that  it  is  liable  for  the  appellant's  debt. 

To  this  we  can  not  assent,  because,  granting  that  the  allegation 
should  be  so  construed,  yet  the  purchase  was  made  after  the  wife 
had  been  made  a  feme  sole,  upon  the  petition  of  herself  and  hus- 
band, and  the  purchase  money  was  paid,  after  this  had  been  done, 
with  the  proceeds  of  her  land,  and  which  the  husband  had  not  re- 
duced to  possesion. 

It  is  true  that  the  husband,  for  the  wife,  took  the  money  borrowed 
by  her  and  paid  it  upon  the  price  of  the  land:  but  she  subseiiuently 
repaid  it  to  the  party  who  had  loaned  it  to  ner,  with  the  proceeds 
of  her  land. 

The  court,  without  making  her  a  feme  sole,  would,  upon  a  proper 
showing,  have  given  her  the  proceeds  of  her  general  estate,  whidi 
had  not  be^n  reduced  to  the  husband's  possession.  Here  both  of 
them  invoke  the  aid  of  a  court  of  equity,  as  thoy  had  a  right  to  do, 
to  give  her,  as  her  separate  estate,  her  own  earnings  and  the  profits 
of  her  own  estate. 

If  a  husband  desires  to  convert  the  wife's  earnings,  or  the  profits 
arising  from  her  general  estate,  into  her  separate  estate,  to  be  used 
by  her  to  his  exclusion,  he  can  do  so  by  the  aid  of  the  statute  au- 
thorizing courts  of  equity  to  make  her  a  feme  sole,  Penn  v.  Young, 
10  Bush,  627. 

Judgment  afilrmed. 


McClelland  v.  Hamilton's  adm'r. 

{Filed  Oct.  23,  1886— iVb<  to  be  reported.) 

Husband  trustee  for  wife — A  husband  was  made  trustee  for  hid  wife,  and 
amthorized  to  purchase  with  the  trust  fund  real  or  personal  estate  and  en- 
gftgo  generally  in  business  for  the  benefit  of  the  wife  under  her  direction. 
The  husband,  being  insolvent,  traded  and  operated  exclusively  upon  the 
trust  fund,  and  added  largely  to  it,  but,  as  he  states,  seldom  consulted  hia 
wife  when  making  trades  affecting  the  trust  fund.  In  an  action  to  subject 
the  trust  fund  to  the  payment  of  a  note  executed  by  the  husband  as  trustee,  he 
claims  that  he  had  no  authority  to  execute  the  note.  Heid — That  he  wiU  not 
be  allowed  to  contract  debts  as  trustee,  and  to  execute  notes  in  that  capac- 
ity under  the  power  given,  and  then  deny  the  liability  of  the  funds  in  his 
hands  for  their  payment;  nor  can  the  beneficiary  be  allowed  to  reap  aU  the 
benefits  of  the  trustee's  speculations  and  then  repudiate  a  single  tiansaC' 
tion,  because  she  did  not  consent  to  it. 

Ed.  M.  Wallace  and  J.  W.  Rodman  for  appellant. 

D.  L.  Thornton  for  appellee. 

Appeal  from  Woodford  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  question  involved  in  this  case  does  not,  it  seems  to  as,  reqaire 
a  construction  of  the  statute  as  to  the  power  of  the  wife  to  bina  her 
general  or  separate  estate. 

By  a  deed  of  trust  made  to  the  husband  he  held  the  wife's  money, 
$1,600,  and  was  authorized  to  purchase  with  it  real  or  personal  es- 
tate; make  loans  or  investments,  and  engage  generally  in  bMsin^s 
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for  the  benefit  of  the  wife,  and  under  her  direction,  the  power  con- 
ferred being  so  general  in  its  character  as  to  enable  the  husband,  as 
trustee,  to  use  the  trust  fund  in  any  manner  the  wife  might  direct. 
The  husband  seems  to  have  been  an  active  business  man,  engaging 
in  trading  and  other  businei^  pursuits,  that  enabled  him  in  a  short 
time  to  accumulate  means  sutncient  to  purchase  a  farm  at  a  cost  oi 
$10,000  or  $11,000.  He  paid  nearly  $4,000  in  cash  ,in  the  year  1^64, 
and  from  that  until  1870  made  the  last  payment  on  the  land.  He 
kept  his  bank  account  as  trustee,  and  conducted  the  business  as  such 
for  the  benefit  of  his  wife,  and  with  this  small  capital,  as  the  basis 
of  his  operations,  he  seems  to  have  accumulated .  quite  a  large  sum 
of  money. 

The  proof  shows  that  during  all  this  period  he  was  insolvent,  and 
without  credit,  except  when  acting  in  his  capacity  as  trustee.  His 
bank  account  was  kept  in  his  name  as  trustee,  and  that  he  traded 
and  operated  on  thajt  money,  with  no  other  capital  to  aid  him,  ex- 
cept such  credit  as  was  given  him  as  trustee,  is  manifest. 

From  his  own  statement  he  never  or  seldom  consulted  his  wife 
when  making  trades  affecting  the  trust  fund.  The  husband,  who 
had  been  thus  using  the  trust  fund,  and  having  executed  the^ote  in 
controversy,  as  trustee  says  now  that  the  debt  out  of  which  the  note 
originated  had  no  connection  with  the  trust  fund,  but  was  created 
for  himself  and  Pollard  Elbert,  of  Fayette  county,  and  that  his  wife 
had  no  knowledge  of  its  existence,  and  was  not  consulted  with  ref- 
erence to  it. 

The  original  note  was  executed  for  hogs  purchased  of  Hamilton, 
and  the  proof  conduces  to  show  Elbert  was  interested  in  the  specu- 
lation. The  note  upon  which  Callahan,  the  surety,  was  sued,  is 
signed  by  McClelland,  as  trustee,  and  John  Callahan.  This  note  is 
dated  25th  of  September,  1872,  and  was  paid  off  by  Callahan,  the  ' 
surety,  and  the  note  in  controversy,  taken  with  the  name  of  J.  F. 
McClelland,  as  trustee,  signed  by  his  wife  and  children,  as  sureties, 
payable  to  Callahan. 

Besides  the  original  note  for  $972  was  executed  as  trustee,  if  not 
80  signed,  as  McClelland  states,  that  note  was  executed  in  1868,  De- 
cember 16th. 

In  January,  1868,  the  husband,  McClelland,  as  trustee,  gives  a  . 
check  to  Elbert  for  $1,000,  and  then  follows  checks,  running  down  ' 
to  April,  1869.  One  of  these  checks^  dated  April  7, 1869,  is  signed 
by  McClelland,  as  trustee,  and  payable  to  Elbert  on  settlement  of 
partnership.  One  of  the  checks  was  on  account  of  mules,  and  an- 
other for  growing  stock,  and,  while  checks  were  given  in  McClel- 
land's  own  name,  it  is  plain  that  his  business  was  conducted  as 
trustee,  and  appropriated  to  the  benefit  of  the  trust  fund. 

He  states  that  in  his  trading  for  the  benefit  of  the  trust  estate  he 
did  not  obtain  the  consent  of  the  wife  to  the  business  transactions, 
and  certainly,  under  the  execution  of  such  an  unlimited  power  as  is 
given  the  trustee  by  the  terms  of  the  trust,  as  to  the  use  of  the  trust 
fund,  the  chancellor  will  not  be  disposed  to  give  to  the  beneficiaries 
of  the  fund  all  the  benefits  derived  from  the  skill  and  success  of  the 
trustee  in  his  speculation,  and,  at  the  same  time,  relieve  the  trust 
from  any  liability  for  the  losses  sustained. 

We  find,  in  January,  1869,  the  husband  accepting  a  draft  drawn 
hg  Elbert  for  $400.  The  acceptance  being  in  his  name  as  trustee. 
The  fact,  however,  that  we  think  is  conclusive  of  this  case  is,  that 
daring  tfie  entire  period  of  this  trading  by  the  trustee,  and  the  hus- 
banding of  means  enabling  him  to  purchase  and  pay  for  a  farm  cost- 
ing $11,000,  he  seems  never  to  have  ^accumulated  any  property  of 
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his  own,  or  foand  himself  in  a  condition  where  his  credit  was  main- 
tained or  recognized,  except  when  acting  as  trustee,  and,  in  the  very 
nature  of  things,  the  result  of  all  his  efforts  must  have  been  gone  to 
building  up  a  trust  estate,  where  was  deposited  the  fruits  of  his  own 
iiidustry  beyond  the  reach  of  his  own  creditors.  While  the  trustor 
the  trust  fund  is  not  assailed  by  the  creditor,  or  attempted  to  be 
reached  on  the  ground  of  fraud,  the  manner  in  which  the  fund  was 
enlarged,  and  the  power  given  the  trustee  for  that  purpose,  must  be 
considered  in  determining  the  liability  of  the  trust  estate  to  the  pay- 
ment of  that  debt. 

The  trustee  had  the  power  **to  sell,  charge  and  reinvest,  from 
time  t6  time,  the  trust  fund  and  its  accumulations,  and  to  use  the 
same  in  business  for  the  sole  and  separate  use  of  his  wife,  as  fully  as 
though  said  Margaret  was  an  unmarried  woman,  so  far  as  by  law 
such  power  can  be  granted." 

They  were  attempting  to  create,  by  this  provision  of  the  trust,  the 
wife  as  a  feme  sole,  and  while  her  power  to  contract  could  not  be 
enlarged  by  its  provisions,  still  the  power  of  the  trustee  was  ample 
to  charge  the  whole  estate.  The  trust  was  created  for  that  purpose, 
and,  although  the  wife  may  not  have  expressly  consented  to  the  ap- 
propriation of  any  money  for  the  purchase  of  hogs,  the  result  of  the 
conduct  of  the  trust  being  for  her  benefit,  and  managed  alone  by  the 
husband  for  years  as  he  saw  proijer,  she  will  not  be  allowed,  as 
against  this  surety,  or  the  debt  paid  off  by  the  surety,  to  hold  the 
trust  property  accumulated  by  her  husband,  upon  the  idea  that 
she  did  not  know  of,  or  consent  to,  the  particular  transaction.  This 
is  not  a  question  as. to  the  liability  of  the  wife,  but  a  question  as  to 
the  power  of  the  chancellor  to  coerce  the  payment  of  this  debt  out 
of  the  trust  fund,  by  reason  of  the  obligation  of  the  trustee  to  pay 
it.  He  will  not  be  allowed  to  contract  debts  as  trustee,  and  to  exe- 
cute notes  in  that  capacity,  under  the  power  given,  and  then  deny 
the  liability  of  the  funds  in  his  hands  for  their  payment.  This  is 
simplv  a  case  where,  if  the  appellee's  claim  is  defeated,  the  trust 
fund  derives  all  the  benefits,  and  those  crediting  the  trustee  must  bear 
all  the  loss.  Such  would  neither  be,  conscientious  or  equitable,  nor 
should  the  trustee,  under  such  circumstance,  be  allowed  to  contratt 
.or  give  notes  in  fiducial  capacity,  and  then  say  he  had  no  au- 
thority for  such  action. 

While  the  testimony  should  be  received,  but  little  weight  is  to  be 
attached  to  it,  when  inconsistent  with  all  the  circumstances  sur- 
rounding this  case. 

Judgment  affirmed. 


Brown,  &c.  v.  Brow^n. 

{Filed  Feb.  21,  1889.) 

1.  Fraudulent  conveyance — Limitation — Appellant  in  1878  sold  and  oonyeyed 
hie  land  to  hin  co-appellant,  and  in  1882  appellee  obtained  a  jadgment 
against  appellant  for  $1,105  on  a  debt  that  existed  before,  and  at  the  time 
of,  the  conveyance,  and  execution  on  this  jadgment  haying  issued  and  been  re- 
turned no  property  found,  in  1884  the  appellee  instituted  this  action  io 
equity  for  the  purpose  of  setting  said  conveyance  aside,  on  the  ground  that 
it  was  made  without  any  valuable  consideration,  and  with  the  design  to  de- 
fraud creditors.'  Appellants  plead  the  statute  of  limitation  of  five  years  as 
a  bar  to  the  action,  and  the  reply  seeks  to  avoid  the  plea  bj  averring  that 
appellee's  cause  of  action  only  accrued  upon  the  return  of  nuila  bon^t  and 
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said  return  was  made  within  five  years  next  before  the  bringing  of  this  ao- 
tion.  HeU—TYiKi  the  statate  of  limitation  constitates  a  bar  to  the  action. 
If  a  party,  who  is  injured  by  the  fraud  or  mistake,  is  apprised  of  it  at  the 
time  it  is  perpetrated,  he  must  bring  his  action  within  five  years  thereafter, 
but  if  he  is  not  apprised  of  it  at  the  time  it  is  perpetrated,  he  must  bring 
his  action  within  five  years  after  the  discovery;  but  in  no  case  can  he  bring 
his  action  after  the  lapse  of  ten  years  from  the  making  of  the  contract,  or 
the  perpetration  of  the  fraud.  If  more  than  five  years  have  elapsed  since 
the  perpetration  of  the  fraud  or  mistake  the  plaiutiff,  in  order  to  maintain 
his  action,  must  allege  and  prove  that  he  discovered  the  fraud  or  mistake 
within  five  years  next  before  bringing  the  suit,  and  that  he  couli  not,  with 
the  use  of  reasonable  diligence,  have  discovered  it  sooner.  In  the  absence 
of  these  allegations  it  will  be  presumed  that  the  plaintiff  was  apprised  of 
the  fraud  or  mistake  at  the  time  of  its  perpetration. 

2.  Same — The  time  that  may  have  elapsed  prior  to  obtaining  a  return  of 
nulla  dona  can  not  stop  the  running  of  the  statute  o'  limitation.  The  ap* 
pellee  was  not  compelled  to  wait  until  she  obtained  a  return  of  nulla  bona. 
She  had  the  right  to  an  attachment  at  the  commencement  of  her  common 
law  action,  upon  the  same  grounds  she  relies  upon  to  set  aside  the  convey- 
ance, or  upon  the  ground  that  appellant  had  not  enough  property  in  this 
State  to  satisfy  the  debt,  or  an  execution  in  her  favor  may  have  been  levied 
upon  the  property  fraudulently  conveyed. 

Harrison  <&  Belden  for  appellants. 

Russell  &  Busseli  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judjsre  Bennett. 

Tliere  has  been  no  brief  filed  for  the  appellee. 

The  appellant,  M.  F.  Brown,  on  the  9th  day  of  February,  1878, 
conveyed  to  his  brother,  the  appellant,  W.  S.  Brown,  all  his  prop- 
erty, consisting  of  real  estate  lying  in  Marion  county,  Kentucky, 
The  conveyance  was  by  deed,  which  was  duly  recorded. 

In  February,  1882,  the  appellee  obtained  a  judgment  in  thelVIarion 
Circuit  Court  against  the  appellant,  M.  F.  Brown,  for  $1,105.  Said 
judgment  was  rendered  on  a  liability  that  existed  at  the  time,  and 
for  a  long  time  before,  said  conveyance  was  made.  .Execution  was 
issued  on  this  judgment  and  returned  no  property  found. 

On  the  13th  day  of  February,  1884,  the  appellee  instituted  this 
action  in  equity  for  the  purpose  of  setting  said  conveyance  aside,  on 
the  ground  that  it  was  made  without  any  valuable  consideration, 
EDd  with  the  design  to  defraud  M.  F.  Brown's  creditors. 

The  action  having  been  commenced  more  than  six  years  after  said 
conveyance  had  been  made,  the  appellee  relied,  among  other  de- 
fenses, upon  the  statute  of  five  years^limitation  as  a  bar  to  the  action. 

The  appellee,  in  avoidance  of  this  plea,  relied  upon  the  fact  that 
her  right  to  proceed  by  an  equitable  action  to  set  the  conveyance 
aside  did  not  accrue  until  she  obtained  the  return  of  7iullabonay 
which  she  obtained  within  five  years  next  before  bringing  her  ac- 
tion. 

Article  3,  section  2,  chapter  71,  General  Statutes,  provides:  **An 
action  for  relief,  on  the  ground  of  fraud  or  mistake,  shall  be  com- 
menced within  five  years  next  after  the  cause  of  action  accrued." 

The  sixth  section  of  the  same  article  provides :  **An  action  for  re- 
lief for  fraud  or  mistake  shall  not  be  deemed  |to  have  accrued  until 
the  discovery  of  the  fraud  or  mistake;  but  no  such  action  shall  be 
brought  ten  years  after  the  making  of  the  contract,  or  the  perpetra- 
tion of  the  fraud." 
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If  the  party,  who  is  injured  by  the  fraud  or  mistake,  is  apprised 
of  it  at  the  time  it  is  perpetrated,  he  must  brin^:  his  action  within 
iive  years  thereafter;  but  if  he  is  not  apprised  of  it  at  the  time  it  is 
perpetrated,  he  must  brin$r  his  action  within  five  years  after  the  dis- 
covery: but  in  no  case  can  he  bring  his  action .  after  the  lapse  of  ten 
years  from  the  making  of  the  contract  or  the  perpetration  of  the 
fraud. 

If  more  than, five  years  have  elapsed  since  the  perpetration  of  the 
fraud  or  mistake  the  plaintiff,  in  order  to  maintain  his  action^  must 
all^e  and  prove  that  he  discovered  the  fraud  or  mistake  within  five 
years  next  before  bringing  the  suit,  and  that  he  could  not,  with  the 
tise  of  reasonable  diliffence,  have  discovered  it  sooner. 

In  the  absence  of  these  allegations  it  will  be  presumed  that  the 
plaintiff  was  apprised  of  the  fraud  or  mistake  at  the  time  of  its  per- 
petration. 

Therefore,  as  the  appellee  failed  to  allege  that  she^discovered  the 
fraud  complained  of  within  five  years  next  before  the  bringing  of 
her  action,  it  must  be  presumed  that  she  was  apprised  of  its  perpe- 
tration at  the  time  it  occurred;  and  the  right  to  set  aside  the  convey- 
ance is  barred,  unless  it  is  saved  by  the  ract  that  she  did  not  obtain 
a  return  of  nulla  bona  until  within  five  years  next  before  she  insti- 
tuted this  action. 

It  seems  to  have  been  contended  in  the  lower  court  that  as  an 
equitable  action  to  set  aside  the  conveyance  could  only  be  maintained 
upon  a  return  of  nulla  bona,  the  fact  that  such  return  was  had  within 
five  years  entitled  the  appellee  to  maintain  her  action,  notwithstand- 
ing more  than  five  years  had  elapsed  before  it  was  instituted.  In 
other  words  her  cause  of  action,  upon  her  return  of  nulla  bona,  first 
accrued,  and  the  statute  of  five  years  limitation  was  suspended  unUl 
fiuch  return  wds  obtained. 

If  it  be  conceded,  which  is  not,  that  the  property  conveyed 
-could  only  be  reached  by  an  equitable  action,  bas^  upon  a  return 
of  nulla  bona,  it  does  not  follow,  as  an  unqualified  proposition,  that 
the  statute  would  be  suspended  until  such  return  might  be  had. 

For,  if  the  plaintiff  should  delay  to  cause  his  execution  to  issue 
until  the  last  day  of  the  time  allowed  by  law— fifteen  years— it 
-would  not  be  contended  that  the  statute  of  five  years'  limitation 
livould  be  suspended  all  of  that  time.  So  also,  if  the  plaintiff,  being 
cognizant  of  the  fraud,  should  delay  to  cause  his  execution  to  isBue 
for  five  years,  his  right  to  institute  his  equitable  action,  upon  a  re- 
turn of  nulla  bona,  would  t>e  barred.  So  the  true  rule  seems  to  be 
that,  if  the  plaintiff  desires  to  procure  a  return  of  nulla  bonOj  as  a 
foundation  lor  attacking  a  fraudulent  conveyance,  he  must,  if  the 
fraud  was  known  to  him  at  the  time  of  its  perpetration,  obtain  his 
common  law  Judgment  and  cause  an  execution  to  issue,  and  a  re- 
turn of  nulla  bona  thereon,  and  commence  his  equitable  action 
within  five  years  from  the  time  of  the  perpetration  of  the  fraud. 
Also  he  must  go  through  the  same  routine  within  five  years  after 
the  discovery  of  the  fraud;  but  in  no  case  .can  the  equitable  action 
be  commenced  after  ten  years  from  the  perpetration  of  the  fraud. 

But  the  appellee  was  not  confined  to  her  eouitable  action  in  oider 
to  set  said  conveyance  aside.  She  had  a  right  to  an  attachment  at 
the  commencement  of  her  common  law  action,  upon  the  same 
ll^vounds  that  she  relies  upon  to  sustain  her  equitable  action,  and 
which  would  have  authorissed  the  setting  aside  and  the  subJectinK 
of  said  land  to  the  payment  of  her  debt.  She  was  also  entitled  to 
an  attachment,  upon  the  further  ground  that  M.  F.  Brown  had  not 
property  enough  in  this  State  subject  to  execution  to  pay  the  appel« 
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lee's  demand,  and  that  the  collection,  of  her  debt  would  be  endan- 
gered by  delay,  Ac. 

Both  of  which  grounds  existed  at  the  time  she  coipmenced  her 
ordinary  action.    But  it  is  said  that  an  attachment  is  only  an  inci^ 
dent  to  the  action,  and,  therefore,  the  plaintiff  loses  no  rifi:ht,  in  a 
•ase  like  this,  by  his  failure  to  obtain  the  attachment.    An  equita- 
ble action,  on  a  return  of  nulla  dona,  is  only  in  aid  of  a  com- 
mon law  action  for  the  purpose  of  reaching  further  than  an  exe- 
cution can  reach,  thereby  furnishing  remedies  that  the  execution 
can  not  furnish.    So  an  attachment  is  allowed  as  an  aid  of  the 
action,  at  the  beginning  of  it,  for  the  purpose  of  securing  the  plain* 
tiff  in  his  rights  in  advance  of  either  an  execution  or  an  equita-- 
ble  action  on  the  return  of  execution,  indorsed  no  property  found; . 
which  attachment,  in  its  remedial  capacity,  reaches  further  thaa^ 
the  execution,  and  is  nearly,  if  not  quite,  co-extensive  with  the- 
remedial  capacity  of  an   eauitable  action  on    a  return   of   nulla 
bona.    Also  it  is  the  settled  law  of  this  State  that  in  a  case  like 
this  the  plaintiff,  having  obtained  a  common  Judgment,  may  have 
his  execution  levied  upon    the   property  fraudulently  conveyed* 
Yankey  v.  Sweeney,  Ac,  8  Ky.  Law  Rep.,  944. 

So  the  appellee's  remedy  was  ample  to  reach  the  property  fraudu- 
lently conveyed,  and  as  she  delayed  for  more  than  live  years,  her 
right  of  action  was  barred. 

The  judgment  of  the  lower  court  is  reversed,  and  the  case  is  re* 
manded,  with  directions  to  dismiss  the  appellee's  action. 


Brown  v.  U.  S.  Home  and  Dower  Association. 

Same  v.  Same. 

(Filed  June  19, 1890— A7)^  to  be  reported.) 

1.  Jurisdiction— Amendid  ^judgment — In  an  action  to  enforce  satisfaction  of 
a  note  secured  by  mortgage,  by  subjecting  the  nndiyided  joint  interest  of 
the  mortgagor  to  sale,  the  court  having  first  rendered  judgment  directing, 
that  the  land  be  sold  on  account  of  its  indivisibility,  at  the  same  term  it  set 
aside  so  much  of  the  order  as  directed  a  sale  of  the  whole  land,  and  ordered 
that  it  be  divided,  and  the  order  of  sale  withheld  until  the  report  of  division 
should  be  made.  The  court  had  control  over  its  orders  and  judgments  dur- 
ing the  same  term,  and  the  action  of  the  court  was  not  prejudicial  to  the 
rights  of  appellant. 

2.  Personal  judgment— Estoppel— K^^^W^nty  in  an  action  to  enforce  satis-^ 
faction  of  a  note  secured  by  mortgage  on  land  situate  in  McCracken  county^ 
haviufr  been  served  with  process  in  Jefferson  county,  and  having  appeared 
in  McCracken  Circuit  Court  and  contested  the  amount  of  the  note,  can  not 
object  to  personal  judgment  being  rendered  against  him. 

Stone  <&  Sudduth  for  appellant. 

Campbell  &  Wheeler  and  E.  W.  Hiues  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor, 

Bell,  as  assignee  of  the  Home  and  Dower  Association,  brought  aa 
action  to  recover  judgment  on  a  note  executed  by  Brown,  the  appel- 
lant, for  $2,000,  and  to  foreclose  a  mortgage  on  real  estate  in  the^ 
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<iOunty  of  McCracken.  The  land  was  owned  jointly  by  the  appel- 
lant and  Mrs.  Dorsey,  who  was  a  defendant  to  the  action.  It  is 
ur^ed,  by  way  of  defense,  that  the  association  had  no  power  to 
■assign  the  note,  and  that  it  contained  usury.  The  usury  was  purged 
by  the  chancellor,  and  it  appears,  from  the  testimony,  that  berore 
Bell  purchased  the  note  he  was  informed  by  Brown  that  it  was  all 
right.  The  fact  that  the  company  may  not  have  had  authority,  by 
its  charter,  to  loan  money  in  this  State  (if  that  be  conceded)  does 
not  relieve  Brown  from  liability  to  the  assignee,  who  has  taken  it 
for  value.  There  is  nothing  vicious  in  the  consideration.  Brown 
obtained  the  money,  and  the  mortgage  lien  was  proi)erly  enforced 
for  its  payment.  Nor  does  it  appear  that  there  were  two  judgments, 
final  in  their  character,  rendered  at  different  terms  of  the  court. 

It  does  appear  that  there  was  a  judgment  directing  a  sale  of 
Brown's  undivided  interest,  on  the  ground  that  it  could  not  be 
divided  without  materially  impairing  its  value.  It  then  appears 
that  the  judgment  was  amended,  the  record  showing  that  the  court 
thought  the  land  could  be  divided,  and  an  order  entered  directing 
the  commissioner  to  make  division  and  report,  and  the  order  of  sale 
was  withheld  until  the  report  was  made  of  the  division,  or  until  the 
further  order  of  court. 

There  is  nothing  showing  that  all  this  was  not  done  at  the  same 
term  of  the  court,  and  this  court  must  assume  that  such  was  the 
fact.  The  commissioners,  in  September,  made  their  report  of 
division  that  was  confirmed,  and  in  October  following  a  judgment 
was  entered,  directing  a  sale  of  the  land.  The  sale  was  'made  and 
report  confirmed. 

The  court  had  the  power  to  amend  its  judgment  during  the  term 
«t  which  it  was  rendered,  and  this  amendment  worked  no  hardship 
on  the  appellant;  but  whether  so  or  not  the  right  to  amend  existed, 
and  the  court,  instead  of  selling  the  undivided  interest,  sold  the 
interest,  when  set  apart,  to  the  defendant. 

The  appellant  also  objects  to  a  personal  judgment  against  him.  The 
defendant  appeared,  and  not  only  contested  the  lien,  or  the  right  to 
enforce  it,  but  reduced  the  amount  of  the  note  by  equitable  set-ofls, 
4ind  should  not  be  heard  now  to  say  that  as  he  was  served  in  Jeffer- 
son county  no  personal  judgment  should  have  been  rendered  against 
liim  in  McCracken  county. 

Judgment  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


Americax  Mutual  Aid  Society  v.  Brongeb. 

(Filed  Nov.  27,  1889.) 

1.  Insurance — Materiality  of  tepresentatiofts  a  question  of  Asica— Whether  a 
misrepr Mentation  by  an  applicant  for  insurance  is  material  is  a  qnestion  of 
law  when  the  facts  are  ascertained. 
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2.  False  answers  by  applicants — A  false  answer  ia  a  writteli  applioaii^n  for 
life-insarance  to  the  qoeation  as  to  whether  any  other  company  had  de- 
clined to  grant  a  policy  on  the  applicant's  life  was  a  material  misrepresen- 
tation, and  avoided  the  policy.  And  the  fact  that  the  company  made  the 
contract,  althoa^h  opon  its  examination  it  found  the  same  nnsoandness  to 
exist  that  had'been  the  cause  of  the  applicant's  rejection  by  another  com- 
pany, does  not  destroy  the  material  effect  of  the  false  answer. 

3.  Same — In  life  insurance  it  is  the  duty  of  the  applicant  to  make  truth- 
ful answers  to  all  questions  relating  to  his  health,  and  if  he  makes  an 
answer,  knowing  it  to  ^e  false,  or  conceals  a  fact  known  to  be  important, 
either  will  amount  to  a  fraud  as  matters  of  law,  and  avoid  the  policy. 

Simrall  &  Bodley  for  appellant. 

O'Neal,  Jackson  A  Phelps  for  appellee. 

Appeal  from  JeflFerson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Ward. 

The  policy  of  insurance  on  which  this  suit  was  based  contained, 
among  others,  this  provision  :  ^'^H  the  statements  made  in  the  ap- 

Sllcation  for  this  certificate  of  membership,  which  application,  it  is 
ereby  agreed  and  understood,  shall  iorm  the  basis  of,  and  become  a 
part  of,  this  contract,  should  be  untrue  in  any  respect,  or  *  *  *  * 
then,  in  every  such  case,  this  certificate  shall  be  null  and  void,  and 
of  no  effect  whatever." 

The  appellant  relied  upon  this  provision  in  avoidance  of  any  lia- 
bility. The  facts  relied  upon  in  its  pleading,  so  far  as  found  by  the 
court  in  its  conclusions,  were  these : 

That  the  application  for  insurance  contained,  among  others,  this 
question : 

'*Has  any  life  insurance  company,  order,  society  or  association  de- 
clined to  grant  a  policy  or  certificate  of  membership  on  your  life  ?" 
The  answer  to  which  was:  No. 

It  was  found  that  this  answer  was  untrue;  that  five  or  si^  days 
before  the  above  answer  the  insured  had  applied  to  the  Southern 
Mutual  Life  Insurance  Company  for  a  policy,  and  it  had  been  re- 
fused, on  account  of  the  physician's  report  that  there  was  irregular- 
ity in  the  action  of  applicant's  heart. 

It  was  further  found  that  appellant,  company,  sometimes  accepted 
as  members  persons  who  had  been  rejected  by  other  companies,  if 
the  cause  of  objection  had  been  removed,  or  was  without  cause. 
But  when  the  applicant  had  been  rejected  by  another  company  he 
was  subjected  to  a  more  rigid  medical  examination. 

It  was  also  found  that  appellant,  company,  subjected  this  appli- 
cant to  two  examinations,  and  that  the  physicians,  who  exammed 
him  first,  found  the  same  difficulty  as  was  found  by  the  physicians 
who  rejected  him  for  the  other  company,  and  refused,  on  that  ex- 
amination, to  accept  him  as  a  proper  risk,  but  told  him  to  come 
again.  He  did  so;  and  after  a  second  and  thorough  examination  by 
the  same  physician  and  the  company's  medical  director,  he  was  rec- 
ommended, and  the  certificate  of  membership  issued. 

Upon  these  facts  the  court,  as  matter  of  law,  found  that  the  mis- 
representation was  neither  material  or  fraudulent,  and  so  rendered 
judgment  against  the  company.  Other  questions  were  made,  but 
the  ruling  upon  these  is  the  principal,  if  not  the  only  material,  one 
in  the  case,  and  is,  in  our  opinion,  decisive  of  it  one  way  or  the 
other. 

Whether  a  misrepresentation  is  material  is  a  question  of  fact,  if 
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it  descends  upon  inferences  to  be  drawn  from  circumstances.  It  is  a 
question  of  law,  if  it  depends  upon  the  construction  of  a  writing. 
May  on  Insurance,  section  195. 

From  analogy  it  would  seem  that  when  the  facts  are  ascertained, 
as  they  were  in  this  case,  it  is  a  question  of  law.  One  of  the  decisive 
tests  of  materiality  is  to  ascertain  whether  it  affects  the  risk,  that  is» 
whether  the  risk  would  have  been  taken  at  all,  or  only  at  an  in- 
creased premium,  if  the  facts,  as  they  existed,  had  been  truly  stated. 
Insurance  Company  v.  Lawrence,  10  Peters,  616. 

Whether  this  insurance  would  have  been  taken,  if  the  facts  had 
been  disclosed  that  another  company  had  r^ected  the  application, 
on  the  eround  it  did,  is  not  found  as  matter  of  fact,  and  could  not  be 
so  founa,  because  it  is  a  conclusion  of  reason  or  law  to  be  deduced 
from  the  facts  found. 

We  are  of  the  opinion  that  the  facts  show  conclusively  that  it 
would  not.  The  finding  is  that  this  company  would  not  have  taken 
the  risk,  unless  it  found  that  the  cause  of  objection  did  not  exist,  or 
had  been  removed.  Now  this  company  did  not  find  that  the  cause 
for  which  he  had  been  rejected  by  the  other  company  did  not  exist, 
or  had  been  removed;  on  the  contrary  its  medical  examiner,  with- 
out knowing  that  the  applicant  had  been  examined  by  another  com- 
pany, or  rejected,  found  the  same  difficulty  or  diseased  condition  of 
the  applicant,  and  on  the  first  examination  refused  to  recommend 
him  as  a  proper  subject  for  insurance.  But  that  no  injustice  might 
be  done,  requestietl  him  to  call  again.  It  can  hardly  admit  of  doubt 
or  question  that  no  request  for  a  second  examination  would  have 
been  made,  if  the  physician  had  been  informed  that  five  days  betore 
the  applicant  had  been  examined  by  another  physician,  and  had 
been  pronounced  unsound,  because  of  an  irregular  action  of  the 
heart. 

The  tact  that  this  company,  by  its  examination,  ascertained  the 
same  unsoundness  to  exist  on  its  first  examination,  which  was  the 
cause  of  his  rejection  by  the  other  company,  and,  notwithstanding 
this,  did  make  the  contract,  is  by  no  means  conclusive  that  it  would 
have  insure<l  him  if  it  had  known  of  the  rejection  and  its  cause,  nor 
does  it  destroy  the  material  effect  of  the  false  answer.  The  question 
had  a  two-told  meaning.  Its  object  was  to  inquire  into  the  physical 
condition  of  the  applicant,  if  he  had  been  under  examination,  and 
to  get  the  results  of  the  examination,  and  also  to  test  the  anxiety  of 
the  applicant  for  insurance.  All  of  these  objects  were  frustrated  by 
the  false  answer.  To  say  that  the  company,  without  having  ob- 
tained any  information  on  the  subject  named,  acted  as  though  it  had 
known  the  facts  that  there  had  been  both  a  previous  application  and 
a  rejection  for  cause  within  five  or  six  days  before,  is  to  convict  it  of 
having  asked  a  question,  without  any  purpose,  to  be  controlled  by 
an  unfavorable  answer.  This,  it  s^eeras  to  us,  the  courts  have  no 
right  to  assume.  In  ascertaining  the  meaning  of  a  contract  the  court 
must  look  to  the  language  employed,  and  if  a  question  is  asked  as 
to  a  matter  so  material  as  is  the  health  of  a  person  to  a  contract  of 
life  insurance,  and  upon  a  matter  so  peculiarly  within  the  knowl- 
edge of  one  of  the  contracting  parlies,  who  has  been  examined  by  a 
physician,  as  that  subject  must  be,  then  it  would  seem  that  the  quW 
tlon  is  a  material  one,  and  the  contract  avoided  by  an  untruthful 
answer. 

It  is  often  a  difficult  task  to  distinguish  between  a  material  mis- 
representation and  a  fraudulent  purpose  to  procure  the  contract  of 
insurance,  because  the  first  is  itself  a  fraud  in  law,  whether  intended 
to  be  one  in  fact  or  not.    It  is  so  in  this  case,  and  we  are  satisfied 
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from  the  facts  found,  not  only  that  there  was  a  false  statement  as  to 
a  material  matter,  but  that  it  was  made  with  the  hope  that  the  con- 
tract of  insurance  would  more  certainly  be  procured  by  the  false 
answer  than  if  the  facts  had  been  stated. 

The  test  as  to  whether  the  contract  was  void  for  fraud,  as  applied 
by  the  lower  Court,  was  that  there  must  have  been  a  purpose  to  pro- 
care  the  contract,  and  a  purpose  on  the  part  of  the  insured  to  kill 
himself,  as  he  aiierwards  did,  in  order  to  procure  the  indemnity 
provided  for,  for  the  benefit  of  the  person  named.  This  is  not  the 
proper  test.  A  fraudulent  purpose  in  procuring  a  policy  of  insur- 
ance renders  the  contract  void,  and,  in  that  event,  it  is  immaterial, 
as  matter  of  law,  whether  the  condition  upon  which  the  indemnity 
is  to  be  paid  is  brought  about  by  natural  forces  or  not.  So  may  the 
contract  be  a  good  onre,  yet  if  the  loss  is  brought  about  by  fraud 
there  can  be  no  recovery,  A  contract  of  insurance  is  peculiarly  one 
of  ^ood  faith  upon  the  part  of  the  contracting  parties  at  every  stage 
of  its  existence,  and  this  is  not  only  because  the  interests  of  the  con- 
tracting parties  are  involved,  but  often  the  interests  of  many  others 
are  directly  affected. 

In  life  insurance  it  is  the  duty  of  the  applicant  to  make  truthful 
answers  to  all  questions  having  relation  to  his  health,  and  if  he 
makes  an  answer,  knowing  it  to  be  false,  or  conceals  a  fact  known 
to  be  important,  either  will  amount  to  a  fraud,  as  matter  of  law,  and 
avoid  the  policy.    May  on  Insurance,  section  204. 

The  law  is  not  capable  of  attributing  a  proper  or  innocent  motive 
to  a  falsehood  about  a  matter,  material  in  its  character,  to  one  party 
and  unknown  to  the  other. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial,  and  for  further  proceedings. 


Christian,  trustee,  &c.  v.  Byars. 

iFlled  Mai/  7, 1890.) 

Commission  af  county  attorney — County  attorneys  are  entitled  to  30  per 
cent,  of  fines  and  forfeitures  by  virtae  of  seotion  9,  article  3,  chapter  5, 
General  Statutes,  only  in  prosecutions,  of  which  the  magistrate  has  jaris- 
diction  to,  and  does,  dispose  of  finally.  Therefore,  where  a  justice  of  the 
peace  acts  as  an  examining  court  and  permits  the  accused  to  give  bail  for 
his  appearance  before  him  at  a  future  day,  and  the  accused  fails  to  appear, 
and  the  forfeiture  of  the  bond  is  imposed  and  recovered  in  the  circuit  court, 
which  alone  has  power  to  enforce  the  forfeiture,  the  county  attorney  is  not 
entitled  to  any  thing  by  virtue  of  the  statute  referred  to.  He  is  entitled,  by 
virtne  of  the  act  of  April  28,  1884,  to  16  per  centum  of  the  amount  recov- 
ered, provided  he  assisted  the  Oommonwealth^s  attorney  in  tbe  circuit  court, 
but  to  nothing  more. 

P.  W.  Hardin  for  appellants. 

J.  E.  Byars  and  Byars  &  Terry  for  appellee. 

Appeal  from  Todd  Circuit  Court. 

Opinion  of  the  court  by  Presiding  Judge  Barbour. 

This  is  an  agreed  case,  the  object  of  which  is  to  determine  what 
percent,  of  the  money  collected  upon  a  forfeited  bond  the  appellee, 
as  county  attorney,  is  entitled  to. 
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One  Bigbee  was  brought  before  a  Justice  of  the  peace  of  Todd 
county,  charged,  as  expressed  in  the  warrant,  with  having  **com- 
mitted  the  offense  of  shooting  with  intent  to  Itill  another  in  Todd 
county."  He  was  allowed  to  and  did  give  bail  in  the  sum  of  $5,000 
for  his  app^rauce  to  answer  the  charge  before  the  Justice  at  a  stated 
time.  Failing  to  appear,  in  accordance  with  the  conditions  of  the 
bond,  it  was  forfeited,  and  was  so  indorsed  by  the  Justice  and  re- 
turned by  him  to  the  circuit  court,  and,  subsequently,  judgment  was 
rendered  in  that  court  against  the  sureties  in  the  bond,  and  the 
greater  part  of  it  was  collected'.  The  appellee,  as  county  attorney, 
represented  the  Commonwealth  in  the  proceedings  had  before  the 
Justice,  and  also  assisted  the  Commonwealth's  attorney  in  the  pro- 
ceedings to  enforce  the  forfeiture  in  the  circuit  court,  and  insists  that 
by  virtue  of  section  9,  article  3,  chapter  5,  General  Statutes,  he  is 
entitled  to  30  per  cent,  of  the  amount  collected,  and  by  sections  1 
and  2  of  the  act  of  April  28,  1884,  to  15'  per  centum  of  the  amount 
in  addition,  not  quite  half  the  amount  of  the  bond. 

The  ftrst  statute  referred  to  is:  *'That  all  prosecutions  for  misde- 
meanors before  any  county  Judge,  police  Judge,  justice  of  the  peace 
or  other  magistrate,  the  county  attorney  shall  receive  30  \yer 
cent,  of  all  fines  and  forfeitures,  imposed  or  recovered  in  such  pros- 
ecutions, provided  siud  attorney  is  prasent  and  prosecutes  the 
offenders,  but  in  no  other  event. 

And  the  act  of  1884  is: 

Sec.  1.  "In  addition  to  the  duties  now  enjoined  by  law  on  county 
attorneys,  it  is  hereby  made  the  duty  of  county  attorneys  to  attend 
each  circuit  or  criminal  court  held  in  their  respective  counties,  and 
to  assist  the  Commonwealth's  attorney  in  all  prosecutions  in  said 
courts  for  violation  of  the  criminal  or  penal  laws  of  this  State." 

Sec.  2.  **That  for  such  service  the  county  attorneys  shall,  in  addi- 
tion to  the  compensation  now  allowed  them  by  law,  receive  15  per 
centum  of  all  judgments  in  favor  of  the  Commonwealth  for  fines  or 
forfeitures  rec()vere<l  or  imposed  in  said  prosecutions:  Proviiled^ 
Said  county  attorney  attends  and  assists  in  said  prosecutions,  but  in 
no  other  event.*' 

The  offense  with  which  Bigbee  was  charged  is  not  distinctly  de- 
fined in  the  warrant,  but  we  will  treat  the  case  as  if  the  accused  was 
charged  with  a  misdemeanor.  It  is  evident  that  the  "fines  and  for- 
feitures imposed  or  recovered  in  such  prosecutions,"  mentioned  in 
the  first  statute,  refer  to  and  embrace  only  such  fines  and  forfeitures 
as  are  imposed  by  or  recovered  before  the  justice  (or  other  ma^id- 
trate,  as  the  case  may  be)  in  prosecutions  of  which  he  has  jurisdic- 
tion to,  and  does,  dispose  of  finally.  In  prosecutions  for  misdemeanor, 
within  the  jurisdiction  of  a  justice  of  tlie  peace,  the  accused  may, 
as  in  other  courts,  enter  into  bond  for  his  api)earance  for  trial  before 
the  justice  at  some  future  day,  and  in  the  event  of  his  failure  to 
comply  with  the  conditions  of  the  bond  the  Justice  may  forfeit  it, 
and  proceed  against  the  sureties,  and  of  the  amount  recovered  of 
them,  the  county  attorney,  who  has  prosecuted  the  case,  will,  under 
the  statute,  be  entitlcnl  to  30  per  cent.  But  when  the  justiee  acts  as 
an  examining  court,  and  has  permitted  the  accused  to  give  bail  for 
his  appearance  before  him  at  a  future  day,  and  the  accused  fails  to 
appear,  the  |ustice  has  no  power  to  enforce  the  forfeiture.  He  is 
simply  authorized  to  indorse  the  forfeiture  on  the  bond,  and  trans- 
mit it  to  the  circuit  court,  which  alone  has  the  power  to  enforce  the 
forfeiture.  In  such  case  there  is  no  forfeiture  imposed  or  recovered 
in  the  Justice's  court ;  the  forfeiture  is  imposed  and  recovered  in 
the  circuit  court. 
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While  it  is  not  expressly  stated  in  the  agreed  facts  that  the  justtce 
in  this  instance  was  acting  as  an  examining  court,  that  irthe  clear 
inference,  not  only  from  the  amount  of  the  bond^  but  from  the  facts 
stated,  and  it  was  so  regarded  by  the  court  below,  as  stated  in  the 
judgment. 

We  are  of  opinion  that  the  appellee  is  ep titled  to  no  part  of  the 
money  recovered  on  the  bond  by  virtue  of  this  statute.  But  as  the 
appellee  assisted  the  Commonwealth's  attorney  in  the  circuit  court, 
he  is  entitled  to  the  15  per  cent,  of  the  amount  recovered  under  the 
provisions  of  the  act  of  1884.  He  has  been  paid  this  amount,  and 
is  entitled  to  no  more. 

The  judgment  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  dismiPis  the  proceeding. 


OVBKBY  V.   BOGER8,  &c. 
(Filed  May  7,  1890.J 

1.  A  landlord  has  no  lien  apon  the  tenant's  property  for  damages  Bustained 
on  accoant  of  the  tenant's  failure  to  comply  with  his  contract.  The  lien 
given  to  the  landlord  is  purely  statutory,  and  the  courts  are  not  disposed  to 
enlarge  his  rights. 

2.  Pleading — An  allegation  that  one  has  a  lien  is  a  mere  oonclnsion  of  the 
pleader. 

3.  Cross-appeal— kxL  appellee  can  not  obtain  a  cross-appeal  against  a  co- 
appellee.    The  cross-appeal  of  an  appellee  must  be  against  an  appellant. 

Jno.  P.  Norvell  for  appellant. 

Kennedy  &,  Kennedy  for  Galbreath. 

Boss  &  Owens  for  Rogers. . 

Appeal  from  Nicholas  Chancery  Ctourt. 

Opinion  of  the  court  by  Presiding  Judge  Barbour. 

The  court  below  assumed,  in  its  judgment,  that  the  writing  filed 
with  Taylor's  deposition  was  the  contract  of  renting  under  which 
Lewis  cultivated  Rogers'  land,  and  upon  that  assumption  based  the 
judgment  in  favor  of  Rogers  against  the  Appellant,  Overby.  In  this 
the  court  was  in  error,  as  the  terms  of  this  writing  are  entirely  dif- 
ferent from  the  contract  relied  upon  by  Rogers  in  his  answer  and 
cro&s-petition ;  and  his  pleading  and  not  his  pi^)of  must  control.  If 
he  made  a  mistake  in  setting  out  the  contract  in  his  plead- 
ing, he  should  have  made  the  correction  by  an  amendment.  But 
this  he  did  not  do,  choosing  rather  to  rely  upon  the  contract  as 
pleaded  by  him.  By  his  answer  he  asserts  claim  to  one-third  of  the 
tobacco  raised  on  the  three  acres  in  the  bottom  as  the  part  of  the 
crop  belonging  to  him  under  his  rent  contract,  and  a  lien  upon  all 
the  tobacco,  including  Lewis'  two-thirds  of  this  three  acres,  as  well 
as  the  tobacco  raised  by  Buckler  on  the  hill.  This  is  the  extent  of 
the  claim  he,  by  his  pleading,  asserts  against  Overby,  the  purchaser 
of  the  tobacco.  Overby,  in  his  answer,  does  not  state  that  the 
tobacco  grown  on  the  three  acres  of  bottom  land  bought  by  him, 
and  which  we  will,  for  convenience,  call  Lewis'  tobacco,  amounted 
to  $274.56.  It  is  apparent,  from  the  answer,  that  that  sum  has  ref- 
erence to  all  the  tobacco  bought  by  him  in  which  Lewis  had  an 
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interest,  and  includes  both  Lewis'  and  Lewis  &  Buckler's  tobacco. 
The  evidence  shows  that  the  Lewis  tobacco  sold  for  $130.44,  and 
this,  added  to  one-half  the  sura,  $288.74,  at  which  the  Lewis  <fc 
Buckler  tobacco  sold,  makes  the  amount,  within  a  few  cents. 
Boeers  retained  of  the  Lewis  tobacco  600  pounds,  worth  $25.  This, 
added  to  the  $130.44,  which  Lewis'  tobacco  delivered  by  him  to 
Overby  brought,  makes  $155.44.  One-third  of  this  $155.44  Rogers 
was  entitled  to  under  the  contract  relied  upon  by  him,  which  would 
be  $51.81^.  He  has  in  his  possession,  according  to  his  own  version 
of  the  contract,  $25  worth  of  this  tobacco.  This,  taken  from  the 
$51.81i,  leaves  $26.81i,  which  he  is  entitled.to  and  for  which  the 
court  should  have  rendered  judgment  for  him  on  thai  account.  In 
regard  to  the  $96.50,  adjudged  him  by  the  arbitrators,  Rogers  has 
no  lien  superior  to  that  of  Galbreath,  the  mortgagee.  The  arbitra- 
tion was  subsequent  to  the  mortgage.  While  he,  in  his  pleading, 
alleges  that  he  has  a  lien,  that  is  but  a  mere  legal  conclusion  of  the 
pleader.  The  lien  given  to  the  landlord  is  purely  statutory ;  the 
courts  have  never  been  disposed  to  enlarge  his  rights. 

We  know  of  no  statute  which  gives  to  the  landlord  a  lien,  exclud- 
ing creditors  of  the  tenant  for  damages  sustained  by  the  landlord  on 
account  of  the  tenant's  failure  to  comply  with  his  contract ;  and, 
clearly,  he  has  no  lien  upon  the  crop  raised  upon  the  rental  prom- 
ises for  demands  which  the  landlord  may  have  against  him  on  ac- 
count of  other  matters.  The  question  of  priority  between  the 
appellees,  Rogersand  Galbreath,  is  not  raised  on  thisappeal.  Roger?, 
it  is  true,  has  prayed  and  obtained  a  cross-appeal  against  the  appel- 
lant, but,  as  we  have  intimated,  he  has  no  grounds  of  complaint. 
He  has  already  obtained  judgment  for  more  than  he  is  entitled  to. 
Galbreath  prayed  a  cross-appeal  against  Rogers,  which  we  refused 
to  allow.  For  an  appellee  can  not  obtain  a  cross-appeal  against,  a  co- 
appellee.  The  cross-appeal  of  an  appellee  must  be  against  an  appel- 
lant. 

Therefore,  the  question  of  priority  between  Rogers  &  Galbreath 
is  not  presented  to  us,  e  rcept  to  the  extent  that  it  is  necessary  to 
pass  upon  the  questions  to  determine  whether  the  judgment  against 
the  appellant  is  for  too  nmch. 

Buckler's  tobacco  sold  for  $288.74,  one-half  of  which  Lewis  was 
entitled  to,  /.  e.,  $144.37.  Lewis'  tobacco  sold  for  $130.44,  which, 
added  to  the  $144.37,  makes  $274.81.  Of  this  sum  the  court  adjudged 
that  Galbreath  was  entitled  to  $199.15.  That  judgment  must  stand. 
This  lea vt«S75.G6  which  Rogers  is  entitled  to,  and  for  which  sum 
the  court  will  render  judgment  for  Rogers  against  Overby,  with 
interest  from  June  18,  1881. 

The  judgment  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  enter  judgment  in  accordance  with  this  opinion.  Rogers 
will  pay  all  the  costs  of  this  appeal. 

Upon  Rogers'  cross-appeal  the  judgment  is  affirmed. 

Judge  Ward  delivered  the  following  extended  opinion : 
This  court  did  not  decide,  as  counsel  for  Overby  seems  to  have  con- 
cluded, that  Rogers  or  any  of  the  other  parties  was  entitled  to  a 
judgment  against  Overby,  on  the  return  of  the  case,  for  $75  66,  or 
any  other  sum. 

What  we  decided  was  that  Overby  was  liable,  in  the  first  p'ace^ 
pay  for  the  tobacco,  which  he  had  received  $274.81,  with  interest 
from  the  day  it  was  due,  and  subject  to  the  credits  on  the  days  they 
were  made,  first,  for  the  $178.06  paid  to  Galbreath;  and,  secondly,  to 
credit  for  the  sum  paid  into  court.    If  these  two  sums  paid  the 
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$274.81,  and  interest  and  cost  incurred  against  Overby,  then  there 
was  no  longer  ground  of  complaint  against  him;  if  they  did  not, 
then  judgment  snould  be  entered  accordingly. 

Of  the  sum  paid,  and  to  be  paid,  by  Overby,  the  lower  court  de- 
cided that  Gal  breath  was  entitled  to  the  $178.06,  which  he  had  re- 
ceived, and  to  the  further  sum  of  $21.09,  with  interest  from  June  18, 
1881.  Whether  he  was  entitled  to  more  we  can  not  decide,  as  Gal- 
breath  has  not  complained,  by  appeal,  that  Rogers  had  been  ad- 
judged too  much  and  he  too  little.  Whether  Rogers  or  Galbreath 
gets  too  much  or  too  little  does  not  affect  Overby,  if  he  is  not  made 
to  pay  more  than  he  owes. 

It  seems  that  the  $132.55,  which  was  paid  into  court  by  Overby, 
has  been  paid  over  to  Rogers,  this  he  is  entitled  to  retain  to  the  ex- 
tent that  it  may  not  be  necessary  to  pay  the  sum  adjudged  to  Gal- 
breath, to-wit,  the  $21.06,  and  its  interest.  To  the  extent  that  any 
part  of  it  is  necessary,  he  should  be  made  to  refund.  He  can  not  be 
made  to  refund  without  leaving  in  his  hands  the  balance  due  him 
for  rent,  to-wit,  $26.81  J,  with  interest  from  March  1, 1881,  to  the 
date  he  drew  the  money  from  court. 

The  opinion  heretofore  rendered  is  now  extended  as  herein  indica- 
ted, ana  the  case  remanded  for  Judgment  in  accordance  with  the 
opinion  and  this  extension  of  it. 


SUPERIOR  COURT  ABSTRACTS. 


DONAN  T.   DONAll*8   ADK'b. 

Filed  September  3,  1890.     Appeal  from  Hart  Circuit  Court.     Opinion  of 

the  conrt  by  Judge  Youmo,  affirming. 

In  tht  absence  of  a  bill  of  exceptionsy  the  court  must  presume  that  the  eyi- 
dence  was  sufficient  to  authorize  the  verdict. 

W.  P.  D.  Bush  for  appellant;  George  W.  Craddock  for  appeUee. 

Kkntom  Imsubanok  Ookpant  y.  Adkihb. 

iToBWicH  Union  SoonsTY  v.  Adkinb. 

Tbabbbs'  Ihsubanob  Company  t.  Bbbden  k.  Adkins. 

Filed  September  6,  1890.    Appeal  from  Oldham  Circuit  Court.     Opinion  of 
the  court  by  Presidinj?  Jnd|;e  Babbot7B,  affirming. 

1.  Special  verdict — A  party  who  has  consented  to  the  jury  finding  a  special 
verdict  will  not  be  heard  to  raise  the  objection  here  that  the  court  had  no 
power  to  order  a  special  verdict. 

2.  Evidence — While  carpenters  and  practical  mechanics  may  give  a  more 
aeoorate  estimate  of  the  cost  and  value  of  a  building,  any  man  of  observa- 
tion, acquainted  with  the  property,  is  competent  to  testify  as  to  its  value. 

3.  Insurance — Proof  of  loss — The  making  of  the  proofs  of  loss  within  the 
time  prescribed  in  the  several  policies  of  insurance  in  these  cases  was  not 
s  condition  precedent  to  the  liability  of  the  companies,  the  provisions  of 
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the  policies  being  essentially  the  same  as  those  of  the  policy  in  the  case  of 
Kenton  Insnrance  Company  v.  Downs,  12  Ey.  Law  Rep.,  115. 

Collins  ^  Fenley,  Montgomery,  Lindsey  k  Botts  and  D.  H.  French  for 
appellants;  Thomas  R.  Gordon  and  J.  W.  Greene  for  appellees. 

M.  &  0.  R.  R.  Co.  T.  RoABK  k  Hats. 

Filed  September  10,  1890.    Appeal  from  Ballard  Court  of  Common  Fleu. 

Opinion  of  the  court  by  Judge  Yost,  affirming. 

Railroads — Negligent  killing  of  stock — In  this  action  against  a  railroad 
company  to  recover  damages  for  the  alleged  negligent  killing  of  a  horse, 
testimony  showing  where  the  horse  escaped  from  the  plaintiffs,  and  where 
he  was  found,  and  the  nature  of  his  injuries,  tended  to  show  that  the  horse 
was  struck  by  one  of  defendant's  trains,  and,  therefore,  the  court  properly 
refused  a  peremptory  instruction  to  find  for  defendant.  And  while  the  eTi- 
dence  is  not  satisfactory,  the  verdict  for  plaintiff  is  not  so  flagrantly  wrong 
as  to  authorize  this  court  to  say  that  the  lower  court  abused  its  discretion  in 
refusing  a  new  trial. 

Lansden  &  Leek  for  appellant;  J.  M.  Nichols  for  appellees. 

Johnson  y.  Kbbl. 

Filed  September  10, 1890.    Appeal  from  Christian' Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Yost,  reversing. 

New  tfial — Remission  of  part  of  judgment — The  court,  having  granted  the 
defendant  a  new  trial,  had  no  right  thereafter  to  set  aside  the  order  grant- 
ing a  new  trial  upon  the  plaintiff's  remitting  a  part  of  his  judgment.  The 
court  thus  in  effect  assessed  the  damages,  thereby  depriving  the  defendant 
of  her  right  to  an  assessment  by  a  jury. 

H.  J.  Stites  for  appellant;  C.  H.  Bush  and  James  Breathitt  for  appellee. 

Lawbon  v.  Mabshall  dk  Co. 

Filed  September  10,  1890,    Appeal  from  Whitley  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Presiding  Judge  Babboub,  affirming. 

Separation  of  conclusions  of  law  and  fact — When,  in  an  ordinary  action, 'the 
law  and  facts  are  submitted  to  the  court,  without  the  intervention  of  a  jury, 
and  the  court  fails  to  state  in  writing  the  conclusions  of  fact  found  sepa- 
rately from  the  conclusions  of  law,  the  only  question  for  consideration  upon 
an  appeal  from  the  judgment  is  as  to  the  sufficiency  of  the  pleadings. 

Hill  k  Durham  for  appellant;  Perkins  dk  Harding  for  appellee. 

Cbutcheb's  heibb  v.  Cavamauoh's  adm'b. 

Filed  September  17, 1890.    Appeal  from  Franklin  Circuit  Court.    Opinion 
of  the  court  by  Presiding  Judge  Babboub,  affirming. 

1.  Exceptions  to  commissioner's  report — An  objection  to  a  oommissioner'a 
report  of  settlement  of  the  insolvent  estate  of  a  decedent  can  not  be  con- 
aider ed,  unless  specifically  pointed  out  by  the  exceptions  to  the  report. 

2.  Decedenfs  estate — Preferred  claims — Section  38  of  article  2,  chapter  89 
of  the  General  Statutes,  which  gives  a  preference  to  certain  claims  against 
the  insolvent  estate  of  a  deceased  person,  does  not  embrace  the  claim  of  a 
cestui  que  trust  for  the  amount  of  the  trust  estate  in  the  hands  of  the  dece- 
dent as  trustee.  Although  the  trust  may  have  been  created  by  will,  the  trust 
estate  can  not  be  regarded  as  the  estate  of  a  dead  person  within  the  mean- 
ing of  the  statute. 

Ira  Julian  for  appellants;  John  B.  Lindsey  for  appellee. 

Pixbob  v.  Bbown. 

Filed  September  17,  1890.    Appeal  from  Christian  Circuit  Court.    Opinion 
of  the  court  by  Presiding  Judge  Babboub,  affirming. 
].  Introduction  of  testimony — After  the   parties  had  closed   their  evidence, 
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and  had  conoladed,  or  nearly  oonolnded,  the  arsnment  to  the  jnry,  the  qnes- 
tion  whether  the  defendant  should  be  allowed  to  re-open  thp  case  and  intro- 
dnoe  additional  evidence  was  addressed  to  the  sonnd  discretion  of  the  trial 
judge,  and  the  court  can  not  hold  that  this  discretion  has  been  abused,  as  no 
reason  is  f^iven  why  the  statement  was  not  made  when  the  witness  was  on 
the  witness  stand. 

2.  ReiftrsibU  etfors — There  can  be  no  reversal  on  account  of  the  refusal  of 
the  court  to  allow  a  witness  to  answer  a  question,  when  it  does  not  appear 
what  the  answer  of  the  witness  would  have  been. 

3.  Instructions  to  jury — The  appellant  can  not  complain  of  the  court's 
failure  to  instruct  the  jury  upon  a  certain  point,  unless  he  asked  the  court 
to  give  the  instruction. 

4.  Verdict — As  the  evidence  of  each  party  sustains  his  contention,  and 
there  have  been  two  verdicts  for  plaintiff,  the  court  will  not  disturb  the  ver- 
dict upon  the  ground  that  it  is  against  the  evidence. 

Blue  k,  Blue  for  appellant;  Kunn  k,  Gruce  for  appellee. 

King  v.  Niohox^s. 

Filed  September  17, 1890.    Appeal  from  Barren  Circuit  Court.    Opinion  of 
the  court  by  Presiding  Judge  Babboub,  affirming. 

1.  In  an  action  by  a  surety  against  a  co-surety  for  contribution,  the  insolvency 
of  the  principal  should  be  alleged.  But  where  there  is  no  demurrer  to  the 
petition,  and  the  case  is  tried  out  on  another  issue,  the  defect  in  the  petition 
in  failing  to  allege  the  insolvency  is  cured  by  the  judgment. 

2.  Limitation — New  promise — An  unqualified  acknowledgment  of  a  debt  is 
Sufficient  to  prolong  the  statutory  period  of  limitation.  An  express  prom- 
ise to  pay  is  not  necessary. 

One  of  two  sureties  having  paid  off  the  debt  for  which  both  were  bound, 
the  other  executed  to  him  a  writing  reciting  that  fact,  and  agreeing  that  he 
might  sell  privately  certain  personal  property  of  the  principal,  upon  which 
he  held  a  mortgage  to  indemnify  him  in  part,  and  agreeing  that  his  own 
responsibitity  as  co-surety  should  not  be  affected  thereby  to  a  greater  extent 
than  if  the  mortgaged  property  had  been  sold  under  legal  proceedings. 
Beld^T\k9X  this  was  a  sufficient  acknowledgment  by  the  co-surety  to  extend 
the  period  of  limitation  in  a  suit  for  contribution. 

George  T.  Duff  for  appellant;  J.  P.  Nuckols  for  appellee. 

Hats,  Jbo.  v.  Cofves. 

Filed  September  17, 1890.     Appeal  from  Eussell  Circuit  Court.     Opinion  of 

the  court  by  Judge  Yost,  affirming. 

Action  for  delivery  of  personal  property — Right  of  plaintiff  to  dismiss — After 
the  plaintiff  in  an  action  for  the  recovery  of  personal  property  has  given 
bond  and  obtained  possession  of  the  property,  he  has  no  right  to  dismiss 
bis  action,  aiid  thus  prevent  a  judgment  against  himself  for  a  return  of  the 
property. 

Joseph  ]E.  Hays  for  appellants. 

Loni8VTi.iiS  k  KABHvzxj^iS  Baiuioad  Cokpamt  v.  Gbxthdt,  ko. 

Filed  September  17, 1890.    Appeal  from  Marion  Circuit  Court.    Opinion  of 

the  court  by  Judge  Younq,  affirming. 

1.  Railroads — Duty  to  passengers — Punitive  damages — A  passenger  on  a  rail- 
road train  is  entitled  to  the  care  and  protection  of  the  company  and  its 
employes  from  the  time  he  purchases  his  ticket  and  enters  the  cars  until  he 
arrives  at  his  destination;  and  it  is  the  duty  of  the  company  to  protect  a 
female  passenger  from  the  insults  and  wanton  approaches  of  men  while  she 
IS  under  its  care,  whether  in  its  cars  or  depots. 

The  conductor  of  a  train  refused  to  carry  a  female  passenger  to  the  sta- 
tion to  which  she  bad  purchased  a  ticket,  which  had  been  taken  up  by 
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another  ooudnctor/  anless  she  would  pay  her  fare.  Having  no  money,  she 
was  anable  to  do  this,  and  was,  therefore,  compelled  to  leave  the  train  and 
spend  the  night  in  a  depot,  where,  the  testimony  tends  to  show,  she  was  in- 
sulted, both  by  an  employe  of  the  company  and  by  others.  In  this  action 
against  the  company  to  recover  damages,  Held — That  the  coart  properly  in- 
stracted  the  jury  that  they  might  award  punitive  damages  if  they  believed 
*^that  any  of  defendant's  agents  or  employes,  on  duty  as  such,  were  insalting 
in  conduct  or  manner  toward  plaintifiF  while  she  was  in  or  about  defendant's 
train  or  depot,  or  that  defendant  wilfully  exposed  plaintifiF  to  insults  or 
wanton  approaches  of  other  persons  in  its  depot."  To  authorize  punitive 
damages  it  was  not  necessary  that  the  action  of  the  first  conductor  in  taking 
up  plaintifit's  ticket,  or  that  of  the  second  in  refusing  to  carry  her  to  her 
destination  should  have  been  wanton,  wilful  or  malicious. 

2.  Prejudicial  errors — The  failure  of  the  court  to  limit  the  jury  in  awarding 
damages  to  the  amount  claimed  in  the  petition  was  not  prejudicial,  as  the 
amount  found  by  the  jury  was  less  than  that  claimed. 

W.  J.  Lisle  for  appellant;  Rives  k,  Spalding  for  appellees. 

L.  k.  N.  Railboad   Compant  v.  BiiAib. 

Filed  September  17,  1890.    Appeal  from  Marion  Circuit  Court.    Opinion  of 
the  court  by  Judge  Young,  affirming. 

1.  Second  nppeal^Res  adjudicata — This  court  will  not  now  notice  an  objec- 
tion to  an  instruction  passed  npon  by  this  court  on  a  former  appeal  in  this 
case  and  approved. 

2.  Prejudicial  envn-^The  appellant  was  not  prejudiced  by  the  refusal  of 
the  court  to  give  an  instruction,  the  substance  of  which  was  embraced  in  an 
instruction  which  was  given. 

W.  J,  Lisle  for  appellant ;  Rives  &  Spalding  for  appellee. 

CiTT  or  Pembbokk  v.  Wauoh. 

Filed  September  17, 1890.    Appeal  from  Christian  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Youhq,  reversing. 

Jurisdiction  to  enjoin  judgment — An  injunction  to  stay  ptoceedingt  on  a 
judgment  can  not  be  granted  in  an  action  brought  by  the  party  seeking  the 
injunction  in  any  other  court  than  that  in  which  the  judgment  was  rendered. 
Therefore,  the  Christian  Court  of  Common  Fleas  had  no  jurisdiction  of  an 
action  to  enjoin  a  judgment  rendered  by  the  Pembroke  City  Court.  The 
petition  shows 'that  the  object  of  the  suit  was  to  relieve  plaintiff  from  jadg- 
ments  already  rendered,  and  not  to  prevent  threatened  prosecutions. 

Henry  J.  Stites  for  appellant;  Wood  A  Bell  for  appellee. 
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[From  Chicago  Legal  News.] 

SUPREME  COURT  OF  VERMONT. 


WiTiLiAMsoN  V.  Johnson,  Ac. 
{I'ileii  July,  1890.) 

When  gifts  made  tn  contemplation  of  marriage  may  be  recovered — Plaintiff  ^ave 
to  defendant,  who  was  then  under  promise  of  marriage  to  him,  a  certain 
sum  of  money  to  buy  clothing  in  anticipation  of  the  marriage,  and  also 
another  sum  to  enable  her  to  defray  her  traveling  expenses  to  the  place  of 
the  intended  marriage.  There  was  no  condition  annexed  to  these  gifts,  but 
both  parties  understood  that  they  were  in  anticipation  of  marriage.  De- 
fendant used  the  money  sent  to  her  to  buy  clothing  for  that  purpose,  and 
retained  the  money  sent  for  traveling  expenses.  She,  then,  without  good 
cause,  broke  off  her  engagement  to  plaintiff.  Held — That  the  gifts  being 
made  in  anticipation  of  marriage,  were  conditional,  and  that  the  money 
sent,  both  for  clothing  and  traveling  expenses,  could  be  recovered  by  plaint- 
iff in  an  action  for  money  had  and  received. 

Hunton  &  Stickney  for  appellant. 

J.  B.  Phelps  and  W.  E.  Johnson  for  appellees. 

Appeal  from  Windsor  County  Court. 

Opinion  of  the  court  by  Judge  Tyler. 

The  facts,  as  found  by  the  court  below,  were  as  follows : 
"The  plaintiff  and  Caroline  F.  Johnson  entered  into  a  marriage 
en^gement  at  Minneapolis,  in  August,  1878,  and  she  was  to  conie 
to  Vermont,  where  the  plaintiff  resided,  to  consummate  the  en- 
gagement, as  soon  as  she  could  get  ready  to  come.  In  view  of  this 
arrangement  the  plaintifi  sent  to  her,  from  time  to  time,  the  several 
sums  of  money,  set  forth  in  the  plaintiff's  specification,  to  the  ex- 
tent of  $275,  for  the  purpose  of  buying  her  wardrobe,  in  preparation 
20 
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for  her  marriaere,  it  bein^  left  with  her  to  write  to  him  for  any 
amounts  needed  for  the  purpose.  She  did  write,  from  time  to  time, 
and  stated  the  sum  to  be  required  to  be  $275.  We  further  find  that 
the  plaintiff  let  her  have  the  money  sent  by  him  without  any 
expectation  that  it  would  be  refunded ;  that  he  intended,  when  he 
sent  the  money,  it  should  be  a  j^ift  to  be  used  by  her  for  the  purpose 
named,  to  the  amount  of  $275.  He  also  sent  her,  in  addition  to  that 
sum,  $55,  to  be  used  by  her  in  defraying  her  traveling  exi>ense8  to 
Vermont,  for  the  purpose  of  being  married  according  to  their 
engagement,  and  she  knew  that  the  $55  were  sent  for  that  purpose. 
She  used  the  $275  in  buying  clothes  in  preparation  for  marriage, 
pursuant  to  the  foregoing  arrangement.  She  did  not  come  east  to 
be  m|irried,  as  agreed,  but,  in  November  after,  broke  the  engage- 
ment entered  into,  and  subsequently,  in  1882,  married  the  defend- 
ant, Johnson.  We  do  not  find  that  she  had  any  good  and  sufficient 
reason  for  breaking  the  engagement.  Slie  subsequently  offered  to 
send  the  clothes  she  had  so  bought  to  the  plaintiff.  In  reply  to  said 
offer  the  plaintiff  wrote  her  that  he  hoped  she  would  reconsider  the 
matter,  and  come  to  hinj  in  fulfillment  of  their  engagement.  Tlie 
plaintiff  never  recjuested  her  to  return  the  money  until  this  suit  was 
brought.  Plaintiff  intended,  in  like  manner,  that  the  $55  should  be 
a  gift,  to  be  used  for  her  traveling  expenses  in  coming  east,  as  above 
stated,  but  she  never  so  used  it.  When  she  received  and  expended 
the  money  so  sent  to  her,  as  above  stated,  she  expected  to  marry  the 
plaintiff.  There  wore  no  conditions  attached  to  the  gift  of  the 
mone^',  but  it  was  ^,iven  and  received  on  the  expectation  of  both 
parties  that  they  were  soon  to  be  married,  and  was  given  to  be  used 
m  the  manner  above  stated." 

It  is  a  general  rule  of  law  that  a  gift  by  a  competent  party  made 
perfect  by  a  delivery  and  acceptance  is  irrevocable  by  the  donor; 
that  to  constitute  a  gift  inter  viros  the  donor  must  deliver  the  prop- 
erty, and  part  with  all  pri^sent  and  future  dominion  over  it.  It  is  a 
voluntary,  gratuitous  transfer  of  personal  property  by  one  person  to 
another.  A  true  and  proper  gift  or  grant  is  always  accompanied  by 
delivery  of  possession,  and  takes  effect  immediately;  as,  if  A  gives 
to  B  £100,  or  a  flock  of  sheep,  and  puts  him  in  possession  of  them 
directly,  it  is  then  a  gift  executed  in  the  donee,  and  it  is  not  in  the 
donor's  power  to  retract  it,  though  he  did  it  without  any  considera- 
tion or  recompense,  unless  he  were  under  a  legal  incapacity — ^as 
infancy,  coverture,  duress,  or  the  like — or  if  he  were  drawn  in,  cir- 
cumvented or  imposed  upon  by  false  pretenses,  ebriety,  or  surprise. 
2  Bl.  Comm.,  441.  In  accordance  with  this  rule  it  was  held  in 
Stauffer  v.  Morgan,  .'J9  La.  Ann.,  682;  2  South.  Rep.,  98,  that  a 
donation  by  a  man  to  his  intended  wife,  on  the  eve  of  their  mar- 
riage, of  a  check  on  a  banking  firm  was  revocable  at  any  time  be- 
fore actual  collection  by  the  donee ;  but,  after  it  had  been  presented 
and  honored  by  placing  the  amount  to  her  individual  credit,  the 
donation  was  complete;  that  the  (arm  pccm(enti(P  continued  until 
the  delivery  was  perfected.  In  the  note  to  Drew  v.  Hasrerty  (Me.)^ 
d  Lawy.  Rep.  Ann.,  230;  17  Atl.  Rep.,  63,  it  is  said  that,  in  order  to 
render  a  gift  of  money  by  a  grandmother  to  certain  children  and 
their  father  as  their  trustee  effectual  for  any  purpose,  it  is  not  only 
necessary  to  show  an  intention  to  give,  but  also  an  actual  delivery  of 
the  thing  given.  There  must  be  a  parting  with  the  possession  and 
all  control  over  the  property,  and  a  vesting  of  the  possession  in  the 
donee  or  in  a  third  person  in  trust  for  the  donee.  A  gift  of  personal 
property,  made  with  intent  to  take  effect  immediately  and  irrevo- 
cably, and  executed  by  complete  and  unconditional  delivery,  is 
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binding  upon  the  donor  as  a  gift  inter  vivos.  Love  v.  P'rancis.  29  N. 
W.  Rep.,  843 ;  6  Amer.  St.  Rep.,  290,  and  note.  See  also  in  re  Craw- 
lord,  113  N.  Y.,  560;  21  N.  E.  Rep.,  692. 

All  the  definitions  come  to  this:  That  to  constitute  a  valid  gfift  it 
must  be  voluntary,  gratuitous  and  absolute.  Applying  these  tests 
to  the  facts  relative  to  the  gift  of  the  $55,  it  is  apparent  that  they 
fail  short  of  showing  a  perfected  gift  of  that  money  in  the  donee. 
The  court  below  found  the  facts  that  the  plaintiff  let  the  defendant, 
Caroline,  have  both  sums  of  money  without  any  expectation  that 
they  would  be  refunded,  whi^h  was  certainly  quite  natural  in  the 
circumstances  of  the  case ;  that  both  sums  were  intended  as  gifts; 
and  that  no  conditions  were  attached  thereto.  It  is  further  found 
that  the  gifts  were  made  in  the  expectation -by  both  parties  of  mar- 
riage, and  that  they  were  given  for  ^specific  i)urpos€«,  the!S>275  for  the 
purchase  of  the  defendant's  marriage  wardrobe,  and  the  $55  to  de- 
fray her  expenses  in  coming  to  this  State  to  be  married.  The  court 
would  have  fully  complied  witl^the  requirements  of  the  act  of  1888 
if  i^had  stated  the  facts  in  the  case  without  denominating  the  trans- 
action. That  act  requires  that  **in  all  cases  hereafter  tried  in  the 
county  court,  whore  any  question  of  fact  shall  be  tried  by  the  court 
instead  of  by  a  jury,  and  in  which  a  jury  trial  might  have  been  had 
by  either  party,  l>efore  any  bilj  of  exceptions  shall  be  allowed,  the 
facts  found  by  the  court  upon  which  judgment  is  rendered  shall  be 
reduced  to  writing:,  and  signed  by  a  majority  of  the  members  of  the 
court  and  tiled  with  the  clerk."  If  the  plaintiff  had  given  or  sent 
these  suras  of  money  to  the  defendant  without  any  direction  or  des- 
ignation as  to  their  use,  as  gratuities,  they  would  have  been  per- 
fected, irrevocable  gifts  upon  delivery.  In  a  general  sense  they 
were  gifts,  but  in  a  strict  legal  sense  they  were  not  gifts,  though 
called  so  by  the  court,  for  the  reason  that  they  were  made  in  expec- 
tation and  under  an  arrangement  that  they  were  for  sf)eciflc  pur- 
p<j8es.  The  law  is  well  settled  that  where  money  is  delivered  by . 
one  person  to  another  for  a  particular  purpose,  to  which  the  latter 
refuses  to  apply  it,  the  depositor  may  recover  it  back  in  an  action 
for  money  had  and  received.  2  Greeni.  Ev.,  section  110;  De  Ber- 
nales  v.  Fuller,  14  East,  590,  note. 

In  a  valuable  note  to  Hasser  v.  Wallis,  1  Salk.,  28,  it  is  said:  "If 
one  man  takes  another's  money  to  do  a  thing,  and  refuses  to  do  it, 
it  is  a  fraud,  and.it  is  at  the  election  of  the  party  injured  either  to 
affirm  the  agreement  by  bringing  an  action  for  the  non-perform- 
ance of  it,  or  to  disaflBrm  the  agreement  ab  initio,  by  reason  of  the 
fraud,  and  bring  an  action  for  money  had  and  received  to  his  use." 

In  Berry  v.  Berry,  31  Iowa,  415,  a  father  gave  to  his  son  certain 
personal  property,  upon  the  condition  that  he  should  keep  sober  and 
attend  to  his  business.  It  was  held  that  to  entitle  the  donee  to 
claim  that  the  gift  was  irrevocable,  and  invested  hini  with  a  right 
to  the  property,  it  must  be  shown  that  he  had  complied  with  the 
conditions  which  the  gift  was  made.  And  in  Stewart  v.  Phy, 
11  Or.,  335 ;  3  Pac.  feep.,  443,  it  was  held  that  assumpsit  for  money 
had  and  received  would  lie  to  recover  money  paid  by  a  debtor  to 
his  creditor  to  be  applied  in  satisfaction  of  a  particular  obligation, 
when  it  was  not  so  applied,  and  the  obligation  was  otherwise  dis- 
charged. 

Several  English  cases,  cited  by  the  plaintiflPs  counsel,  go  beyond 

the  rule  above  indicated,  and  hold  that  marriage  gifts,  or  their 

value,  are  generally  recoverable  of  the  donee  after  breach  of  the 

.  engagement  by  her.    In  Fonbl.  Eq^,  Bk.  1,  chapter  6,  section  15,  it 

IB  said:  **But  that  which  helps  us  most  in  the  hnding  out  the  true 
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meaning  is  ttie  reason  or  cause  which  moved  the  will.  And  this  is 
of  the  greatest  force  when  it  evidently  appears  that  some  one  rea- 
son was  the  only  motive  that  the  parties  went  upon,  which  is  no 
less  frequent  in  laws  than  in  facts.  And  here  that  common  .sayinf^ 
takes  place,  'that  the  reason  ceasing  the  law  itself  ceases/  So  a 
present  made  in  prospect  of  marriage  may  be  revoked  and  de- 
manded back  if  the  marriage  does  not  take  effect,  especially  if  it 
sticks  on  that  side  to  whom  the  present  was  made."  **A  made  a 
present  of  a  jewel  to  a  lady  whom  he  courted,  but,  the  marriage  not 
taking  effect,  he  brought  an  action  of  detinue  against  her,  and  she, 
taking  it  to  be  a  gift,  offered  to  wage  her  law,  but  the  court  was  of 
the  opinion  that  the  property  was  not  changed  by  this  gift,  being  to 
a  specific  intent,  and,  therefore,  would  not  admit  her  to  do  it."  14 
Vin.  Abr.  tit.  "Gift,"  pi.  7. 

The  case  of  Young  v.  Burrell,  Gary,  77,  is  as  follows:  "The  de- 
fendant confesseth  by  her  answer  the  having  of  .a  tablet  or  poman- 
der in  gold,  demanded  by  the  plaintant ;  and  as  to  the  £20  likewise 
demanded  by  the  plaintant,  by  him*  left  with  the  said  defendant's  a 
token  at  such  time  as  he  was  a  suitor  for  marriaere  to  the  defendant, 
she  confesseth  the  same  was  left  with  her  against  her  will,  and  she 
delivered  the  same  over  unto  one  Sydole,  her  brother,  who  a  dealer 
with  her  on  the  plaintant's  behalf,  to  the  end  he  should  deliver  the 
same  over  to  the  plaintant.  It  is  ordered  that  the  tablet  be  forth- 
with delivered  by  the  defendant  to  the  plaintant,  which  was  done 
presently  in  court,  and  as  to  the  £20,  the  plaintant  shall  call  in  the 
said  Sycfole  by  process." 

In  Kobinson  v.  Cummings,  2  Atk.,  409,  Lord  Chancellor  Hard- 
wicke  laid  down  the  rule  '^that  if  a  person  has  made  his  addresses 
to  a  lady  for  some  time  upon  a  view  of  marriage,  and  upon  rea- 
sonable expectation  of  success,  makes  presents  to  a  considerable 
value,  and  she  thinks  proper  to  deceive  him  afterwards,  It  is  very 
right  that  the  presents  themselves  should  be  returned,  or  the  value 
01  them  allowed  to  him;  but,  where  presents  are  made  only  to 
introduce  a  person  to  a  woman's  acquaintance,  and  by  means  there- 
of to  gain  her  favor,  I  look  upon  such  person  only  in  the  light  of  an 
adventurer."    Bee  also  1  Com.  Dig.,  318. 

The  case  of  Griggs  v.  Austin,  3  Pick.,  20,  bears  upon  the  same  rule 
of  law.  There  freight  had  been  paid  in  advance  upon  an  agreement 
for  the  carriage  of  goods  from  Boston  to  Liverpool,  and  the  goods 
were  not  delivered  in  consequence  of  the  vessel  being  stranded. 
The  court  said :  ''It  is  certainly  a  clear  principle  of  the  common  law 
that  when  money  is  paid  or  a  promise  made  by  one  party  in  con- 
templation of  some  act  to  be  done  by  the  other,  which  is  the  sole 
consideration  of  the  payment  or  promise,  and  the  thing  stipulated 
to  be  done  is  not  performed,  the  money  may  be  recovered  back,  or 
the  promise  founded  upon  such  consideration  may  be  avoided  be- 
tween the  parties  to  the  contract.  This  general  principle  is  the 
foundation  of  perhaps  the  largest  class  or  cases  wnich  have  been 
sustained  under  the  action  for  money  had  and  received." 

The  $275  stands  differently  from  the  $55  in  this  respect,  that  it 
was  literally  applied  to  the  purpose  for  which  it  was  given ;  yet  it 
stands  precisely  like  the  $55  in  that  it  was  to  be  applied  by  the  de- 
fendant toward  the  consummation  of  the  marriage  engagement. 
She  received  both  sums  for  a  specific  purpose,  and  when  she  broke 
the  engagement  the  law  raised  a  promise  on  her  part  to  refund 
them.  The  plaintiff  did  not  give  them  to  her  '*asan  adventurer" 
to  help  him  win  her  favor,  but  in  consideration  of  the  engagement, 
and  to  enable  her  to  perform  it.    When  she  broke  it  he  was  entitled 
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to  have  his  money  refanded.  We  hold  that  the  drifts  were  not  abso- 
lute, but  conditional,  and  that  when  the  condition  failed,  a  right  of 
action  accrued  to  the  plaintiff  to  recover  the  money.  That  it  may 
be  recovered  in  assumpsit  for  money  had  and  received  is  well  estab- 
lished in  Wiseman  v.  Lyman,  7  Mass.,  288;  Calais  v.  Whidden,  64 
Me.,  249,  and  Bates  v.  Quihn.,  56  Vt.,  49.  This  action  lies  when- 
ever one  person  has  money  in  his  hands  which  ex  cequo  et  bono  be- 
longs to  another  Barnett  v..  Warren,  82  Ala.,  557;  2  South  Rep., 
4o7.  The  amendment  brou^rht  no  new  party  and  no  new  cause  of 
action  into  the  suit,  and  was,  therefore,  properly  allowed.  Myers 
V.  Lyon,  51  Vt.,  272. 

The  judgment  is  reversed,  and  judgment  for  the  plaintiff  for  both 
sums,  and  interest  from  November  80,  1878. 


KENTUCKY  COURT  OF  APPEALS. 


Haynes  v.  Wilky  &  Cassell's  ass'p:e. 

LFiled  Jan.  20,  1887— iVb^  to  be  reported, ) 

Attachments — Evidence — On  the  trial  of  an  attachment  obtained  nnder  sub- 
Beetion  2,  section  194,  Civil  Code  of  Practice,  the  coart  will  not  presnme 
that  the  price  that  woald  be  realized'  from  the  sale  of  property  under  ex- 
ecution would  be  less  than  if  sold  at  private  sale,  as  the  views  of  witnesses 
most,  in  either  event,  satisfy  the  court  that  the  marketable  value  pt  the 
property  of  the  debtor  is  not  sufficient  to  pay  the  deUt<  Under  this  section 
the  integrity  of  the  debtor  is  not  involved,  and  the  court  will  only  inquire 
as  to  the  valae  of  the  debtor's  property,  and  if  there  is  much  doubt  as  to 
the  value  of  same,  it  will  reluctantly  permit  the  debtor  to  seize  the  prop- 
erty. 

Breckinridge  &  Shelby  for  appellant. 

Hunt  A  Darnall  for  !irt>ellee. 

Appeal  from  Fa^^ette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellants  were  creditors  of  the  firm  of  Wiley  &  Caasell,  and 
as  such  held  the  tirin  note  for  $1,911.  Under  the  belief  that  their 
debtors  were  not  the  owners  of  property  sufficient  to  pay  their  debts 
they  procured  an  attachment  under  section  194,  subsection  2,  Civil 
Code. 

Gassell,  as  assignee  of  the  debtors,  on  the  hearing  of  the  case,  filed 
ananswer  controverting  the  grounds  of  the  attachment,  and,  upon 
the  testimony  adduced,  the  court  below  discharged  it. 

The  burden  of  prooi  was  on  the  plaintiff  seeking  the  relief,  and 
on  the  trial  testimony  was  introduced  by  the  appellants  conducing 
to  show  that  neither  the  firm  property,  or  that  of  Cassell  or  Wiley, 
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individually,  wan  .sufficient,  after  satisfying  the  liens  upon  it,  to  pay 
appellants'  debt,  while,  on  the  other  hand,  the  defendants  intro- 
duced proof  eondueinjf  to  show  that  the  property  of  the  debtors 
was  sufficient  to  pay  the  liens,  us  well  as  the  appellants'  debt,  even 
if  sold  under  execution. 

The  testiinony,  in  detail,  is  not  before  us,  but  upon  this  bill  of 
evidence  this  court  raust  necessarily  affirm  the  judjfment,  as  it  is 
immaterial  whether  or  not  the  court  below  adopted  the  true  test  as 
to  the  nature  of  the  debtor's  e  tate.  The  maricetable  value  of  per- 
sonal property  should  depend,  at  last,  upon  the  views  of  witnesj^es. 
and  we  see  no  reason  why  it  mi^ht  not  sell  for  as  hi<<h  a  price  under 
execution  as  when  offered  at  private  sale. 

Its  fair  vendible  value  would  necwsnrily  enter  into  the  estiniaio 
placed  upon  it  by  witnesses,  altbou^ifh  forced  sales  sometimes  result 
in  a  great  s:\crifioe  of  the  property.  The  court  too,  where  there  was 
much  doubt  as  to  the  value,  would  be  reluctant  to  take  that  view  of 
the  question  that  would  enable  the  creditor  to  seize  his  debtor's  es- 
tate, for  the  reason  only  that  his  property  was  not  of  sufficient  value 
to  pay  the  debt.  The  integrity  of  the  debtor  is  not  involved,  but 
the  poverty,  or  misfortune,  of  the  debtor  is  alone  the  ground  for  the 
provisional  remedy,  and  on  such  a  case  the  facts  adduced  must  es- 
tablish the  right  of  the  creditor  to  have  the  property  of  the  debtor 
seized  by  Ihe  sheriff  before  the  remedy  will  be  enforced.  Here  was 
contiicting  proof,  and  the  court  below  having  adjudged  against  the 
validity  of  the  attachment  the  judgment  will  not  be  disturbt-d. 

The  credit  was  given  to  the  firm.  The-  firm  name  is  alone  signed 
to  the  note.  The  eourt  has  said  the  firm  property  was  sufficient  to 
pay  the  del)t,  as  well  as  the  liens  upon  it,  and,  therefore,  the  attach- 
ment was  pro|)erly  discharged. 

As  to  the  separation  of  the  legal  question  from  the  facts  by  the 
court  upon  rendering  the  judgment,  the  attention  ot  counsel  Is  called 
to  the  case  of  Karris  v.  Hennett,  M.  S.  opinion,  delivered  in  Febru- 
ary, 188(>. 

Judgment  affirmed. 


l>OLL  v.   Rkki). 

{Filed  June  19,  1890— J\o/  io  be  7epor(ed.) 

Principal  iXtui  surety — A  debtor  became  the  puichaser  of  property  sold  to 
enforce  Ratisfaction  of  mortgage  debts  against  him,  and  having  indaced 
anc^her  to  become  his  surety  on  the  sale  bonds.  And  the  surety  paid  off  the 
sale  bonds  and  purchased  the  lands  to  indemnify  him  from  loss,  the  princi- 
pal can  not  claim  that  the  property,  ^vhich  has  been  purchased  by  the  surety 
to  save  himself  harmless,  is  held  in  trust  for  his  benefit,  or  that  he  be  per- 
mitted to  redeem  the  same,  the  only  grounds  for  such  claim  being  that  the 
surety  was  to  assist  him  in  some  litigation  with  third  parties. 

E.  E.  McKay,  J.  R.  M.  Folic  and  A.  Kutzleb  for  appellant. 

Simrall  <&  Bodley  and  F.  W.  Morai>cy  for  appellee. 

Appeal  from  Louisville  Law  and  l*]quity  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant,  Doll,  had  executed  two  mortgages  on  certain  lots 
of  ground  in  or  near  the  city  of  Louisville,  and,  falling  to  meet  the 
debts  secured  h^  this  lien,  his  creditors  brought  an  action  to  fore- 
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close,  and  the  property  mortgaged  was  sold  under  a  judgment  of 
the  Louisville  Law  and  Equity  Court,  and  Doll  himself  Cthe  original 
debtor)  became  the  purchaser.  The  mortgages  were  executed  to 
Gheensand  to  Carter  Bros.  &  Co.  Doll  applied  to  the  appellee. 
Reed,  to  become  his  surety  on  the  purchase  money  notes,  being 
three  in  number,  and  each  note  calling  for  $1,870.90,  beariner  inter- 
est. Reed  became  Doll's  security,  and  when  the  first  note  fell  due 
Doll  failing,  and,  in  fact,  having  no  means  to  pay  with,  applied  to 
Reed  to  indorse  his  note  in  l)ank  to  raise  the  money  with  which  to 
meet  the  note.  This  the  appellee,  Reed,  refused  to  do,  and  Doll 
failing  to  pay,  Reed,  the  surety,  paid  off  the  note,  and  bro'Jght  his 
suit,  with  an  attachment,  to  secure,  himself  in  the  liability  he  had 
assumed.  The  grounds  of  the  attachment  were,  that  his  judgment 
would  be  endangered  by  delay,  Ac.  In  a  few  (lays  after  this  action 
by  Reed,  Mueller  instituted  his  action  and  sued  out  an  attachment. 
Reed,  having  paid  the  first  purchase  money  note,  also  obtained  a 
rule  against  Doll  to  pay  him  the  amount.  The  rule  was  made  abso- 
lute, and  an  attachment  against  the  person  granted,  but  Doll  could 
not  be  found.  When  the  second  bond  matured,  and  rule  was 
awarded  against  Reed  and  Doll,  and  still  Doll  could  not  be  found, 
and  an  attachment  having  been  issued  from  time  to  time,  Doll  was 
at  last  arrested  and  put  in  jail.  He  finally  surrendered  the  prop- 
erty in  controversy  to  pay  the  second  note  and  also  tiie  first  note, 
the  same  to  be  sold,  subject  to  the  lien  of  the  third  note. 

The  property  was  sold  and  purchased  by  Goodloe  for  Gheens,  his 
client. 

There  was  some  misunderstanding  about  the  terms  of  the  sale  or 
the  amount  to  be  paid  for  the  property,  and  this  sale  was  set  aside, 
and  Doll  says  without  his  consent.  It  is  apparent,  from  the  proof, 
that  Doll  knew  all  about  it,  and  his  subsequent  conduct,  with  refer- 
ence to  the  resale,  shows  this  fact;  and  if  not,  certainly  gave  him 
every  opportunity  to  have  the  error  corrected,  if  any  existed,  in 
setting  the  sale  aside.  When  the  property  was  resold  Reed  bought 
that  on  Breckinridge  street  and  on  Preston  and  Lee  streets  for 
$2,400*,  and  assumeci  to  pay  the  last  note.  The  sale  was  made, 
reported  and  confirmed.  The  lot  on  Chestnut  street  had  been  sold 
or  purchased  by  Gleason  to  satisfy  a  lien  for  street  improvement, 
and  Reed  afterwards  acquired  Gleason's  title  by  purchase  Reed  is 
out  of  pocket  $1,767,  amount  paid  on  first  bond,  and  $65,  paid  on 
second  bond,  and  which  the  purchase  by  him  of  the  property  sold 
failed  to  pay,  as  well  as  some  costs,  lie  claims  to  own  the  Breck- 
inridge street  lot  and  the  Preston  and  Lee  lot,  bought  by  him  in  the 
case  of  Gheens  and  from  Gleason,  and  these  lots  he  does  own,  unless 
an  agreement  between  him  and  Doll  existed,  as  Doll  alleges.  He  is 
seeking  to  secure  by  the  sale  of  the  property  upon  which  the  attach- 
ment is  levied  what  is  still  due  him  by  Doll  for  money  paid  as 
I>(j1Ps  surety.  Doll  alleges  that  there  was  an  agreement  by  which 
Reed  was  to  aid  him  in  some  contemplated  litigation  with  Caldwell 
A  Standiford  in  regard  to  some  real  estate  tiiat  they,  or  one  of  them, 
had  agreed  to  sell  him;  that  Reed  was  to  pay  off  these  purchase 
money  notes,  and  give  him  indulgence  greater  than  the  law  would 
allow  him  for  payix;ient,  and  that  he  neglected  or  failed  to  notice  or 
appear  in  the  litigation  after  Reed  had  become  bound  as  hi^  surety 
in  any  way,  having  full  confidence  that  Reed  would,  in  good  faith, 
carry  out  his  agreement. 

Reed  denies  that  any  such  agreement  was  made,  and  says  that, 
halving  involved  himself  as  the  surety,  he  attempted  to  secure  the 
liability  as  best  he  «eould,  and  V,'Bs  endeavoring,  by  all  the  means 
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afforded  him  by  the  law,  to  coerce  payment  from  Doll,  the  real 
debtor.  We  have  been  unable  to  conjecture  what  the  claim  against 
Caldwell  had  to  do  with  this  case,  or  Reed's  becoming  surety;  and, 
in  fact,  that  claim,  if  any  existed,  was  more  imaginary  than  real, 
or  at  least  there  was  nothmg  in.  its  execution  or  results,  when  execu- 
ted, that  would  benefit  Reed,  or  caase  him  to  involve  himself  as 
Doll's  surety.  Nor  do  we  perceive  that  degree  of  intimacy  or 
friendship  between  Reed  and  Doll  that  would  induce  Beed  to  invest 
his  own  means  for  Doll's  benefit,  giving  him  such  indulgt  nee  as 
would  relieve  him  from  debts  without  any  other  consideration; 
that  Doll  was  embarraased,  and  his  appeals  to  Rted  to  aid  hira  in 
his  troubles,  with  the  assurance  that  Reed  would  have  nothing  to 
pay,  caused,  no  doubt.  Reed  to  sign  the  bonds,  but  that  he  proffered 
such  acts  of  friendship  to  one  who  had  no  claims  upon  him  what- 
ever, as  Doll  states,  and  says  was  agreed  on  when  the  bonds  were 
executed,  is  a  fact  inconsistent  with  the  entire  controversy  from  the 
time  the  first  note  became  due  until  the  litigation  ended.  There  is 
testimony  conducing  to  show  that  Reed,  after  all  his  efforts  had 
been  made  to  secure  himself,  admitted,  in  effect,  that  such  an  agree- 
ment as  Doll  claims  was  entered  into.  This  occurred  in  the  pres- 
ence of  the  attorneys  of  those  adverse  to  Reed,  and  when  they 
tendered  to  him  the  money  to  redeem  some  realty  that  had  lieen 
purchased  under  a  judgment  in  favor  of  the  German  Bank,  and 
that  was,  in  fact,  redeemed.  They  say,  however,  that  they  ten- 
dered or  offered  to  pay  Reed  all  he  had  advanced,  and  that  the  con- 
versation related  to  the  purchase  in  the  Gijeen's  case,  &c.  This 
Ree<l  denies,  and  while  some  of  the  parties  are  evidently  mistaken 
as  to  what  took  place  at  Reed's  farm,  it  is  singular  that  if  this 
agreement  was  made,  as  Doll  contends,  when  Reed  signed  the 
bonds,  that  he  should  have  refused  to  go  on  Doll's  paper  to  meet 
the  first  note,  or  that  Doll  should  have  called  on  him  if  he,  Beed, 
was  to  advance  the  money.  B<^sides,  Reed  was  having  rules 
awarded  against  Doll  to  bring  the  mortgage  into  court,  with  attach- 
ments based  on  them  that  enabled  the  marshal  finally  to  take  Doll 
into  his  custody,  and  lodge  him  in  jail.  To  escape  confinement  in 
person  for  contempt  he  surrenderea  the  property,  saw  or  knew  it 
must  neceasarily  be  sold,  and  made  no  effort  whatever  to  compel 
Reed  to  comply  with  his  agreement.  He  was  evidently  hiding 
from  the  collecting  ofliccr  when  Beed,  who  was  amply  able  to  raise 
this  money,  had  agret^d  to  pay  it  off  and  hold  the  property  for  him. 

The  confidence  reposed  in  Reed,  if  such  was  the  fact,  is  so  unnat- 
ural as  well  as  unreasonable,  under  the  circumstances,  that  no 
chancellor  could  well  adjudge  that  any  such  arrangement  had  been 
made. 

The  entire  theory  of  the  appellant  indicates  an  effort  to  make  a 
defense  on  an  imaginary  state  of  facts. 

The  property  purchased  by  Reed  was  bought  for  more  than  two- 
thirds  of  its  value,  and  while  there  is  conflicting  proof  on  this  sub- 
ject the  testimony  authorized  the  chancel lar  to  so  adjudge.  The 
appellant  was  insolvent.  Beed  had  become  his  surety,  and  as  such 
had  been  left  to  fight  his  way  out  in  the  best  manner  possible.  This 
he  seems  to  have  done,  and  his  debtor,  who  placed  Reed  between 
himself  and  the  chancellor,  when  this  debt  had  to  be  paid,  ought 
not  to  be  heard  to  complain.  The  attachment,  or  the  grounds  of 
it  are,  as  were  stated  in  the  pleadings  of  Reed,  and  then  sworn  to  as 
the  law  requires,  and,  we  think,  were  sustained  by  the  testimony. 

The  judgment  below  is  affirmed. 
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Habe,  Ac.  V.   Anderson,  Ac. 
(Filed  June  21, 1890— JVb^  to  be  reported.) 

1 .  Cotrv^ance —  Redocketing  case— Jurisdiction — Pleadings — In  1 860  K.  brongh t 
suit  in  the  Wolfe  Circnit  Coart  for  the  enforcement  of  his  yendor'a  lien  on 
land  sit  Dated  in  Wolfe  and  Powell  coanties.  In  1867  T.  and  B.,  by  pnr- 
chase  of  varioas  interests,  became  owners  of  40-48  of  the  land,  and  in  1868 
Bm  by  consent  of  T.,  conveyed  20-48  to  J.  H.  Trimble,  and  Trimble,  at  the 
same  time,  {^ave  his  obligation  to  reconvey  to  B.  10-48  of  the  land,  npon 
payment  of  certain  money.  Shortly  thereafter  Trimble  made  a  deed  of 
assignment  for  the  benefit  of  his  creditors,  bnt  by  a  compromise  his  prop- 
erty was  restored  to  him. 

In  1870  Trimble  sold  and  executed  title  bond  for  5-48  of  the  land  to  Tnr- 
ley,  who,  in  1875.  transferred  and  assigned  the  bond  to  appellant,  Fisher.  ■ 
Prior  to  1874  Trimble  was  bonnd  as  surety  upon  the  bond  of  a  sherifC  of 
Montgomery  county,  who  defaulted,  owing  the  county  a  large  sum,  and  in 
order  to  indemnify  his  co-sureties,  H.  and  M.  Trimble  executed  to  them  a 
mortgage  on  his  land,  including  the  5-48  of  the  land  in  Wolfe  and  Powell 
counties,  remaining  after  the  sale  of  5-48  to  Turley,  to  indemnify  them  in 
the  payment  of  the  balance  on  sherifC's  bond,  which  was  a  note  for  $2,400, 
which  H.  and  M.  afterwards  paid. 

In  1873  Trimble,  by  the  directions  of  B.,  conveyed  the  10-48,  held  for  the 
benefit  of  B.,  to  A.,  who  afterwards  attempted  to  convey  20-48  to  E. 

In  1875  the  action  of  K.,  in  the  Wolfe  Circuit  Court,  was  redocketed.  with- 
out notice  to  the  parties  in  interest,  and  conveyances  of  this  land  were 
ordered  to  be  made  to  various  parties  who,  by  subsequent  conveyances, 
attempted  to  vest  the  title  to  the  land  in  appellees. 

In  1881  Fisher  and  Hare  and  Marks  instituted  in  the  Powell  Circuit  Court 
their  two  separate  actions,  asking  that  their  respective  titles  to  the  land  be 
quieted,  to  which  actions  some  of  the  persons  claiming  title  to  the  land 
under  conveyances  executed  after  the  action  of  K.  in  the  Wolfe  Circuit 
Court  was  redocketed,  were  made  parties  defendant. 

A  general  demurrer  was  fildd,  both  to  the  jurisdiction  of  the  court  and 
for  want' of  a  statement  of  a  cause  of  action.  A  special  demurrer  for  de- 
fect of  parties  was  filed,  but  no  action  was  taken  by  the  court  on  the 
demurrers. 

Both  actions  wer 3' dismissed  by  the  court.  Held — That  as  to  the  special 
demurrer  the  non-action  of  the  court  will  be  regarded  as  a  waiver,  but  the 
question  of  jurisdiction  can  be  made  in  this  court,  though  not  passed  on  in 
the  lower  court,  and  as  the  land  lay  partly  in  Powell  and  partly  in  Wolfe 
county,  the  jurisdiction  was  in  either  county,  and  that  the  order  redocket- 
ing the  case  in  the  Wolfe  Circuit  Court  nine  years  after  its  dismissal,  with- 
out notice  to  the  parties  in  interest,  and  under  circumstances  indicating 
fraud,  was  absolutely  void,  and  no  title  conveyed  thereunder  was  valid; 
therefore,  Fisher  has  an  equitable  title  to  5-48  of  the  land,  and  H.  and  M. 
are  entitled  to  an  enforcement  of  their  lien  upon  5-48  of  the  land  under 
their  mortgage  lien,  after  proper  parties  are  made  to  the  actions,  and  it  ap- 
pearing that  Trimble,  after  having  become  a  bankrupt,  attempted  to  con- 
vey title  to  some  of  the  appellees,  such  conveyances  were  absolutely  void, 
as  whatever  title  he  may  have  then  had  vested  in  his  assignee. 

2.  Parties  to  actions— t^n  objection,  made  for  the  first  time  in  the  Court  of 
Appeals,  that  an  action  instituted  in  the  name  of  a  plaintiff  wss  unauthor- 
ized, comes  too  late,  no  motion  for  a  rule  to  show  cause  by  what  authority 
the  action  was  prosecuted,  having  been  made  in  the  lower  court. 

Wm.  H.  Holt  and  Wood  &  Day  for  appellants. 

H.  C.  Lilly  and  J.  B.  White  for  appellees. 

Appeal  from  Powell  Circuit  Court. 


I 
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Opinion  of  the  court  by  Chief  Justice  Lewis. 

About  1862  Kincaid,  beinjr  the  owner,  sold  and  conveyed  a  larj^e 
tract  of  land,  situated  in  the  counties  of  Wolfe  and  Powell,  to  MoseB 
Spencer,  who,  beinir  unable  to  pay  for  it,  a  new  contract  was  made 
by  which  the  land  was  sold  to  Moses  Spencer,  W.  T.  Spencer  and 
Wm.  Congleton,  Kincaid  Riving  to  them  a  title  bond  dated  in 
1853. 

About  1860  Kincaid  brougfht  suit  in  the  Wolfe  Circuit  Court  to  en- 
force his  lien  for  the  purchase  price,  which  was,  after  his  death, 
revived  in  the  name  of  Edward  Kincaid,  administrator,  and  the 
heirs  at  law,  and  in  1866  judj^rment  was  rendered  for  a  sale  of  the 
land,  and  at  the  sale  P.  C.  Bedford  and  Thomas  Turner  became  the 
purchasers,  at  $450,  But  at  the  fall  term  of  the  court,  to  prevent  op- 
position to  confirmation  of  the  sale,  they  made  a  written  agreement 
with  Kincaid's  administrator,  and  through  him  for  all  the  heirs, 
and  with  Closes  Spencer,  W.  T.  Spencer  and  Congleton,  by  whidi 
no  opposition  was  to  be  made  to  the  confirmation  of  the  sale.  Tur- 
ner and  Bedford  were  to  pay  $800  for  an  undivided  half  of  the  land; 
two-thirds  of  the  other  half  was  to  be  the  property  of  W.  T.  Spen- 
cer, and  the  remaining  one-lhird  of  that  half  to  be  the  property  of 
Congleton,  and  all  the  other  parties  executed  to  Tunier  and  Bedford 
bond  for  title.  And  thereupon  an  order  was  made  dismissing  the 
action. 

In  1867  Turner  and  Bedford  purchased  the  interest  of  W.  T.  Spen- 
cer, and  thus  were  owners  of  40-48  of  the  land,  and  A.  C  Tenney 
became  owner  of  Congleton's  interest,  8-48. 

In  1868  Bedford,  with  consent  of  Turner,  conveyed  by  deed,  re- 
corded in  the  proper  office,  his  entire  interest,  being  20-48,  to  J.  H. 
Trimble,  who,  however,  at  the  same  time,  gave  his  obligation  to 
reconvey  one-half  thereof,  or  10-48,  to  Bedford  upon  payment  of 
certain  money. 

Shortly  thereafter  Trimble  made  a  deed  of  assiernment  for  benefit 
of  his  creditors,  but,  by  a  compromise  between  his  trustee  and  cred- 
itors, his  property  was  restored  to  him. 

In  February,  1870,  Trimble  sold  and  executed  title  bond  for  5-48 
of  the  land  to  James  Turley,  who,  in  July,  1875,  transferred  and 
assigned  the  bond  to  appellant,  Permelia  Fisher. 

It  appears  that  prior  to  1874  C.  G.  Kagan  was  sheriff  of  Montgom- 
ery county,  and  by  an  arrangement  Josiah  Anderson  and  J.  H. 
Trimble  were  to  furnish  the  bond  and  attend  to  the  duties  of  the 
office  as  his  deputies.  But  in  1874  liagan  defaulted  to  the  amount 
of  $29,000  to  the  county,  for  which  judgment  was  rendered  against 
them  and  their  sureties.  Of  that  amount  Anderson,  and  the  sureties 
he  had  procured  to  go  on  the  bond,  agreed  to  and  did  pay  $9,000, 
and  Trimble  and  his  sureties  agreed  to  pay  $20,000,  and  did  pay  all 
of  it,  except  $2,400,  for  which  the  county  held  a  note,  taken  after 
the  judgment  was  rendered,  and  that  sum  haWng  been  paid  by  ap- 
pellants. Hare  and  Marks,  the  note  therefor  was  transferred  to  them 
Dy  the  county.  At  the  time  that  note  was  given  to  secure  payment 
of  Trimble's  part  of  the  judgment,  which  was  in  1874,  he  executed 
to  his  sureties  a  mortgage  on  his  property,  including  the  5-48  of  the 
land  in  Wolfe  and  Powell  counties,  left  after  his  sale  to  Turley,  but 
except  that  all  the  mortgaged  property  had  been  sold  before  the  note 
for  $2,400  was  paid  by  Hare  and  Marks.  And  they,  therefore, 
claimed  benefit  of  the  mortgage  lien  on  the  5-48  held  by  the  other 
sureties,  about  which  there  does  not  appear  to  be,  or  to  have  been, 
any  dispute  on  part  of  either  the  county  or  other  sureties. 
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It  appears  that  in  1873  there  was  an  arrangement  by  which  Josiah 
Anderson,  J.  J.  Anderson  and  J.  W.  Clay  became  owners  of  the 
10-48  of  the  land,  which  Trimble  had  ajerreed,  in  1868,  to  reconvey 
to  P.  C,  Bedford,  and  by  their  written  directions  he  conveyed  it  to 
T.  C.  Anderson,  a  son  of  J.  J.  Anderson,  who  afterwards  conveyed, 
or  attempted  to  convey,  the  entire  20-48,  originally  owned  by  P.  C. 
Bedford,  to  one  English,  his  brother-in-law. 

In  May,  1875.  the  Andersons  and  Bedford,  by  their  attorney,  Cor- 
neill?^on,  caused  the  action  of  Kincaid  v.  Spencer,  which  had  been 
dismissed  in  1860,  to  be  reinstated  on  the  docket  of  the  Wolfe  Circuit 
Court,  and  a  commissioner  of  court  to  be  appointed,  who  made  a 
deed  for  the  entire  tract,  as  follows:  To  Turner  for  20-48  thereof;  to 
\Vm.  Mitchell  and  B.  F.  Chenault  for  20-48,  and  to  Tenney  for 
8-48. 

Subsequently  Mitchell,  by  quit-claim  deed,  conveyed  his  interest 
to  Chenault,  and  the  latter,  by  quit-claim  deed,  conveyed  three- 
fourths  of  20-48  to  M.  L.  Anderson.  And  February  4,  1881,  Che- 
nault and  M,  L.  Anderson,  in  consideration  of  three  lots  in  Paris, 
conveyed  to  appellee,  J.  M.  Thomas,  the  20-48  interest  undivided  in 
the  land. 

The  appellants,  Permelia  Fisher,  and  Hare  and  Marks,  in  May, 
1881,  instituted  separate  actions  in  the  Powell  Circuit  Court,  which 
were  subsequently  consolidated,  to  each  of  which  J.  II.  Trimble,  P. 
C.  Bedford,  Josiah  Anderson,  M.  L.  Anderson,  B.  F.  Chenault,  VVm. 
3Iitehell,  J.  M.  Thon}as  were  n)ade  defendants. 

The  plaintiffs  in  the  two  actions,  rt^jK^ctively,  pray  that  any  of 
the  defendants  setting  up  claim  to  5-48  of  said  land  be  adjudged  to 
release  such  claim,  and  that  they  be  quieted  in  each  of  their  titles  to 
5-48  of  the  land,  and  that  such  special  and  general  orders  as  their 
cases  demand  be  made,  and  general  and  special  relief  be  granted. 

And  the  i)laintifl*s.  Mare  and  Marks,  say,  in  their  petition,  the 
parties  to  the  mortgage  mentioned  are  nunjerous,  many  of  them 
dead  and  insolvent,  and,  therefore,  ask  permission  to  prosecute  the 
action  without  making  thenj  parties. 

By  the  judgment  appealed  from  both  actions  were  dismissed  ab- 
solutely. 

Before  proceeding  to  the  merits  of  the  case  it  is  proper  to  dispose 
of  some  preliminary  questions. 

A  general  demurrer  was  filed  both  to  the  jurisdiction  of  the  court 
and  for  want  of  a  statement  of  a  cause  of  action.  And  a  special  de- 
murrer for  defect  of  parties  was  also  filed.  But  the  demurrers  were 
not,  after  being  filed,  called  up  by  the  defendants  nor  acted  on  by  the 
court,  the  effect  of  which  non-action  is  as  respwts  the  special  demurrer 
e(|uivalent  to  a  waiver. 

Biit  the  question  of  jurisdiction  can  be  made  in  this  court,  though 
not  passed  on  in  the  lower  court. 

The  large  tract  of  land,  undivided  interests  in  which  are  the  sub- 
jects of  controversy,  lies  partly  in  Wolfe  and  partly  in  Powell 
county,  and,  consequently,  the  circuit  court  of  the  latter,  where  the 
action  was  brought,  as  well  as  the  former,  has  jurisdiction,  unless 
the  judgment  rendered  in  the  Wolfe  Circuit  Court  for  conveyance  of 
the  land  in  1876  g\,ves  it  exclusive  cognizance  of  the  question  in- 
volving validity  of  that  judgment.  But  we  think,  as  the  question 
is  whether  that  judgment  is  absolutely  void,  and  not  whether  it  is 
merely  erroneous,  there  is  no  reason  why  the  Powell  Circuit  Court 
may  not  exercise  jurisdiction. 

It  is  also  attempted  to  be  shown  by  testimony,  and  counsel  argue, 
that  Permelia  Fisher  did  not  authorize  the  action  in  her  name  to  be 
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brought,  but  was  instituted  upon  motion  alone  of  one  Turley,  who 
states  he  is  her  trustee,  and,  therefore,  it  ought  to  be  dismissea.  No 
rule  was  asked  for  against  the  attorney  to  show  cause  by  what  au- 
thority he  prosecuted  the  action,  and,  consequently,  it  is  not  the 
province  of  the  court  to  make  inquiry  on  the  subject. 

The  deed  from  P.  (.'.  Bedford  to  J.  H.  Trimble  conveys  2(>-48  of 
the  land  in  terms  about  which  there  can  be  no  mistake.  Bedford, 
as  well  as  the  Andersons,  in  writing  recognized  the  right  of  Trimble 
to  10-48,  and,  by  their  written  direction  a  deed  was  made  by  Trim- 
ble to  T.  i\  Anderson  for  the  other  10-48.  Trimble  paid  taxes  on,  f 
and  claimed,  10-48,  and  the  first  attempt  to  deprive  him  of  it  was  j| 
when  T.  C.  Anderson,  who  had  no  pretense  of  claim  to  more  than 

10-48,  attemi>ted  to  pass  title  to  his  brother-in-law,  English,  in , 

for  20-48. 

At  the  time  Bedford  made  the  d<^d  to  Trimble,  in  1868,  they  were 
both  solvent,  and  no  attempt  was  ever  made  by  Bedford,  or  any 
other  person,  to  recover  from  hini.  or  call  in  question  by  suit,  his 
title  to  10-48  of  the  land. 

Moreover,  Trimble  sold  and  gave  a  bond  for  title  for  the  '>-48  in- 
terest to  Turley,  under  whom  appellant,  Fisher,  claims  as  early  as 
1870.  And,  although  some  attempt  ?s  made  to  show  the  transaction 
was  not  bomt  fide,  we  perceive  no  motive,  other  than  a  good  one, 
actuating  the  parties,  for  at  that  time  Trimble  was  solvent,  and  no 
creditor  of  his  has  complained,  nor  has  the  defendants  a  right  to 
call  in  question  the  transfer  before  showing  want  of  title  in  Trim- 
ble. 

The  claim  of  Marks  and  Hare  arises  from  payment  of  debt  due 
by  Trimble,  for  which  J.  Anderson  was  also  bound,  and  to  secure 
which  a  mortgage  was  given  that  Anderson,  Clay  and  Bedford  had 
notice  of,  and  in  which  Trimble  mortgaged  the  identical  10-48  now 
in  dispute. 

A  question  is  made,  and  a  good  deal  of  testimony  was  taken,  as 
to  whether  Thomas  had  actual  notice  of  the  title  of  appellants  claim- 
ing through  Trimble. 

We  do  not  think  it  necessary  to  bring  home  to  him  actual  noti«."e. 

The  judgment  procured  by  Anderson  and  others  in  1875,  red ocket- 
ing  the  case  of  Kincaid  v.  Stephens;  having  commissioner  appointed, 
and  deed  made  by  him  to  (henault  and  Mitchell,  was,  in  our 
opinion,  absolutely  void,  beciiuse  the  action  had  been  dismisse<l  nine 
years  before,  and  the  Wolfe  Circuit  Court  had  no  power  to  reinstate 
or  make  any  orders  in  it,  without  notice  to,  and  consent  of,  all  par- 
ties interested  in  the  land,  liesides,  we  think  the  circumstances 
under  which  the  case  was  reinstated,  and  the  orders  were  made, 
make  it  clear  it  was  done  in  a  fraudulent  manner,  and  for  a  fraudu- 
lent purpose. 

At  that  time  the  title  of  10-4H  was  in  English,  vendee  of  T.  i\ 
Anderson,  to  whom  Trimble  had  conveyed  it,  yet  the  entire  20-48 
was  conveyed  to  Mitchell  and  Chenault,  a  son-in-law  of  Josiah  An- 
derson. Though  very  soon  ^litchell  transferred  his  claim  to  Che- 
nault, who  conveyed  part  of  it  to  Mrs.  Anderson,  wife  of  Josiah 
Anderson,  and  they  afterwards  sold  to  Thomas.  p]nglish  also  made 
a  deed  to  him. 

It  seems  to  us,  even  if,  under  the  circumstances,  Thomas  was  en- 
titled to  notice,  there  was  enough  to  have  put  a  prudent  man  on  in- 
quiry that  would  have  resulted  in  showing  that  the  commissioner's 
deed  to  Mitchell  and  Chenault  was  void,  and  also  that  P.  C.  Bedford 
had  by  deed,  recorded  in  the  proper  office,  conveyed  his  entire  in- 
terest of  2U-48  to  Trimble,  while  the  latter  had  re  conveyed  to  T.  C. 
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Anderson  only  10-48,  and  that  Chenault  and  Mrs.  Anderson  had 
title  to  no  more  than  10-48,  if  anything. 

It  seems  that  Thomas  has  since  his  purchase  procured  a  convey- 
ance from  Moses  Spencer.  But  the  action  of  ICincaid  v.  Spencer 
shows  that  Moses  Spencer  had  been  divested  of  title  in  18G6  by  the 
commissioner's  sale,  which  was  confirmed. 

It  seems  to  us  appellant,  Fisher,  has  an  ecjuitable  title  to  5-48  of 
the  land,  which  Is  superior  to,  and  should  prevail  against,  the  title 
of  Thomas  to  that  extent.  And  that  appellants,  Hare  and  Marks, 
being  entitled,  by  substitution,  to  the  benefit  of  the  mortgage  lien 
mentioned,  have  a  right  to  enforce  it  upon  the  other  5-48  of  the 
land  for  satisfaction  of  the  note  for  $2,400,  paid  off  by  them  to 
Montgomery  county. 

It  appears  they  each  claim  under  a  deed  executed  to  them,  re- 
spectively, by  Trimble  in  1881.  We  think,  as  contended  by  appel- 
lees' counsel,  neither  deed  is  valid  and  effectual  to  enable  them  to 
recover  the  land,  because  Trimble,  having  been,  in  1878,  adjudged  a 
bankrupt,  whatever  title  or  interest  he  may  have  had  passed  to  his 
assignee. 

But  before  he  was  adjudged  a  bankrupt  he  had  sold  and  trans- 
ferred 5-48  of  the  land  to  Turley,  the  vendor  of  appi»llant,  Fisher, 
whose  title  was  not  divested  or  affected  by  his  conveyance  to  the 
assignee.  And  the  mortgage  lien,  the  benefit  of  which  appellants. 
Hare  and  Marks,  have,  was  likewise  created  before  Trimble  was  ad- 
judged a  bankrupt,  and  there  is  nothing  to  prevent  the  enforcement 
of  it  on  the  other  5-48  that  once  belonged  to  Trimble. 

We  are  of  the  opinion  apiiellants  have  shown  themselves  entitled 
to  equltablef  relief  in  each  case.  Fisher,  by  having  her  title  ad- . 
judged  superior  to  Thomas',  and  having  the  legal  title  conveyed  to 
her  when  proper  parties  are  made,  and  Hare  and  Marks,  by  having 
their  allied  lien  enforced.  And  the  lower  court,  therefore,  erred 
in  dismissing  the  two  actions. 

Consequently,  the  judgment  is  reversed  and  cause  remanded,  that 
the  petitions  in  each  case  may  be  amended  in  respect  to  necessary 
parties,  and  for  further  proct^edings  consistent  with  this  opinion. 

Judge  Holt  not  oitting. 


Williams,  &(\  v.  Murrell's  adm'r. 

(Filed  June  14,  W,H)—Noao  be  reported.) 

1.  Aitornf/s  Jee  Qitcsthms  of  fa  if— In  an  action  by  adminiHtrators  against 
attorneys  to  recover  moneys  collected  by  them,  to  which  the  defense  is 
offered  that  the  employment  was  not  by  the  administrators,  but  by  an  heir 
of  the  estate,  and  that  the  amount  held  by  them  belonged  to  them  as  fees 
for  services  rendered.  The  question  as  to  whom  the  employment  was  by 
having  been  decided  by  a  jary  on  special  findings  against  the  defendants, 
and  that  verdict  being  set  aside,  and  the  finding  of  the  facts  by  the  court 
had  to  the  same  effect,  this  court  will  not  disturb  such  finding;  but  the  lower 
«50urt.  having  erroneously  charged  the  attorneys  with  about  f700,  the 
amount  of  an  outstanding  judgment,  which  is  not  in  issue  in  this  case,  and 
nothing  showing  that  the  attorneys  have  collected  the  same,  the  judgment 
should  be  corrected  to  this  extent. 

W.  P.  D.  Bush,  G.  W.  Jolly  and  R.  A.  Miller  for  appellants. 

Weir,  Weir  &  Walker,  C.  U.  McElroy  and  J.  B.  Grider  for  appel- 
lee. 
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Appeal  frora  Daviess  Circuit  Court. 
OpiDion  of  the  court  by  Judge  Pryor. 

The  record  in  this  case  is  so  voluminous,  by  reason  of  extended 
pleadings  and  a  mass  of  record  evidence  that  has  no  relevancy  to  a 
plain  issue,  that  the  mind  becomes  confused  in  its  consideration,  and 
at  the  same  time  hours  of  unnecessary  reading  is  required. 

The  action  was  at  law  by  the  administrators  of  Sallie  D.  Miner 
against  Williams  &  Brown  to  recover  of  them  $221.30  cast;  that  as 
their  attorneys  tney  had  collected  for  the  administrators,  and  the 
further  sum  of  j|2,6()0,  moneys  collected  by  them  as  their  attorneys 
on  a  claim  placed  in  their  hands  against  one  Stir  man  ;  that  as  their 
attorneys  they  collected  this  money,  and  on  demand  made,  Acre- 
fused  to  pay  it  over.  Another  count,  to  the  effect  that  theclaim  a^^inst 
Btirman  was  for  §3,217,  and  the  attorneys,  after  judgement  and  with- 
out any  authority  from  thom,  had  compromised  theclaim  by  receiv- 
ing the  $2,G()0  in  full  satisfaction  of  the  judgment.  They  seek  to 
make  them  liable  for  the  difference. 

This  is  the  claim  of  the  plaintiffs.  The  defendants  (now  appel- 
lants) deny  that  they  collected  this  cost  for  the  plaintiff,  or  that  they 
were  employed  by  them  as  attorneys  to  prosecute  the  claim  against 
Stirman,  but  that  one  Brown,  who  was  the  heir  and  only  child  of 
the  intestate,  Mrs.  Murrell,  employed  them,  and  in  the  course  of  the 
employment  it  was  nec(*ssary  to  have  administration  on  Mrs.  Mur- 
reil's  estate,  and  these  plaintiffs  merely  administered  that  their 
names  might  be  used  for  the  benefit  of  the  heir-at-law,  Brown  ;  that 
they  had  settled  with  Brown  or  made  a  contract,  fixing  fheir  fees,  in 
which  the  plaintiffs  had  no  interest;  nor  have  they  any  interest  in 
the  sums  recovered.  The  sole  question  wa.^,  whether  the  adminis- 
trators had  employe<l  these  attorneys  or  Brown ;  and  if  employed 
by  the  plaintiffs  as  administrators,  what  their  services  were  worth, 
as  no  contract  had  been  made  in  reference  to  the  fees. 

The  pleadings  in  the  issuer  cover  sixty  or  seventy  pages,  and  con- 
tain the  history  of  much  important  litigation  in  the  Henderson  Cir- 
cuit Court  for  many  years  past,  the  records  of  which  are  also  filed  as 
a  part  of  the  present  case.  The  case  was  transferred  to  equity  over 
the  objections  of  the  plaintiff,  with  'the  reservation  that  the  ques- 
tions of  fact  should  be  submitted  to  the  jury.  Upon  sf)ecial  find- 
ings it  appears  that  the  jury  ascertained  that  the  attorneys  had  been 
employed  by  the  administrators  of  Mrs.  Murrell.  The  jury  also 
fixed  the  fees  of  counsel  entirely  at  variance  with  the  testimony, 
and  their  verdict  was  set  aside. 

On  the  next  trial  the  court  assumed,  over  the  objections  of  the 
plaintifis,  to  determine  the  questions  of  fact,  and  finding,  as  the  jury 
did,  against  the  defendants  on  the  issues  of  fact,  they  have  appealed. 
The  important  inquiry  in  the  case  was  to  ascertain  whether  the  de- 
fendants were  employed  by  the  administrators  or  by  Brown,  and  as 
both  the  jury  and  the  chancellor  have  determined  that  they  were 
employed  by  the  administrators,  and  the  testimony  authorising  the 
finaing,  this  court  will  not  disturb  it.  The  proof  really  conduces  to 
show  an  employment  by  both  Brown  and  the  administrators,  not  a 
joint  but  a  several  employment,  for  the  administrators  did  not  agree 
to  pay  a  sum  equal  to  fifty  per  cent,  of  the  recovery  as  the  fee.  The 
administrators,  therefore,  had  the  right  to  this  money.  Its  collec- 
tion was  conceded,  and  the  attorneys,  the  defendants,  in  settling 
with  Brown  fixed  the  fee  at  $2,628.50.  The  fees  were  in  cases 
involving  large  sums  of  money,  and  in  which  the  estate  of  Mrs. 
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Murreli  was  greatly  interested,  and  really  the  only  question  before 
us  is  as  to  the  value  of  the  services  rendered  by  tne  appellants. 
This  question,  like  the  one  in  regjard  to  the  employment,  is  one  of 
fkct,  and  the  court's  finding:  would  be  sustained  but  for  a  credit  of 
an  unpaid  judgment  of  $700  against  one  Scott,  as  administrator  of 
Dugan.  It  doas  not  appear  that  the  attorneys  have  collected  this 
money,  or  that  on  a  settlement  of  Dugan's  estate  that  Brown  would 
be  entitled  to  it.  The  administrator  of  Dugan  may  have  converted 
this  sum  to  his  own  use,  or  may  have  wrongfully  appropriated  it  to 
Brown.  Besides,  there  is  no  claim  in  this  court  for  that  money; 
and  if  the  appellees  claim  the  benefit  of  the  settlement  with  Brown 
by  their  attorneys,  they  can't  reject  so  much  as  is  to  their  benefit 
and  reject  that  to  their  disadvantage.  It  seems  to  us  the  question  in 
this  case  is :  What  moneys  the  appellants  have  received  and  failed 
to  pay  over  that  these  administrators,  appellees,  were  entitled  to. 

The  judgment  charging  or  crediting  the  appellants'  claim  for  ser- 
vices by  this  judgment  being  erroneous,  is  reversed,  for  that  reason 
alone,  and  remanded  that  the  judgment  be  corrected  to  that  extent, 
and  no  further. 

As  this  case  is  in  equity  at  the  defendant's  instance,  if  they  have 
received  the  amount  of  the  judgment,  it  should  be  charged  to  them, 
if  a  proper  case  is  made  out  on  an  amended  pleading.  This,  how- 
ever, is  the  only  issue  to  be  made. 

Cross-appeal  affirmed. 


Clark,  sheriff,  Ac.  v.  Louisville  Water  Co. 

{Filed  Oct.  9,  1890.) 

Comtitutional  law — Exemption  of  water  company  from  taxation — The  first 
section  of  the  charter  granted  to  the  Loaisville  Water  Company  by  the 
Lej^islatore  on  April  22,  3SS2,  recites  that  it  shall  be  the  dnty  of  the  Lonis- 
Tille  Water  Company  to  farnish  water  to  the  public  fire  cisterns,  and  public 
fire  plugs  or  hydrants  of  the  city  of  LonisyiUe  free  of  charge.  The  second 
section  provides  that  the  sinking  fund  of  the  city  of  Lonisvill^,  being  the 
owner  of  the  stock  of  the  Louisville  W^ater  Company,  and  said  water  com- 
pany, by  virtue  thereof,  is  the  property  of  the  city  of  Louisville;  therefore, 
said  company  is  exempted  from  the  payment  of  taxes  of  all  kinds  of  what- 
ever charact-er,  State,  municipal  and  special.  The  sheriff  of  Jefferson 
county,  having  in  his  hands  the  tax  bills  for  State  revenue  a^^ainst  baid 
company,  and  beincr  about  to  levy  upon  the  property  of  the  company  to 
collect  same,  a  temporary  injunction  was  sued  out  against  said  sheriff, 
which,  upon  the  hearing,  was  made  perpetual,  from  which  judgment  this 
appeal  is  prosecuted  by  appellant,  contending  that  so  much  of  said  legisla- 
tive act  as  exempts  the  property  of  the  company  from  State  taxation  is  un- 
constitutional, ^if/t/-— That  the  only  intent  acted  on  by  the  Legislature, 
and  expressed  in  the  act,  and  which  must  have  been  understood  by  the  city, 
was  the  simple  fact  that  it  owned'  the  stock  in  the  water  company. 
This  was  not  a  valid  consideration.  The  fact  that  the  furnishing  of 
the  water  may  incidentally  protect  from  fire  the  public  buildings 
of  the  State  will  not  support  the  exemption,  as  this  privilege  was  not 
granted  for  governmental  purposes,  but  it  was  granted  to  tne  sinking 
fond,  the  money-making  branch  of  the  municipal  government,  which 
disohargea  no  governmental  duties,  and  was  created  merely  to  make 
money  for  the  city.  It  occupies  the  attitude  of  a  private  corporation 
merely,  and  stands  upon  the  same  footing  as  would  any  individual  or  body 
of  persons,  if  like  privileges  had  been  conferred  upon  them,  and  can  not 
be  oonstitQtionally  exempted  from  State   taxes,  save  in   consideration  of 
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public  seryioes.  The  oity,  in  ita  private,  and  not  its  governmental  char- 
acter, owns  the  stock  of  the  water  company,  and  this  ownership  is  not 
necessary  to  the  exeontion  of  its  dnties  as  a  political  or  governmental 
power.  It  is  evident  that  the  daty  enjoined  upon  the  company  to  farnisb 
water  for  fire  protection  free  coold  not  have  been  the  consideration  that 
indaced  the  passage  of  the  act,  since  it  made  no  difference  to  the  city 
whether  a  million  of  dollars  or  a  penny  be  paid  for  this  service,  beoaase  it 
was  the  owner  of  the  rights  and  property  of  the  water  company,  and  it 
wonldf  therefore,  be  but  a  payment  to  itself. 

The  qaestion  as  to  whether  the  rendition  of  a  local  public  service  as  to 
furnish  the  city  of  Louisville  with  water  free  for  fire  protection  is  a  valid 
consideration  for  an  exemption  from  State  taxation,  is  not  decided. 

Judge  Pryor,  dissenting,  holds  that  the  furnishing  of  water  free  for  lire 
protection  to  the  citizens  of  Louisville  is  such  public  service  as  will  uphold 
the  exemption  of  the  company  from  taxation,  as  the  city  of  Louisville  is  a 
subordinate  agent  of  the  State  government,  and  the  legislative  act  has  im- 
posed on  the  company  the  duty  of  furnishing  water  free  of  charge  for  the 
protection  of  property  from  fire,  and  the  duty  thus  imposed  is  such  %» 
would  authorize  an  action  against  said  company  by  one  sufCering  loss  from 
fire  by  its  failure  to  perform  the  duty  imposed  by  the  act.  Where  there  is 
an  exemption  the  court  looks  to  the  act  to  see  if  there  is  a  public  service  to 
perform,  and  if  none,  the  exemption  will  be  held  invalid,  and  if  there  is 
such  a  consideration,  the  statute  must  stand,  however  impolitic  the  legisla- 
tion may  be. 

Helm  &  Bruce  for  appellants. 

Wm.  Lindsay,  L.  T.  Burnett  and  Lane  &  Burnett  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  real  estate  and  improvements  thereon  of  the  appellee,  the 
Louisville  Water  Company,  were  assessed  for  State  and  county  taxw 
'  for  the  year  1887,  at  the  value  of  $2,215,000.  The  taxes  amount  to 
$11,371.07,  and  the  tax  bills  thereof  being  in  the  hands  of  the  sher- 
iff, and  he  about  to  seize  and  sell  thereunder  certain  property  of  the 
appellee  in  use  in  its  business,  it,  by  this  suit,  enjoined  him  from  so 
doing;  the  principal  ground  upon  which  it  claims  relief  bein^  that 
its  property  is,  by  law,  exempt  from  assessment  and  taxation.  This 
claim  IS  based  upon  an  act  of  the  Legislature  of  April  22,  1882,  and 
which  reads  as  follows : 

1.  **That  it  shall  be  the  duty  of  the  Louisville  Water  Company 
to  furnish  water  to  the  public  fire  cisterns  and  public  fire  plugs  or 
hydrants  of  the  city  of  Louisville  for  fire  protection,  free  of  charge." 

2.  "The  sinking  fund  of  the  city  of  Louisville  bein^  the  owner  of 
the  stock  of  the  Louisville  Water  Company,  and  said  water  com- 
pany, by  virtue  thereof,  is  the  property  of  the  city  of  Louisville; 
therefore,  the  Louisville  Water  Company  is  hereby  exempted  from 
the  payment  of  taxes  of  all  kinds  of  whatever  character,  State,  mu- 
nicipal and  special." 

Cpon  the  hearing  in  the  lower  court  the  appellee  moved  to  make 
the  temporary  injunction,  which  had  been  granted,  perpetual,  while 
the  appellant,  inasmuch  as  the  property  of  the  company  in  use  can 
not  be  seized  and  sold,  thus  deprivmg  the  local  public  of  the  bene- 
fits derived  from  it,  moved  that  it  be  compelled,  by  rule,  to  pay  the 
taxes  into  court,  or,  failing  to  do  so,  that  its  property  be  placed  in  a 
receiver's  hand  until  enough  should  be  realized  to  pay  them.  This 
relief  was  also  asked  in  the  answer,  to  which  a  demurrer  was  sus- 
tained. 
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The  motion  of  the  appellant  was  overruled,  and  the  injunction  per- 
petuated, the  court,  not  only  holding^  that  the  property  of  the 
company  could  not  be  seized  and  sold,  but  that  it  was  not  liable  for 
the  taxes. 

The  constitutionality  of  th^  act,  supra,  is  involved.  It  is  claimed, 
for  the  company,  that  it  has  valid  rights  to  the  exemption,  resting 
in  contract ;  that  by  the  passaf^^e  of  the  act  of  the  Legislature,  and 
its  acceptance  by  the  company,  a  contract  was  entered  into  which 
entitles  it  to  the  exemption.  As  such  a  privilege  is  in  derogation 
of  the  common  right ;  as  th^  exemption  of  one  {>erson  from  taxa- 
tion places  an  additional  burden  upon  the  other  tax-payers  of  the 
State,  it  will  not  be  presumed,  but  must  appear  by  clear  grant. 

It  is  true,  as  has  often  been  said,  that  exemption  is  the  exception, 
and  not  the  rule.  Upon  the  other  hand,  however,  where  the  Leg- 
islature clearly  grants  this  privilege,  or  attempts  to  do  so,  its  action 
mast  be  presumed  to  be  constitutional. 

As  the  language  of  the  act  in  this  ease  is  plain,  it  becomes  the 
delicate  duty  of  the  6ourt,  keeping  in  mind  the  presumption  in 
favor  of  legislative  action,  to  determine  whether,  in  its  enactment, 
the  legislature  has  gone  beyond  its  constitutional  limit. 

The  first  section  of  the  Bill  of  Rights  provides:  "That  no  man, 
or  set  of  men,  are  entitled  to  exclusive,  separate  public  emoluments 
or  privileges  from  the  community,  but  in  consideration  of  public 
services." 

The  appellant  contends,  first,  that  if  it  were  true  the  Legislature 
was  moved  to  the  passage  of  the  act,  upon  the  idea  of  the  rendition 
of  a  public  service,  yet  that,  in  fact,  the  company  rendered  no  such 
public  service  as  the  Constitution  contemplates ;  and,  second,  that 
this  was  not  the  reason  for  its  enactment,  and  that  it  is  altogether 
unsupported  by  any  valid  consideration,  or  such  as  the  Constitution 
recognizes. 

We  shall  pass  by  the  question,  whether  the  rendition  uf  a  local 
public  service,  as  to  furnish  the  city  of  Louisville  with  water,  is  a 
valid  consideration  for  an  exemption  from  State  taxation,  thereby 
imposing  an  additional  burden  upon  all  the  balance  of  the  people 
of  the  State;  or  whether  it  is  the  governmental  duty  of  the  State  to 
furnish  to  a  city  water  for  fire  protection  and  sanitary  purposes,  free 
of  charge,  either  by  direct  taxation  upon  all  the  people  of  the  State, 
or  indirectly  by  an  exemption  from  taxation  in  favor  of  one  doing  so ; 
and  if  so,  being,  therefore,  a  valid  consideration  for  such  an  exemp- 
tion. 

This  is  a  question  as  to  which  there  is  a  difference  of  opinion,  and 
in  view  of  the  conclusions  we  have  reached  as  to  the  second  posi- 
tion taken  by  the  appellant,  it  is  unnecessary  to  consider  it. 

We  think  it  evident  that  the  furnishipg  of  water  by  the  company 
to  the  city  for  fire  protection,  free  of  charge,  was  not  what  induced 
the  passage  of  the  act.  Its  recital,  aside  from  the  express  state- 
ment in  it  of  the  reason,  makes  this  quite  plain.  It  says:  '*The 
sinking  fund  of  the  city  of  Ix)uisville,  being  the  owner  of  the  stock 
of  the  Louisville  Water  Company,  and  said  water  company,  by  vir- 
tue thereof,  is  the  property  of  the  city  of  Louisville;  therefore,  the 
Louisville  Water  Company  is  hereby  exempted  from  the  ^yment 
of  taxes  of  ail  kinds  of  whatever  character.  State,  municipal  and 
special." 

According  to  the  l^islative  recital,  the  sinking  fund  of  the  city 
owned  the  entire  stock  of  the  water  company.    There  is  nothing  in 
the  record  showing  otherwise,  and  it  must,  therefore,  be  assumed  to 
be  true. 
21 
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While  the  sinking  fund  department  is  a  separate  corporation  from 
that  of  the  city  proper,  yet  it  is  merely  the  money-making  branch 
of  the  municipal  government.  It  has  charge  of  its  funds  and  its 
investments,  whether  in  bank,  railroad,  water  company  stocks,  or 
other  valuable  and  money-making  secqrities. 

We  see,  therefore,  that  the  property  and  rights  of  the  water  com- 
pany belong  to  the  city.  While,  therefore,  the  act  recites  that  it 
shall  be  the  duty  of  the  water  company  to  furnish  water  to  the  pub- 
lic fire  cisterns  and  public  fire  plugs  or  hydrants  of  the  city  for  fire 
protection,  yet  this  could  not  have  been  the  consideration  that  in- 
duced the  passage  of  the  act,  since  it  made  no  difference  to  the  city 
whether  a  million  of  dollars  or  a  penny  be  paid  for  this  service,  be- 
cause it  was  the  owner  of  the  rights  and  property  of  the  water  com- 
pany, and  it  would,  therefore,  be  but  a  payment  to  itself.  It  can 
not  be  supposed,  tlierefore,  that  the  Legislature  intended  to  relin- 
quish over  $10,(KM)  of  taxes  annually  in  consideration  that  the  dty 
would  not  charge  itself  for  water  furnished  by  itself. 

It  is  useless  to  inquire  why  the  act  declared  that  the  water  com- 
pany should  furnish  water  to  the  city  free  of  charge.  Perhaps,  as 
suggested  by  counsel,  it  was  merely  to  avoid  the  trouble  of  keeping 
an  account  between  the  sinking  fund  department  and  the  city  proper. 

The  reason  which  induced  the  attempted  granting  of  the  exemp- 
tion must,  therefore,  have  been,  as,  indeed,  the  act  recites,  that  the 
sinking  fund  of  the  city,  or,  in  other  words,  the  city  Itself,  owned 
all  of  the  water  company  stock.  It  says:  "The  sinking  fund  of  the 
city  of  Louisville  being  the  owner  of  the  stock  of  the  Louisville 
Water  Company  and  said  water  company,  by  virtue  thereof,  is  the 
property  of  the  city  of  Louisville;  therefore,  the  Louisville  Water 
Company  is  hereby  exempted  from  the  payment  of  taxes  of  all 
kinds,  of  whatever  character,  State,  municipal  and  special." 

We  have,  therefore,  an  express  recital  by  the  Legislature  of  its 
reason  for  the  attempted  exemption;  and  that  this  was  the  true  and 
only  one  is  confirmed  beyond  question  by  the  other  recitals  of  the 
act. 

The  question,  therefore,  is:  Did  the  fact  that  the  sinking  fund,  or, 
in  other  words,  the  city,  owned  the  water  company  stock  constitute 
a  valid  consideration  for  the  exemption?  A  municipal  corpor- 
ation has  a  double  character.  In  one  it  acts  strictly  in  its  govern- 
mental capacity:  in  the  other,  for  the  profit  or  convenience  of  its 
citizens.    Considered  in  the  latter  light  it  occupies  the  attitude  of  a 

grivate  corporation  merely;  while  in  the  forujer  it  is  an  arm  of  the 
tate  government  or  a  part  of  its  political  power.  It  is  an  imperium 
in  imperio.  The  property  necessary  to  the  exercise  of  those  duties 
which  are  strictly  governmental  is  exempt  from  taxation;  but  this 
is  not  so  of  that  which  is  held  by  the  municipality  for  the  coir*fort 
of  its  citizens,  individually  or  collectively,  or  for  money-making 
purposes  merely. 

While  the  sinking  fund  of  the  city  of  Louisville  is  a  distinct  cor- 
poration, yet  it  is  owned  by  the  city  and  merely  controls  its  funds. 
It  discharges  no  governmental  duties,  and  was  created  merely  to 
make  money  for  the  city.  It  may  invest  the  funds  in  stocks  of  any 
character,  if  they  are  likely  to  bring  good  returns,  like  any  other 
private  corporation.  It  will  hardly  be  contended  that  if  it  were  to 
invest  surplus  money  in  a  private  manufacturing  company  that  the 
L^islature  could  constitutionally  exempt  that  company  from  taxa- 
tion. 

In  short  the  city,  in  its  private  and  not  its  governmental  chaiao- 
ter,  owns  the  stock  of  the  water  company,  and  this  ownership  iB 
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not  necessary  to  the  execution  of  its  duties  as  a  political  or  govern- 
mental power.  This  bein^  so,  it  stands  upon  the  same  footing  as 
would  any  individual  or  body  of  persons  if  like  privileges  had  been< 
conferred  upon  thera,  and  can  not  be  constitutionally  exempted 
from  State  taxes  save  in  consideration  of  public  services. 

The  fact  that  the  furnishing  of  the  water  may  incidentally  protect 
from  fire  the  public  buildings  of  the  State,  will  not  support  the  ex- 
emption. The  privilege  was  not  conferred,  as  the  Legislature  de- 
clared, and  as  we  have  otherwise  shown,  for  governmental  purposes,, 
but  merely  for  a  reason  which  will  not  support  it.  It  arose  out  of 
considerations  relating  to  the  private  and  pecuniary  advantage  of 
the  city,  and  in  which  the  State  at  large  has  no  interest. 

It  was  said  in  Bailey  v.  City  of  New  York,  3  Hill,  539:  '*But  if 
the  ^rant  was  for  the  purpose  of  private  advantage  atid  emoluments, 
though  a  public  company,  quoad  ltd  hoc,  is  to  be  regarded  as  a  pri- 
vate company.  It  stands  on  the  same  footing  as  would  any  indi- 
vidual or  body  of  persons  upon  whom  the  like  special  franchise  had 
been  conferred." 

If  it  be  said  that  the  exemption  should  be  upheld,  if  it  be  a  fact 
supported  by  any  valid  consideration,  although  the  recited  one  be 
invalid,  we  rejjly  that  the  real  consideration  and  the  one  which 
moved  the  parties  to  the  transaction  is  to  be  regarded. 

The  one  acted  upon  by  the  Legislature  and  expressed  in  the  act,, 
and  which  must  have  been  understood  by  the  city,  was  the  simple 
fact  that  it  owned  the  stock  in  the  water  company.  This  was  not  a 
valid  consideration,  and  we  have  already  seen  that  mere  incidental 
protection  of  the  public  buildings  does  not  aid  the  matter. 

The  so-called  contract  was,  therefore,  void  at  its  inception.  In- 
stead of  being  impaired  or  in  any  way  forbidden  by  law,  it  never 
had  any  existence;  and  it  seems  to  us  well  that  we  feel  at  liberty  to- 
so  declare,  because  we  have  a  general  law  taxing  water  comoanies, 
and  if  one  company  be  exempt,  that  of  any  other  city  has  an  equal 
right  to  ask  the  same  privilege.  A  statute  exempting  one  is  cer- 
tainly open  to  the  objection  of  impolicy,  if,  indeed,  it  be  not  such 
unequal  and  partial  legislation  as  is  forbidden  by  law. 

The  appellee,  by  this  suit,  came  into  court  asking  equitable  relief 
by  injunction,  or  the  exercise  of  an  extraordinary  remedy.  Asking 
equity,  it  may  well  be  required,  first,  to  do  equity;  and  being  ia 
court  and  liable  for  the  tax,  and  the  chancellor  being  in  possession 
of  the  same,  while  its  property  in  use  in  its  business  could  not  be 
seized,  it  should  have  been  required  to  pay  the  taxes  into  court;  or^ 
failing  to  do  so  within  a  reasonable  time,  the  amount  of  it  should 
have  been  intrusted  to  a  receiver  until  enough  was  realized^to  pay 
them  and  the  cost  of  the  proceedings.  Louisville  Water  Company 
V.  Hamilton,  81  Ky.,  517. 

The  judgment  is  reversed  «nd  cause  remanded,  with  directions  to 
render  a  judgment  as  above  indicated. 

Judge  Pryor  delivered  the  following  dissenting  opinion: 

In  determining  the  constitutionality  of  the  act  in  question,  it  is 
only  neceass^ry  to  consider  sections  one  and  two. 

Section  1  provides  *'That  it  shall  be  the  duty  of  the  Louisville 
Water  Company  to  furnish  water  to  the  public  fire  cisterns,  and 
public  fire  plugs  or  hydrants  of  the  city  of  Louisville  for  fire  pro- 
tection free  of  charge." 

Sbc.  2.  The  sinking  fund  of  Louisville  being  the  owner  of  the 
stock  of  the  Louisville  Water  Company  and  the  said  water  com- 
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pany,  by  virtue  thereof,  is  the  property  of  the  city  of  Louisville, 
therefore,  the  Liouisville  Water  Company  is  hereby  exempted  from 
the  (>ayaient  of  all  taxes  of  all  kiads,  of  whatever  character.  State, 
municipal  and  .«pecial. " 

It  Ls  the  settled  doctrine  of  the  State  that  no  exemption  of  one's 
property  from  taxation  is  valid  where  like  property  of  another  is 
taxed  unless  the  exemption  proceeds  from  the  consideration  of  pub- 
lic service.  Such  legislation  in  the  absence  of  this  consideration,  U 
in  violation  of  the  Bill  of  Bights  that  prohibits  the  granting  of  such 
a  special  immunity.  Nor  can  it  be  maintained  that  the  public  ser- 
vice, coastituting  th^  consideration,  must  be  for  the  discharge  of  a 
duty  for  which  an  appropriation  from  the  State  treasury  might  be 
made,  or  that  the  public  service  should  directly  benefit  the  whole 
people  of  the  State,  for  if  this  be  the  correct  rule,  seminaries  of 
learning  and  all  charitable  institutions  could  receive  no  support  in 
the  way  of  legislative  exemption. 

It  is  not  necessary,  however,  to  review  the  case3  on  this  subject, 
as  the  opinion  of  the  majority  of  the  court  is  based  on  the  idea  that 
no  consideration  exists  in  this  case  for  the  exemption,  and  I  shall, 
therefore,  consider  that  question  alone,  being  satisfied,  after  a  care- 
ful examination  of  the  record,  that  the  exemption  is  not  only  valid, 
but  was  an  act  of  justice,  on  the  p»rt  of  the  law-making  power,  to 
the  tax-payer  of  the  city. 

It  Is  admitted,  or,  if  not,  the  fact  exists,  that  the  water  company 
received  payment,  for  providing  water  to  the  public  fire  cis- 
terns and  fire  plugs  up  to  the  year  1882,  and  at  that  date  the  act 
was  passed  making  the  exemption.  The  city  of  Louisville  pur- 
chased, or  was  the  Owner  of  all,  or  nearly  all,  the  stock  of  the  water 
company,  and  was,  at  the  time  the  exemption  was  made,  the  sole 
owner  of  the  property  with  the  exception  of  one  or  two  shares  of 
the  stock.  It  is,  therefore,  argued  because  the  city  owned  the  en- 
tire stock  it  was  immaterial  whetlier  it  received  a  penny  or  thou- 
sands of  dollars  for  supplying  water,  as  it  was  a  charge  in  the  first 
place  to  the  city,  and  then  a  payment  back  to  it  of  the  money  ex- 
pended, and,  therefore,  the  supply  of  water  for  the  public  fire  cisterns 
and  hydrants  could  not  have  constituted  the  consideration  for  re- 
lieving the  company  from  taxation,  and  the  onlj-  motive  inducing 
the  Legislature  to  grant  the  privilege  consisted  in  the  fact  that 
the  city  owned  tKe  water  company,  as  recited  in  the  second  section 
of  the  act.  It  is  further  argued,  and  so  adjudged  in  the  principal 
opinion,  that  the  city  can  only  be  regarded  as  a  stockholder  in  a  pri- 
vate corporation,  and  not  as  the  owner  of  this  stock  in  agovermental 
capacity.  The  city  of  Louisville  contains  nearly  two  hundred  thou- 
sand inhabitants,  and  has,  within  its  corporate  limits,  public  build- 
ings, belonging  to  the  Federal  government,  with  its  own  court  build- 
ings, and  other  property  necessary  to  the  conduct  of  State  afi^irs.  It 
acquired  the  stock  of  the  water  company  from  revenues  collected 
from  the  tax-payers  within  the  city  limits,  and  made  expenditures 
of  large  sums  of  money  for  that  purpose,  and  when  Invested  for 
both  public  and  private  use  Is  now  sought  to  be  made  liable  for 
taxes  by  the  collocating  officer  with  the  legislative  exemption  re- 
maining in  full  force.  It  is  not  the  water  company  or  the  sink- 
ing fund  that  is  called  on  to  pay  these  back  taxes,  amounting 
to  near  $75,000,  but  the  tax-payer  of  the  city,  represented  in  name 
only,  by  the  two  corporations.  The  tax-payer  has  been  already 
taxed  to  enable  the  city  to  own  the  stock  of  the  water  company, 
and  after  being  taxed  for  that  purpose,  is  again  taxed  for  the  water 
he  drinks  and  uses  on  his  premises,  receiving  no  other  compensa- 
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tion  than  the  conveiiience  that  becomes  a  necessity  in  every  densely 
populated  city. 

**A  plain  distinction  is  nnanifest  between  a  private  comnany  fur- 
nishing water  to  a  city  and  its  population- at  certain  specined  rates, 
and  the  city  taxing  the  property  owner  in  order  that  he  may  obtain 
water  for  his  own  use,  and  then  applying  the  right  to  the  use  i». 
part  to  the  protection  of  the  public  property  located  within  the* 
city,  or  if  taxed  for  niore  than  will  supply,  the  additional  tax  finds 
its  way  to  the  sinking  fund  for  the  payment  of  the  debts  of  the  mu- 
nicipality. Nor  is  the  protection  aftorded  the  public  or  the  public 
buildings  of  the  city  merely  incidental,  as  the  act  of  April  22,  1882, 
makes  it  the  duty  of  this  corporation  to  furnish  the  water  lo  the 

?ublic  fire  cisterns  and  public  fire  plugs  and  hydrants  free  of  charge. 
t  this  water  company,  therefore,  owned  by  the  city,  should  refuse 
or  fail  to  furnish  this  water,  and  a  public  building  is  destroyed  by 
fije  on  account  of  this  neglect,  it  is  evident  that  the  company  would 
be  responsible  for  the  loss.  A  public  duty  required  to  be  performed 
for  which  an  action  would  lie  for  the  failure  to  discharge  it,  and 
still,  it  is  insisted^  that  the  reason  prompting  the  Legislature  to 
make  the  exemption  was  because  the  city  of  Louisville,  in  part^ 
owned  the  stock  of  the  corporation.  I  have  no  doubt  that  such 
was  the  inducement,  and  why?  because  the  tax- payer  had  assumed 
heavy  burdens  to  obtain  the  stock,  and  the  benefit  of  those  burdens 
having  been  applied  for  the  protection  of  both  public  and  private 
property,  it  was  deemed  equitable  and  proper  that  the  exemption 
should  be  made.  The  city  has  assumed  the  discharge  of  a  duty 
that  not  only  affords  incidental  protection,  but  by  the  express  terms 
of  the  charter,  it  is  made  obligatory  on  the  city  to  discharge  that 
duty,  and  in  the  very  next  section  following  the  exaction  of  the 
duty,  is  the  section  making  the  exemption. 

Where  there  is  an  exemption,  we  look  to  the  act  to  see  if  there  is 
a  public  service  to  perform;  and  if  none,  the  e.\ era ption  will  be 
held  invalid;  and  if  there  is  such  a  consideration,  the  statute  must 
stand,  however. impolitic  the  legslation  may  be.  After  the  impo- 
sition of  its  duty  and  its  full  performance  by  the  city,  the  collector 
of  taxes,  in  behalf  of  the  State,  levied  on  the  property  of  the  water 
company  for  the  State  taxes— leviei  his  writ  on  property  that  the 
citizens  had  tieen  taxed  to  purchase  in  order  to  supply  ap  absolute 
want,  that  he  is  again  taxed  for  as  the  water  enters  his  dwelling ; 
and  required  to  maintain,  by  taxation  under  the  power  of  the 
municipal  government,  the  existence  of  the  water-works,  for  the 
purpose  of  discharging  the  public  duty  imposed  by  the  act  under 
consideration.  It  seems  to  me  neither  just  nor  equitable  to  treat  this 
question  as  if  it  was  a  private  corporation,  relieved  from  taxation 
without  any  consideration  of  public  service.  The  tax-payer  is  the 
real  party  in  interest,  and  receives  nothing  but  the  water  he  uses 
and  drinks  in  the  way  of  private  gain. 

The  Legislature,  viewing  the  question  in  this  light,  granted  the 
exemption,  and  to  make  it  binding  on  the  State,  at  least  so  long  as 
it  stands  unrepealed,  required  the  performance  of  a  public  duty,  a 
compliance  with  which  is  not  questioned.  The  Supreme  Court,  in 
115  United  States,  691,  in  the  case  of  the  Louisville  Gas  Company, 
held  that  the  distribution  of  gas  in  densely  populated  districts  was 
a  matter  of  which  the  public  could  assume  control,  and  in  supply- 
ing it  for  plublic  and  private  use,  was  such  a  public  service  as  author- 
ized the  grant  of  the  exclusive  privilege.  The  same  doctrine  was  . 
reeogniz^  by  that  court  in  -the  case  of  the  New  Orleans  Water- 
works, reported  in  the  same  volume.    The  municipality  of  Louis- 
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vlUe  is  but  a  subordinate  agency  of  the  State  jirovernineat,  and  I  see 
no  reason  why  the  State  may  not  impose  upon  this  a^ent  the  per- 
formance of  a  public  service  for  the  public  good.  In  this  case  the 
^entire  expense  of  furnishing  water  is  placed  upon  the  tax-payers  of 
the  city,  and  this  is  prop3r,  bec*ause  they  are  the  real  beneficiariesT 
but  the  Legislature,  knowing  the  oppressive  burdens  that  pertain  to 
the  administration  of  municipal  government,  has  attempted  to  re- 
lieve the  tax-payers  by  releasing  the  State  taxes  upon  a  considern- 
tion  resulting  in  the  public  gocxl,  and  for  a  failure  to  comply  with, 
or  to  continue  the  performance  of,  the  duty,  if  loss  should  occur,  a 
legal  liability  would  at  once  arise  to  discharge,  which  a  resort  to 
•the  tax-payer  luust  be  again  had. 

There  is  no  constitutional  inhibition  to  such  legislation,  and  to  as- 
sign another  motive  on  the  part  of  the  Legislature  for  the  exemp- 
Jtion,  than  the  consideration  expressly  stated  in  the  act,  is  no 
argument  against  itis  validity,  or  a  sufficient  reason  for  declaring  the 
act  unconstitutional  and  void. 

I  am,  therefore,  unwilling  to  impose  on  the  tax-payer  the  sum  of 
$75,000  for  back  taxes  (and  this  is  the  effect  of  the  decision)  in  the 
iace  of  a  legislative  exemption  standing  unrepealed,  based  upon  the 
<;onsideration  of  public  service. 


KENTUCKY  SUPERIOR  COURT. 


Kentucky  Midland  Railway  Co.  v.  Stump. 
iFiled  Sept.  17,  1890.) 

1.  Trespass — Punith'e  damages— Excessh't  verdict — It  is  the  daty  of  a  rail- 
voad  company  to  point  out  to  it«  employea  the  land  apon  which  they  may 
rif^htftiliy  )j;o  in  the  constrnction  of  the  road,  and  the  lines  and  limits  of  the 
oompany's  right  of  way.  And  as  the  defendant  company  in  this  case  not 
-only  failed  to  do  this,  but,  after  plaintiff's  land  had  been  pointed  out  io  its 
-chief  engineer,  its)  employes,  against  plaintiff*8  protest,  tore  down  his  fence, 
and  took  possession  of  a  part  of  his  premises,  the  plaintiff  was  entitled  to 
recover  panitive  damages  for  the  trespass.  And  while  the  actual  damage 
io  plaintiff's  property  was  very  little,  a  verdict  ^or  four  hundred  and  sixty* 
.five  ($465)  dollars  was  not,  under  ihe  circumstances,  excessive. 

2.  Same— Evidence  tn  f/ti/i^a/ron—The  fact  that  the  president  of  the  com- 
pany, as  soon  as  he  learned  the  facts,  ordered  the  removal  of  the  trestles 
which  had  been  erected  by  defend(int*8  employes  on  plaintiff^s  land,  io  do 
way  excused  the  action  of  the  company  in  committing  ihe  trespass,  andean 
not  be  considered  in  mitigation  of  damages. 

8.  Instriutiofi  to  Jury  as  to  incompetent  evidence — Defendant  can  not  com- 
plain of  the  refusal  of  the  court  to  instruct  the  jury  not  to  consider  eTidence, 
which  was  brought  out  by  defendant's  counsel,  and  received  without  objec- 
tion from  them.  And  the  court  will  not  infer  that  this  evidence,  which  bad 
reference  to '  the  damage  suffered  by  plaintiff  from  'the  operation  of  tb^ 
road,  was  ooaaidered  by  the  jury,  when  tbe  evidence  introduced  as  to  the 
^reapaas  com  plained  of  authorised  the  verdict. 
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J.  E.  Cantrill,  Win.  Lindsay  and  D.  W.  Lindsey  for  appellant. 

Owens  &  Finnell  for  appellee. 

Appeal  from  Scott  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judofe  Yost. 

Stump,  the  appellee,  was  the  owner  of  a  house  and  lot  in  George- 
town, which  adjoins  the  right  of  way  of  the  appellant,  railway 
company. 

In  this  action  he  complains  that  the  appellants  unlawfully  and 
forcibly  tore  down  his  fencing  for  about  forty-ftve  f(»et;  entered  upon 
his  lot;  dug  holes  therein,  and  erected  on  it  trestles  for  the  use  of 
appellant)  railway  company. 

Appellants,  admitting  the  trespass,  plead  that  it  was  committed 
by  mistake. 

The  facts  were,  that  appellee,  about  the  middle  of  March,  1889, 
saw  two  or  three  men  "Hunting  around  his  premises,"  as  he  put  it, 
and  notified  them  that  the  property ^was  his,  and  they  must  not  enter 
it.  That  he  then  saw  Douglass,  appellant's  railway  engineer,  and 
notified  him  that  the  lot  was  his,  and  warned  him  to  keep  his  men 
from  encroaching  upon  it,  but  that  after  such  notice  and  warning, 
and  still  against  nis  consent,  appellant's  agents  and  employes  com- 
mitted the  trespass  complainea  of,  add  that  the  trestles  remained  on 
his  lot  until  about  the  4th  of  April  following,  when  they  were  re- 
moved and  the  holes  filled  up. 

On  cross-examination  appellee  made  the  following  statement: 
"The  actual  damages  done  to  my  property  was  very  little.  The 
fence  was  taken  down  and  three  holes  were  dug  in  the  ground;  the 
railroad  is  not  now  on  my  land,  but  runs  close  to  mv  house.  I  am 
damaged  by  the  road  running  there,  and  by  liabilities  to  fire  and 
smoke  from  the  running  of  trains.^' 

This  evidence  was  brought  out  by  appellant's  counsel,  and  re- 
ceived without  objection. 

One  Liair,  who  owned  property  adjoining  appellee's  on  the  north, 
west  and  south  sides  of  it,  and  who  had  arranged  with  appellant, 
railway  company,  for  the  right  of  way  over  it,  testified  that  he  went 
over  the  line  of  said  appellant's  right  of  way  with  its  chief  engi- 
neer, Douglass,  and  pointed  out  to  him  his  (Lair'sHines,  and  told 
him  that  appellee.  Stump,  owned  the  lot  where  the  trespass  com- 
plained of  was  afterwards  committed. 

Gov.  Cantrill  testified  for  appellant  that  he  was  employed  by  ap- 
pellant, railway  company,  to  secure  rights  of  way,  and  that  as 
soon  as  he  heard  that  the  trestle  was  built  upon  appellee's  lot,  and 
that  he  was  threatening  to  bring  suit,  he  had  it  removed. 

Upon  this  issue  and  proof  the  jury  returned  a  verdict  for  appel- 
lee for  $465  in  damages. 

Appellants  moved  the  court  for  a  new  trial,  and  assigned  as 
grounds  that  the  verdict  of  the  jury  and  the  judgment  of  the  court 
gave  excessive  damages,  appearing  to  have  been  given  under  the 
infloence  of  passion  or  prejudice.  That  the  court  erred  in  refusing 
to  give  the  instruction  oflFered  by  appellants,  and  had  misinstructed 
the  jury. 

^  This  motion  was  overruled,  and  irom  this  judgment  this  aj)peal 
is  taken.  We  will  first  consider  the  question  as  to  whether  the 
judgment  should  have  been  for  the  actual  damages  sastained  by  the 
appellee  only,  or  whether  the  circumstances  connected  with  the 
commission  of  the  trespass  were  of  such  a  character  as  to  entitle  ap- 
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X)ellee  to  punitive  damages,  and,  if  so,  were  damages  assessed  by 
the  jury. excessive? 

It  is  well  settled  that  one  is  entitled  to  exemplary  or  punitive 
damages,  not  for  redress  or  compensation,  but  by  way  of  punishment, 
and  as  a  preventive  of  wrong-doing  when  there  has  been  a  tortious 
invasion  of  his  rights.  The  courts  have  repeatedly  held  that  a  party 
may  make  himself  liable  for  exemplary  damages  in  the  commission 
Qf  a  rightful  act,  if  such  act  be  done  m  a  manner  to  indicate  a  disre- 
gard of  the  rights  of  another.  If  this  be  true  in  the  performance  of 
a  rightful  act,  how  much  more  is  it  true  when  the  offender  invades 
the  property  of  another,  without  right  and  without  law,  and  in- 
jures it. 

In  this  case  it  was  clearly  the  duty  of  appellant  to  designate  and 
point  out  to  its  employes  the  land  upon  which  they  could  right- 
fully go  in  the  construction  of  the  road,  and  the  lines  and  limits  of 
appellant's,  railway  company's,  right  of  way.  They  not  only  seem 
to  have  failed  to  do  this,  but  after  appellee's  land  has  been  pointed 
out  to  Douglass,  appellant's,  railway  company's,  chief  engineer, 
their  employes,  agamst  appellee's  protest,  tore  down  his  fence  and 
took  possession  of  a  part  of  his  premises. 

From  all  of  the -circumstances  connected  with  the  case  we  can  not 
concede  that  the  trespass  was  committed  by  mistake,  especially  in 
face  of  the  fact  that  appellee  notified  appellant's  agents  not  to  en- 
croach upon  his  premises,  and  in  face  of  the  significant  fact  that  not 
^  one  of  their  agents  appears  to  justify  their  actions.  Wnile  theac- 
*  tion  of  appellant's,  construction  company's,  president,  in  ordering 
the  trestles  removeti,  as  soon  as  he  learned  of  the  facts,  is  creditable 
to  him,  it  in  no  way  excused  the  action  of  appellant  in  committing 
the  trespass,  nor  should  it  have  been  considered  in  mitigation  of 
damages. 

The  damages  awarded  appellee  by  the  jury  were  not  excessive. 

We  see  no  error  in  the  instructions  given  to  the  jury  by  the  court 
below. 

Appellants  complain  that  the  court  erred,  to  their  prejudice,  in 
refusing  to  give  the  following  instruction  :  "The  jury  are  instructed 
to  And  for  plaintiff,  as  actual  damages,  such  a  sum  as  will  actually 
compensate  plaintiff  for  the  defendant  entering  upon  plaintiff's 
land,  breaking  down  his  fence,  digging  holes  for  trestles  and  erect- 
ing trestles  thereon,  between  the  16tn  day  of  March,  1889,  and  the  4th 
day  of  April,  1889;  but  in  no  event  are  the  jury,  in  estimating  the 
damages  done,  to  consider,  for  any  purpose  in  this  case,  any  damage 
that  plaintiff  might  sustain  by  defendant  operating  train  on  their 
railway  located  over  the  lands  of  adjacent  property  owners." 

This  instruction  asked  the  court  to  instruct  the  jury  not  to  con- 
sider evidence  which  the  record  shows  was  brought  out  by  appel- 
lant's counsel,  and  received  without  objection  from  them. 

We  are  not  prepared  to  say  that  the  court  erred  In  refusing  to  give 
it,  when  we  consider  the  fact  that  the  jury,  in  the  instruction  given, 
were  limited  in  their  finding  to  the  damages  complained  of. 

This  court  will  not  infer  that  this  jury  did  consider  this  evidence, 
when,  in  fact,  the  evidence  introduced  on  the  trespass  complained 
of  authorizsed  the  verdict. 

Judgment  affirmed. 


J 
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Farmer,  Ac.  v.  Slack,  &c. 
{^Filed  Sept.  17,  1890.) 

1.  A  Judgment  against  a  matried  woman^  and  another  being  void  as  to  the 
married  woman,  her  90-defendant  had  no  right  to  give  np  to  the  ofiSoer,  to 
be  sold  in  satisfaction  of  the  judgment,  personal  property  owned  bj  the 
defendants  jointly,  and  the  fact  that  he  did  so,  and  that  the  property  was 
sold,  does  not  preclude  his  co-defendant  from  setting  np  her  claim  to  the 
property. 

2.  Sate  of  property  owned  jointly  by  execution  defendant  and  another — When 
an  officer  levies  an  exeontion  npon  personal  property  held  by  the  execution 
debtor  jointly  with  another,  he  has  no  ri^ht  to  deprive  such  person  of  the 
possession  of  the  property  without  his  consent  in  writing,  except  for  the 
purpose  of  having  it  appraised;  and  after  it  has  been  appraised  he  has  no 
right  to  sell  it,  but  must  proceed  as  provided  by  section  660  of  the  Civil 
XJode. 

8.  H.  Bash  for  appellants. 

H.  T.  Wilson  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  tlie  court  by  Judge  Yost. 

The  judgment,  and  all  proceedings  under  it,  against  appellant, 
Bersheba  Farmer,  a  married  woman,  under  the  authority  of  which 
the  mare  was  sold,  are  void  as  against  her. 

Accepting  this  hypothesis  as  true^  it  is  unnecessary  to  notice  in  . 
thisopmion  the  question  of  exemptions,  which  arose  on  the  trial  in 
the  court  below. 

Appellee,  Slack,  recovered  a  personal  judgment  in  the  Hardin 
Quarterly  Court  against  the  appellants,  Bersheba  Farmer,  her  hus- 
band, Thomas  Farmer,  and  James  McCartney;  sued  out  an  execution 
of  fieri  fucim  thereon,  which  vvjis  placed  in  the  hands  of  appellee, 
Reid,  a  constable,  who  levied  it  upon  a  mare,  which  the  proof  in  this 
action  tends  to  show  belonged  jointly  to  Bersheba  Farmer  and  James 
McCartney,  and  sold  her  at  public  outcry,  when  appellee,  Slack,  the 
plaintiff  in  the  execution,  became  the  purchaser. 

Appellants  then  instituted  this  action  against  appellees,  Slack  and 
Reid,  to  recover  the  posse&sion  of  the  mare.  Appellees  relied  upon 
judgment  and  sale  as  a  defense,  and  alleged  that  appellant,  McCart- 
ney, was  the  sole  owner  of  the  horse,  and  that  he  had  given  her  up 
to  the  constable  to  be  sold. 

The  evidence  of  appellants,  Thomas  Farmer  and  James  McCart- 
ney, show  that  Farmer,  his  wife  and  James  McCartney,  her  father, 
lived  together  as  one  family,  and  that  McCartney  and  his  daughter, 
Mrs.  Farmer,  were  the  joint  owners  of  the  land  upon  which  they 
lived,  and  all  of  the  personal  property  on  the  premises,  and  that 
they,  McCartney  and  Mrs.  FArmer,  had  bought  the  mare  in  con- 
troversy about  two  years  before  the  institution  of  the  action,  and 
paid  for  her  with  money  belonging  to  them  jointly. 

This  evidence  was  controverted  by  the  statement  of  appellee,  Eeid, 
who  said  that  McCartney  claimed  the  horse. 

The  evidence  upon  the  point  as  to  whether  or  not  McCartney  had 
given  up  the  horse  to  be  sold  is  conflicting,  Reid  testifying  that 
he  had  so  done,  while  McCartney  said  that  after  Reid  had  levied  on 
the  mare  he  left  her  in  his  possession,  and  notified  him  of  the  dav 
of  sale,  and  that  on  that  day,  acting  under  the  instruction  of  Reid, 
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he  brought  her  to  town,  and  that  this,  which  was  ail  the  surrender 
he  had  ever  made,  was  done  under  protest. 

The  jury  found  for  the  defendants,  and  from  that  judgment  this 
appeal  is  prosecuted. 

The  first  complaint  is  that  the  court  erred  in  giving  certain  in- 
structions to  the  jury.  We  see  no  error  in  instructions  numbered 
1,  2,  3  and  4,  respectively.    The  fifth  instruction  i3  as  follows: 

**lf  the  mare  was  given  up  by  McCartney  to  tiie  constable  to  be 
sold,  the  defendant  is  not  liable,  whether  McCartney  was,  at  the 
time,  a  housel^oeper  or  not." 

6.  '*If  the  mare  was  jointly  owned  by  McCartney  and  Mrs.  Far- 
mer, and  was  given  up  to  the  constable  by  McCartney  to  pay  a  joint 
debt  of  McCartney  and  Mrs.  Farmer,  the  jury  should  nnd  for  the 
defendant." 

The  latter  part  of  this  instruction,  b^inning  with  the  words  *'or 
if  the  mare  was  jointly  owned,"  is  erroneous. 

The  judgment  and  execution  against  appellant,  Bersheba  Farmer, 
being  void,  so  far  as  she  was  concerned,  McCartney  had  no  right  to 
give  up  her  interest  in  the  mare  to  be  sold  to  pay  his  debt,  and  if  he 
did  so  give  her  up,  Mrs.  Farmer  is  not  thereby  precluded  from  set- 
ting up  her  claim. 

fetion  660  of  the  Civil  Code  provides  that,  if  an  officer  levy  an 
execution  upon  personal  property  held  by  the  execution  debtor 
jointly  with  another  person,  the  officer  shall  not  deprive  such  per- 
son of  the  possesion  of  the  property  without  his  consent  in  writing, 
except  for  the  purpose  of  having  it  appraised ;  and  that,  after  It  has 
been  so  appraised,  he  shall  return  the  execution  with  the  appraise- 
ment to  the  office  from  whence  it  issued,  stating  in  his  return  the  facts 
connected  with  the  levy  and  the  claim  of  the  joint  owner. 

Appellee,  Reid,  the  constable,  failed  to  comply  with  any  of  the 
provisions  of  this  enactment.  He  did  deprive  Mrs.  Farmer,  the 
joint  owner  of  the  mare,  ot  the  possession  of  her,  without  her  con- 
sent in  writing,  and  instead  of  having  the  mare  appraised  and  re- 
turning his  execution,  he  sold  her. 

The  jury,  therefore,  ought  not  to  have  been  instructed  to  find  for 
the  defendant,  if  they  believed  McCartney  gave  the  mare  up  for 
sale,  if  she  was  jointly  owned  by  McCartney  and  Mrs.  Farmer. 

The  second  complaint  is  that  the  court  erred  in  refusing  to  give 
the  following  Instruction : 

'*If  the  mare  was  owned  by  McCartney  and  Mrs.  Farmer  jointly, 
the  jury  should  find  for  Mrs.  Farmer,  although  they  may  believe 
that  McCartney  gave  her  up  to  the  constable,  under  the  execution, 
to  be  sold." 

This  instruction  ought  to  have  been  given,  for  the  reasons  already 
assigned. 

We  will  not  notice  the  complaint  that  the  verdict  of  the  jury  was 
not  sustained  by  the  evidence,  but  for  the  errors  recited  the  Judg- 
ment must  be  reversed. 

Judgment  reversed  and  cause  remanded,  with  instructions  to 
grant  appellants  a  new  trial,  and  for  further  proceedings. 
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Landrcm  V.  Courtney. 
{Filed Sept.  2i,  1890.) 

1.  Inttoiiiuii'on  of  testimony — The  court  having,  in  its  discretion,  allowed  the 
defendant  to  recall  one  of  plaintiff^s  witnesses  for  farther  oross-examina- 
tion,  his  testinaony,  upon  the  recall,  should  be  regarded  in  the  same  light  as 
if  it  had  been  drawn  out  when  he  was  first  on  the  stand,  and  can  not  be 
considered  as  testimony  in  qhief  for  the  defendant.  Therefore,  the  defend- 
ant was  not  thereby  precluded  from  afterward  testifying  for  himself  in 
chief. 

2.  Rroeniblc  errors — There  can  be  no  reversal  for  error  in  instructions, 
unless  made  ground  for  new  trial. 

C.  H.  Harrison  and  D.  S.  Clay  for  appellant. 

Geo.  C.  Drane  for  appellee. 

Appeal  from  Grant  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Presiding  Judge  Barbour. 

After  the  plaintiff  had  announced  himself  as  through  with  his 
evidence,  the  defendant's  counsel  requested  the  recall  of  James 
West,  who  had  testified  for  the  plaintiff,  stating  that  he  had  omit- 
ted to  ask  hiin  a  question.  The  witness  was,  without  objection,  re- 
called, and  was  asked  and  allowed  to  answer  two  questions,  which 
related  to  statements  made  by  him  when  first  testifying.  That 
thwe  questions  and  answers  were  proper,  as  a  part  of  the  cross-ex- 
amination, does  not  admit  of  question.  The  defendant  was  then 
placed  upon  the  stand  and  offered  to  testify.  The  plaintiff  objected, 
and  the  court  sustained  the  objection,  upon  the  ground,  as  recited  in 
the  bill  of  exceptions,  that  he  had  recalled  plaintiff's  witness  before 
he  (the  defendant)  had  testified. 

This  ruling,  counsel  for  the  appellee  argues,  is  sustained  by  the 
provisions  of  subsection  4,  section  606  of  the  Civil  Code,  which  is: 
'*No  person  shall  testify  tor  himself  in  chief,  in  an  ordinary  action, 
after  introducing  other  testimony  for  himself  in  chief.''    *    *    * 

It  seems  to  us  plain  that  this  provision  has  no  application  to  the 
facts  of  this  case.  They  are  neither  within  the  letter  or  spirit  of  the 
provision.  As  we  have  said,  the  defendant  had  introduced  no  testi- 
mony in  chief  before  offering  to  tastify.  He  had  simply  asked  the 
privilege— a  matter  addressed  to  the  discretion  of  the  court— of  re- 
calling a  witness  for  further  cross-examination,  and  his  testimony 
upon  the  recall  should  be  regarde<l  in  the  same  light  as  if  it  had 
been  drawn  out  when  he  was  first  upon  the  stand.  The  court  should, 
upon  this  ground,  have  granted  the  appellant  a  new  trial. 

The  giving  of  instructions  was  not  made  a  ground  for  new  trial, 
and  we,  therefore,  could  not,  for  the  purpose  of  reversing  the  Judg- 
ment, consider  them. 

But  as  the  case  must  go  back  for  a  new  trial  it  is  proper  for  us  to 
say  that,  under  the  issue  as  made  by  the  pleadings,  the  first  instruc- 
tion was  faulty  in  assuming  that  the  plaintiff  was,  under  the  con- 
ttact,  required  to  furnish  the  tobacco  sticks. 

,  For  the  error  in  refusing  to  allow  the  defendant  to  testify,  the 
judement  is  reversed,  and  the  cause.remanded  for  further  proceed- 
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Finch,  Ac.  v.  Shack lefxdrd. 

iFiled  J^eb  17,  1886.) 

1.  Landlord  and  tenanl—  Transfer  of  tenants  oblii>ation — Where  one  who  pur 
chases  property,  opon  which  there  is  an  existing  lease,  has  the  obligation  of 
the  tenant  transferred  to  him,  he  has  the  right,  after  the  termination  of  the 
lease,  to  prosecute  a  sait  in  his  own  name  to  recover  the  damages  resoiting 
from  the  negligence  of  the  tenant  daring  the  existence  of  the  lease. 
.  2.  Negligence  of  tenant — If  property  has  been  leased,  to  be  used  as  a  ware- 
house for  storing  grain,  the  tenant  has  a  right  to  use  it  for  that  purpose  in 
a  prudent  manner.  In  devoting  it  to  this  use  he  is  no'>  liable  for  any  dam- 
age resulting,  unless  occasioned  by  his  negligence.  In  this  case  it  being 
claimed  that  the  Injury  complained  of  was  cansed  by  the  tenant  placing; 
grain  in  the  second  story  of  the  rented  warehouse,  it  is  held  that  if  he 
placed>more  grain  in  the  second  story  thin  a  person  of  ordinary  care  would 
have  done,  he  was  guilty  af  negligence;  but  the  landlord's  case  is  not  made 
out  until  he  alleges  and  proves  that  such  negligence  caused  the  injury. 

3.  Commis.strt  WAsie  -As  the  tenant  was  using  the  building  for  a  purpose 
contemplated  by  his  contract  the  landlord  can  not  recover,  upon  the  ideA 
that  he  was  guilty  of  coramisi»ive  waste,  a  necessary  element  of^ which  is 
wilfulness. 

4.  Burden  of  proof ~\\.  was  error  in  instructing  the  jury  to  place  the  bur- 
den upon  the  tenant  by  re«iniriug  him  to  show  that  he  was  acting  with  ordi- 
nary care,  and  also  error  to  instruct  that  he  was  to  be  excused  only  in  the 
event  the  jury  should  tind  that  he  used  ordinary  care  in  storing  the  grain. 
The  question  was  as  to  whether  the  injury  was  caused  by  the  tenant  placing 
more  grain  in  the  second  story  than  persons  of  ordinary  care  would  have 
done.  , 

5.  Contfadiiiory  instructions,  without  any  indication  as  to  which  is  to  be 
preferred,  are  worse  than  none. 

Win.  Lindsay,  K.  (,'.  Phister  and  C-ainpbell  &  Worthington  for 
appellants. 

Cochnin  «&  Son  for  appellee. 

Appeal  from  Mason  Circnit  Court. 

Opinion  of  the  eourt  by  Judge  Richards. 

The  Grangers'  Association,  being  the  owner  of  a  warehouse  in  the 
city  of  Maysville,  proposed,  in  writing,  to  leitse  it  to  the  appellants, 
who,  in  turn,  by  letter,  accepted  the  proposition.  After  this  the 
association  sold  the  property  to  the  appellee,  transferring  at  the 
same  time  the  obligation  of  the  tenants.  While  the  lease  still 
existed  the  great  tlimd  of  February,  1K82,  occurred.  The  testimony 
conduced  to  sh<>w  that  the  building  had  been  rented,  and  was  used 
for  the  purpose  of  storing  grain,  as  had  been  done  by  the  same  par- 
ties for  several  years  previous.  As  the  waters  were  rapidly  en- 
croaching upon  the  building,  the  tenants  removed  a  lanre  portion  of 
their  grain  to  other  warehouses,  and  placed  the  remainder  upon  the 
second  floor  of  the  buildinfir  they  were  occupying.  After  the  loi»*er 
portion  of  this  warehouse  had  been  submerged  for  several  days,  a 
partition  wall  between  that  and  the  adjacent  building,  which  was 
also  stored  with  grain,  gave  way,  a  large  portion'  of  the  structure 
falling  in  ruins,  and  curtailing  much  loss  to  the  property  of  both 
landlord  and  tenants.  This  action  was  commenced  by  the  former 
to  recover  the  damages  sustained.  Having  purchased  the  property, 
the  appellee  had  the  right,  after  the  termination  of  the  lease,  to 
prosecute  the  suit  in  her  own  name  ;  and  by  assuming  this  in  the 
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instractions,  the  court  did  not  err,  since  the  original  owner's  con- 
tract with  the  tenants  was* in  wiiting,  as  was  also  the  transfer  to  the 
purchaser.  The  theory  of  her  case,  as  develdpod  in  the  testimony, 
waA  that  the  building  had  been  prostrated  by  placing  the  grain  in 
the  second  story ;  but  if  the  property  had  been  leased  to  the  defend- 
ants to  be  used  as  a  warehouse  for  storing  grain,  they  had  the  right 
to  use  it  for  that  purpose  in  a  prudent  manner.  In  devoting  it  to 
this  use  they  were  not  liable  for  any  damage  resulting,  unless  occa- 
sioned by  their  negligence.  Therefore,  the  plaintiff  shi.uld  have 
alleged  the  negligent  act,  which  she  did  not  do.  She  proceeded, 
upon  the  idea  that  the  defendants  were  guilty  of  commissive  waste, 
a  necessary  element  of  which  is  wilfulness ;  that  is,  that  the  act  com- 
plained of  was  designed.  It  is  wilful  waste  to  remove  buildings, 
cut  timber,  plow  up  meadows,  Ac*  There  the  tenant  intends  the 
result  of  his  act,  and  has  no  warrant  for  it.  But  here  the  tenant 
does  not  intend  the  destruction  of  the  building ;  he  is  using  it  for  a 
lawful  purpo^,  within  the  terms  of  his  contract  (if  proven),  and  is 
only  responsible  for  the  damages  occasioned  by  his  negligence.  If 
they  placed  more  grain  in  the  second  story  than  a  person  of  ordi- 
nary care  would  have  done,  they  were  guilty,  of  negligence,  but  the// 
landlord's  case  is  not  made  out  until  she  alieges  and  proves  thatli 
such  negligence  caused  the  injury.  '■ 

There  was  no  objection  to  the  petition,  the  defendants  denying  its 
all^ations,  and  averring  that  the  foundations  had  been  injured  by 
tire  and  by  the  high  water  then  pending,  so  that  they  fell  with  the 
adjoining  building,  in  which  grain  was  aJsoJstored,  and  the  joists  of 
which  rested  upon  this  partition  wall ;  and  denying  that  the  injury 
was  due  to  their  fiiult  or  neglect.  A  substantial  issue  was  thus  pre- 
sented. 

In  its  first  instruction  the  court  said:  **If  the  jury  believe,  from 
the  evidence,  that  the  defendants,  by  storing  grain  in  the  second 
story  of  the  building  occupied  by  them  as  tenants  of  the  plaintiff, 
occasioned  the  injury  thereto  described  in  the  petition,  and  that  but 
for  such  storing  of  grain  by  them  said  injury  would  not  have  oc- 
curred, they  will  find  for  the  plaintiff  such  damages  as  she  has  sus- 
tained thereby,  not  exceeding  $l,i>00,  the  sum  claimed  in  the  petition. 
Unless  the  jury  further  believe,  from  the  evidence,  that  the  defend- 
ants, in  storing  said  grain  in  said  building,  used  ordinary  care  in 
so  doing." 

This  instruction  erroneously  assumes  that  plaintiff  is  not  required 
to  prove  the  injury  was  the  result  of  defendants'  negligence,  and 
places  the  burden  upon  the  tenants  of  showing  they  were  acting 
with  ordinary  care.  Moreover,  it  only  excuses  them  in  case  the 
jury  find  they  used  ordinary  care  in  storing  the  grain.  The  jury 
may  have  thought  they  were  negligent  in  the  act  of  (rans/errinf/ 
theerain,  but  that  they  plfxced  no  more  in  the  second  story  than 
prudence  dictated.  The  court  did  not  keep  in  view  the  fact  that  the 
plaintifTs  case  depended  upon  her  establishing  that  the  injury  wiis 
caused  by  the  defendants  placing  more  grain  in  the  second  story 
than  persons  of  ordinary  care  should  have  done. 

Nor  was  this  error  cured  by  the  subsequent  instructions.  This 
court  has  heretefore  declared,  in  the  language  of  the  Court  of  Ap- 
peals, that  "contradictory  instructions,  without  any  indication  which 
Ls  to  be  preferred,  are  worse  than  no  instructions,  being  rather  cal- 
culated to  distract  and  perplex  the  jury  than  to  enlighten  their 
minds  upon  the  law  of  the  case."  Eisfeldu  v.  Kleine,  5  Ky.  Law 
Rep.,  139. 

For  the  reasons  given  the  judgment  is  reversed^  and  the  cause 
remanded  for  further  proceedings. 
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Moore  and  wife  v.  Moore. 

(Filed  September  4,  1890— iVb<  to  be  reported.) 

Homestead — Mortgage — lies  adjudicata — Hasband  and  wife  executed  a 
conveyance  absolute  on  its  face,  and  the  grantee  being  abont  to  take  po8* 
session  of  the  land  conveyed,  they  united  in  a  suit  and  set  up  a  subsequent 
instrument  executed  by  the  grantee,  which  converted  the  former  isonvejance 
into  a  mortgage  merely,  in  which  suit  the  land  was  sold  to  satisfy  the  mort- 
gage lien.  No  reversal  of  this  judgment  has  been  had,  but,  subsequently, 
husband  and  wife  inntituted  an  action  claiming  a  homestead  in  the  land 
sold.  Held — That  the  parties  should  have  set  up  this  claim  in  the  former 
action,  the  presumption  now  being  that  the  court  decided  against  the  home- 
stead, and  the  proper  remedy  was  an  appeal. 

Boles  (Sr  Duff  and  Thos.  H.  Hines  for  appellants. 

W.  H.  Botts  and  W.  P.  D.  Bush  for  appellee. 

Appeal  from  Allen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Moore  and  wife,  who  are  the  appellants  in  this  case,  executed  a 
conveyance,  absolute  on  its  face,  to  secure  the  payment  of  a  certain 
sum  of  money  owing  by  the  husband  to  his  brother,  Simpson 
Moore.  After  the  deed  had  been  executed,  or  about  that  time,  a 
writing  was  given  by  the  mortgagee,  to  the  effect  that  all  the  land 
sold  for  above  the  indebtedness  should  go  to  the  parties  of  the  first 
part.  Simpson  Moore,  being  invested  with  the  title,  obtained  a 
writ  of  possession  under  a  warrant  for  forcible  detainer,  and  was 
about  having  the  writ  executed  when  the  husband  and  wife  both 
united  in  an  action,  in  which  they  admit  the  execution  of  the  deed, 
but  say  it  was  intended  as  a  mortgage,  as  is  evidenced  by  the  writ- 
ing subsequently  exec^uted.  The  court  held  the  conveyance  to  be  a 
mortgage  of  both  husband  and  wife,  and  subjected  the  land  to  the 
payment  of  the  debt.* 

The  appellee  purchased  the  land,  and  the  sale  was  confirmed. 
That  judgment  stands  unreversed.  They  (the  husband  and  wife) 
now  file  this  petition  seeking  a  homestead,  making  various  ques- 
tions as  to  the  mode  of  acknowledging  the  writing;  the  certificate 
of  the  clerk,  and  that  no  act  was  done  by  the  wife  to  divest  the  bos- 
band  of  his  h'^mestead.  The  mode  of  relinquishing  the  homestead 
is  pointed  out  by  the  statute,  and  certainly  the  conveyance  b>bUie 
husband  and  wife  passed  the  right,  as  there  was  no  reservation  of 
dower  or  homestead. 

The  husband  and  wife  sought  in  the  first  action  to  make  that 
which  appeared  on  its  face  to  be  absolute  to  be  only  conditional,  and 
further  alleging  that  the  deed  passed  neither  dower  or  homestead. 
The  relief  was  granted  by  holdin&:  the  deed  to  be  a  mortgage,  and 
the  land  directed  to  be  sold  to  pay  the  mortgage  debt,  but  no  allot- 
ment of  homestead  was  ordered. 

A  sale  made  by  the  chancellor  under  a  mortgage  not  executed  by 
the  wife  when  she  was  not  before  the  court  in  the  action,  nor  any 
defense  was  made,  was  held  by  this  court,  in  Wing  v.  Hayden, 
not  to  pass  the  homestead,  but  in  this  case  the  wife  admits  the 
execution  of  the  paper  as  a  mortgage,  claiming,  however,  that  it 
did  not  pass  her  dower  or  homestead,  and,  when  asking  relief,  do 
iudgment  was  rendered  reouiring  the  homestead  to  be  aUotted,  and 
it  must  now  be  assumed  that  the  chaneellor  supposed  she  was  not 
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entitled.    The  wife  and  husband  beinfr  before  the  court  on  the  first 
action,  if  the  chancellor  failed  to  give  all  the  relief  they  asked  for  or 
to  which  they  were  entitled,  the  remedy  was  by  an  appeal  and  not 
by  an  independent  action. 
JudgoQient  •affirmed. 
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Kentucky  Mutual  Security  Fund  Co.  v.  Logan's  adm'b. 
{Filed  Sept.  11,  1890.) 

Insurance —  Venue — A  dnly  authorized  agent  of  the  appellant,  insurance 
eompaoy,  in  Allen  coantj,  caased  to  be  issued  to  appellee's  intestate,  a  resi- 
dent of  Allen  connty,  a  policy  of  insurance,  and  upon  the  death  of  the  in- 
testate an  action  \vas  instituted  upon  the  policy  in  the  Allen  Circuit  Court, 
the  petition  allef^ing  that  the  transaction  took  place  in  Allen  counfy.  Sum- 
mons issued  to  Jefterson  county  only,  and  was  served  upon  the  chief  officer 
of  the  company  there.  From  a  judgment  by  default  appellant  prosecutes 
this  appeal,  seeking  a  reversal  on  the  ground  that  the  Allen  Circuit  Court 
had  no  jurisdiction  to  render  the  judgment.  Held — That  under  section  71 
of  the  Civil  Code  of  Practice  the  Allen  Circuit  Court  had  jurisdiction  of 
the  action,  as  the  transaction  with  the  agent  of  the  company  was  alleged  to 
have  occurred  in  that  county,  while  subsection  3,  section  61  of  the  Civil  Code  of 
Practice,  authorized  the  service  of  the  summons  upon  the  defendant's  chief 
officer  or  agent  in  any  county  where  he  might  be  found  in  the  State.  The 
question  as  to  whether  section  71,  Civil  Code,  localizes  the  action  and  con- 
ilnes  the  bringing  of  it  to  the  county  of  the  company's  principal  place  of 
business,  or  to  that  in  which  the  transaction  occurred  upon  which  the  action 
is  based,  is  not  decided. 

2.  Pleading — Exhibits — judicial  notice — An  exhibit  filed  with  a  pleading, 
vhich  contradicts  the  pleading,  generally  controls,  but  the  policy  of  insur- 
ance filed  with  the  petition  in  this  action,  reciting  that  it  is  a  contract 
iigned  and  delivered  at  Louisville^  Kentucky^  can  not  control  the  averment  of 
the  petition  that  it  was  a  transaction  with  an  agent  in  Allen  county,  as  the 
court  judicially  knows  that  insurance  companies  send  out  their  agents  to  - 
the  country  to  solicit  insurance. 

Maic  Mundy  for  appellant. 

Tho6.  H.  nines  and  F.  W.  Morancy  for  appellee. 

Appeal  from  Allen  Circuit  Court. 
22 
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Opinion  of  the  court  by  Chief  Justice  Hoit. 

The  only  question  to  be  considered  is,  whether  the  Allen  Circait 
Court  had  jurisdiction  to  render  the  judjifment  now  in  questioQ? 
The  action  is  upon  a  policy  of  insurance  issued  by  the  appellant,  and 
which  is  filed  as  an  exhibit  with  the  petition.  The  judgment  was 
rendered  by  default.  The  statements  of  the  petition  are,  therefore, 
to  be  taken  as  true.  It  avers  that  the  company's  chief  office  is  in 
Louisville,  Jefferson  county,  Kentucky,  and  that  it  "through  its 
duly  and  regularly  authorized  agent  in  Allen  county,  Kentuckv, 
issued  to  the  said  L.  I).  Lop^an  a  certificate  of  membership  in  the 
said  Kentucky  Mutual  Security  Fund  Company." 

Summons  issued  to  Jefferson  county  only,  and  was  there  duly 
served  upon  the  chief  officer  of  the  company. 

It  is  insisted  that  as  no  summons  was  served  in  Allen  county 
upon  any  officer  or  a^ent  of  the  company,  that  the  Allen  Circuit 
Court,  while  having  Jurisdiction  of  the  subject-matter  of  the  action, 
had  no  jurisdiction  of  the  person  of  the  company,  and  no  power, 
therefore,  to  render  a  judgment. 

Aside  from  any  Code  provision  the  action  would  be  a  transitory 
one,  because  it  is  based  upon  simple  contract,  and  a  service  upon 
the  defendant  in  the  county  where  the  venue  is  laid  would  be  neces- 
sary to  8:1  ve  jurisdiction. 

Section  71  of  our  Civil  Code,  however,  provides:  ''Excepting  the 
actions  mentioned  in  sections  62  to  66,  both  inclusive,  and  in  sec- 
tions 70  and  75  (the  excluded  sections  do  not  relate  to  actions  like 
this  one),  an  action  against  an  incorporated  bank  or  insurance  com" 
pany  may  be  brought  in  the  county  in  which  its  principal  office  or 
place  of  business  is  situated ;  or,  if  it  arise  out  of  a  transaction  with 
an  agent  of  such  corporation^  it  may  be  brought  in  the  county  in 
which  such  tratisaction  tookplace,^^ 

It  is  unnecessary  to  decide  whether  or  not  this  section  limits  the 
right  to  bring  an  action  like  this  one  to  the  county  in  which  the 
principal  office  or  place  of  business  of  the  insurance  company  is 
located,  or  if  it  arise  out  of  a  transaction  with  its  agent  to  the  coun^ 
in  which  the  transaction  took  place,  or  to  it  and  the  county  in  which 
its  principal  office  is  located. 

This  question  is  not  now  before  us.  The  section,  however,  relates 
expressly  to  insurance  companies,  and  certainly  permits  the  party, 
in  case  his  claim  arises  out  of  a  transaction  with  an  a^ent,  to  sue  m 
the  county  in  which  the  transaction  took  place.  This  is  the  plain 
language  of  the  provision,  and  this  was,  beyond  question,  the 
intention  of  the  codifiers. 

Without  determining  whether  it  localizes  the  action  altogether, 
and  confines  the  bringing  of  it  either  to  the  county  of  the  company's 
principal  place  of  business  or  to  that  in  which  the  transaction  oc- 
curred, upon  which  the  action  is  based,  it,  beyond  question,  author- 
izes the  claimant,  if  his  cause  of  action  arose  out  of  a  transaction 
with  an  agent  of  the  company,  to  lay  the  venue  of  his  action  in  the 
county  of  such  transaction. 

This  being  so,  the  law,  in  the  absence  of  any  Code  provision, 
would  permit  the  service  of  the  summons  upon  the  defendant  else- 
where in  the  State;  but  subsection  3,  section  51,  of  our  Civil  Code, 
says: 

**In  an  action  against  a  private  corporation  the  summons  may  be 
served  in  any  county  upon  the  defendant's  chief  officer  or  agent, 
who  may  be  found  in  this  State ;  or  it  may  be  served  in  the  county 
wherein  the  action  is  brought  upon  the  defendant's  chief  offictf  or 
agent,  who  may  be  found  therein." 
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While  the  section,  as  a  whole,  is  not  as  dear  in  meaning?,  perhaps, 
as  a  different  wording  might  have  rendered  it,  yet  the  first  clause 
of  it  was,  in  our  oj^inion,  intended,  where  the  Code  localized  an  ac- 
tion or  gave  the  claimant  the  right  to  do  so,  to  authorize  the  service 
of  the  summons  in  such  a  case  upon  the  chief  officer  or  agent  of  the 
company  wherever  found  in  the  State. 

It  is  said,  however,  that  the  exhibit,  filed  with  the  petition,  con- 
tradicts its  averments,  and  that  in  such  a  case  the  exhibit  must  con- 
trol.   This  is  a  true  statement  of  the  law,  but  not  of  the  fact. 

The  policy  does  show  that  the  company's  residence,  if  it  may  be 
said  to  have  one,  is  in  Louisville,  Ky.,  and  that  the  various  pay- 
ments required  by  it  were  to  be  made  there. 

But,  as  we  have  already  seen,  the  claimant  is  not  confined  in 
bringing  his  action  to  the  county  in  which  the  principal  office  of  the 
company  is  located ;  nor  does  the  place  of  performance  govern,  but 
the  venue  of  the  transaction  is  to  be  regarded,  and  he  may  sue  in 
the  county  where  the  negotiation  or  conduct  of  the  business  was 
had  with  the  agent  out  of  which  the  cause  of  action  arose. 

It  is  true  the  policy  recites:  *'In  witness  whereof  the  said  Ken- 
tucky Mutual  Security  Fund  Company  have,  by  their  president  and 
secretary,  signed  and  delivered  this  contract  at  Louisville,  Ky.;''  but 
the  framers  of  the  Code  knew,  and  this  court  knows,  that  insurance 
companies  send  out  their  agents  to  the  country  to  solicit  insurance; 
the  ^'transaction"  is  had  there  with  the  agent,  while  the  policies  are 
signed  at  the  home  office.  This  being  so,  the  fact  that  che  policy 
shows  it  was  signed  in  Louisville  can  not  be  allowed  to  control  the 
averment  in  the  petition  that  the  company,  'through  its  duly  and 
regularly  authorized  agent  in  Allen  county^  Kentucky,  issued  to  the 
said  L.  D.  Logan  a  certificate  of  membership,"  otherwise  that 
clause,  above  italicised  of  section  71  of  the  Code,  would  be  rendered 
nugatory.  This  would  compel  the  bringing  of  all  aetions  upon 
policies  of  insurance  in  the  county  of  the  home  office  of  the  com- 
pany. 

The  appellant  is  an  insurance  company,  within  the  meaning  of 
s^tion  71  of  the  Code ;  the  policy  sued  upon  is  a  contract  of  insur- 
ance ;  and  it  was  not  intended,  by  providing  in  its  charier :  ''The 
said  company,  being  of  a  purely  benevolent  character,  it  shall  not 
be  subject  to  the  laws  of  this  State  governing  life  insurance  com- 
panies, except  as  herein  provided ;"  that  it  should  be  sued  other- 
wise than  as  the  law  provides  as  to  other  insurance  companies. 

Judgment  affirmed. 


Fidelity  Trust  and  Safety  Vault  Co.  v.  Glover,  Ac. 

(FUed  Sept,  6,  1890.) 

Guardian  and  ward — Investment  of  warcPs  estate — A  resident  of  Tenueseee, 
owning  considerable  stock  in  the  East  Tennessee  National  Bank  at  Enox- 
Tille,  died,  and  his  infant  children,  having  been  removed  by  their  guardian 
to  KentQcky,  and  their  guardian  having  applied  to  the  court  for  permission 
to  let  the  funds  belonging  to  his  wards  remain  invested  in  said  stock,  as  the 
same  was  paying  regularly  large  dividends,  Held — That  the  judgment  per- 
mitting said  investment  to  remain  undisturbed  is  affirmed  as^  independent 
of  any  statute,  when  a  guardian  makes  an  investment  with  a  view  to  secur- 
ing his  ward^s  money  and  obtaining  an  income  upon  it  his  diligence 
and  good  faith  should  be  measured  by  the  action  and  conduct  of  prudent 
business  men  investing  their  own  means  for  like  purposes,  and  when  made 
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in  oonformitj  with  this  view  dhoiild  be  approved  bj  the  court,  bat  tnek 
power  ui  now  expressly  conferred  by  act  of  the  Lej^islatare  of  March  ^  1864. 
Section  19,  article  2,  chapter  48,  General  Statates,  constrned. 

F.  W.  Darby  for  appellant. 

Appeal  from  Caldwell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Joseph  L.  Qlover,  at  the  time  of  his  death,  was  a  resident  and 
citizen  of  the  State  of  Tennessee,  living  in  the  city  of  Knoxville. 
Ue  owned  considerable  personalty,  and  but  little  real  estate. 

His  widow  died  shortly  after  her  husband,  and  left  survivinsr,  as 
the  ofl^pring  of  their  marriage,  three  children,  who  are  defendants 
to  this  proceeding. 

The  appellant,  the  Fidelity  Trust  and  Safety  Vault  Co.  is  now, 
and  was  when  this  action  was  instituted,  the  statutory  guardian  of 
the  children,  all  of  whom  are  infants.  The  children  have  been  re- 
moved to  Kentucky  by  a  guardian,  previously  appointed,  who 
resigned,  and  are  now  living  and  domiciled  in  this  State,  in  the 
county  of  Caldwell. 

At  the  time  of  Glover's  death  he  owned  stock  in  the  East  Tennes- 
see National  Bank,  located  at  Knoxville,  of  the  par  value  of  $15,- 
000.  This  bank  stock  is  valuable,  and  has  been  paying  a  dividend 
of  12  and  14  per  cent.  The  stock  was  taken  by  the  father  of  the 
children,  who  was  cashier  of  the  bank  at  the  time  of  his  death. 
The  institution  is  in  a  prosperous  condition,  and^  as  the  proof  shows, 
is  well  managed.  This  bank  stock,  producing  a  considerable 
income  to  the  children,  the  statutory  guardian  deemed  it  advisable 
to  apply  to  the  chancellor  for  his  authority  to  permit  the  invest- 
ment to  remain. 

Under  the  General  Statutes,  chapter  48,  page  707,  section  19,  arti- 
cle 2,  a  guardian  may  invest,  by  applying  to  the  chancellor,  the 
money  of  the  ward  in  interest-paying  bonds  of  the  United  States, 
State  of  Kentucky,  or  of  some  county  or  city  in  the  State,  and  by 
an  amendment  of  March  6, 1884,  the  power  of  the  chancellor  was 
extended  in  this  regard.  The  IjCgislature  of  1889  and  1890,  by  an 
act,  approved  April  29,  1890,  authorized  persons  holding  funds  in  a 
fiducial  capacity,  ^^Jor  loan  or  investment^  to  invest  the  same  in  real 
estate,  mortgage  notes  or  bonds,  or  in  such  other  interest-bearing  or 
dividend-paying  securities  as  are  regarded  by  prudent  business  men 
as  safe  investments,  and  to  make  loans  with  .such  securities  as  col- 
lateral." The  fiduciary  is  prohibited  from  loaning  upon  mere  per- 
sonal security,  or  from  investing  in  bonds  or  securities  of  railr^s 
or  other  corporations,  unless  such  railroad  or  other  corporation  has 
been  in  operation  more  than  ten  years,  and  during  that  time  has 
not  defaulted  in  the  payment  of  principal  or  interest  on  its  bonded 
debt,  &c.  This  act,  although  passed  subsequent  to  the  filing  of  this 
petition,  gives  to  the  fiduciary  the  right  to  invest  in  such  securities 
as  prudent  business  men  would  regard  as  safe  and  profitable,  and 
under  the  act  now  in  force  the  appellant,  if  he  should  sell  the  stock, 
could  at  once  reinvest  the  money  in  the  stock  of  a  national  bank,  or 
any  other  safe  security,  unless  that  security  consisted  alone  of  a  mere 
personal  obligation.  And  there  seems  to  us  no  reason  for  restricting 
a  fiduciary  from  investing  his  ward's  money  in  that  which  a  prudent 
man  would  invest  in  as  a  means  of  security.  An  investment  for  par- 
poses  of  speculation,  or  in  such  stocks  as  pay  a  dividend  one  month 
and  none  the  next,  and  that  are  thrown  day  by  day  on  the  market 
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for  par  poses  of  speculation,  would  and  ought  to  make  the  fiduciary 
roapoBsible,  but  when  he  makes  an  investment  with  a  view  to  secur* 
ing  his  ward's  money,  and  obtaining  an  income  upon  it,  his  dili« 
gence  and  good  faith  should  be  measured  by  the  action  and  conduct 
of  prudent  business  men  investing  their  own  means  for  like  pur- 
poses. 

Here  the  father  had  invested  his  means  in  what  he  regarded  as  a 
safe  banking  institution.  His  money  is  s«H;ure,  and  the  dividends 
r^ularly  paid,  and  to  require  the  guardian,  even  if  there  was  no 
statute  on  the  subject,  to  dispose  of  the  stock  and  reinvest  the  pro- 
ceeds,  might  result  in  an  investment  not  near  as  profitable  or  secure, 
however  prudent  and  cautious  the  guardian  might  be. 

This  court,  in  the  case  of  the  Citizens'  National  Bank  v.  Jefferson, 
1 1  Ky.  Law  Rep.,  174,  prior  to  the  passage  of  the  act  of  April  29, 1890. 
affirmed  the  judgment  of  the  chancellor  permitting  a  change  and 
transfer  of  stock  by  the  fiduciary  when  he  deemtni  it  best  for  the  inter- 
est of  his  t)enefieiHri€s.  This  right  is  now  embodied  in  the  act  of  1890, 
and  is,  in  fact,  what  the  chancellor  could  have  empowered  the  fiduci- 
ary to  do  in  the  absence  of  that  enactment.  The  constant  changes 
that  are  being  made  in  the  course  of  trade  and  commerce  in  that  chiir- 
acter  of  property  in  which  investments  can  or  have  been  made,  de- 
mands that  some  discretion  must  be  confided  to  the  fiduciary  who  is 
required  to  loan  or  invest  for  the  benefit  of  his  wards  so  as  to  enable 
him  to  secure  that  which  would  likely  be  lost  before  the  voice  of' 
the  chancellor  could  be  heard,  and  to  invest  and  reinvest  when  the 
interest  of  the  beneficiaries  required  il,  without  the  cost  anci  delay 
in  applying  to  the  chancellor  for  advice.  When  acting  in  good 
faith  and  as  prudent  business  men  would  ordinarily  act  in  invest- 
ing in  securities  for  the  protection  of  and  safety  of  their  own  means, 
he  has  exercised  all  the  care  that  should  be  required  of  him  in  mak- 
ing the  investment. 

The  judgment  authorizing  him  to  hold  the  stock  for  his  ward  is 
affirmed. 


McDowET.L  V.  C,  O.  &  S.  W.  R.  R.  Co. 

{Filed  Sept.  4,  1890.) 

Pleading — Res  adjv<ii(ata—k  special  demurrer  to  the  jnrisdiotion  of  rd  ac- 
tion and  a  f^eneral  deinnrrer  to  the  petition  were  filed  together  by  the 
defendant,  and  the  specinl  and  general  demurrer  both  overroled,  and  the 
action  dismissed,  from  which  judgment  an  appeal  was  prosecuted,  and  the 
caae  reversed  and  remanded  for  trial.  '  Upon  the  calling  of  the  case  for  trial 
appellee  filed  its  answer,  alleging  a  want  of  jurisdiction,  because  the  de« 
fendant  had  been  summoned  in  a  county  other  than  the  residence  of  its 
chief  officer  or  agent,  the  tort  complained  of  having  been  inflicted  in  the 
county  of  McCracken,  and  the  action  instituted  in  Hardin  county.  These 
facts  having  been  admitted  the  action  was  dismissed.  Held — That  defend- 
antf  having  come  into  court  and  relied  upon  a  defense  that  went  to  the 
merits  of  the  action,  can  not,  after  an  appeal  involving  that  question  has 
been  passed  upon,  raise  the  question  of  jurisdiction,  because  it  has  not 
been  summoned  in  the  proper  county. 

That  question  is  tes  adjudicnta.  Section  117,  Civil  Code  of  Praotico, 
which  permits  as  many  demurrers  to  be  filed  as  there  may  he  grounds  for 
in  behalf  of  the  pleader,  does  not  mean  or  imply  that  a  party  may  first  de- 
mur generally  to  the  petition,  and  if  the  demurrer  is  overruled,  that  an 
answer  may  be  filed,  denying  the  right  of  the  court  to  require  the  party  to 
plead.    A  party  coming  into  court  relying  on  a  defense  that  he  files,  whick 
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goes  to  the  merits,  or  doed  not  qDestion  the  jarisdiotion,  will  not  be  allowed 
to  say,  if  the  decision  is  adverse  to  him,  that  tie  is  not  boand  by  the  ruling 
of  the  court,  because  he  was  not  properly  anmmoned. 

E.  D.  Walker,  R.  (\  Davis  and  Matt.  0*Doherty  for  appellant. 

J.  P.  Ilobeon  and  P.  H.  Darby  for  appellee. 

Appeal  from  Hardin  Circuit  Oourt. 

Opinion  of  the  court  by  Jndf^e  Pry  or. 

Thi8  case  is  here  for  the  second  time.  The  court  below  sustained 
a  (general  demurrer  to  the  petition,  iiolding  that  the  facts  alleged 
did  not  authorize  a  recovery.  On  the  appeal  the  judgment  Itelow 
was  reversed  and  remanded  for  a  trial  on  the  merits.  When  called 
for  trial  the  defendant  filed  an  answer,  allefifing  a  want  of  jurisdic- 
tion over  the  person  of  the  defendimt,  and  on  the  hearingr  the  action 
was  dismissed  on  that  ground.  The  only  question  we  deem  necfs- 
sary  to  consider  on  this  appeal  is :  Has  the  defendant  below,  by Jl- 
ing  its  K^neral  demurrer  and  having  a  decision  on  the  merits, 
waived  its  right  to  raise  the  question  as  to  the  Jurisdiction  of  the 
court?  The  record  shows  that  on  the  first  hearing  the  appellee 
(defendant)  filed  a  spec^ial  and  general  denmrrer— the  first  raising 
.the  question  as  to  the  jurisdiction,  and  the  second  denying  the  right 
of  recovery  upon  the  facts  alleged.  The  court  overruled  the  de- 
murrer as  to  the  Jurisdiction,  sustained  the  general  demurrer,  and 
dismissed  the  action  upon  which  the  first  appeal  was  taken.  No 
question  was  raised  in  tiiis  court  as  to  the  Jurisdiction  of  the  lower 
court  over  the  person  of  the  defendant,  and  none  could  have  been 
made,  as  the  petition  failed  to  disclose  any  fact  upon  which  the 
jurisdictional  question  could  have  b(»en  raised. 

The  court  below,  therefore,  properly  overruled  the  special  de- 
murrer, and  this  court,  holding  that  the  facts,  stated  in  the  petition, 
constituted  a  cause  of  action,  a  reversal  was  had  on  that  ground. 
On  the  return  of  the  ca.se  the  answer  of  the  defendant  was  filed, 
alleging  a  want  of  Jurisdiction,  because  the  defendant  had  been 
summoned  in  a  county  other  than  the  residence  of  its  chief  officer 
or  agent,  the  tort  complained  of  having  been  inflicted  in  the  county 
of  McCracken,  and  the  action  instituted  in  Hardin  county.  These 
facts  having  t>een  admitted,  the  action  was  dismissed. 

The  defendant  is  a  common  carrier,  and  it  is  insisted  by  the  ap- 
pellant (plaintiff)  that  under  section  78,  Civil  Code,  the  circuit  court 
of  any  county  through  which  the  carrier  passea  has  jurisdiction 
over  it  for  the  recovery  on  account  of  a  personal  injury,  although  its 
chief  office  or  place  of  business  may  be  in  some  other  county. 

It  is  not  necessary  to  place  any  construction  on  the  various  sec- 
tions of  the  Code  on  this  subject,  as  it  was  too  late  to  plead  to  the 
Jurisdiction  after  a  hearing  on  the  merits. 

It  is  true  that  a  party  may  file  a  special  and  general  demurrer  at 
the  same  time  and  in  the  same  pleading,  but  he  will  not  be  allowed 
to  invoke  the  judgment  of  the  court  as  to  the  sufficiency  of  the  pe- 
tition, and  if  the  decision  is  adverse  to  him,  then  file  an  answer  de- 
nying the  jurisdiction  over  his  person.  The  filing  of  the  special 
demurrer  did  not  secure  to  the  defendant  this  right.  There  was 
nothing  ^n  the  face  of  the  petition  to  show  any  want  of  Jurisdiction, 
and  if  there  had  been,  or  the  facts  developed  at  the  first  hearing  on 
the  motion  to  quash,  which,  on  the  summons  showing  a  want  of 
Jorisdiction  over  the  person,  it  is  too  late,  after  the  case  has  been  to 
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this  court  and  no  question  raised  by  either  party  as  to  the  Jurisdic- 
tion, tp  again  make  the  question.  It  is  res  adjudicata.  The  case 
stands  in  this  court  and  the  court  below  as  an  action  for  a  personal 
injury  against  the  common  carrier.  The  defendant  appears  and  de- 
murs generally  to  the  petition,  and  after  a  decision  by  the  court^  then 
ofiers  an  answer  denymg,  not  that  the  court  has  no  jurisdiction  of 
the  subject-matter,  but  denying  the  right  of  the  court  to  try  the  case, 
because  it  was  not  served  with  a  summons  in  the  proper  county. 
We  understand  the  doctrine  to  be  well  understood  and  settled,  that 
a  party  sued  waives  all  right  to  question  the  jurisdiction  of  the  court 
over  him  when  he  pleads  to  the  merits  by  invoking  a  decision,  either 
by  a  decision  or  plea,  without  objection  to  the  jurisdiction. 

At  common  law  matters  in  abatement  and  in  bar  could  not  be 
united  in  the  same  pleading,  but  the  Civil  Code,  section  117,  sub- 
section 2,  has  permitted  as  many  demurrers  to  be  filed  as  there  may 
be  grounds  for  in  behalf  of  the  pleader,  but  this  does  not  mean  or 
imply  that  you  may  first  demur  generally  to  the  petition,  and  if 
the  demurrer  is  overruled,  that  you  may  tile  an  answer,  denying 
the  right  of  the  court  to  require  you  to  plead.  A  party  coming 
into  court  relying  on  a  defense  that  he  files,  which  goes  to  the  merits 
or  dcies  not  question  the  jurisdiction,  will  not  be  allowed  to  say,  if 
the  decision  is  adverse  to  him,  that  he  is  not  bound  by  the  ruling  of 
the  court,  because  he  was  not  properly  summoned.  In  such  a  case 
he  submits  himself  to  the  jurisdiction,  and  the  court,  having  juris- 
diction of  the  matter  in  controversy,  the  judgment,  if  otherwise 
proper,  will  be  sustained.  An  appearance,  for  the  purpose  of  quq^- 
tioning  the  juri>idiction  over  the  defendant  is  not  a  voluntary  ap- 
pearance, but  where  the  right  to  the  subject-matter  is  involved,  and 
the  jurisdiction  is  invoked  by  one  asking  that  this  right  be  deter- 
mined, he  becomes  bound  by  the  judgment.  Any  other  rule  would 
defeat  the  practical  administration  of  justice,  and  permit  the  liti- 
gant to  spe(*ulate  upon  the  court's  ruling,  holding  himself  bound  by 
the  judgment,  if  favorable,  and  denying  the  right  of  the  court  to 
P08S  on  the  question  if  the  decision  should  be  adverse  to  him. 

The  judgment  below  dismissing  the  petition  is  reversed,  and 
remanded  for  a  new  trial  in  conformity  to  this  opinion. 


Harper,  Ac.  v.  N.  N.  &  M.  V.  R.  R.  Co.,  <fec. 
{^FiUd  Sept.  9,  1890.) 

1.  Railroads — Venu€ — A  person  injured  by  being  rnn  over  bj  an  engine 
on  a  railroad  in  Graves  ooonty  brought  snit  in  MoCracken  coonty  to  recover 
damages  for  snch  injnry.  To  the  action  the  company  pleaded  to  the  juris- 
diction of  the  coart  for  the  following  reasons,  viz  : 

First.  That  the  plaintiff  resides,  and  the  alleged  injnry  was,  in  Graves 
oonnty. 

Second,  That  the  chief  office,  residence  and  place  of  business  of  defend- 
ant is  in  Jefferson  coanty. 

Third.  That  John  Echols,  being  its  vice-president  and  chief  officer  and 
ftgent  in  Kentucky,  is  in  that  county. 

The  demurrer  to  that  plea  having  been  overruled  and  the  action  dis- 
missed, Held^-ThAi  the  court  properly  sustained  said  plea.  In  case  of  » 
railroad  corporation  it  is  obvious  that  the  residence  of  its  president,  if 
there  be  one  in  the  State ;  or  if  not,  its  vice-president,  if  there  be  one  in 
the  State,  was  intended,  and  must  be  treated  as  the  residence  of  the  oorpo- 
tatiott  in  determining  jarisdiction  of  the  defendant  in  actions  like  this  ; 
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and  as  this  aotion,  being  for  a  personal  injarj,  was  not  bronght  in  tbs 
oonnty  in  which  the  vice-president,  who  is  the  chief  officer  of  the  comptnyi 
resides,  nor  in  the  county  in  which  either  he,  or  his  next  friend  sning  for 
him,  resides,  it  necessarily  follows  that  the  lower  coart  has  no  jurisdiction 
of  the  defendant. 

Sections  72, 78  and  subsection  88,  section  782,  Civil  Code  of  Practice,  con* 
strned. 

2.  Parties  to  actions — A  railroad  company  owning  the  road  and  having 
leased  the  same  to  another  company,  who  are  running  and  operating  it,  is 
not  a  necessary  party  to  an  action  for  personal  injuries  committed  by  the 
latter  company. 

Gilbert  A  Reed  for  appellants. 

Quigley  &  Quigley  for  appellees. 

Appeal  from  McCracken  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant  Instituted  this  action  in  the  McCracken  Common  Pleaa 
Court  against  appellees  to  recover  damages  for  pergonal  injury  done 
in  Graves  county  by  a  locomotive  engine  running  over  him,  through 
negligence  of  those  in  charge  of  it. 

It  is  stated  in  the  petition  that  the  railroad,  on  the  track  of  which 
appellant  was  at  time  of  the  injury,  was  owned  by  the  Chesapeake 
and  Ohio  and  Southwestern  Railroad  Company,  but  was  then  con- 
tcolled  and  operated  exclusively  by  the  Newport  News  and  Missis- 
sippi Valley  Railroad  Company,  a  carrier  of  freight  and  passengers, 
and  those  in  charge  of  said  locomotive  were  employes  of  that  com- 
pany. The  summons  was  issued  against  both  defendants,  and  re- 
turned by  thesheriff  of  McCracken  county,  executed  on  the  Newport 
News  and  Mississippi  Valley  Company  by  delivering  to  I.  W.  Briggs 
a  true  copy  of  the  summons;  he,  as  stated,  being  thechief  officer  of  the 
company  in  that  county,  and  executed  on  the  Chesapeake  and  Ohio 
and  Southwestern  Company  by  delivering  to  John  P^chols  a  true 
copy;  he,  as  stated,  being  chief  officer  of  that  company. 

The  Chesapeake,  Ohio  and  Southwestern  Railroad  Company  filed 
a  general  demurrer  to  the  petition,  which  was  sustained,  and,  we 
think,  properly  done,  because,  though  it  is  alleged  to  be  the  owner, 
the  Newport  News  and  Mississippi  V'alley  Company  having  the  ex- 
clusive control  and  management  of  the  road,  and  the  locomotive 
by  which  the  injury  was  done  being,  at  the  time,  operated  by  its 
employes,  is  alone  answerable  in  damages  to  the  plaintiff. 

The  latter  company  Hied  a  plea  to  the  jurisdiction  of  the  court  for 
the  following  causes : 

1.  That  the  plaintiff  resides,  and  the  alleged  injury  was  done,  in 
Graves  county. 

2.  That  the  chief  office,  residence  and  place  of  business  of  defend- 
ant is  in  Jefferson  county. 

3.  That  John  Echols,  beine:  its  vice-president  and  chief  officer  and 
agent  in  Kentucky,  is  in  that  county. 

The  general  denmrrer  to  that  plea  having  been  overruled,  and 
the  plaintiff  declining  to  further  plead,  judgment  was  rendere<l  dis- 
missing the  action  for  want  of  jurisdiction,  and  therefrom  this  ap- 
peal is  prosecuted. 

The  precise  question  of  jurisdiction,  now  before  us,  was  made  and 
decided  In  the  case  of  Hherill  v.  C,  O.  &  S.  W.  Railway  Co.,  Nov. 
14,  1889,  11  Ky.  Law  Rep.,  502.  It  was  there  held  that  the  juri*- 
diction,  in  cases  like  this,  is  regulated  and  determined  by  section  7S« 
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CSvil  Code,  as  follows :  ''Excepting  the  actions  mentioned  in  75,  an 
action  against  a  common  carrier,  whether  a  corporation  or  not,  upon 
a  contract  to  carry  property,  must  be  brought  in  the  county  in  which 
the  defendant,  or  either  of  several  defendants  resides,  or  in  which 
the  contract  is  made,  or  in  which  the  carrier  agrees  to  deliver  the 
property.  An  action  against  such  carrier  foi;  an  injury  to  a  pa9sen- 
ger,  or  to  other  person  or  his  property,  must  be  brought  in  the 
county  in  which  the  defendants,  or  either  of  several  defendants,  re- 
sides; or  in  which  the  plaintiff  or  his  property  is  injured  ;  or  in 
which  he  resides,  if  he  resides  in  a  county  into  which  the  carrier 


In  tbatcase  the  residence  of  a  corporation,  which  is  a  common 
carrier,  was  held  to  be,  accordins;  to  a  fair  construction  of  the  Code, 
the  county  in  which  its  chief  ofScer  or  agent,  if  in  the  State,  resides 
when  the  action  is  commenced.  Who  the  chief  officer  or  a^ent  is, 
in  meaning  of  the  Code,  is  determined  by  subsection  33,  section  732, 
as  follows:  *'The  chief  officer  or  agent  of  a  corporation,  which  has 
any  of  the  officers  or  agents  herein  mentioned,  is:  first,  its  presi- 
dent; second,  its  vice-president;  third,  its  secretary  or  librarian  ; 
fourth,  its  cashier  or  treasurer;  fifth,  its  cierk ;  sixth,  its  managing 
agent. 

In  case  of  a  railroad  corporation  it  is  obvious  that  the  residence 
of  its  president,  if  there  be  one  in  the  State,  or  if  not,  its  vice-pres- 
ident, if  there  be  one  in  the  State,  was  intended  and  must  be  treated 
as  the  residence  of  the  corporation  in  determining  jurisdiction  of 
the  defendant  in  actions  like  this;  and  as  this  ac*tion,  being  for  a 
personal  injury,  was  not  brought  in  the  county  in  which  the  vice- 
president,  who  is  chief  officer  of  the  defendant,  Newport  News  and 
Mississippi  Valley  llailroad  Company,  resides,  nor  in  the  county 
in  which  the  plaintiff  was  injured,  nor  in  the  county  in  which 
either  he  or  his  next  friend  suing  for  him  resides,  it  necessarily  fol- 
lows the  lower  court  has  no  jurisdiction  of  the  defendant. 

But  it  is  contended  that  the  jurisdiction  in  a  case  like  this  is  reg- 
ulated by  sec'tion  72,  which  applies  to  actions  against  corporations 
generally,  and  does  not  relate,  as  is  the  case  of  section  73,  to  corpo- 
rations that  are  like  the  defendant  here,  common  carriere.  To  adopt 
tliat  view  would  result  in  leaving  section  73  without  any  meaning 
or  application  whatever,  and  moreover  violate  a  well  settled  and 
entirely  reasonable  rule  of  construction.     « 

That  section  72  was  not  intendtnl  to  apply  to  actions  against  com- 
mon carriers  is  made  plain  by  the  express  exception  therein  con- 
tained of  actions  mentioned  in  section  73. 

It  seems  to  us  that  every  reasonable  facility  is  given  to  the  plaint- 
iff in  an  action  like  this  by  the  provision  authorizing  him  to  bring 
his  action  in  either  the  county  where  the  injury  is  done,  or  in  the 
county  where  he  may  then  reside,  if  it  be  one  into  which  the  c»ar- 
rier  passes,  or  in  the  county  of  the  cJofendant's  residence,  and  clearly 
it  can  not  be  brought  elsewhere. 

The  case  of  Ches.,  ( >.  and  S.  W.  Railway  v.  Heath's  adnVr,  10  Ky. 
Law  Rep.,  640,  has  no  application  here,  because  the  action  was 
there  brought  in  the  county  where  the  plaintiff  received  the  per- 
sonal injury  complained  of,  and  the  question  presented  and  decided 
was  in  regard  to  the  proper  person  upon  whom  to  serve  the  sum- 
mons, anU  none  arose  as  to  the  proper  county  in  which  such  actions 
mast  be  brought.  Hence,  nothing  said  in  the  opinion  in  that  case 
can  be  considered  in  conflict  with  Sherrill  v.  C,  O.  and  S.  W.  Rail- 
way Co.,  11  Ky.  Law  Rep.,  502,  nor  with  our  view^s  in  this  case. 

Judgment  affirmed. 
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Payne's  adm'r  v.  Hardesty,  Ac. 
{Filed  Sept.  11,  1890— JVb<  to  be  ieported.) 

1.  Non-residents — Constructive  service — Void  judgment — A  jndfi^ment  rendered 
against  a  non-resident  proceeded  against  by  warning  order  citing  defendant 
to  appear  in  conrt  on  th%  first  day  of  a  term,  commencing  within  sixty  days 
from  the  making  of  said  warning  order,  was  absolutely  void,  and  setting  uide 
that  judgment  at  a  subsequent  term  and  rendering  another  judgment  on  the 
defective  warning  order  does  not  validate  the  judgment. 

Subsectien  7,  section  57,  Civil  Code,  construed. 

2.  Pleading — Allegation  and  proof -^k  party  having,  in  his  petition,  alleged 
that  CArtain  persons,  who  are  non-residents,  have  an  interest  in  the  sabjeot- 
matter  of  the  action  can  not,  by  his  proof,  show  that  such  allegation  is  on- 
true. 

It  is  a  well  settled  rule  of  pleading  that  the  proof,  to  be  available  to  i 
party  relying  upon  it,  must  not  contradict  what  he  alleges,  in  his  pleadings, 
to  be  the  truth. 

Hucrh  P.  Cooper  for  appellant. 

Thompsoii  <&  McChord  and  J.  R.  Thomas  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

Thomas  B.  Spalding,  as  administrator  of  May  F.  Payne,  deceased, 
brought  this  action  to  settle  her  estate  as  an  insolvent  estate.  She 
owned  a  tract  of  land,  which  she,  in  her  life-time,  had  mortgaged  to 
the  appellee's,  Geo,  Hardesty,  intestate.  Subsequent  to  said  mortgage 
she  sold  one-half  of  said  land  to  John  McCarty.  Afterwards  the 
latter  mortgaged  this  land  to  B.  F.  Mattingly.  The  representatives 
of  those  parties  were  all  made  parties  to  this  action,  and  set  up  their 
respective  claims. 

H.  T.  Payne  and  Sedonia  McCarty  were  made  defendants  and  pro- 
ceeded against  by  warning  order.  On  the  24th  day  of  May,  1887, 
these  persons  were  warned  to  appear  at  the  next  term  of  court, 
which  commenced  in  June  following,  and  within  sixty  days  after 
the  w^arning  order  was  made.  Subsection  7  of  section  57,  Civil  Code 
of  Practice,  provides,  in  substance,  that  when  a  non-resident  is  pro- 
ceeded against  by  warniii^  order,  ne  must  be  warned  to  appear  on 
the  first  day  of  the  next  term  of  court,  ** which  does  not  commence 
within  sixty  days  after  the  making  of  the  order."  This  court,  in 
the  case  of  Brownfield  v.  Dyer,  Ac.,  7  Bush,  oOo,  decided  that  an  order 
warning  the  defendant  to  appear  and  answer  on  the  first  day  of  a 
term  of  court,  that  commenced  within  sixty  days  from  the  date  of 
the  warning  order,  was  absolutely  void.  The  order  of  warning  be- 
ing void,  of  course  the  non-resident  defendants  in  this  case  were 
not  before  the  court  for  any  purpose  whatever,  and  any  judgment 
thereafter  entered  against  them  was  "absolutely  void."  The  judg- 
ment that  was  taken  in  August  following  was  set  aside,  and  in  De- 
cember following  another  Judgment  was  entered;  but  this  latter 
Judgment  was  entered  upon  the  supposed  authority  of  the  warning 
order  of  date  the  24th  of  May  precelding,  which,  as  said,  being  void, 
conferred  no  authority  to  render  the  Judgment.  Consequently,  it 
was  void. 

But  it  is  said  that  the  non-residents  had  no  interest  in  the  event 
of  the  litigation.  Consequently,  the  Judgment  was  not  void.  It  if 
said  that  this  fact  appears  from  the  evidence.    The  petition,  how- 
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ever,  discloses  the  fact  that  they  are  interested,  in  the  event  of  the 
litigation.  It  is  thus  shown  by  the  appellant  in  his  petition,  and 
any  proof  to  the  contrary  contradicts  what  he  says  upon  that  sub- 
ject. It  is  a  well  established  rule  of  pleading  that  the  proof,  to  be 
available  to  a  party  relying  upon  it,  must  not  contradict  what  he 
alleges,  in  his  pleadiners,  to  be  the  truth.  He  will  not  be  permitted 
to  recover  upon  a  state  of  case  which  he  says  is  not  true.  If  he 
wishes  to  avail  himself  of  such  state  of  case  he  must  conform  his 
pleading  to  the  fact  proven  by  an  amendment.  This  the  appellant 
failed  to  do.  Consequently,  the  non-residents  must  be  treated  as 
having  an  interest,  in  the  event  of  the  litigation,  and  they,  not  hav- 
ing been  brought  before  the  court,  as  the  law  requires,  before  judg- 
ment was  rendered,  the  judgment  setting  aside  said  judgment  must 
be  affirmed. 

As  the  question  of  taxation  of  costs  is  not  before  the  court  for  re- 
view, we  can  not  pass  upon  it. 

The  judgment  is  affirmed. 


Smith  v.  City  of  Louisville. 

{^Filed  Sept.  11, 1890— ^Vo«  to  be  reported.) 

Municipal  taxation — Poll-tax — The  city  council  of  Louisville,  during  the 
jear  1886,  failed  to  pnss  an  ordinance  imposing  taxes,  and  the  city  assessor 
and  collector  resorted  to  the  act  of  May  12,  1884,  that  was  intended  to  rem- 
edy the  omissions  on  the  part  of  the  council.  The  taxation  was  imposed  as 
directed  by  section  4  of  said  act,  and  in  addition  a  capitation  tax  of  f2  on 
all  resident  males  over  21  years  of  a^e.  After  payment  of  the  capitation 
tax,  this  action  was  instituted  by  several  tax-payers  to  recover  the  poll  tax 
paid,  on  the  aUeged  grounds  that  the  imposition  of  same  was  unauthorizAl. 
Held~-T\k9X  the  poll-tax  was  properly  collected,  because  the  same  had  been 
imposed  by  section  2  of  the  act  of  the  Legislature,  and  there  was  no  reason 
for  its  being  embodied  Ik  the  4th  section  of  the  act.  The  statutory  rate 
fixed  bylaw  in  section  4  on  property  was  in  fact  the  levy  ordinance  for  that 
year,  as  the  Legislature  had  said  should  be,  when  the  council  failed  to  act, 
and  the  same  applied  to  the  capitation  tax  in  section  2,  as  the  Leprislature 
had  fixed  the  amount. 

Lane<!b  Burnett,  T.  L.  Burnett  and  O'Neat,  Jackson  <&  Phelps  for 
appellant. 

H.  S.  Barker  for  appellee.  . 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  city  council  of  the  city  of  Louisville,  during  the  year  1886, 
failed  to  pass  an  ordinance  ira prising  taxes,  and  the  city  assessor  and 
collector  resorted  to  the  act  of  May  12,  1884,  that  was  intended  to 
remedy  the  omission  on  the  part  of  the  council.  That  act  is  entitled 
**An  act  to  revise  and  amend  the  tax  laws  of  the  city  of  Louisville," 
and  provides : 

Sbc.  4.  ''That  if,  in  any  year,  the  general  council  shall  fail  to  pass 
a  levy  ordinance;  or  if  the  levy  ordinance  in  any  year  shall  be 
invalid  or  Inoperative,  the  rate  of  taxation  for  the  succeeding  year 
shall  be  as  follows,  and  anv  tax  bill  made  by  color  of  an  invalid 
ordinance  shall  be  valid  to  that  extent:    For  city  purposes  proper. 
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seventy-flve  cents  on  each  $100  worth  of  property  sabjeet  thereto; 
for  school  purposes,  thirty  cents;  for  subscription  to  the  Elisabeth- 
town,  Paducan  and  Louisville  and  New  Albany  railroads,  as  long  as 
these  taxes  are  needed,  thirty  cents;  for  the  sinking  fund,  forty 
cents;  for  house  of  refuge,  two  cents;  for  cleaning  and  repairiDj; 
public  ways,  eight  cents;  for  cleaning  and  repairing  sewers,  one 
cent;  for  reconstruction  of  carriageways,  six  cents;  for  bonds  under 
ordinance  and  vote  of  1883,  twelve  cents  in  each  case  on  the  $100 
worth  of  property  subject  to  tax." 

The  taxa^on  under  this  enactment  was  imposed,  as  directed,  and 
in  addition  a  capitation  tax  of  $2  on  ail  resident  males  over  twenty- 
one  years  of  age,  that  amounted  to  near  $26,000.  This  action  was 
instituted  by  several  of  the  tax-payers  of  the  city  for  themselves, 
and  all  others  who  had  paid  the  capitation  tax,  to  rec*over  back  the 
money  thus  paid  the  city.  A  demurrer  was  sustained  to  the  peti- 
tion, and  the  tax-payers  have  appealed.  Several  objections  are 
maae  in  this  court  by  counsel  for  the  city  against  the  rijjht  of  recov- 
ery. It  is  fi  st  insisted  that  the  few  tax-payers  uniting  m  the  action 
can  not  sue  for  all;  and  if  not,  that  this  court  has  no  Jurisdiction, 
by  reason  of  the  amount  involved.  Assuming  that  such  an  action 
may  be  mHJntained,  it  then  becomes  necessary  to  piiss  upon  the 
main  question,  the  right  of  recovery.  The  second  and  third  sections 
of  the  act  of  May  12,  1884,  already  referred  to,  provides  the  manner 
in  which  taxes  shall  be  levied;  or  rather  the  amount  with  which 
the  person  and  property  is  to  be  charged. 

Skc.  2.  "Thereafter  the  following  taxes  shall  be  levied:  An  ad 
vaforemiAX  on  lands  and  improvements,  and  on  certain  kinds  of 
personal  property;  a  license  t^x  (m  certain  trades  and  occupations, 
and  the  use  of  certain  articles;  a  head  tax  of  $2  a  head  on  all  resi- 
dent mah»s  more  than  twenty-one  years  of  age." 

^KC,  3.  ** The  general  council  shall,  in  each  calender  year,  as  early  in 
the  month  of  December  as  practical)!e,  by  ordinance,  levy  an  ad  raff- 
rem  tax  not  excwMling  the  following  rates :  For  city  purposes  proper, 
not  more  than  eighty-five  cents  on  each  $100;  for  the  support  of  the 
high  schools  and  common  schools,  not  more  than  thirty  cents; 
for  meeting  the  principal  and  interest  of  the  bonds  of  the  l^ouisville, 
l*aducah,  St.  I^ouis  and  New  Alhany  railroads,  not  more  than  thirty 
and  a  half  cents;  for  the  use  of  the  sinking  fund,  not  more  than 
forty  cents;  for  the  house  of  refuge,  not  more  than  five  cents;  for 
cleaning  and  repairing  sewers,  not  nioie  than  two  cents  ;  for  clean- 
ing and  repairing  public  ways,  including  footways  and  cro5«iDf!^« 
not  more  than  thirty  cents;  for  reconstructing  carriage  way  of 
streets  and  alleys,  in  conformity  with  section  0  of  amending  act,  ap- 
proved I'ebruary  20,  1S73,  not  more  than  six  cents;  for  bonds  under 
the  vote  of  1888,  not  more  than  twelve  cents,"  <fec. 

The  council,  having  failed  to  comply  with  the  provisions  of  the 
city  charter  for  the  year  mentioned,  section  4,  already  given,  fixes 
the  rate  and  amount  of  tax  to  be  collected.  Under  section  3  the 
council  has  a  discretion  in  fixing  the  rate  of  taxation  for  city  pur- 
poses, not  to  exc(H.»d  the  limit  prescribed,  and  failing  to  exercise  this 
discretion,  or  to  act  at  all,  the  Legislature  has,  by  section  4,  fixed 
the  amount  of  tax  to  be  imposed.  Then  it  is  argue<l,  as  section  4 
does  not  authorize  the  collection  of  the  head  lax,  and  there  beinj: 
no  ordinance  on  the  subject  by  the  city  for  the  year  mentioned,  the 
collection  was  illegal ;  and,  therefore,  a  recovery  can  be  had.  Waiv- 
ing the  question  as  to  whether  the  tax  was  or  not  voluntarily  paid, 
it  is  plain  that  the  omission  to  insert  any  provision  in  regard  to  the 
capitation  tax  in  section  4  was  intentional,  because  section  2  of  the 
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fame  act  had  already  imposed  a  head  tax  of  $2  on  each  male  inhab- 
itant over  twenty-one  years  of  age.  This  section  says  that  this 
head  tax  shall  be  levied.  There  is  no  condition  or  limitation  an- 
nexed to  it,  but  when,  by  the  third  section,  the  Legislature  author- 
izes the  ad  valorem  tax,  it  ^ive<»  a  discretion  to  the  council  in  its 
imposition,  not  to  exceed,  however,  certain  amounts ;  therefore,  the 
necessity,  when  anticipAtins:  the  failure  of  the  council  to  make  a 
levy,  for  the  Lecrislature  to  fix  the  precise  sum  for  which  the  prop- 
erty of  the  citizen  could  be  taxed. 

The  capitation  tax  had  been  imposed  by  I  he  legislature,  and 
there  was  no  reason  for  its.being  embodied  in  the  4th  section  of  the 
act.  It  was  the  duty  of  the  citizen  to  pay  it,  and  whether  fixed  or 
not  hy  ordinance,  he  has  done  that  which,  by  law,  he  ought  to  have 
done.  The  statutory  rate  fixed  by  law  in  section  4  was,  in  fact,  the 
levy  ordinance  for  that  year,  as  the  Legislature  had  said  it  should 
be,  when  the  council  failed  to  act,  and  the  same  applied  to  the  cap- 
itation tax  in  section  2,  as  the  Legislature  had  fixed  the  amount. 
While  the  city  council,  if  the  city  treasury  contained  a  surplus,  and 
no  necessity  existed  for  imposing  a  tax,  might  refuse  to  make  the 
levy,  although  the  act  was  imperative,  because  no  taxation  in  such 
a  case  would  be  required,  still  when  the  necessity  exists,  and  the 
law  imposes  the  tax,  there  is  no  reason,  with  the  curative  statute  be- 
fore him,  for  the  chancellor's  interference.  There  is  a  manifest  dif- 
ference between  the  act  of  March  3,  1870,  and  the  2d  section  of  the 
act  of  May  12,  1884.  The  first  named  act  confers  on  the  council  the 
power  to  imjiofle  a  head  tax  of  $2,  and  without  an  exercise  of  this 
power  it  could  not  be  enforced  ;  but  under  the  act  of  May  12,  1884, 
the  Legislature  has  said  the  citizen  shall  pay  the  $2  capitation  tax. 
This  operates  as  an  imposition  of  the  tax,  and  particularly  when 
considered  with  the  curative  enactment  found  in  section  4  of  the 
same.  There  was  no  reason  for  exempting  one  whe  had  no  prop- 
erty from  the  payment  of  the  head  tax,  and  imposing  the  whole 
burden  on  the  property  owner,  and  the  failure  to  allude  to  ?iead  tax 
in  the  4th  clause  was  for  the  reason  that  it  had  already  been  fixed 
and  agreed  to  be  paid  by  a  higher  power  than  Ihe  council.  It  is 
net  a  material  inquiry  how  this  money  is  to  be  appropriated,  or 
whether  there  was  a  levy  ordinance  or  not,  the  council  had  no 
power,  under  the  act  before  us,  to  relieve  one  of  a  burden  at  the 
expense  of  another,  and  the  tax-payer,  having  paid  that  which  he 
ought  to  have  paid,  is  not  entitled  in  law  equity  or  good  conscience 
to  recover  his  money  back. 

Judgment  afiirmed. 


Winn  v.  Board  of  Park  Commissioners. 
(Filed  OcL  2,  l%m—Notto  be  reported.) 

Conitruciion  of  statuifs — Special  elections — The  city  ooDncil  of  Lonisville  in 
th6  resolntion  providing  for  a  sabmisBion  to  the  voters  of  the  oitj  the  prop- 
osition of  issning  (600,000  worth  of  bonds  to  provide  for  and  maintain 
pablic  parks  in  and  near  LoaisviUe,  complied  sDbfltantially  with  the  act  of 
the  LegislatDre  by  reciting  only  so  mach  of  the  title  as  provided  for  "M^ 
tHahlishment  of  public  parks  in  and  adjacent  to  the  city  of  Louisville^'*  the  omis- 
■ion  from  the  resolntion  of  the  remaining:  words  of  the  title,  viz  :  ^^and  im- 
provement and  management  of  the  same*''  was  unimportant  and  immaterial. 

The  30th  section  of  the  act  providing  that  the  question  of  assuming  this 
indebtedness  should  be  submitted  to  the  voters  at  a  special  election  was  com  - 
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plied  with  by  the  sab  mission  of  the  proposition  at  the  regular  election  held 
on  August  4,  1890,  and  its  ratification  by  9,962  voters.  The  special  election 
called  was  an  election  for  a  definite  purpose,  that  is,  to  ascertain .  the  vishes 
of  the  tax-payers  in  reference  to  the  act  in  qnestion,  besides  the  vote  foi 
and  against  the  tax  was  taken  by  secret  ballot  under  the  provisions  of  a  Iiv 
applicable  to  the  city  of  Loaisville,  and  conducted  by  officers  appointed  bj 
the  council  for  that  purpose,  while  the  vote  at  the  general  election  was  vha 
voce  and  taken  by  separate  and  distinct  officers.  There  is  nothing  in  the 
entire  body  of  the  act  that  forbids  the  ascertainment  of  the  popular  will  at 
the  ttime  time  and  on  the  same  day  a  general  election  is  held.  The  omission 
from  the  80th  section  of  the  act  of  the  words  "<?«  days  when  no  other  elcctiom 
are  held  in  LouisvilW*^  are  significant,  and  the  Variance  from  the  rule  pre- 
scribed in  a  former  section  for  the  election  of  park  commissioners,  may  be 
explained  by  a  different  legislative  intent  governing  soch  election,  while 
the  additional  safeguard  attending  the  ratification  of  the  act  is  found  in 
the  provision  requiring  that  the  aggregate  vote  foi'  and  against  the 
act  should  exceed  one-fourth  of  the  aggregate  vote  at  the  last  precedinK 
general  election. 

Barnett,  Miller  <&  Bamett  for  appellant. 

H.  S.  Barker  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant,  Wini),  a  tax-payer  of  the  city  of  Louisville,  is  as- 
sailing the  validity  of  an  election,  held  in  the  month  of  Aueust,  in 
the  year  1890,  in  that  city,  for  the  purpose  of  ascertaining  the  pop- 
ular will  as  to  the  assumption  by  the  tax-payers  of  an  indebtedness 
of  $600,000,  for  the  establishment  of  public  parks.  It  Is  insisted 
that  the  election  is  invalid  for  two  reasons: 

1.  The  act  was  not  properly  recorded  in  the  resolution  of  the 
council  submitting  it  to  the  popular  vote. 

2.  The  election  held  on  August  4, 1890,  was  not  a  special  election, 
as  required  by  the  dOth  section  of  the  park  act  under  which  the  vote 
was  taken.  • 

Section  80  of  the  act,  from  which  the  two  questions  arise,  provided 
that  **there  shall  be  held  a  special  election  in  the  city  of  Louisville, 
at  a  date  not  less  than  thirty  days  after  the  election  of  said  commis- 
sioners, to  be  fixed  by  the  general  council  of  said  city,  at  which 
electipn  the  question  shall  be  submitted  to  the  qualified  voters  of 
Louisville  as  to  whether  or  not  this  act  shall  take  effect;  notice  of 
which  election  shall  be  published  in  at  least  two  daily  newspapers 
for  at  least  ten  days  before  the  election." 

The  title  of  the  act  of  which  section  30  is  a  part,  is:  •'^n  ad  to 
provide  for  (he  eMablishment  of  public  parks  m  and  adjacent  to  the 
city  of  IjOuisviUej  and  the  improvement  and  management  qf  the 
sameJ*^ 

The  general  council  in  fixing  the  day  for  the  election,  and  in  call- 
ing the  attention  of  the  voters  to  the  question  embodied  in  its  reso- 
lution, only  so  much  of  the  title  as  provided  for  '*the  establish roent 
of  public  parks  in  and  adjacent  to  the  city  of  Louisville,"  and 
omitted  to  add  the  words  '^and  improvement  and  management  oi 
the  same."  The  voter  was  called  on  to  adopt  or  reject  the  act  in 
question,  as  its  practical  operation  depended  upon  the  public  senti- 
ment of  the  city  to  be  expressed  at  the  polls. 

He  was  called  upon  to  say  whether  or  not  he  was  for  the  act  pro- 
viding for  these  ptidlic  parks  in  or  adjacent  to  the  city.    This,  it 
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seems  to  us,  was  a  compliance  with  the  spirit  and  meaning  of  the 
provisipn  under  which  the  submission  was  made,  and  afforded  every 
voter,  whether  intelligent  or  ignorant,  of  the  proposition  upon 
which  his  vote  was  desired,  and  the  omission  of  the  words  ^^and  the 
improvement  and  management  of  the  same,"  was  neither  deceptive 
or  misleading  to  the  voter,  for  if  he  favored  the  establishment  of 
parks  by  the  city,  the  improvement  and  management  of  the  grounds 
would  be  the  necessary  result  of  the  voters'  own  act.  Besides  the 
notice  of  the  time,  manner  and  purposes  of  the  election  was  given  in 
the  daily  newspapers  of  the  city,  in  whicii  was  set  forth  the  entire 
title  of  the  act,  and  if  the  resiplution  had  been  defective,  the  notice 
given  would  have  remedied  the  irregularity  in  the  proceeding. 

As  to  the  second  ground  for  a  reversal,  it  is  maintained  tliat  as 
this  vote  was  had  on  a  day  when  State  and  county  officers  were 
elected,  it  was  not  a  special  election  within  the  meaning  of  the  act. 
Section  2  of  the  act  establishes  a  board  of  six  park  commissioners, 
to  be  chosen  by  the  qualified  voters  of  the  city  at  a  special  election, 
to  be  called  by  the  general  council,  and  after  prescribing  the  quali- 
fications of  the  members,  further  provides,  ''^election  for  park  com- 
missioners  shall  always  be  special  elections^  on  days  when  no  other 
elections  are  held  in  Louisville,^^  These  commissioners  were  elected 
in  strict  accordance  with  the  act  in  question,  and  have  qualified  as 
such.  Its  provisions  are  many,  with  reference  to  the  duties  of  the 
commissioners  and  management  of  the  park,  and  after  these  duties 
have  b^n  imposed,  the  thirtieth  section  of  the  act  provides:  ''That 
there  shall  be  a  special, election  in  the  dty  of  Louisville  at  a  date  not 
less  than  thirty  days  after  the  electio7i  of  said  commissioners,  to  be  fixed 
by  the  general  council  of  said  city,''^&c,  A  mcyority  of  the  votes  cast 
determined  the  result,  provided  the  aggregate  vote  for  and  against 
the  proposition  was  not  less  than  one-fourth  of  the  aggregate  vote  at 
the  last  preceding  general  election  for  city  or  State  purposes. 

The  election  having  been  held,  those  in  favor  of  the  public  parks 
numbered  9,962;  those  against,  2,997.  so  it  is  evident  that  the  voters 
of  the  city  favored  the  measure. 

It  is  argued,  however,  and  very  proijerly,  that  this  expression  of 
public  sentiment  by  which  a  majority  impose  heavy  burdens  on  the 
minority,  is  unlike  popular  elections  for  public  position,  and  dan  not 
be  controlled  by  the  same  general  rule,  and  that,  although  the 
voice  of  the  mtgority  has  been  fairly  expressed,  as  the  result  is  the 
imposition  of  a  burden  upon  those  who  are  unwilling  to  assume  it, 
the  provisions  of  the  act  must  be  strictly  followed,  at  least  in  its 
spirit,  and  the  manner  of  holding  the  election  must  be  as  prescribed. 
This  is  the  recognized  doctrine  applicable  to  this  character  of 
I^islation,  and  unless  the  vote  was  taken  at  the  time  and  in  the 
manner  provided,  it  would  be  held  invalid.  The  demand  of  the 
public  by  reason  of  the  majority  vote  will  not  be  listened  to  bvthe 
chancellor  unless  the  statute  has  been  complied  with.  The  qualRoii 
then  arises,  what  meaning  is  to  be  given  the  words  special  election, 
as  found  in  the  thirtieth  section,  or  in  other  words,  what  was  the 
legislative  intent?  It  is  a  well  settled  rule  in  the  construction  of  a 
statute  that  "every  part  must  be  construed  together,  and  the  inten- 
tion of  the  law-making  power  must  be  ascertained  from  the  entire 
act."  It  is  argued  that  as  the  Legislature  in  providing  a  special 
election  for  park  commissioners,  further  provided  that]  such  election 
should  be  held  ^^on  days  when  no  other  elections  are  held  in  Louis- 
ville;*^ that  when  the  Legislature  used  the  words  special  election  in 
the  section  in  reference  to  the  approval  or  rejection  of  the  act,  the 
intention  was  to  have  the  will  of  the  voter  expressed  at  a  time 
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when  no  other  election  was  bein^  held,  whether  State,  county  or 
municipal. 

lu  the  election  of  park  commissioners  the  Legislature  doubtlen 
<K)nsidered  the  i^ct  that  such  an  election  would  to  held  at  the  expi- 
ration of  each  official's  term  of  office,  and  to  prevent  the  influenceB 
that  might  be  exerted  over  the  voter  by  reason  of  other  municipal 
or  State  elections  by  candidates,  in  whom  the  voter  might  be  inter- 
ested, expressly  provided  that  such  elections  should  be  held  at  a 
time  when  no  other  elections  were  held.  In  investing  such  a  large 
sum  of  money  to  be  devoted  to  the  welfare  and  prosperity  of  the 
city,  it  was  manifestly  the  purpose  of  the  Legislature  to  place  the 
control  of  the  parks,  if  possible,  in  the  hands  of  those  who  were 
devoted  to  the  interests  of  the  city,  than  to  the  preferment  of  those 
who  might  be  seeking  favor  from  the  voter  in  the  State  or  munici- 
pal government,  and  for  that  reiison  reiiuired  these  annual  elections 
to  be  held  when  no  such  influence  would  control. 

After  making  this  express  provision  in  regard  to  the  election  of 
the  commissioners  in  the  secon4  section  of  the  act,  and  then  pro- 
ceeding to  prescribe  their  duties  when  elected,  in  the  thirtieth  sec- 
tion a  special  election  was  directed  to  be  held  for  or  against  the  act^ 
omitting  entirely  the  provision  that  it  should  not  be  held  when  any 
other  election  was  being  held,  and  providing  as  a  means  of  obtain- 
ing a  full  expression  of  public  sentiment  and  of  protecting  the  tax- 
payer against  a  small  minority  vote,  that  although  a  majority  of 
those  voting  favored  the  law,  it  should  not  take  eflTect  if  the  ag- 
gr^ate  vote  for  and  against  it  was  less  than  .one-fuurth  of  the  ag- 
gregate vote  at  the  last  preceding  general  election.  The  special 
election  called  was  an  election  for  a  definite  purpose,  that  is,  to  as- 
certain the  wishes  of  the  tax-payer  in  reference  to  the  act  in  ques 
tion.  Thus  far  it  is  to  be  distinguished  from  a  general  election,  but 
there  is  nothing  in  the  entire  body  of  the  act  that  forbids  the 
ascertainment  of  the  popular  will  at  the  same  time  and  on  the  same 
day  a  general  election  is  being  held. 

In  the  general  election  the  voting  was  viva  voce  in  accordance  with 
the  Constitution  of  the  State,  and  held  by  officers  appointed  under 
the  general  law  of  the  State,  while  the  vote  for  and  against  the  tax 
was  ta&en  by  secret  ballot  under  the  provisions  of  a  law  applicable 
to  the  city  of  Louisville,  and  conducted  by  officers  appoi-nted  by 
the  council  for  that  purpose.  It  was  in  every  sense  a  vote  for  a  defi- 
nite purpose,  and  that  vote  was  in  the  meaning  of  the  act,  a  special 
election,  although  the  polls  were  opened  at  the  same  time  and  at 
the  same  place  the  State  election  w&9  being  held.  It  is  obvious  the 
Legislature  did  not  intend  that  the  vote  on  the  act  itself  should  be 
taken  on  a  day  when  no  other  election  was  being  held,  and  one  of 
the  most  cogent  reasons  for  so  adjudging  is  that  after  inserting  such 
a  provision  so  as  to  remove  the  election  of  commissioners  tliat  oc- 
curred annually  from  the  influences  that  sometimes  afl^t  general 
election,  when  requiring  a  vote  on  the  act  itself,  no  such  provision 
is  to  be  found. 

The  judgment  below  is,  therefore,  affirmed. 


BaRGHMAX  v.  PoRTMAN. 

{Filed  Sept.  6,  1890— iVb<  to  be  reported.) 

Partnership — Hf  scission  of  contract — Consideration — Sale  of  liquor — B-  and  P., 
being  joint  owners  of  a  hotel,  with  the  farnitare  therein,  entered  into  a 
written  contract  by  which  B.  agreed  to  sarrender  aU  control  of  the  hotel  to 
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P.,  who  also  agreed  to  take  the  interest  of  B.  in  all  the  f arnitnre.  at  an 
agreed  yaluation,  and  to  pay  to  the  joint  owners,  styled  a  firm,  the  sam  of 
9725  annually  for  the  nse  of  the  hoase,  and  to  oontinne  said  contract  for  a 
period  of  years,  say  ten  years.  In  an  action  to  recover  rent  by  B.,  the 
chancellor  rescinded  the  contract  between  the  parties,  apparently  upon  the 
ground  that  the  transaction  was  a  partnership,  and  shortly  after  the  mak- 
ing of  the  contract  B.  advocated  and  voted  for  the  "local  option"  law, 
which  prohibited  the  sale  of  liqaors  in  said  town,  and  greatly  reduced  the 
proceeds  derived  by  P.  from  the  bar-room  attached  to  the  hotel.  Held — 
That  the  contract  was  not  a  partnership  transaction,  but  a  renting  by  P.  of 
B*8  one-half  interest  in  the  hotel  property,  and  it  was  no  violation  of  the 
terms  or  the  spirit  of  the  contract  for  B.  to  vote  either  for  or  against  the 
sale  of  liquor. 

Hill  A  McRoberts  and  R.  C.  Warren  for  appellant. 

W,  H.  Miller  and  W.  O.  Bradley  for  appellee. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Barghman  and  Portraan  were  the  joint  owners  of  certain  hotel 
property  in  the  town  of  Stanford,  as  well  as  other  houses,  and  on 
the  23d  of  November,  1883,  entered  into  this  contract: 

"Know  all  men  by  these  presents  that  we,  Henry  Barghman  and 
M  C.  Portman,  own  the  St.  Asaph  Hotel  in  partnership  or  equally. 

Now  it  is  agreed  that  the  said  M.  C.  Portman,  of  said  firm,  shall 
take  charge  of  the  hotel,  and  all  the  lot  and  stables  belonging,  and 
run  it  as  a  hotel  in  the  town  of  Stanford  for  a  term  of  years,  say 
ten  years,  unless  either  the  said  Barghman  or  Portman  should  die, 
then  the  administrator  or  executor  shall  have  the  right  to  close  the 
contract  or  run  it.,  as  he  may  choose,  should  he  think  best;  and  the 
said  Portraan  is  to  do  whatever  little  improvement  on  said  property 
in  the  house  at  his  own  expense;  if  any  accident  from  wind  or  fire 
make  it  necessary  for  any  improvement,  then  the  said  firm  shall 
bear  the  expense  equally;  otherwise,  the  said  Barghman  is  to  be  at 
no  expense  whatever.  The  firm  agrees  to  paint  the  whole  house, 
including  the  store-house  outside,  at  equal  expense.  The  said  Port- 
man  is  to  pay  to  the  firm  of  Barghman  &  Portman,  annually,  $725 
at  the  end  of  each  year,  and  the  said  Portman  is  to  take  possession 
on  the  1st  of  January,  1884;  also  the  said  firm  own  two  store-houses 
attached  to  the  premises,  which  we  agree  to  rent  for  the  best  price 
possible,  and  divide  the  proceeds  equally  between  the  firm.  It  is 
agreed  also  that  the  said  M.  C.  Portman  takes  all  the  furniture  in 
said  hotel  at  a  valuation  by  two  disinterested  men,  and  pay  Henry 
Barghman  his  half  of  the  same  when  he  takes  possession."  The 
purpose  of  this  action  was  to  recover  rent  by  Barghman  under  this 
contract,  and  the  chancellor,  by  reason  of  certain  defenses  set  up,  re- 
scinded the  contract  between  the  parties. 

It  seems  from  the  character  of  the  pleadings  and  the  argument  of 
counsel  that  the  court  below  regarded  the  contract  as  recognizino: 
the  existence  of  a  partnership,  with  the  right  of  either  party  to  end 
the  contract  whenever  it  was  to  the  interest  of  the  firm.  A  bar- 
room was  attached  to  the  hotel,  and  no  doubt  was  one  of  the  prin- 
cipal sources  of  revenue  to  the  proprietor.  The  local  option  law 
passed  by  the  Legislature,  after  the  making  of  this  contract,  de- 
brived  the  appellee  of  this  source  of  profit,  and  reduced  the  proceeds 
from  the  hotel  greatly.  Barghman,  who  owned  the  hotel  in  con- 
junction with  Portman,  was  an  ardent  advocate  of  the  law,  and  it 
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is  urged  that  this  act  of  his  so  far  affected  the  contract  as  to  autho^ 
ize  its  rescision.  Without  discussing  this  question,  we  need  only 
say  that  if  a  renting,  the  lessee  took  it  subject  to  legislative  regula- 
tion, and  it  was  no  violation  of  the  terms  or  the  spirit  of 
the  contract  for  Harghman  to  vote  either  for  or  against  the  sale 
of  liquor.  That  Barghinan  and  Portman  were  the  joint  owners  of 
this  property  is  plain  from  the  facts  alleged,  and  while  the  contract 
designates  the  two  as  constituting  a  firm,  it  is  apparent  that  it  was  a 
renting  by  Portman  of  Barghuian  of  the  latter's  interest  in  the 
hotel  for  the  period  of  ten  years. 

Barghman  was  entitled  to  none  of  the  profits  resulting  from  the 
running  of  the  hotel,  nor  could  he  be  compelled  to  share  the  loss  or 
any  part  of  it,  but  yet  it  is  insisted  by  Portman.  that  he  could  run 
the  hotel  as  long  as  it  was  pr  fitable,  and  when  the  period  arrived 
that  no  money  could  be  made,  he  then  had  the  right  to  abandon  the 
contract.  It  is  conceded  that  Portman  made  a  handsome  profit  un- 
til the  passage  of  the  local  option  law,  and  still  Barghman  got  no 
part  of  these  profits,  but  was  only  entitled  to  one-half  of  the  rental. 
This,  therefore,  is  not,  and  should  not  have  been  an  action  to  settle 
the  partnership,  as  the  contract  amounts  to  a  renting  by  one  joint 
tenant  from  another  of  a  one-half  interest. 

The  tenant  or  joint  owner  renting,  enjoying  the  whole  profits,  and 
paying  to  his  co-tenant  the  one-  half  of  the  rental  as  fixed  by  tlie 
agreement.  Portman  was  to  take,  and  did  take  all  the  furniture  in 
the  house  at  a  value,  to  be  ascertiuned  by  two  di^^mterested  parties, 
and  pay  to  Barghman  his  half  of  the  valuation,  the  entire  contract 
showing  a  surrender  and  control  by  Barghman  over  the  hotel,  and 
placing  it  with  Portman  to  run  it  for  the  period  mentioned,  Poft- 
man  to  receive  all  the  profits.  We  can  not  well  construe  this  con- 
tract in  any  other  light,  and,  therefore,  the  judgment  below 
rescinding  the  contract  is  reversed,  with  directions  to  dismiss  the 
eross-petition  of  the  appellee. 


MrDD'S  EX'ORS  V.   MiTDD,  &C. 

iFiled  Sept.  9,  1890— iVb<  to  be  reported,) 

Parties  to  actions — Pleading — A  vendee  of  land  owing  a  note  for  DDpftid 
purchase  money,  which  was  not  secured  by  a  lien  on  the  land,  was  sued 
jointly  with  the  executrix  of  one  who  had  taken  np  the  note,  the  action  was 
dismissed  without  prejudice  as  to  the  executrix,  and  after  the  expiration  of 
one  or  two  terms,  after  the  dismissal,  an  amended  petition  was  filed  to  cure 
the  defects  of  the  proceeding.  Held — That  said  amendment  wan  too  late, 
and  ineffectual,  besides  if  there  was  any  consideration  to  uphold  the  prom- 
ise  made  by  the  decedent  it  was  such  as  would  have  authorized  a  separate 
action  af^ainst  the  executrix. 

J.  W.  Lewis  for  appellants. 

W.  E.  Selecman  and  J.  W.  S.  Clements  for  appellees. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

S.  A.  Mudd  purchased  of  his  father,  Donatius  Mudd,  a  one-half 
interest  in  a  tract  of  land  for  $8,0<)0,  the  last  payment  to  be  made  in 
four  years,  and  the  lien  for  this  last  note  expressly  released  by  the 
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conveyance.  B.  E.  Mudd  paid  off  the  lien  note  and  the  land  was 
conveyed  to  him  by  S.  A.  Mudd.  This  action  was  brought  asainst 
S.  A.  Mudd,  the  vendee  of  his  father,  and  against  Teresa  Mudd,  as 
executrix  of  R.  E.  Mudd,  to  recover  the  amount  of  this  last  note, 
the  i>etition  and  amended  petition  alleging  that  R.  E.  Mudd  in  his 
life-time  assumed  and  promised  to  pay  to  Donatius  Mudd  this  last 
note.  Before  the  amended  petition  was  filed  the  executrix  of  R. 
£.  Mudd  by  motion  and  rule  against  the  plaintiff  had  the  action  as 
against  her  dismissed  without  prejudice.  She  was  then  out  of 
court.  The  amended  petition  was  filed  in  the  clerk's  office  for  the 
purpose  of  curing  the  defects  in  the  proceedings  after  one  or  two 
terms  had  expired  without  any  offer  to  amend,  and  when  no  leave 
to  amend  had  been  given  by  the  original  judgment.  This  was  aa 
independent  promise  by  R.  E.  Mudd,  if  made,  to  pay  a  debt  to 
which  he  was  a  stranger  at  the  time  the  debt  was  created. 

As  between  him  and  S.  A.  Mudd  the  exhibits  and  pleadings  show 
that  S.  A.  Mudd  has  no  cause  of  action  against  him,  and  if  R,  E. 
Mudd  is  indebted  to  Donatius  Mudd  or  his  assignees,  it  is  by  reason 
of  a  promise  based  upon  a  consideration  that  would  make  it  R.  E. 
Mudd's  debt  and  not  that  of  S.  A.  Mudd.  The  action  as  to  R.  E. 
Mudd's  executrix  having  been  dismissed,  no  amendment  should 
have  been  allowed,  but  the  appellant  left  to  bring  his  independent 
action.  This  is  his  remedy,  if  the  promise  alleged  is  binding,  a 
question  not  necessary  to  be  decided. 

Judgment  affirmed. 


Houston  v.  Wandelohr. 
(Filed  Sept.  9, 1890— iVb^  to  be  reported.) 

Pleading— Liability  of  clerks — Measure  of  damages — Appellant's  petit  ion 
allei^ed  that  he  broaght  euit  in  the  Pendleton  Circuit  Court  against  D.  and 
others  to  reoover  the  possession  of  aboat  175  acres  of  land.  The  trial  of 
the  case  resalted  in  a  judgment  against  the  appellant,  and  he  prayed  an 
appeal.  His  bill  of  exceptions  was  agreed  on  and  filed,  and  he  also,  within 
the  time  allowed  by  law  in  which  to  appeal,  requested  the  appellee,  who  was 
clerk  of  said  oonrt,  to  furnish  him  a  copy  of  the  bill  of  exceptions  to  for- 
ward to  this  court  as  his  appeal ;  but  the  clerk  failed  to  furnish  him  with 
said  copy,  and  he  thereby  lost  his  right  of  appeal.  He  brings  his  action 
aKainst  the  clerk  to  recover  |3,000  in  damages  for  his  failure  to  make  said 
copy.  The  lower  court  sustained  a  demurrer  to  the  petition,  and  this  ap- 
peal is  prosecuted.  /TirA/— That  the  petition  is  defective,  for,  conceding  that 
the  negligence  of  the  clerk  subjects  him  to  pay  such  damages  as  appellant  has 
soatained,  the  petition  does  not  state  facts  to  show  that  any  reversible 
error  existed  in  the  judgment  appealed  from.  The  alleviation  in  the  peti- 
tion that  plaintiff  believes  he  would  have  obtained  a  reversal  of  the  case,  be- 
inf(  a  mere  conclusion  of  the  pleader,  and  not  a  statement  of  facts. 

The  question  as  to  whether  errors  in  the  judgment  could  he  considered 
in  a  collateral  proceeding,  conceding  that  the  petition  showed  such  errors 
to  exist,  is  not  decided. 

Quere,  Was  not  the  appellant^s  only  remedy  against  the  clerk  by  rule  or 
mandamus  from  the  Court  of  Appeals  ? 

W.  J.  Perrin  for  appellant. 

L.  T.  Applegate  for  appellee. 

.   Appeal  from  Pendleton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 
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The  appellant,  as  appears  from  his  petition  in  this  case,  sued  in 
the  Pendleton  Circuit  Court,  Wm.  C.  Ducker,  Ac,  to  recover  the  pjw- 
session  of  about  one  hundred  and  seventy-five  acres  of  land.  The 
trial  of  the  case  resulted  in  a  'Judgment  airainst"  the  appellant 
His  bill  of  exceptions  was  agreed  on  and  filed,  and  he  prayed  an 
appeal  to  this  court.  Healso,  within  the  time  allowed  by  law  in  which 
to  appeal,  requested  the  appellee,  who  was  clerk  of  said  court,  to  fur- 
nish him  a  copy  of  the  bill  of  exceptions  to  forward  to  this  court  as 
his  appeal;  but  the  clerk  failed  to  furnish  him  with  such  copy,  and 
be  thereby  lost  his  right  of  appeal.  He  brings  this  action  against 
the  clerk  to  recover  $8,000  in  damages  for  his  failure  to  make  said 
eopy,  Ac.  The  lower  court  sustamed  a  demurrer  to  this  petition, 
and  the  appellant  has  appealed  to  this  court. 

It  was  the  duty  of  the  appellee  to  make  a  copy  of  the  bill  of  ex- 
ceptions for  the  appellant  upon  the  latter's  request.  He  should  have 
made  such  copy  with  all  reasonable  dispatch,  provided  the  request 
was  made  within  the  time  allowed  the  appellant  to  appeal.  His 
failure  to  do  so  would  subject  him  to  any  damages  that  the  appel- 
lant has  sustained  by  reason  thereof.  But  what  damages  was  the 
appellant  sustained  by  reason  of  such  failure?  The  facts  alleged  in 
the  petition  fail  to  sliow  that  the  appellant  sustained  any  damages 
by  reason  of  such  failure. 

If  the  land  belonged  to  the  appellant,  and  he  was  in  said  action 
entitled  to  recover  tne  possession  of  it,  and  by  reason  of  an  errone- 
ous judgment  he  was  deprived  of  that  right,  then  he  was  damaged 
to  the  extent  of  his  loss.  On  the  other  hand,  if  the  Judgment  was 
not  erroneous  the  appellant  was  not  damaged  by  it.  So  the  appel- 
lant's right  to  damages  depends  upon  the  fact  whether  he  was  de- 
prived of  his  right  to  said  land  by  an  erroneous  Judgment  of  the 
court.  We  can  not  say  that  said  judgment  was  erroneous  in  any 
particular.  If  siud  case  were  here  for  review,  its  correctness,  in  all 
its  parts,  would  be  presumed,  unless  an  error  appeared  therein. 
Not  a  fact  is  alleged  that  tends,  even,  to  show  that  said  ludgment 
deprived  the  appellant  of  any  right  to  which  he  was  entitled.  It  is 
true  that  the  appellant  alleges  that  he  ^'believes"  that  he  would 
have  reversed  the  case,  but  he  does  not  allege  any  fact,  whatever,  that 
indicates  a  reversible  error.  In  the  absence  of  such  fact  the  alle- 
gation as  to  his  belief  that  he  would  have  reversed  the  ease  must 
be  regarded  as  merely  the  conclusions  of  the  pleader;  and  in  the 
absence  of  such  fact  we  must  presume  that  the  judgment  was  right 
in  all  its  parts. 

But  if  the  appellant's  petition  had  shown  that  said  judgment  was 
erroneous,  then  the  nuestion  would  be  presented  as  to  whether  the 
errors  could  be  considered  in  a  collateral  proceeding.  As  the  judg- 
ment showed  that  the  api)ellant  was  not  entitled  to  recover,  is  not 
that  judgment  conclusive  against  the  appellant  in  a  case  of  this 
sort?  It  now  stands  in  full  force  and  effect,  and  it  says  that  the  ap- 
pellant is  entitled  to  nothing.  80,  can  he  show  in  a  collateral  pro- 
ceeding that  said  judgment  was  erroneous  in  order  to  entitle  him  to 
recover  damages  against  the  clerk  for  a  failure  to  do  his  duty?  Such 
a  decision  would  not  reverse  the  Judgment,  it  would  stand  in  full 
force  and  be  conclusive  upon  the  appellant;  yet,  to  allow  the  appel- 
lant to  recover,  we  would  have  to,  m  effect,  reverse  the  case  as  fitf 
as  the  appellant  and  appellee  are  concerned,  notwithstanding  the 
fact  that  it  stands  in  full  force  and  effect  as  far  as  the  appellant's 
right  to  the  land  is  concerned,  and  is  conclusively  presumed  to  be 
correct.  Was  not  the  appellant's  only  remedy  against  the  clerk  by 
rale  or  mandamus  from  this  court?    But  owing  to  the  defective  pe- 
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tition  in  not  pointing  oat  the  errors  of  Judgment,  it  is  not  necessary 
to  decide  tiie  foregoing  question. 
The  Judgment  is  affirmed. 


Young  v.  Cox. 

(Filed  Sept.  11,  1890— iVb^  to  be  reported.) 

Burden  of  proof — Pleading — Possession — Limitation — Apptallant's  petitiOB 
allefced  that  she  was  the  owner  and  entitled  to  the  possession  of  a  tract  of 
about  652  acres  of  land,  describing  the  same  by  metes  and  bounds,  and  al- 
leged that  appellee  has  anlawfnUy  entered  npon  it  and  taken  possession  gf 
two  parcels  thereof,  containing  twenty  and  seven  acres.  The  answer  set  up 
claim  to  said  land  as  parts  of  a  tract  of  130  acres  owned  by  him,  which  ha 
had  possessed  adversely  to  a  marked  boundary  for  more  than  fifteen  years. 
AppeUant  prosecutes  this  appeal  from  a  verdict  and  jadg^ment  against  her« 
ZT^'A/— That  the  answer  alleged  safficient  defenses.  The  burden  of  proof 
was  on  appellant  to  show  a  superior  title  and  right  to  possession,  and  the 
issues,  having  been  fairly  submitted  to  the  jary,  and  the  verdict  being  sus- 
tained by  evidence,  the  judgment  is  affirmed.  It  does  not  appear  in  this 
case,  nor  is  it  material  whether  appellee  had  any  other  than  a  possessory 
right,  nor  whether  the  tract  of  130  acres  was  or  not  vacant. 

H.  C.  Martin  and  W.  J.  Macey  for  appellant. 

Lewis  A  McQuown  for  appellee. 

Appeal  from  Hart  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  statement  of  appellant's  petition  is  that  she  is  the  owner  and 
entitled  to  possession  of  a  tract  of  about  652  acres  of  land,  the 
boundary  of  which  is  set  out,  and  that  appellee  has  unlawfully  en- 
tered upon  it,  and  taken  possession  of  two  parcels  thereof,  contain- 
ing 20  and  7  acres,  the  boundaries  «>f  which  are  also  set  out,  and  cut 
and  carried  away  valuable  timber  and  kept  her  out  of  the  posses- 
sion. 

The  answer  contains  a  denial  she  is  the  owner  and  entitled  to  pos- 
session of  the  tract  of  land,  and  a  statement  in  substance  that  the 
two  parcels  of  20  and  7  acres  are  parts  of  and  embraced  by  the 
boundary,  set  out,  of  a  tract  of  130  acr^,  of  which  appellee  is  the 
owner,  and  that  he  and  those  under  whom  he  claims  have  had  the 
actual,  continuous  and  adverse  possession  of  for  fifteen  years  next  be- 
fore commencement  of  the  action,  claiming  and  using  it  to  a  well 
marked  boundary. 

It  seems  to  us  the  right  of  appellant  to  recover  the  two  parcels  of 
land  and  damages  prayed  for,  was  fully  and  fairly  put  in  issue  by  the 
answer,  all  the  conditions  necessary  to  bar  recovery  were  stated,  and 
the  statute  of  limitation  properly  pleaded.  For,  although,  appel- 
lant has  a  paper  title  to  the  tract  of  652  acres,  deduced  from  the 
Commonwealth,  still,  as  it  was  not  stated  in  the  petition  she  was  or 
ever  had  been  in  possession  of  any  part  of  it,  the  alleged  adverse 
possession  by  appellant  of  the  tract  of  130  acres,  prima  facie^  was 
not  re^ricted  by  the  lap  or  interference,  but  extended  to  the  limits 
of  the  130  acres,  including  the  two  parcels  in  dispute.  The  general 
demurrer  to  the  answer  was,  consequently,  properly  overruled.  And, 
althongh,  the  affirmative  allegations  of  the  answer  were  denied  hj 
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the  reply,  the  onus  was  on  appellant  to  show  a  superior  title  and 
right  to  possession  in  order  to  recover. 

But  upon  the  trial  the  only  evidence  offered  by  her  was  a  patent 
for  the  tract  of  G')2  acres,  issued  to  her  in  1859,  which  was  shown  to 
cover  and  include  the  two  tracts  of  20  and  7  acres.  It  is,  therefore, 
clear  that  it  was  available  and  sufiicient  for  appellee,  even  without 
paper  title,  to  show  that  he  and  those  from  whom  he  derived  title, 
had  for  the  period  of  fifteen  years  the  actual  continuous  and  adverse 
possession  of  the  130  acres,  which  was  identified  and  claimed  to  a 
marked  boundary.  For  it  seen)s  to  be  here  well  settled  that  pos- 
session without  paper  title  may  exist,  which,  if  continued  fifteen 
years,  will  bar  recovery  in  ejectment  of  any  part  of  the  land  within 
a  marked  boundary  thereof,  though  the  plaintiff  may  have  title  de- 
rived from  the  Common  wealth.  Farmer  v.  Lyons,  10  Kv.  Law 
Rep.,  374;  (.'ampbell  v.  Thomas,  9  B.  M.,  82.  It  does  not  appear  in 
this  case,  nor  is  it  material  whether  appellee  had  any  other  than  a 
possessory  right,  nor  whether  the  tract  of  130  acres  was  or  not  va- 
cant. 

The  instructions  were  more  numerous  than  necessary,  and  some 
of  them  were  more  favorable  to  appellant  than  the  law  authorized, 
and  she  certainly  was  not  prejudiced  thereby.  But  ihe  true  and 
only  issue  was  sub.stantially  submitted  to,  and  doubtless  understood 
by  the  jury.  And  as  the  verdict  is  supported  by  evidence,  the  judg- 
ment must  be  attirmed. 


MuDD  V.  Gbeen. 

{Fifed  Sept.  11,  lS90—jVot  to  be  reported.) 

Title — Adverse  pos session^ K^y^^)Xf^Ti.X  having  agreed  to  perfect  the  titU  to 
land  sold  to  appellee  before  the  purchase  money  was  required  to  be  paid, 
the  chancellor  will  compel  the  purchaser  to  accept  the  title  tendered  by  ap* 
pellant,  although  the  paper  title  may  be  somewhat  defective,  provided  the 
long  continued  possession  of  appellant,  and  of  those  from  whom  he  purchased, 
is  sufficient  to  make  a  possessory  title,  and  especially  will  this  remedy  be 
afforded  where  the  purchaser  retains  possession,  and  does  not  ask  for  a 
rescission  of  the  contract. 

W.  E.  Selecman  for  appellant. 

W.  C.  McChord  for  appellee. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

While  the  title  upon  record  to  the  land  in  controversy  is  some- 
what defective,  the  long  continued  possession  by  the  appellee,  and 
of  those  from  whom  he  purchased,  connected  with  the  possessioo  of 
the  appellant,  who  purchased  of  the  appellee,  is  sufficient  to  perfect 
title.  A  period  of  forty  years  and  more  has  elapsed  since  the  entry 
by  the  vendors  of  the  appellee,  claiming  the  absolute  title  with  a 
continued  possession.  It  is  argued,  however,  that  the  obligation  of 
the  appellee  to  perfect  the  title  before  the  money  is  paid  is  binding, 
and  the  parties  must  abide  by  their  contract.  The  effect  of  such  a  rni* 
ing  would  give  the  appellant  the  land,  who  now  has  posseflsion  under 
a  general  warranty  deed  from  the  appellee,  without  hia  paying  for 
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it,  and  as  the  possesion  has  been  of  such  a  long  and  continued  hold- 
ing the  appellant  should  be  compelled  to  pay  the  money  or  surren- 
der the  land,  when  the  facts  before  us  show  that  all  has  been  done 
that  can  be  to  make  the  paper  title  perfect.  The  interest  on  the 
purchase  money  note  is  improperly  adjudged.  The  agreement  was 
that  it  should  bear  interest  for  three  years,  and  if  the  title  was  not 
perfected  when  the  three  years  elapsed,  interest  should  cease  to  run. 
The  interest  of  McElroy  and  wife  was  obtained  by  the  appellee,  and 
from  that  time  $1,000  of  the  $2,000  runs  with  interest.  As  to  the 
balance,  interest  should  be  calculated  from  the  rendition  of  the 
judgment. 

Under  this  agreement  between  the  parties  the  appellant  or  her 
testator  was  not  required  to  accept  a  possessory  title,  but  when  the 
chancellor  finds  the  title  complete  in  that  way,  and  the  appellant 
makes  no  offer  to  rescind  the  contract,  it  seems  to  us  the  equity  of 
this  case  is  to  allow  interest  from  the  rendition  of  the  judgment. 

For  that  reason  the  judgment  is  reversed,  with  directions  to  enter 
a  judgment  in  conformity  with  this  opinion. 


Passmoore,  &c.  v.  Eastin's  adm'x. 
(Filed  Sept.  13,  1890.) 

Mechanic's  lien — Married  women — The  general  estate  of  a  married  woman 
can  not  be  Hubjected  to  the  payment  of  a  claim  for  bailding  a  stone  foun- 
dation for  a  house  on  her  land  under  section  1,  chapter  70,  General  Stat- 
utes, where  the  contract  was  made  with  the  hnsband,  'although  the  wife 
enjoyed  the  benefit  thereof,  because  she  could  bind  her  estate  only  by  writ- 
ing signed  by  her  for  necessaries^  conceding  that  a  dwelling-house  was  included 
in  the  term  necessaries. 

Section  2,  article  2,  chapter  52,  General  Statutes,  construed. 

Poston  <fe  Jacobs  for  appellants. 
Phil.  B.  Thojxipson,  sr.,  for  appellee. 
Appeal  from  Mercer  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

Wm.  Eastin,  administrator  of  whose  estate  is  appellee,  brought 
this  action  under  article  1,  chapter  70,  General  Statutes,  to  enforce  a 
lien  upon  land  owned  by  appellant,  M.  B.  Passmore,  wife  of  appel- 
lant, George  Passmoore,  tor  satisfaction  of  an  amount  alleged  due 
for  labor  done  and  materials  furnished  in  construction  of  a  stone 
foundation  of  a  dwelling-house  erected  on  the  land. 

It  seems  to  be  admitted  the  husband  contracted  with  and  agreed 
to  pay  Eastin  for  his  services,  but  though  it  is  manifest  the  wife  ex- 
pressly or  tacitly  accepted  them,  so  tar  as  she  could  in  legal  con- 
templation, and  got  and  has  since  enjoyed  benefit  thereof,  she 
denies  she  made  or  ratified  the  contract. 

Section  1  of  the  statute  provides  in  substance:  "A  person  who 
performs  labor  or  furnishes  materials  in  the  erection  *  of  a  house, 
«  «  #  *  «  Qr  fQP  the  improvement  in  any  manner  of  real  estate 
by  eofUract  with  or  by  the  vrritten  consent  of  the  owner ^  shall  have  a 
lien  thereon  and  upon  the  land  which  such  improvements  may  have 
been  made,  or  on  any  interest  such  owner  has  m  the  same,  to  secure 
the  amoiiint  thereof  with  costs." 
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It  is  not  alleged  nor  proved  that  M.  B.  Passinore  ^ave  her  tcrittm 
consent  for  performance  of  labor  and  furnishing  materials  by  Eastio 
in  constructing  the  stone  foundation.  And  if  she  made  with  him 
any  contract  therefor,  it  was  verbal  and  not  in  writing  signed  b/ 
her;  consequently  not  binding  nor  enforceable.  For  section  2,article2, 
chapter  52,  provides  that  real  estate  of  a  married  woman  shall  not 
be  liable  for  any  debt  or  responsibility  of  her  husband,  contracted 
or  incurred  before  or  after  marriage,  nor  for  her  debts  or  responsibili- 
ties contracted  after  marriage,  except  on  account  of  necessaries  for 
herself,  or  a  member  of  her  family,  her  husband  included,  cu  shall 
be  evidenced  by  writing  signed  bu  her. 

So  even  if  it  be  conceded  dwelling-houses  are,  in  meaning 
of  the  statute,  "necessaries"  for  building  which  a  ujarried 
wonfien  may  make  her  real  estate  liable,  still  the  indispensable  con- 
dition of  the  validity  of  the  contract  appellee  seeks  to  enforce 
against  M.  B.  Passmore,  is  lacking— it  is  not  "evidenced  by  writing 
si&rned  by  her." 

But  it  is  contended  in  argument  that  as  section  1,  article  1,  chap- 
ter 70,  does  not  in  terms  make  a  condition  of  existence  and.enforce- 
ment  of  a  mechanic's  lien,  that  the  contract  therein  mentioned  shall 
in  any  case  be  in  writing  and  signed  by  the  owner  of  real  estate, 
upon  which  the  house  may  be  built,  the  lien  exists  and  may  be  en- 
forced in  this  case,  as  though  M.  B.  Passmoore  was  unmarried. 

It  is  true  no  express  exception  to  operation  of  that  statute  is  made 
in  favor  of  married  women.  Neverthless,  it  must  be  considered  and 
construed  as  part  of  a  general  system  of  laws,  and,  if  possible,  made 
to  harmonize  with  the  other  statute  which  prescribes  the  conditions 
upon  which  a  married  woman  may  by  contract  incuml)er  her  real 
estate  with  liens^  Otherwise  there  would  have  to  be  given  by  im- 
plication, and  contrary  to  the  well  settled  policy  of  this  State,  valid- 
ity and  efficacy  for  special  purposes  provided  for  in  article  1,  chapter 
70,  to  verbal  contracts  of  married  women  that  are  elsewhere  in  the 
Qeneral  Statutes  expressly  and  clearly  made  invalid  and  unenforce- 
able. 

There  need  be  no  case  of  hardship  under  the  statute  as  construed 
and  understood,  for  every  one  deahng  with  a  married  woman,  can» 
by  reducing  the  contract  with  her  to  writing,  as  Eastin  might  have 
done,  make  it  binding  upon  her.  On  the  other  hand  irreparable 
and  unavoidable  wrong  and  injury  would  result  from  a  repeal  or  re- 
laxation of  the  statute.  But  with  the  expediency  and  policy  of 
the  statute  we  have  nothing  to  do.  In  this  case  it  is  so  plainly 
written  that  no  other  alternative  is  left  but  to  decide  that  no  lien 
exists  upon  the  real  estate  sought  to  be  subjected  by  appellee.  And, 
consequently,  the  judgment  of  the  lower  court  is  revereed,  and 
cause  remanded  for  the  action  to  be  dismissed. 


Sturm  v.  Meyer,  Ac. 

(Filed  Sept.  13,  1890— iVo<  to  be  reported.) 

Employer  and  employe —  Contributory  neglif^ence — In  an  action  by  an  employ* 
to  recover  damages  of  hie  employer  for  personal  injury  oaosed  by  defectire 
machinery  where  a  recovery  of  |60  damages  is  had.  On  appeal  by  plaintiff, 
^r/(/— That  the  recovery  wiU  not  be  distorbed,  as  the  plaintiff  was  the  fore- 
man and  authorized  to  repair  the  machinery  when  necessary,  and  the  jury 
may  have  believed  that  the  injury  may  have  resulted  from  his  lack  of  oare. 
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The  rale  is  that  if  the  employer  knew  or  ongbt  to  have  known  the 
defect  complained  of ,  he  is  liable,  or  where  the  employe  has  the  right  to 
depend  upon  the  judgment  of  his  employer  as  to  the  safety  of  the  ma- 
chinery, and  there  is  neglect  in  this  regard,  a  recovery  may  be  had,  bnt  the 
damages  in  this  case  may  have  been  lessened  by  contributory  negligence  of 
the  plaintiff. 

Hallam  &  Myers  for  appellant. 

Wm.  Goebel  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  is  an  action  by  an  employe  against  his  employer  to  recover 
for  a  personal  injury  caused  by  defective  machinery.  The  case  went 
to  the  jury  and  a  verdict  returned  for  $60,  from  which  the  party 
(plaintiff)  recovering  has  appejiled.  The  rule  is  that  if  the  em- 
ployer knew  or  ought  to  have  known  the  defect  complained  of,  he 
IS  liable,  or  where  the  employe  has  the  right  to  depend  upon  the 
judgment  of  his  employer  as  to  the  safety  of  the  machinery,  and 
there  is  neglect  in  this  regard  a  recovery  may  be  had.  There  was 
testimony  in  the  case  conducing  to  show  neglect  on  the  part  of 
the  employer,  but  other  testimony  on  the  part  of  the  defend- 
ant (appellee)  conducing  to  show  that  the  party  injured  (the  plaint- 
iflf)  was  the  foreman  in  the  shop,  and  employed  to  make  such 
repairs  as  he  saw  proper.  He  was  foreman  and  knew  the  danger, 
and  the  jury  doubtless  thought  under  the  circumstances  the  amount 
of  recovery  sh'^uld  be  small;  in  other  words,  that  the  appellant  by 
his  own  neglect  caused  the  injury,  resulting  from  defective  ma- 
chinery, that  he  could  have  repaired  at  any  time.  While  if  there 
had  been  no  contributory  neglect  on  the  part  of  the  plaintiff,  or 
nothing  in  the  defense  to  lessen  the  recovery,  the  amount  of  com- 
pensation allowed  would  have  been  no  equivalent  for  the  injury  sus- 
tained; under  the  facts  before  us  the  verdict  ought  not  to  have  been 
disturbed. 

The  instructions  embodied  the  law  of  the  case  and  the  judgment 
must  be  affirmed. 


MiLiiER  V.  South,  Ac. 
(Filed  Sept.  16, 1890— iVb^  to  be  reported.) 

Ejectment — Landlord  and  tenant — In  an  action  instituted  by  appellees,  as 
heirs  of  S.,  for  the  possession  of  land,  in  which  the  jodgment  was  rendered  in 
favor  of  said  heirs,  ft  is  contended  that  the  yerdiot  is  against  the  evidence, 
^//cf'— That  appellant,  having  oontinaed  in  the  possession  of  said  land, 
which  was  entered  by  his  father  as  tenant  nnder  S.,  can  not  deny  the  land- 
lord's title;  and  the  finding  below,  not  being  flagrantly  against  the  evi- 
dence, wiU  not  be  disturbed. 

J.  E.' Cooper  and  W.  W,  McGuire  for  appellant. 

A.  Duvall  for  appellees. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 
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The  heirs  of  J.  W.  South  in  1881,  shortly  aft^r  his  death,  instituted 
this  action  to  recover  of  the  appellant.  Miller  and  others,  the  posses- 
sion of  a  tract  of  land  in  the  county  of  Breathitt.  There  was  a  de- 
murrer to  the  petition  on  the  ground  that  the  boundary  was  not 
defined  with  sufficient  accuracy.  The  averments  make  a  minute 
description  of  the  land  in  controversy,  and  the  demurrer  was  prop- 
erly overruled.  The  principal  question  involved  in  this  case  is  one 
of  fact,  for  if  Martin  Miller  did  not  enter  as  the  tenant  of  South  and 
Buck,  the  appellees  would  have  some  difficulty  in  establishing;  their 
claim  of  title  or  in  overcoming  the  adverse  claim  relied  on  by  the 
appellant.  The  preponderance  of  the  testimony  favors  the  conclu- 
sion reached  by  the  court  below  that  Martin  Miller  entered  under  a 
lease  from  South  and  Buck,  and  his  son  holding  in  the  same  way, 
can  not  now  set  up  an  adverse  claim  so  as  to  defeat  the  recovery. 
There  is  no  evidence  showing  a  renunciation  by  Martin  Miller  or 
his  son,  the  appellant,  of  their  allegiance  to  the  title  of  South  until 
after  the  death  of  the  latter  in  the  year  1880.  There  is  proof  con- 
ducing to  show  that  Miller  entered  under  another  claim,  but  the 
weight  of  the  testimony  shows,  and  there  can  be  little  doubt  on  the 
subject,  that  Martin  Miller  went  upon  the  land  under  a  lease  from 
South  for  the  purpose  of  protecting  the  land  from  wrongful  entries 
by  trespassers,  and  that  he  was  to  hold  during  his  life.  The  lease 
was  recorded,  and  the  clerk's  office  afterward  destroyed  by  fire,  but 
the  clerk  or  his  deputy  testified  to  recording  it,  and  the  admissions 
of  Miller,  together  with  other  proof  as  to  the  existence  of  the  lease, 
settle  that  question  beyond  dispute.  That  South  and  Buck  enterea 
under  a  tax  title  that  may  be  irregular,  is  immaterial — neither  the 
patentee  or  the  original  owner  are  asserting  any  claim  to  this  land— 
and  the  tenant  entering  under  South  can  not  make  the  question. 

The  manner  of  entry  and  the  mode  of  holding  by  Martin  Miller 
and  his  son,  Jeremiah,  being  clearly  established,  the  qu«tion  as  to 
how  South  and  Buck  derivetl  title  is  not  necessary  to  be  looked  to. 
There  is  nothing  in  the  record  showing  a  conveyance  by  South  of 
this  land  to  another,  and  the  deed  e^  hibited  for  the  purpose  of  show- 
ing that  South  had  diveste<l  himself  of  title,  does  not  authorize  such 
conclusion,  in  fact,  it  is  apparent  that  it  is  not  the  same  land.  There 
was  ample  time  for  all  parties  to  prepare  this  case  for  hearing,  and 
there  was  no  reason  on  the  part  of  the  chancellor  for  indulging  the 
parties  in  their  efifort  to  delay  the  submission. 

Judgment  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


Greenwood  v.  Stbothee. 

{Filed  Oct  8, 1890— JVb<  to  be  reported.) 

Landlord  and  tenant — Statute  of  frauds — Contract  not  to  be  performed  wt£km  s 
year — In  January,  1SS9,  the  appellant  and  apellee  entered  into  a  parol  oon- 
traot  of  lease  of  a  farm  to  appellant  for  a  consideration  agreed  on  between 
appellant  and  appellee  for  a  term  of  one  year,  to  eommenoe  March  1,  1889, 
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«Dd  to  end  March  1,  1890.  The  appellee  refused  to  deliver  the  possension 
of  the  farm  as  agreed  upou.  and  the  appellant  institated  this  action  against 
him  to  recover  $110  in  damages. 

A  demnrrer  to  the  petition  was  sastainedf  and  the  petition  dismissed,  from 
vhioh  this  appeal  is  prosecuted.  Held — That  sabsectious  6  and  7  of  section 
1,  ohapter  22^  General  Statates,  apply  alike  to  contracts  relating  to  realty 
and  personalty  f  and  as  this  lease  was  not  to  be  performed  withm  one  year  from 
the  making  thereof^  it  is  embraced  in  subsection  7  and  will  not  be   enforced. 

Morris  <&  Peak  for  appellant. 

McCain  <&  Carroll  for  appellee. 

Appeal  from  Trimble  Circuit  Court. 

Opinion  of  the  court  by  Judge  Yost. 

In  January,  1889,  the  appellant  and  appellee  entered  into  a  parol 
contract,  by  the  terms  of  which  appellee  leased  to  the  appellant  for 
a  consideration,  agreed  upon  between  them,  a  farm  in  Trimble 
county,  for  a  term  of  one  year,  to  commence  March  1, 1889,  and  to 
end  March  1,  1890. 

The  appellee  refused  to  deliver  the  possession  of  the  farm  as 
agreed  upon,  and  the  appellant  instituted  this  action  against  him, 
seeking  to  recover  $110  in  damages  for  the  breach  of  the  contract. 

To  this  petition  the  appellee  tiled  a  general  demurrer,  which  was 
sustained  by  the  court,  and  the  appellant  electing  to  plead  no  fur--^ 
ther,  his  petition   was  dismissed,  and  from  that  judgment  this 
appeal  was  taken. 

This  case  involves  the  construction  of  subsections  6  and  7  of  section 
1,  chapter  22,  of  the  General  Statutes,  which,  so  far  as  they  bear  upon 
the  question  at  iasue  here,  are  as  follows: 

Sec.  6.  **  No  action  shall  be  brought  to  charge  any  person  upon  any 
contract  for  the  sale  of  real  estate  or  any  lease  thereof,  for  a  longer 
terra  than  one  year." 

Sec.  7.  **Nor  upon  any  agreement  which  is  not  to  be  performed 
within  one  year  from  the  making  thereof,  unless  the  contract  or 
agreement    *    *    *    shall  be  in  writing." 

The  question  to  be  considered  in  this  opinion  is :  Is  a  parol  lease 
of  land  for  one  year,  made  in  January,  to  begin  in  March,  valid  or 
invalid?  In  other  words,  does  the  7th  subsection  apply  to  contracts 
lor  the  lease  of  land,  when  the  terms  begin  in  the  future  and  is  to 
last  a  year,  or  does  it  apply  only  to  contracts  not  relating  to  sales  or 
leases  of  land  ? 

Brief  and  simple  as  this  clause  of  the  statute  seems  to  be,  it  has 
been  subjected  to  more  critical  discussion  and  a  greater  variety  of 
opinions  have  been  expressed  and  delivered  about  the  question  here 
involved  than  possibly  about  any  other  section  of  our  laws. 

The  courts  in  many  of  the  States  having  a  similar  statute  have 
construed  it,  and  we  will  now  consider  a  few  of  those  cases.  The 
case  of  Young  v.  Bake,  5  New  York,  463,  is  a  leading  case,  is 
cited  as  authority  by  the  courts  of  Indiann,  Iowa  and  Michigan, 
and  followed  by  them. 

In  that  ease  the  Court  of  Appeals  held  that  a  parol  agreement  to 
lease  real  estate  for  a  term  of  one  year,  to  begin  in  the  future,  was 
valid,  basing  the  opinion  upon  the  theory  that  the  second  section 
of  their  statute  (our  7)  had  reference  only  to  conveyances  and  con- 
tracts relative  to  goods,  chattels  and  things  in  action,  and  that  none 
of  its  provisions  had  any  application  to  or  effect  upon  contracts  or 
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a^eements  concerning  lands  or  interest  in  land,  while  the  Ist  sec- 
tion (our  6)  performed  that  office. 

An  examination,  however,  of  the  New  York  Statute  of  Frauds 
shows  that  there  was  at  that  time  omitted  from  the  2d  section  (oar 
7)  the  words  ''from  the  making  thereof,"  and  the  court  seems  to 
have  decided  that  case  on  that  omission,  usin^;  the  following  lan- 
guage: **The  question  is  whether  the  lease  or  contract,  in  order  to  be 
valid,  must  be  confined  to  one  year  from  the  time  of  granting  or  en- 
tering into  it.  The  statute  does  not  say  so.  There  is  no  word  or 
expression  which  would  seem  to  attach  any  such  qualification  or  con- 
dition to  a  parol  lease  or  contract  of  letting  for  a  year,  as  that  it 
shall  commence  immediately,  and  can  not  be  made  to  commence  at 
some  future  day.  The  appellant  *  *  *  insists  ♦  *  *  that 
the  words  *from  the  making  thereof  are  to  be  supplied,  so  that 
these  sections  of  the  Revised  Statutes  must  be  understood  as  having 
the  same  qualification  *  *  which  existed  in  the  old  statute,"  but 
had  been  omitted  from  the  new.  The  court  refused  to  supply  the 
words,  holding  that  this  omission  was  intended  by  the  Legislature 
as  an  amendment  to  the  former  statutes.  *'Now  who  can  say,"  said 
the  court,  *^or  can  have  the  right  to  say  that  when  the  alterations 
and  amendments  were  made  in  the  law,  the  Legislature  did  not  in- 
tend to  dispense  entirely  with  the  qualification  which  t/te  latter 
words  would  seem  to  import »  Omittint;  to  re-enact  those  words  shows 
conclusively  a  design  to  take  off  the  restriction  they  were  calculated 
.to  impose  as  not  being  necessary  when  the  letting  should  be  but  for 
a  single  year." 

It  is  easy  to  reconcile  this  opinion  with  the  New  York  statute. 

With  the  first  section  providing  that  no  action  should  be  brought 
upon  a  parol  contract  for  the  lease  of  land  for  a  longer  term  than 
one  year,  it  would  seem  a  surplusage  to  anply  the  second  section, 
which  only  provides  that  no  action  should  be  brought  on  a  parol 
contract  not  to  be  performed  within  a  year,  to  contracts  touching 
realty,  as  they  must  then  both  mean  one  and  the  same  thing. 

In  our  statute,  however,  the  seventh  section,  broadening  in  its 
scope,  takes  in  all  contracts  which  can  not  be  performed  within  a 
year  *'from  the  making  thereof,"  making  their  invalidity  depend 
not  only  upon  their  duration,  but  to  the  time  when  they  were  to 
begin  and  applying  alike  to  contracts  relating  to  realty  or  personalty. 
The  expression  "from  the  making  thereof  is  the  very  core  of  the 
section,  and  shows  plainly  the  breadth  of  its  purpose  and  intention. 

In  our  opinion  the  whole  tendency  of  the  language  of  the  opinion 
in  this  case  is  to  show  that  if  the  words  had  not  been  omitted  the 
court  would  have  followed  the  decision  of  the  Supreme  (Uourt  of 
New  York  m  Cromwell  v.  Grain,  7  Barbour,  192,  .which  it  over- 
ruled. 

The  Supreme  Court  of  Michigan,  in  Whiting  v.  Ahlert,  62  Mich., 
462,  held  that  an  oral  agreement  for  a  lease  of  one  year,  to  com- 
mence in  the  future,  is  valid,  but  in  the  statute  of  frauds  of  that  State 
we  find  the  provision  corresponding  with  our  sixth  section  in  a  chap- 
ter under  the  title  of  ^Fraudulent  conveyances  and  contracts  re- 
lating to  land."  While  that  corresponding  with  our  seventh 
section  is  in  a  chapter  under  the  title  of  ''Fraudulent  conveyances 
and  contracts  relating  to  goods,  chattels  and  things  in  action."  This 
clearly  evinced  the  intention  of  the  Legislature  that  one  section 
should  apply  solely  to  contracts  touching  land,  and  the  other  to  con- 
tracts touching  personalty,  and  the  court  properly  construed  the  law 
in  the  case  cited. 

The  Supreme  Court  of  Iowa,  in  Sobey  v.  Bisbee,  20  Iowa,  105,  and 
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Jones  V.  Marcy,  49  Iowa,  188;  and  the  Appellate  Court  of  Indiana, 
in  Fall  v.  Hazlerig^,  45  Indiana,  576;  Baynes  v.  Ch&staln,  68  In- 
diana, 380,  and  Bailsback  v.  Walker,  81  Indiana,  412,  in  construing 
statutes  similar  to  ours  held  that  that  section  of  their  statutes  of 
frauds  which  declares  that  no  action  shall  be  brought  upon  any 
parol  agreement  not  to  be  performed  within  one  year  from  the  mak- 
ing thereof  is  not  applicable  to  agreements  in  relation  to  real  prop- 
erty. 

Upon  the  other  hand  Taylor,  in  his  work  on  landlord  and  tenants, 
in  discussing  this  question,  says,  that  by  the  English  statutes  of 
frauds  also,  every  agreement  not  in  writing  and  signed  by  the  party 
to  be  charged  therewith  is  void,  if  not  to  be  performed  within  a 
year  from  the  making  thereof;  and  that  a  verbal  agreement  to  lease 
land  must,  by  the  En&:lish  authorities,  commence  from  the  making 
of  the  agreement  and  can  not  be  made  to  commence  at  a  future 
day. 

Brown,  in  his  work  on  statute  on  frauds,  says  that  this  section 
includes  all  contracts  which  are  of  such  a  duration,  whether  they 
concern  personalty  or  realty. 

The  Supreme  Court  of  Georgia,  in  Attwood  v.  Norton,  31  Ga., 
509;  the  Supreme  Court  of  Illinois,  in  Comstock  v.  Ward,  22  III., 
248;  the  Supreme  Court  of  Massachusetts,  in  Delano  v.  Cushing,  4 
Gushing,  44;  the  Supreme  Court  of  Alabama,  in  Cromelin  v.  Whip, 
31  Alabama,  412 ;  and  the  Court  of  Appeals  of  Missouri,  in  Briar  v. 
Bobertson,  19  Mo.,  66,  and  Sharpe  v.  Khiel,  55  Mo.,  97;  in  constru- 
ing statutes,  having  the  same  provisions  as  our  own,  held  that  a  parol 
contract  for  the  lease  of  land  for  a  year,  to  begin  in  the  future,  was 
obnoxious  to  the  statutes  of  frauds  in  that  it  was  an  agreement  not 
to  be  performed  within  a  year  from  the  making  thereof. 

If  our  own  courts  had  not  passed  upon  this  question  we  would 
still  conclude  that  not  only  the  weight  of  authorities  but  the  better 
reasoning  induces  us  to  hold  that  such  contracts  come  within  the 
statute  of  frauds  and  can  not  be  enforced.  It  seems  to  us  a  strained 
construction  to  contend  that  the  6th  section  fills  all  of  the  offices  touch- 
ing contracts  concerning  real  property,  and  the  7th,  although  using 
the  language,  "upon  any  agreement,*'  must  be  held  to  refer  only  to 
those  contracts  not  relating  to  realty.  It  is  certainly  reasonable  to 
presume  that  the  Legislature  intended  to  make  the  several  provis- 
ions uniform,  and  the  7th  subsection  to  apply  to  all  contracts, 
whether  the  agreement  was  for  the  use  of  real  estate  or  about  any 
other  matter  concerning  which  an  agreement  could  be  made. 

But  this  section  has  t)een  construed,  both  by  this  court  and  the 
Court  of  Appeals.  This  court,  in  Waters  v.  Holmes,  8  Ky.  Law 
Rep.,  780,  held  that  a  contract  made  in  October,  1880,  for  the  rent- 
ing a  tract  of  land,  the  term  to  begin  March  1,  1881,  and  to  end 
March  1, 1882,  was  not  a  contract  to  be  performed  within  a  year,  and 
not  being  in  writing  could  not  be  enforced. 

The  Court  of  Appeals,  in  Roberts  v.  Tennells,  3  Mar.,  247,  took  the 
same  view  of  this  section,  and  as  this  decision  seems  to  have  been 
overlooked,  we  will  give  the  principal  points  at  issue  in  the  case, 
which  was  an  action  of  replevin  brought  by  Tennells  v.  Roberts  for 
the  taking  of  a  horse  under  a  distress  warrant. 

Tennells  entered  upon  a  tract  of  land  belonging  to  Roberts  under 
the  following  parol  contract:  On  the  19th  of  January,  1820,  Roberts 
delivered  to  ci  third  party  a  bond  to  Tennells  for  the  land,  and  Ten- 
nells gave  to  Roberts  his  note  for  $100,  due  Sept.  4,  1821.  It  was 
agreed  upon  between  them  that  if  Tennells  paia  off  the  note  when 
due,  the  party  holding  the  bond  was  to  deliver  it  to  him,  and  the 
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land  was  to  be  his,  but  if  he  failed  to  pay  it  the  bond  was  to  be 
}?iven  to  Roberts  and  Tennells  was  to  pay  him  $25  a  year  rent  tor 
the  land.  Tennells  failed  to  pay  the  note,  and  after  he  had  occa- 
pied  the  land  for  two  years  Boberts  sued  out  a  distress  warrant  for 
the  rent  due. 

Chief  Justice  Boyle,  in  delivering  the  opinion  of  the  court,  said: 
"It  may  perhaps  be  doubted  whether  the  transaction  *  *  ♦  ought 
to  be  considered  as  an  immediate  lease  of  the  land  for  two  yean 
subject  to  be  converted  into  an  absolute  purchase  on  the  payment 
by  Tennells  of  the  note,  or  an  immediate  sale  of  the  land  liable  to 
become  a  lease  for  two  years  in  case  of  his  failure  to  pay  the  note. 
It  is,  however,  not  material  in  which  light  it  is  considered,  for  in 
either  case  it  will  obviously  come  within  the  statute  against  frauds 
and  perjuries,  as  there  was  no  memorandum  in  writing  of  the 
lease  or  the  payment  of  the  rent.  Nor  is  It  material  whether  we 
consider  the  transaction  as  coming  within  the  provision  of  the 
statutes  in  relation  to  a  lease  for  more  than  a  year,  or  within  that 
provision  which  relates  to  agreements  not  to  be  performed  within  a 
year.    In  either  case  the  effect  upon  the  contract  must  be  the  same. 

This  decision  of  the  highest  court  of  our  State  is  conclusive. 

We,  therefore,  hold  that  the  7th  section  of  our  statute  of 
frauds  applies  to  every  contract,  regardless  of  its  subject-matter, 
which  is  not  to  be  finally  and  fully  performed  within  one  year  from 
the  making  thereof.  A  parol  contract  for  the  rental  of  land  for  one 
year,  the  term  to  begin  in  the  future,  is,  within  the  statute  of  frauds, 
and  can  not  be  'enforced.  The  demurrer  to  appellant's  petition 
ought  to  have  been  sustained. 

Judgment  affirmed. 

Judge  Young  not  sitting. 
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SowDXBB,  dko.  T.  Citizxmb'  N AXIOM al  Banx  ov  Lamoastsb. 

FUed  September  24,  1890.    Appeal  from  Enox  Court  of  Common  Pleu. 
Opinion  of  the  coart  by  Judge  Yobt,  reversing. 

1.  hVhfe  a  party  signs  his  name  to  a  blank  bitl  or  note,  either  as  drawer,  makat 
or  indorser,  and  delivers  it  to  another,  he  thereby  makes  the  holder  bis 
a^ent,  the  blank  siguatare  operating  as  a  general  letter  of  credit,  whieh 
authorizes  the  party  to  whom  it  is  delivered  to  fill  it  np  in  any  manner  not 
inconsistent  with  the  character  of  the  paper,  and  an  agreement  between  (he 
siK^er  and  the  person  to  whom  the  paper  is  delivered  that  it  is  to  be  flUed 
up  for  a  certain  amount,  or  in  a  particular  way,  will  notafleot  one  who  takes 
the  paper  without  notice  of  the  agreement. 

2.  Conditional  signing  of  note — A  surety  can  not  escape  liability  upon  a  note, 
upon  the  ground  that  he  signed  it  upon  condition  that  another  was  to  sign 
it,  unless  the  holder  had  notice  of  the  agreement. 

3.  Sational  banks — Usury — If  a  national  bank  stipulates  for  more  than  tha 
legal  rate  of  interest  it  forfeits  all  interest,  and  can  recover  only  the  prin- 
cipal. National  banks  are  amenable  to  the  penalties  denounced  by  the  aet 
of  ConKress  establishing  them,  and  not  to  penalties  denounced  by  State  Imwa. 

Crawford  k  Mason  for  appellants;  James  D.  Black  for  appellee. 
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BbADY^S   A8S-KX    y.    MATTIKGIiT. 

Filed  September  24,  1890.  Appeal  from  Marion  Circuit  Conrt.  Opinion  of 
the  court  by  Jnd^e  Yost,  affirming. 

1,  Pleading  legal  conclusion — In  an  action  by  a  surety  to  enforce  a  mort- 
gage executed  by  the  principal  to  indemnify  him,  the  defendant  having  ad- 
mitted,  by  his  failure  to  deny,  that  plaintiff  signed  the  note  as  his  surety, 
aod  had  paid  the  same,  his  averment  that  the  mortgage  was  without  consid- 
eration was  but  a  legal  conclusion,  and  of  no  value.  While  a  plea  which 
avers  that  a  note,  bond  or  other  like  instrument  was  given  without  any  con- 
sideration, is  good,  the  answer  in  this  case  does  not  come  within  the  rule. 

2.  Consideration  for  mortgage — The  defendant's  denial  that  he  agreed  to  sell 
the  mortgaged  property  and  pay  the  proceeds,  or  any  part  thereof,  to  the 
plain'. iff,  did  not  constitute  a  defense,  for  the  reason  that  the  plaintiff,  if 
he  bad  a  mortgage  lien,  was  entitled  to  the  proceeds  of  sale,  whether  de- 
fendant had  promised  to  pay  the  same  to  him  or  not. 

H.  P.  Cooper  for  appellant;  Thompson  <fc  MoChord  for  appellee. 

Bbinkt  t.  Hatdbn's  adm'b. 

Filed  September  24, 1890.  Appeal  from  Nelson  Circuit  Court.  Opinion  of 
the  court  by  Judge  Young,  affirming. 

1.  Assignment  ^''"without  recourse^'' — Fraud — A  note  executed  for  the  purchase 
price  of  land  was  assigned  by  the  vendor  "without  recourse,"  the  vendor 
representing  that  the  note  was  a  lien  upon  the  land,  and  that  he  would  not 
execute  a  deed  until  all  the  purchase  money,  including  the  assigned  note, 
was  paid.  The  vendor,  however,  at  the  request  of  the  vendee,  fraudulently 
conveyed  the  land  to  a  third  party  without  retaining  a  lien.  Held — That 
the  assignor  is  liable,  notwithstanding  the  fact  he  assigned  the  note  ^'with- 
out recourse."  ■ 

2.  Limitation  began  to  run  in  favor  of  the  assignor  against  the  assignee 
only  from  the  time  when  the  assignee  discovered  the  fraud,  there  being 
nothing  to  show  that  he  might,  by  the  exercise  of  reasonable  diligence, 
have  dis'sovered  it  sooner.  The  fraudulent  conveyance  was  not  con- 
structive notice. 

John  S.  Kelly  for  appellant;  John  D.  Wicklifle  for  appellee. 

BaOIjAND,   &0.   T.   BIjAKBMAN. 

Filed  October  1,  1890.  Appeal  from  Marion  Circuit  Court.  Opinion  of  the 
court  by  Judge  Yost,  affirming. 

1.  Collateral  attack  on  judgment — A  final  judgment  in  an  action  for  the  set- 
tlement of  a  decedent's  estate  is  a  bar  to  an  action  by  one  of  the  distribu- 
tees against  the  administrator  to  recover  a  sum  with  which  she  alleges  sh  e 
was  falsely  and  fraudulently  charged  by  him,  the  charge  complained  of  hav- 
ing been  reported  by  the  commissioner,  and  his  report  confirmed,  and  judg- 
ment rendered  thereon. 

2.  Jurisdiction  to  vacate  judgment — The  Marion  Circuit  Court  had  no  juris- 
diction to  question  a  judgment  of  the  Green  Circuit  Court,  nor  to  surcharge 
a  settlement  of  an  administrator,  made  before  the  proper  tribunal  in  Green 
county. 

Thompson  ft  McChord  for  appellants;  Samuel  Avritt  for  appellee. 

COMMONWBAIiTH,    FOB   USB,    fto.    V.    HaMPTON,    ftC. 

Filed  October  1,  1890.  Appeal  from  Boyd  Circuit  Court.  Opinion  of  the 
conrt  by  Judge  Yost,  reversing  as  to  trustee,  and  affirming  as  to  his  sure- 
ties. 

The  trustee  of  the  jury  fund  has  no  authority  to  collect  that  portion  of  fines 
and  forfeitures  given  by  law  to  Commonwealth  attorneys  or  county  attor- 
neys, and  if  he  does  so,  the  sureties  on  his  bond  are  not  liable  therefor. 

T.  R.  Brown  and  John  J.  Montague  for  appellant;  John  F.  Hager  and  L. 
T.  Moore  for  appellees.     ' 
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Yavqjel  t.  Dbtx. 

Filed  September  24, 1890.    Appeal  from  Marion  Oirottit  Coart.    Opinion  of 

the  ooart  by  Presiding  Judge  Babboub,  affirming. 

/h  a  suit  Jor  the  settlement  of  a  decedent* i  estate  the  assets  in  the  hands  of 
the  administrator  being  insufficient  to  pay  the  debts,  the  ohanoellor,  in- 
stead of  ordering  a  sale  of  the  land,  directed  the  commissioner  to  rent  it 
ont  until  the  rents  received  should  pay  the  debts,  no  objection  being  mads. 
While  the  action  was  still  pending  and  awaiting  the  receipts  of  the  rentB, 
the  administrator  was  required  by  the  court  to  pay,  and  did  pay,  several  de- 
mands presented  against  the  estate,  and  which  were  not  included  in  the 
order  fixing  the  amount  to  be  realized  from  the  rents.  Held — That  upon  i 
partial  transcript  this  court  must  presume  that  these  claims  were  Tslid 
claims  against  the  estate,  and  that  the  court  properly  required  the  adminii* 
trator  to  pay  them,  and  that  it  was  proper  to  substitote  the  administrator 
to  the  rights  of  the  claimants. 

W.  B.  Harrison  for  appellant;  Russell  k.  Bussell  for  appellee. 

GA3ZiX,  ito.  y.  Oablb*b  adm'b. 

Filed  Septem*^  er  24,  1890.    Appeal  from  Louisyille  Chancery  Coort.    Opin- 
ion of  the  court  by  Judge  Youno,  affirming. 

1.  Verbal  gifts  dettceen  husdand  and  wife  ought  not  to  be  admitted  except 
upon  clear  and  satisfactory  proof  that  the  property  of  the  donor  was  vested 
in  the  donee. 

2.  //  is  essential  to  the  validity  of  a  gift  that  it  should  go  into  effect  at 
once  and  completely;  therefore^  delivery  is  essential. 

8.  Gift  by  husband  to  wife — A  husband  who  was  a  locomotive  engineer 
brought  home  a  sura  of  money  and  laid  it  on  the  table,  saying  to  his  wife: 
**This  money  is 'yours,  in  case  anything  happens  to  me  on  the  road."  After 
this  declaration,  he  deposited  the  money  in  bank  to  his  own  credit,  and 
afterward  drew  it  out  and  lent  it,  taking  the  note  payable  to  his  wife. 
Held — That  there  was  a  gift  of  the  money  by  the  husband  to  the  wife,  and 
that  he  acted  merely  ao  her  agent  in  lending  it.  The  declaration  of  the  hus- 
band was  not  intended  as  a  condition,  but  as  a  reason  for  the  gift. 

£.  B.  Watts  for  appellants;  George  Weissinger  Smith  for  appellee. 

EiHBAiiZi,  iko.  V.  Tbubman,  iko. 

Filed  September  24,  1890.    Appeal  from  Larue  Circuit  Court.     Opinion  of 
the  court  by  Judge  Young,  reversing. 

1.  Bond  of  county  judge — Time  of  execution — A  county  judge  is  required  to 
execute  bond  within  thirty  days  after  his  election  and  before  he  enters  upon 
the  discharge  of  his  duties.  Therefore,  the  fact  that  the  bond  of  a  county 
judge  was  executed  several  days  before  the  day  on  which  his  term  of  office 
commenced  does  not  render  it  void. 

2.  Same — Approval  by  clerk — Under  a  statute  requiring  the  county  judge  to 
execute  before  the  clerk  of  the  circuit  court  a  covenant  with  sufficient  sarety 
"to  be  approved  by  said  clerk,''  the  clerk's  attestation  of  the  bond  is  suffi- 
cient evidence  of  his  approval.  A  formal  certificate  of  approval  is  not 
necessary.  But  even  if  the  statute  required  such  a  certificate  its  omisaion 
would  not  render  the  bond  void. 

J.  P.  Hobson  for  appellants;  Twyman  k,  Twyman  and  J.  W.  Oore  for  ap- 
pellee. 
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Hebr,  &c.  v.  Martin. 

(Filed  Sept.  13,1890.) 

Jurisdiction-^ Restoring  title  to  /^«./— Appellants  allepfe,  in  their  petition, 
that  they  are  the  owners  of  a  tract  of  land  in  Batler  county,  bat  are 
nou-residents  of  said  county,  and  have  not  the  possession  of  said  land, 
and  that  the  appellee  has  not  posesssion  of  it;  that  in  1882  they 
sold  said  land  to  appellee,  for  which  he  was  to  pay  the  price  a^^reed; 
that  he  refused  to  accept  the  deed  tendered,  because  he  had  fraudu- 
lently procured  the  deputy  sheriff  of  said  county  to  sell  said  land 
for  a  supposed  tax  of  $3.70  for  1881,  at  which  sale  appellee  became 
the  purchaser,  and  fraudulently  procured  a  deed  to  be  made  to  him 
by  the  deputy  sheriff ;  that  said  sale  was  void,  because  no  assessment  of 
said  land  had  been  made.  They  ask  that  said  deed  be  set  aside.  Held — 
That  said  petition  states  a  cause  of  action,  a  court  of  equity  having  juris- 
diction to  restore  to  appellants  the  title  wresced  from  them  by  the  fraudu- 
lent acs  of  appallee,  although  appellants  have  not  possession  of  the  land. 
This  action  differs  from  an  action  to  remove  a  cloud  from  a  title  in  this: 
that  in  the  latter  action  the  plaintiff,  in  order  to  maintain  the  action,  must 
have  both  the  legal  title  and  the  possession. 

B.  L.  D.  Guffy  and  W..  S.  Taylor  for  appellants. 

H.  A.  James  and  H.  T.  Clark  for  appellee. 

Appeal  from  Butler  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellants  allege  in  their  petition  and  amended  petition  that 
they  are  the  owners  of  a  certain  tract  of  land  in  Butler  county ; 
that  they  are  non-residents  of  the  county,  and  have  not  the  pos- 
session of  said  land,  and  the  appellee  has  not  the  possession  of  it ; 
that  in  1882  they  *'sold"  said  land  to  the  appellee,  for  which  he  was  to 
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pay  the  sum  of  $600;  that  they  sent  a  deed  of  conveyance,  acknowl- 
edged, Ac.  to  the  Morgantown  Deposit  Bank,  to  be  delivered  to  the 
appellee ;  but  he  refused  to  accept  the  same,  because  he  had,  in  the 
meantime,  fraudulently  procured  thedeputy  sheriff  of  said  county  to 
sell  said  land  for  a  supposed  tax  of  $3.70  for  1881 ;  that  said  land  had 
not  been  listed  lor  taxation  ;  that  by  rea*H)n  thereof  the  sheriff  had 
no  right  to  sell  the  same;  that  the  appellee  fraudulently  ^'procured 
and  induced"  the  said  deputy  to  sell  said  land  for  said  tax,  Ac,  and, 
the  appellee  having  purchased  the  same,  to  make  him  a  deed  there- 
for. He  asks  that  said  deed  be  set  aside,  Ac.  A  demurrer  was  sus^ 
tained  to  the  petition  and  the  u  mended  petition  upon  the  ground, 
it  is  supposed,  that  the  appellant,  not  being  in  the  possession  of  the 
land,  could  not  maintain  an  action  to  have  this  fraudulent  sale  of  his 
property  set  aside. 

Tne  Legislature  of  this  State  in  1854  empowered  any  person,  hav- 
ing the  legal  title  and  possession  of  land,  to  proceed,  by  action  in 
equity^  Ac,  against  any  pereon  setting  up  claim  thereto,  to  estab- 
lish his  title  to  said  land;  and,  if  established,  to  quiet  the  same. 
There  was  a  similar  statute  of  this  State  before  the  adoption  of  the 
He  vised  Statutes.  These  statutes  have  been  construed  to  confer  a 
right  in  the  nature  of  an  action,  ^^Quia  temety  Such  action  has 
been  h^ld  by  some  courts  to  be  in  favor  of  persons  not  in  the  pos- 
session of  the  land  to  quiet  title  to  it,  where  the  adversary  was  not 
in  the  possession  of  it,  upon  the  ground  that  it  was  the  only  remedy 
to  redreas  the  injury  to  the  title;  but  the  Legislature  of  this  State 
has  limited  the  right  to  institute  such  actions  to  persons  in  the  pos- 
session of  the  land,  and  having  a  legal  title  to  it. 

It  is  supposed  that  the  Legislature  limited  the  right  to  sue  to  per- 
sons having  the  legal  title  and  the  possession  of  the  land,  for  the 
reason  that  none  but  those  possessing  the  perfect  right  to  the  land, 
to-wit:  the  possession  and  right  to  the  possession  and  le^  title, 
should  have  the  right  to  institute  such  action  against  any  person 
who  clouded,  or  attempted  to  cloud,  his  perfect  right  with  an  ad- 
verse claim  of  title  wnicn  might,  in  a  business  point  of  view,  if 
not  in  a  legal  point,  seriously  affect  the  market  value  of  his  estate, 
and  be  a  constant  menace  to  his  enjoyment  of  his  perfect  right. 

But  said  statute  does  not  relate  to  an  eftort  to  deprive  one  of  his 
title  by  converting  it  to  the  party's  use.  Such  effort  is  not  clouding 
the  other  person's  title  by  asserting  a  superior  legal  title,  but  is  a  de- 
privation of  the  title  by  converting  th6  same  to  the  use  of  the  per- 
son seizing  it.  It  is  the  wrongful  seizing  his  title  that  is  the 
foundation  of  the  action.-  Asserting  a  paramount  adverse  title  to 
the  land  is  a  cloud  upon  the  title  of  the  other  party,  but  to  seize  his 
title  is  to  deprive  him  of  his  right  to  his  estate. 

In  the  first  named  case  the  person  must  have  the  legal  title  and 
the  possession  in  order  to  maintain  his  action  to  remove  the  cloud 
from  his  title.  In  the  latter  case  he  can  maintain  his  action,  al- 
though not  in  the  possession  as  readily  as  if  the  injury  was  done  to 
the  corpus  of  his  estate.  Here  it  is  said  the  appellee  wrongfully 
caused  the  appellant's  title  to  be  seized  and  sold,  and  he  purchased 
it.  He  asks  that  this  sale  be  set  aside,  and  his  title  be  restored  to 
him.  By  this  wrongful  act  he  is  deprived  of  his  title.  He  asks  a 
court  of  (Hiuity  to  set  this  sale  aside  and  restore  to  him  his  title. 
How  <'an  he  get  his  title  back  unless  the  chancellor  does  this?  It  is 
his  only  remedy  for  the  wrongful  act,  and  to  deny  him  this  remedy 
is  to  deny  him  even-handed  justice. 

The  judgment  is  reversed  and  remanded,  with  directions  to  over- 
rule the  demurrer  to  petition  and  amended  petition. 
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BoBB  V.  Hannah's  ex'or,  Ac. 
(Filed  Sept.  16,  1890— A^o<  to  be  reported.) 

1.  Commisstoner's  repofi — Exceptions — The  exceptions  filed  by  the  appellant 
to  the  commissioner's  report  jof  sale  were  properly  overruled  where  the  tes- 
timony of  all  the  witnesses  shows  that  the  land  sold  for  more  than  two- 
thirds  of  the  price  fixed  by  the  appraisers,  besides,  admitting  that  the  land 
sold  for  an  inadequate  price,  mere  inadequacy  of  price  is  no  ground  for 
setting  aside  a  judicial  sale,  the  sale  having  been  made  in  accordance  with 
the  judgment  and  appraisegient  is  approved. 

'1.  Easement — The  owner  of  an  easement  having  become  owner  of  the  land 
over  which  it  was  a  servitude,  the  easement  is  extinguished,  and  the  failure 
to  set  up  the  easement  by  pleading  was  a  waiver  x>f  its  existence,  of  which 
appellant  can  not  complain. 

3.  Pieading— Parties  to  actions — The  filing  of  an  amended  petition  bring- 
ing; before  the  court  a  remote  vendor,  whose  lien  for  purchase  money  had 
not  been  released  of  record,  was  advantageous  to  appellant. 

4.  Rents — The  court  having,  after  the  confirmation  of  the  sale,  limited  the 
entry  of  the  purchaser  to  the  land  not  in  cultivation,  and  assessed  the  rents 
againtti  appellant  for  the  land  covered  by  crops,  the  same  is  approved. 

D.  G.  Falconer  and  A.  Duvall  for. appellant. 

J.  D.  Hunt  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

This  18  an  appeal  by  the  debtor  and  owner  of  land  from  judgment 
overruling  his  exceptions  to  and  confirming  a  decretal  sale  thereof, 
ind  from  a  judgment  rendered  between  time  of  the  first  judgment 
ind  the  sale  in  the  same  case  determining  the  relative  rights  of  him- 
self and  the  purchaser. 

No  question  can  be  considered  as  to  the  length  of  time  since  the 
;>ersons  selected  and  sworn  to  appraise  the  land  had  actually  been  on 
)r  seen  it,  for  as  it  was  sold  for  more  than  two-thirds  of  the  value 
ixed  upon  it  by  any  of  the  witnesses  who  testified  on  trial  of  ex- 
^ptioDsto  the  sale,  we  do  not  perceive  how  appellant  was  preju- 
liced  by  the  want  of  necessary  knowledge  on  part  of  the  appraisers, 
?ven  if  they  be  decided  not  quali fieri,  which  certainly  could  not  be 
lone  in  face  of  the  commissioner's  certificate,  and  Iheir  own  oath  to 
Uncharge  the  duties  required  of  them. 

It  appears  that  originally  173  acres  of  the  land  sold  and  another 
fact  of  about  forty-four  acn^s  were  owned  by  different  persons,  but 
X  the  time  of  the  judgment  appellant  was  owner  of  both,  and,  as  a 
egal  result,  the  right  of  way,  which  was  once  an  easement  attached 
o  the  forty-four  acres,  as  also  the  servitude  with  which  the  173  acres 
ra8  incumbered  ceased  to  exist;  and  it  was  not  an  error  to  adjulge 
he  178  acres  sold  as  unincumbered  land,  especially  as  appellant 
died  to  set  up  by  pleading  or  otherwise  before  judgnifnt  his  right 
tf  u-ay  as  an  easement,  belonging  to  the  forty-four  acres,  which  was 
lot'soid. 

Appellant  is  not  entitled,  as  matter  of  either  fact  or  law,  to  the 
hini  exception.  For  the  evidence  does  not  show  the  price  at  which 
be  land  sold  was  grossly  inadequate;  and  it  is  well  settled  that 
rhere  a  judgment  sale  of  land  is,  in  every  other  res[)ect,  legal  and 
air,  mere  inadequacy  of  price  is  not  sufficient  to  authorize  a  Chan- 
el lor  to  set  it  aside. 

The  commissioner  made  no  mistake  or  error  to  the  prejudice  of 
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appellant  in  the  form  of  advertisement  of  the  sale,  for  it  was  sold  in 
accordance  with  both  the  advertisement  and  judgment. 

We  do  not  perceive  how  it  was  possible  for  appellant  to  be  preju- 
diced ;  on  the  contrary  it  was  to  his  advantage,  for  the  plaintiff,  by 
amended  petition,  to  bring  before  the  court  a  remote  vendor  for  the 
purpose  of  having  his  lien  for  purchase  money,  which  had  not  been 
released  of  record,  adjudged  according  to  the  fact  already  satisfied 
and  discharged. 

Appellant  being  in  possession  when  the  sale  was  confirmed,  and 
having  crops  not  matured  and  harvested,  it  became  necessary  for 
the  chancellor  to  determine  and  fix  the  relative  rights  and  interests 
of  him  and  the  purchaser.  And  as  the  latter  was  thereafter  entitled 
to  possession  and  enjoyment  of  the  land,  the  only  equitable  adjust- 
ment that  could  have  been  made  was  to  limit  the  right  of  his  entry 
to  such  parts  of  the  land  as  were  not  in  actual  cultivation,  and  to  re- 
quire appellant  to  pay  a  reasonable  rent  for  use  thereafter  of  so 
much  as  he  had  in  his  growing:  crops. 

The  evidence  seems  to  sustain  the  court  as  to  amount  and  value  of 
each  fixed;  and,  therefore,  both  judgments  appealed  from  are 
affirmed. 


Schooler  v.  Turner,  Ac. 
iFiled  Sept.  .16,  ISdO— JVot  to  be  reported  ) 

1.  Gam/'nj^ — Action  by  slrani^er  >to  recover  winnings — Pleadings — Answer— \vi 
an  action  by  a  stranger,  aader  section  4,  article  1,  chapter  47,  General  Stat* 
ntes,  to  recover  of  the  winnuer  money  lost  at  gamiDg,  the  answer  alleging 
that  before  the  action  was  bronght  the  winner  had  in  good  faith  settled  with 
the  loser,  constitues  a  valid  defense. 

2.  Instructions — The  court  properly  instructed  the  jury  **if  the  money 
lost  had  been  returned  in  good  faith  and  was  not  intended  as  a  mere  device 
to  enable  the  defendant  to  evade  the  statute  or  to  retain  part  of  their  win- 
nings, they  must  find  for  the  defendant." 

W.  A.  Sudduth  and  Young,  Mitchell  &  Young  for  appellant. 

Peters  <fe  Tyler  for  appellees. 

Appeal  from  Montgomery  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

This  court,  in  Barnes  v.  Turner,  4  Met.,  1 14,  and  Caldwell  v.  Cald- 
well, 2  Bush,  446,  held,  in  effect,  that  where  the  loser  settled  with 
the  winner  in  good  faith,  before  suit  brought  by  a  stranger,  it  consti- 
tuted a  valid  defense. 

In  this  case  Turner,  Gate  wood  and  others  won  of  McGowan  near 
$2,000,  and  before  the  claim  of  the  stranger  appellant  was  asserted 
under  the  statute  they  settled  with  McGowan  by  refunding  what 
had  been  lost  by  him.  Section  4  of  article  1,  chapter  47,  provides, 
**that  where  the  loser,  or  his  creditor,  fail  within  six  months  to  sue 
for  what  has  been  lost,  any  other  person  may  sue  the  winner,  and 
recover  treble  the  amount  or  value  of  the  thing  lost,"  Ac. 

It  was,  therefore,  only  a  question  of  good  faith  between  these  par- 
ties, and  if  they  did,  in  fact,  refund  to  McGowan  what  they  cad 
won  from  him,  with  the  understanding  or  agreement  that  he  was  to 
account  in  some  other  way,  the  defense  is  a  valid  one. 

The  testimony  on  the  subject  is  positive  and  uncontradicted,  and 
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we  perceive  no  objection  to  any  of  the  instructions  given.  The 
instruction  refused  had  been,  in  substance,  ^iven  by  the  court. 

The  court  told  the  jury  :  If  the  money  lost  had  been  returned  in 
gfood  faith,  and  was  not  intended  as  a  mere  device  to  enable  the 
jefendants  to  evade  the  statute,  or  to  retain  part  of  their  winnings, 
:hey  must  find  for  the  defendant. 

The  instruction  refused  was,  that  if  the  settlement  was  not  made 
u  good  faith,  but  was  a  device  to  evade  the  gaming  laws,  then  the 
aw  is  for  the  plaintiffs.  We  perceive  no  material  difference  in  the 
QStruction  given  for  the  plaintiff  and  that  refused. 

The  judgment  below  is  aflBrraed. 


Alexander's  ex'ors  v.  Alford,  survivinc;    partner,   dc. 

{Filed  Feb.  22,  1883.) 

Guardian  and  ward — IVUness — Partnership — Set-off— T).^  who  was  guardian  of 
'm  became  inBolvent  and  resifirned  his  tru^t,  and  an  action  having  been  insti- 
Dted  against  D.  and  A.,  his  surety,  to  recover  the  amoant  due  T.,  and  the  exeou- 
Drs  of  A.,  the  surety,  having  paid  off  the  amount  due  the  ward,  are  seeking 
)  subject  certain  moneys  owing;  D.  by  Alford  &,  Co.  to  indemnify  them,  on 
tie  ground  that  it  is  money  belonging  to  the  ward,  and  which  was  loaned 
iiem  as  a  part  of  the  trust  fund.  They  seek  to  be  substituted  to  the  right 
f  the  waTd,  having  paid  off  the  debt.  Alford  <fe  Co.  say  they  have  a 
laim  against  D.  for  a  much  larger  sum  than  the  amouut  they  are  owing 
ini  and  have  pleaded  it  as  a*  set-off.  The  note  executed  to  D.  by  Alford  £ 
0.  was  made  payable  to  him  in  his  own  right,  and  not  as  {guardian,  and 
le  dealings  between  Alford  &,  Co.  and  D.  conducted  as  if  the  money  be- 
•nged  to  D.  and  not  to  his  ward.  The  member  of  the  firm  to  whom  D.  loaned 
\t  money  is  dead,  and  the  real  party  to  the  transaction,  D.,  to  whom  the 
ote  is  made  payable,  was  introduced  as  a  witness  to  show  thpt  the  firm, 
ironji^h  the  deceased  member,  borrowing  the  money,  knew  that  it  was  the 
touey  of  the  ward,  and  borrowed  as  such.  Nciii — That  D.  was  incompe- 
•nt  to  testify  as  to  the  transaction  had  with  a  deceased  partner,  where 
ich  testimony  would  tend  to  charge  a  living  member  of  the  firm 
ith  a  liability.  The  testimony  offered  would  deprive  Alford  &  Co.  of  their 
gbt  of  set-off  against  the  note  with  which  they  are  charged.  The  as- 
gnment  by  D.  of  his  interest  in  the  debt  against  Alford  k  Co.  did  not 
tnder  him  competent  as  a  witness.  Sections  2  and  9,  section  605,  Civil 
9de  of  Practice,  construed. 

D.  W.  Lindsey  for  appellants. 

Buckner  &  Allen,  Porter  &  Wallace  and'Alford  &  Smith  for  appel- 
es. 

Appeal  from  Woodford  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

Davenport,  who  was  the  guardian  of  young  Troutman,  became 
tsolvent,  resigned  his  trust,  and  Witherspoon,  having  been  ap- 
)inted  guardian  in  his  stead,  brought  his  action  against  Davenport 
id  his  surety  (or  the  executors  of  his  surety)  on  the  guardian's 
)nd  to  recover  the  amount  for  which  Davenport  was  liable.  The 
lecutors  of  Ale.xander  (the  surety)  paid  off  the  amount  due  the 
ard  of  Davenf)ort,  and  are  now  seeking  to  subject  certain  moneys 
»ing  Davenport  by  O.  P.  Alford  &  Co.,  to  indemnify  them,  on 
le  ground  that  it  is  money  belonging  to  the  ward,  and  which  was 
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loaned  them  as  a  part  of  the  trust  fund.  They  seek  to  be  substi- 
tuted to  the  rights  of  the  ward,  having:  paid  off  the  debt.  Alford  A 
Co.  say  they  have  a  claim  against  Davenport  for  a  much  larger  sum 
than  the  amount  they  are  owing  him,  and  have  pleaded  it  as  a  set- 
off. The  note  executed  to  Davenport  by  Alford  &  Co.  was  made 
f payable  to  him  in  his  own  right,  and  not  as  guardian,  and  the  deal- 
ngs  between  Alford  &  Co.  and  Davenport  conducted  as  if  the 
money  belonged  to  Davenport,  and  not  to  his  ward.  The  member 
of  the  firm  to  whom  Davenport  loaned  the  money  is  dead,  and  the 
real  party  to  the  transaction,  Davenport,  to  whom  the  note  is  made 
payable,  is  introdut^ed  as  a  witness  to  show  that  the  firm,  .through 
the  deceased  member  borrowing  the  money,  knew  that  it  was  the 
money  of  the  ward,  and  borrowed  it  as  such. 

Subsection  2  of  section  606,  Civil  Code,  contains  the  following  pro- 
vision: ** No  person  shall  testify  for  himself  concerning  any  verbal 
statement  of,  or  any  transaction  with,  one  who  is  dead  when  the 
testimony  is  given,"  Ac. 

Subsection  9  provides:  **The  assignment  of  a  claim  by  a  person 
who  is  incompetent  to  testify  for  himself,  shall  not  make  him  com- 
petent to  testify  for  another." 

The  entire  transaction  was  had  in  this  case  with  the  deceased 
partner,  and  the  testimony  of  Davenport  alone  conduces  to  estab- 
lish knowledge  on  the  part  of  the  deceased  partner  that  the  money 
borrowed  belonged  to  the  ward.  The  subsequent  transactions  be- 
tween the  firm  of  Alford  &  Co.  and  Davenport  show  an  individual 
liability  on  the  part  of  the  latter  for  a  much  larger  sum  than  the 
firm  is  owing  him,  by  reason  of  the  npte  in  controversy.  The  tes- 
timony of  Davenport  defeats  the  right  of  the  appellee,  as  surviving 
partner,  to  plead  the  claim  as  a  set-off  to  the  note,  and  changed  the 
legal  effect  of  the  obligation.  It  is  argued,  however,  that  there  is 
no  controversy  between  the  surviving  partner  and  Davenport,  but 
an  issue  as  to  whether  the  money  due,  evidenced  by  the  note,  is  the 
money  of  the  ward  or  that  of  Davenport,  to  whom  the  note  was  execu- 
ted. There  is  njore  in  the  issue  than  the  mere  question  as  to  whom 
this  money  actually  belonged  at  the  time  it  was  loaned.  The  effect 
of  the  testimony  of  Davenport  i«  to  show  knowledge  on  the  part  of 
the  firm,  and  to  change  the  character  of  the  obligation  by  making 
the  firm  nay  to  one  with  whom  they  never  contracted,  and  at  the 
same  time  deprive  them  of  the  right  to  set-off  the  amount  owing 
them  by  Davenport  against  this  note.  The  interest  of  the  witness 
may  be  in  e(|ui poise,  or  he  iii*^y  be  testifying  against  his  interest,  still 
his  testimony  aife(»ts  the  rights  or  those  who  are  not  present  to 
speak  with  reference  to  the  transaction,  and  in  rendering  all  com- 
petent to  testify,  this  was  made  an  exception,  and  for  the  purpose 
of  denying  to  one  the  right  to  testify  for  himself,  when  the  person 
with  whom  he  had  the  transaction  can  not  be  heard  to  speak.  In- 
terest does  not  now  exclude  one  from  tesii Tying,  but  when  testifying 
for  hiiiiself,  or  when  he  has  assigned  th  *  claim,  and  would  have 
been  incompetent,  if  he  had  not  assigned  it,  he  can  not  testify 
against  one  who  is  dead,  with  rf  ference  to  the  transaction,  although 
he  may  have  divested  himself  of  all  interest.  It  is  to  protect  the 
estates  and  interests  of  those  who  can  not  speak  that  this  exception 
is  made,  and  the  exception  can  not  be  disregarded,  because  the 
party  who  made  the  contract,  and  had  the  right  to  make  it,  has  no 
longer  any  interest  in  the  subject-matter  of  controversy.  Daven- 
port still  holds  the  note  of  the  firm,  and  his  right  to  maintain  an 
action  upon  it  in  his  own  name  is  unquestioned.  Suppose  he  had 
instituted  his  action  against  the  surviving  partner,  with  theallega- 
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tion  that  the  note  was  made  payable  to  him  as  an  individual  by 
mistake;  that  it  should  have  been  executed  tt)  him  as  guardian,  and 
the  deceased  partner  was  so  informed  when  the  money  was  loaned. 
The  surviving  partner  denies  any  such  Icnowled^e,  and  pleads,  as  a 
set-off,  his  note  or  account  against  Davenport,  will  it  be  insisted 
that  JMvenport  would  be  competent,  as  a  witness,  to  defeat  the 
claim  to  a  set-off,  and  change  the  character  of  the  paper,  when  the 
partner  with  whom  he  contracted,  was  dead  ?  The  interest  of  Daven- 
port in  such  a  case  might  be  to  testify  that  it  was  his  own  money, 
because  then  it  would  go  to  discharge  his  indebtedness  to  the  firm ; 
but,  as  before  stated,  the  interest  of  the  witness  in  such  a  castf  is  not 
the  subject  of  inquiry,  but  the  question  is:  Does  the  statement  made 
affect  the  rights  of  the  party  who  is  dead?  If  so,  he  is  incompetent, 
the  whole  object  of  the  statute  b?ing  to  place  the  dead  and  the  liv- 
ing upon  terms  of  perfect  equality  in  this  particular;  the  one  not  be* 
ing  able  to  testify,  the  other  shall  not.  An  administrator  or 
executor,  or  the  assignor  of  a  note,  without  recourse,  were  compe- 
tent witnesses  prior  to  the  testimony  act,  and  they  are  still  compe- 
tent, hut  can  not  testify  as  to  transactions  had,  although  in  a 
fiducial  capacity  with  one  who  is  dead,  and  fur  no  other  reason  than 
that  the  party  against  whom  they  are  testifying  can  not  be  heard.  A 
party,  who  makes  a  contract  with  another,  either  in  his  own  right,  or 
asa  fiduciary,  will  not  be  allowed  to  testify  against  one  who  is  dead, 
in  reference  to  the  transaction  with  him,  unless  called  on  by  the  ad- 
verse party,  or  unless  the  decedent,  or  his  representative,  or  some 
one  interested  in  his  estate,  shall  have  testified,  with  reference 
thereto,  or  the  agent  has  testified,  or  is  living  when  such  per- 
son offers  to  testify  with  reference  •thereto.  In  each  and  every 
such  case  the  party,  where  none  of  the  exceptions  exist,  is 
testifying  for  himself,  and  his  assignment  of  his  claim  or  right 
can  not  affect  the  quastion  of  competency.  Here  the  contract  was 
with  Davenport.  lie  had  the  right  to  make  it,  either  as  guardian, 
or  in  his  own  right,  but  he  can  not  be  Ciilled  on  to  detiiil  what  took 
place  between  him  and  the  deceased  partner,  so  as  to  bring  knowl- 
edge to  the  firm  of  the  fact  that  the  money  borrowed  was  a  trust 
fund.  The  relations  of  Davenport  to  his  ward  being  changed  can 
not  affect  the  question.  When  these  parties  borrowed  the  money 
and  executed  these  notes  they  had  the  right  to  deal  with  him,  upon 
the  faith  of  their  obligation  to  him  individually,  and  that  when  he 
contracted  the  debt  to  the  lirm  it  can  not  be  met  and  discharged  by 
their  indebtedness  to  hini.  In  the  case  of  Lawhorn  v.  Carter,  10 
Bush,  — ,  it  was  held  **that  an  opposing  party  is  not  a  competent  wit- 
ne!«  to  prove  what  took  pi  ice  between  himself  and  a  deceased  part- 
ner in  the  absence  of  the  surviving  partner.'*  There  is  no  proof 
that  the  surviving  partner  was  present,  or  knew  the  nature  of  the 
borrowing,  otherwise  than  as  shown  by  the  note,  and  as  Davenport 
was  not  a  competent  witness,  if  he  had  sued  in  his  own  name,  and 
fould  not  make  himself  competent  by  alleging  it,  the  chancellor, 
under  no  rule  of  law  or  equity,  must  undertake  to  substitute  theap- 
|>ellants  to  his  right,  or  that  of  his  ward,  in  order  that  he  might 
»peak  of  the  transaction  between  himscjlf  and  the  dead.  Nor  will 
the  chancellor  take  hold  of  slight  circumstances  in  this  case,  evi- 
dencing knowledge  on  the  part  of  the  firm,  for  the  purpose  of  mak- 
ing them  lose  thS  debt,  instead  of  the  sureties  in  the  guardian's 
bond.  The  loss  must  fall  on  either  the  surety  or  the  appellees,  and 
as  the  note' does  not  evidence  any  liability  to  the  ward,  and  the 
proof  showing  transactions  between  Davenport  and  the  appellees, 
by  which  a  mutual  indebtedness  exists,  there  would  be  no  equity  in 
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taking  the  money  from  the  appellees  under  Ruch  circumstances,  and 
apply mg  it  to  what  Davenport  owes  the  executor,  or  to  substitute 
them  to  the  rights  of  the  ward.  The  money  borrowed  was  with- 
out ear  marks,  and  nothing  enabling  the  appellees  to  know  it  was 
trust  property,  or  to  place  them  on  inquiry;  and  the  ward,  in  the 
absence  of  stronger  proof  than  appears  m  this  case  (excluding  the 
testimony  of  Davenport)  could  not  have  defeated  the  right  of  the 
firm  to  the  set-off  pleaded. 

The  relief  sought  was  properly  denied,  and  the  judgmeat  is 
affirmed. 

See  Hobb's  ex'or  v.  Russell's  *ex'or,  79  Ky.,  61,  deciding  the 
same  question. 


Depp  v.  L.  &  N.  R.  R.  Co. 
(Filed  Sept.  18,  ISdO— Not  to  be  reported.) 

Pleading — Petition — A  petition  for  damages  for  personal  injuries  allef^ingf 
that  appellant  was  indaoed  by  the  conductor  of  appellee^s  train,  opon 
which  he  was  a  passenger,  to  alight  from  it  in  the  night  time  before  it 
reached  the  platform  at  the  station  of  his  destination,  the  petition  farther 

alleging   that   the  accident  occurred  on  the day  of ,  18ti8. 

Upon  the  failure  of  appellant  to  make  the  allegations  of  his  petition  more 
specific  the  action  was  dismissed.  Held — That  the  petition  states  a  caote 
of  action.  The  court  may  dismiss  an  action  where  the  avermeDts  of  tbe 
petition  are  so  uncertain  in  character  that  it  can  not  well  be  determined 
whether  sufficient  facts  are  or  not  stated,  although  objection  be  not  takes 
by  demurrer.     In  such  a  case  no  ground  for  relief  is  presented. 

The  objection  urged  to  the  petition  that  appellant  was  not  in  fault  is  not 
tenable  for  contributory  neglect  in  a  case  like  this,  is  a  matter  of  defence. 
It  is  further  urged  that  the  petition  should  have  stated  the  date  of  the  ac- 
cident, which  being  shown*  might  prove  that  the  action  was  barred  by  limi- 
tation.   This  objection  could  only  be  made  available  by  plea. 

Boles  A  Duff  and  Wm.  P.  D.  Bush  for  appellant. 

\Vm.  Lindsay  and  Lewis  McQuown  for  appellee. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

Damages  for  personal  injuries  are  sought  in  this  action  by  the  ap- 
pellant, Peter  Depp,  upon  the  ground  that  he  was  induced  by  the 
conductor  of  the  appellee's  train,  upon  which  he  was  a  passenger, 
to  alitjht  from  it  in  the  ni^ht  time  before  it  reachcni  the  platform 
at  the  station  of  his  dentinal  ion. 

lie  was  required  to  make  the  averments  of  his  petition  more  cer- 
tain and  definite  as  to  the  manner  in  which  the  accident  o(*curred. 
He  responded  that  he  could  not  do  so,  and,  thereupon,  the  action  was 
dismissed. 

If  a  petition  fai^s  to  state  the  facts  essential  to  the  maintenance  of 
the  action,  or  the  averments  are  so  uncertain  in  character  that  itcan 
not  well  be  determined  whether  they  are  or  are  not  stated,  the  ac- 
tion may  be  dismissed,  although  objection  be  not  taken  by  de- 
murrer.   In  such  a  case  no  ground  for  relief  is  presented. 

It  is  contended  that  the  action  of  the  lower  court  must  be  sus- 
taine<i,  because  the  petition  does  not  aver  that  the  appellant  wba  not 
in  fault;  and  also  because  it  avers  that  the  accident  occurred  oo 
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the day  of ,  1888,  and  the  action  was  not  brought  until 

March,  1889.  It  Is  said  that  if  the  date  of  the  accident  had  not  been 
left  blank,  it  might  appear  from  the  petition  that  the  action,  when 
brought,  was  barred  by  limitation,  the  time  for  suing  in  such  a 
case  being  limited  to  one  year. 

Contributory  neglect  in  a  case  like  this  is  a  matter  of  defense;  and 
even  if  the  petition  had  shown  that  more  than  a  year  had  elapsed 
from  the  time  of  the  accident  until  the  bringing  of  the  suit,  yet  the 
defense  of  limitation  could  only  have  been  made  available  by  plea. 
Moreover,  the  appellant  was  only  required  to  make  his  petition 
more  definite  as  to  the  manner  of  the  injury. 

It  avers,  in  substance,  that  he  was  a  passenger  upon  the  train; 
that  by  the  negligence  of  the  conductor  he  was  induced  and  di- 
rected to  step  otf  the  train  before  it  reached  the  platform,  the  con- 
ductor saying  to  him,  *'you  are  now  at  the  right  place,'*  and  that  in 
doing  so  his  mjuries  were  received. 

These  averments  are  sufficiently  certain  and  definite  to  support  the 
action.  The  petition  does  not  show  that  the  train  was  in  motion 
when  appellant  attempted  to  alight.  It  may  fairly  be  taken,  from 
its  statements,  that  the  train  had  stopped  before  it  reached  the  plat- 
form, and  that  the  appellant  was  then  told  by  the  conductor,  **you 
are  now  at  the  right  place." 

Judgment  reversed,  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 


WiiiSON's  ass'ee  v.  Beam. 

{Filed  Sept.  18,  1890— iVb<  to  be  reported.) 

Statute  of  frauds —  Verbal  sale  o>/ /«//</— Appellant,  as  assignee  of  W.,  sold  hia 
land  at  public  auction  to  appellee,  ^ho  tindin;^  that  he  could  not  give  the 
personal  security  required  by  the  terms  of  sale;  wrote  to  appellant,  re- 
nouncing his  purchase;  subsequently  the  appellant  made  another  contract  of 
sale  of  the  land  to  a]3pellee  for  the  price  fixed  at  the  former  sale,  but  the 
first  payment  to  be  secured  by  mortgage  on  some  personal  property.  In 
an  action  for  a  breach  of  the  new  contract.  Held-  -The  new  contract  for 
sale  of  land,  being  verbal,  will  not  be  enforced, 

C.  T.  Atkinson  for  appellant. 

Jno.  S.  Kelley  for  appellee. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant,  as  the  assignee  of  B.  A.  Wilson,  sold  the  latter's 
land  at  auction,  and  the  appellee  purchased  it  at  the  price  of  $4,()00, 
but  was  unable  to  give  ])ersonal  surety  for  the  price,  which  the 
terms  of  the  sale  required  him  to  do.  He,  upon  finding  that  he  was 
unable  to  give  the  surety,  wrote  to  the  appellant  'the  following  let- 
ter: 

'*Sorry  to  inform  you  that  I  can  not  give  bond  on  that  land  that 
was  sold  at  Blcomfield  ;  therefore,  will  have  to  let  it  go.*'  This  let- 
ter, in  plain  terms,  renounces  the  purchase  of  the  land,  and  the  ap- 
pellant did  not  rejec't  the  renouncement,  but  entered  into  a  new 
agreement,  relative  to  the  purchase  of  the  same,  which  was,  in  effect, 
that  the  appellee  was  to  take  the  land  at  the  same  price  that  he  bid 
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for  it  at  the  auction  sale,  and  secure  the  first  payment  by  mortgage 
on  some  personal  property.  This  agrreeraent,  taking  said  letter  re- 
nouncing the  purchase  as  a  basis,  amounted  to  a  new  contract  of 
purchase,  and  it  is  this  breach  of  the  new  contract  that  is  the  alleged 
cause  of  action,  and  said  agreement  being  verbal,  no  action  for  its 
breach  can  be  maintained. 
The  judgment  is  affirmed. 


GoocH  V.  Bengb. 
iFUed  Sept.  18,  1890.) 

Auditof^s  deed — Insufficient  description  of  land — In  an  action  to  recover  land 
purchased  under  sale  by  an  aaditor's  agent  under  an  act,  entitled  ^*an  act  to 
amend  the  revenue  laws,"  approved  May  6,  1880,  for  which  the  parchaser 
holds  a  deed  from  the  auditor,  describing  the  land  sold  as  '* thirty  acres  of 
land,  located  in  Yates'  precinct,  Madison  ooanty.  Eentaoky,  adjoining  the 
land  of  William ^¥itt,  and  listed  for  the  year  1881  in  the  name  of  Rice 
Benge,  beinj;  the  same  property  sold  for  taxes  under  said  act  of  the  General 
Assembly/'  Held — That  no  recovery  can  be  had  under  said  deed  and  sale 
because  of  insufficient  description  of  the  land  sold. 

The  description  of  the  land,  to  authorize  a  recovery,  roust  be  such  as  to 
/^clearly  show  the  tract  intended,"  and  that  it  is  necessary  that  the  location 
or  boundary  be  accurately  described  in  the  deed  or  certificate  of  sale  with- 
out reference  to  any  other  paper  or  pleading  in  the  case. 

Stephen  D.  Parrish  for  appellant. 

C.  F.  <&  A.  B.  Burnam  for  appellee. 

Appeal  from  Madison  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant,  claiming  title  under  a  conveyance  to  him  from  the 
auditor  of  public  accounts,  brought  this  action  to  recover  of  appellee 
a  tract  of  land,  described  in  the  deed,  as  follows:  * 'Thirty  acres  of 
land,  located  in  Yates  precinct,  Madison  county,  Kentucky,  adjoin* 
ing:  the  lands  of  William  Witt,  and  listi^i  for  the  year  1881,  in  the 
name  of  Rice  Benere,  being  the  same  property  sold  for  taxes  under 
an  act  of  the  General  Assembly,  entitled  *An  act  to  amend  the  rev- 
enue laws,'  approved  May  G,  1880,  and  purchased  by  the  party  of 
the  second  part,  as  certified  to  said  Fayette  Hewitt,  auditor  aforc^ 
said,  by  Rankin  Mason,  auditor's  agent,  duly  uppointed  and  quali- 
fieil  for  the  county  of  Madison,  State  of  Kentucky." 

Section  1,  ot  the  statute  referred  to,  being  now  part  of  chapter  92, 
General  Statutes,  requirt^  the  auditor  to  **make  out  for  each  county 
a  list  of  all  lands  which  may  have  been  returned  to  him  as  having 
been  sold  in  that  county,  and  bought  in  by  the  State  for  taxes,  or 
other  indebtedness  to  the  State,  upon  which  the  equity  of  redemp- 
tion shall  have  expired,  describing  such  lands,  and  charging  them 
with  the  amount  of  delinquent  tax,"  Ac. 

By  section  2  he  is  re()uired  to  cause  a  copy  of  such  list  to  be  pub- 
lished for  four  weeks,  together  with  notice  that  so  much  of  said 
lands  as  may  be  necessary  to  discharge  the  taxes,  Jkc,  which  may  t>e 
due  thereon,  will  be  sold  at  public  auction. 

Section  6  provide^?,  that  after  payment  of  the  purchase  price  shall 
be  made,  the  agent  of  the  auditor  shall  give  to  the  purchaser  a  cer- 
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tificate  in  writing,  describing  the  land  so  purchased  and  the  sura 
paid,  which  certificate  shall  entitle  the  holder  to  possession  of  the 
premi;»es  therein  described;  and  on  presentation  of  such  certificate 
to  the  auditor  he  shall  receive  a  deed  thereto,  which  ghall  vest 
in  the  grantee  an  absolute  estate  in  fee  simple. 

Being,  in  substance,  so  provided  as  to  such  cases  in  section  19,  it 
must  be  presumed  here,  in  absence  of  allegation  and  proof  by  ap- 
pellee to  the  contrary,  that  the  land,  attempted  to  be  described  in 
the  deed,  was  subject  to  taxation  at  date  or  the  asseasment  of  the 
tax  for  which  it  was  sold ;  that  the  taxes,  for  non-payment  of  which 
the  land  was  sold,  were  not  paid  to  the  proper  ofiicer  within  the  time 
limited  therefor ;  that  it  had  been  assessed  for  taxes,  for  non-pay- 
ment of  which  it  was  sold ;  that  it  had  not  been  redeemed  pursuant 
to  law ;  and  that  no  certificate  in  proper  form  had  been  given  by 
the  proper  oflftcer,  within  the  time  limited  by  law  for  paying  the 
tax,  or  redeeming  from  sale  made  for  non-payment  thereof,  stating 
that  no  taxes  were  due,  or  that  the  land  was  subject  to  redemp<- 
tion. 

But  manifestly  there  may  be,  and  in  section  20  express,  provision 
is  made  in  contemplation  of  possible  existence  of  causes,  other  than 
those  enumerated  in  section  19,  which  will  render  conveyances  by 
the  auditor  invalid  and  ineffectual  to  pass  tax  titles  to  purchasers. 
One  of  such  indispensable  conditions  is,  that  land  shall,  as  pro- 
vided in  section  1,  be  described  by  the  auditor  in  advertising  sale  of 
it ;  and  also,  as  provided  by  section  6,  in  the  certificate  given  by  the 
agent  of  the  auditor  to  the  purchaser.  For  without  description  of 
each  tract  a  fair  sale  could  not  be  made ;  the  holder  of  the  certifi- 
cate could  not  l^ally  claim,  nor  be  put  in  possession  ;  nor  could  the 
auditor's  deed  made,  as  it  must,  in  accordance  with  the  certificate 
presented  to  him,  be  rendered  at  all  certain  as  to  the  land  conveyed, 
nor,  consequently,  effectual  for  any  purpose. 

The  main  Inquiry  then  is,  whether  the  description  contained  in 
the  deed  in  question  is  definite  and  certain  enough  to  pass  title  of 
the  land  in  dispute  to  appelhmt,  or,  in  language  of  the  statute,  *'vest 
in  the  grantee  an  absolute  estate  in  fee  simple.^' 

Section  14  provides,  that  '*the  sale  of  lands  shall  not  be  invalid  on 
account  of  such  having  been  listed  or  charged  in  any  other  name 
than  the  rightful  owner."  But  the  statute  contains  no  other  rule 
by  which  the  degree  of  certainty,  in  the  description  required,  is  to 
be  ascertained  and  determined;  nor  has  the  precise  question,  now 
presented,  been  heretofore  rmssed  on  by  this  court. 

In  Allen  v.  Robinson,  3  Bibb.,  326,  there  was  a  variance  as  to  the 
quanliiy  of  land  between  the  list  sent  out  by  the  auditor  and  the 
certificate  of  purchase,  and  the  deed  to  the  purchaser,  which  was 
held  not  to  invalidate  the  title;  thi»?  language  being  used  :  **The  law 
regulating  the  conduct  of  the  auditor  does  not  require  any  particu- 
lar description  to  be  observed,  and  every  purpose  of  justice  is  abun- 
dantly answered  by  a  description  which  clearly  shows  the  tract 
intended." 

In  Graves  v.  Hayden,  2  Little,  62,  the  court  said  :  **We  can  per- 
ceive, in  tact,  no  possible  principle  upon  which  a  mistake  in  quan- 
tity of  the  tract  sold  for  taxes,  if  there  be  otherwise  a  sufficient 
description  to  identify  it,  can  he  held  to  vitiate  the  sale." 

Though,  under  the  statute  in  question,  a  mistake  as  to  the  person's 
name  in  which  the  land  may  be  listed  or  charged  will  not  invali- 
date the  sale ;  nor,  as  seems  to  be  settled  by  this  court,  a  mistake  in 
the  quantity  of  land  will  vitiate  the  sale;  nevertheless,  the  descrip- 
tion must  t)e  suflicient,  in  the  language  of  one  of  the  cases  cited. 
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*'to  clearly  show  the  tract  intended,"  and  of  the  other  to  ''identify 
it,"  neither  of  which  can  be  done,  it  seems  to  us,  unless  the  actual 
location  or  boundary  be  accurately  described ;  and  it  was,  therefore, 
said  in  Currie  v.  Fowler.  6  J.  J.  M.,  146,  that  while  a  variance  in 
quantity  mi^ht  be  cured  by  other  evidence  establishing  the  identity 
of  the  land  sold,  there  was  no  case  which  formed  a  precedent  for 
getting  over  a  variance  in  the  water-course  upon  which  the  land  was 
situated.  It  is  true  there  existed,  when  the  land  was  sold  in  that 
case,  a  statute  requiring  the  water-course  on  which  the  land  was  sit- 
uated to  be  mentioned.  But  the  design  of  that  statute,  as  said  in 
the  case  cited,  was  **to  identify  the  tract,  and  enable  the  officer,  in 
his  advertisement,  to  describe  it  accurately,  if  it  became  necessary 
to  sell  it,  and  to  enable  those  who  mijjfht  be  disposed  to  purchase  to 
find  it  by  description,  to  ascertain  its  value,  and  to  regulate  their 
bids  accordingly."  And  although  there  is  now  no  statute  contain- 
ing that  special  requirement,  the  reason  still  exists  for  such  an 
accurate  description  of  land  listed  and  sold  for  taxes,  as  will  enable 
the  officer  gelling  and  those  disposed  to  purchase,  to  find  it,  and  as- 
certain the  character  of  it  by  the  description  given. 

In  Lawless  v.  Barger,  8  Bush,  665,  which  wa.s  an  action  to  enforce 
a  vendc)r\H  lien,  it  was  held  that  the  judgment  in  such  case  should 
be  so  certain  and  specific  in  its  directions  to  the  commission  in  the 
description  of  the  property  to  be  sold  by  him,  as  well  as  other  duties 
to  be  jK-rformed  in  its  execution,  as  would  enable  that  officer  to  dis- 
charge those  duties,  without  reference  to  any  other  paper  or  plead- 
ing in  the  case,  and  the  commissioner  should  be  equally  as  definite 
in  making  his  report." 

And  in  Roj^s  v.  Adams,  13  Bush,  370,  it  was  said  that  interest  of 
parties  to  judicial  sales,  as  well  as  of  purchasers,  invoked  a  strict 
adherence  to  previous  adjudication  on  that  sulyect. 

We  perceive  no  reason  why  the  siime  rule  should  not  be  applied 
to  sales  and  conveyances  of  lands  for  taxes.  For  direction  of  the 
auditor  to  his  agent  to  sell  land  for  non-payment  of  taxc^  is,  In  the 
nature  of  a  judgment,  and  as  effectual  as  the  direction  of  the  chan- 
cellor to  sell  land  for  non-payment  of  a  debt,  with  the  difftTcnce 
that  the  owner  in  the  latter  case  has  notice,  by  actual  summons,  be- 
fore judgment  is  rendered,  while  the  other  has  not. 

In  our  opinion,  according  to  a  reasonable  construction  of  the 
statute,  there  should  he  in  the  certificate  given  to  the  purchaser,  and, 
consefjuently,  in  the  deed  executed  by  the  auditor,  such  an  inteli- 
gible  and  accurate*  description  of  land  sold  for  non-payment  of  taxes 
as  to  >ecure  identification  of  it,  without  reference  to  or  inspection  of 
other  papers. 

The  description  given  in  the  deed  to  appellant,  which  is,  of  course, 
the  same  as  that  in  the  certificate  of  purchase,  is  too  meagre  and  un- 
certain to  enable  any  person  to  thereby  identify  the  land.  For 
though  the  quantity'jof  land,  the  precinct  in  which  it  is  situated, 
and  the  fact  it  adjoins  the  lands  of  William  W  itt,  are  >tated, 
it  does  not  appear  which  one,  of  several  tracts  he  may  own,  it  ad- 
Joins,  on  which  side  or  end  of  any  one  of  them  it  lies;  nor  in  the 
course  of  any  line  or  situation  or  character  of  any  landmark  or 
other  object  .mentioned. 

In  «>ur  opinion  the  land  which  appellant  seeks  to  recover  is  not 
described  in  the  deed  under  which  he  claims,  as  requirod  by  the 
statute,  and,  consequently,  he  did  not  acquire  a  valid  title  therefo. 

Although  appellant  was  entitled  to  judgment  for  the  amount,  $5, 
bid  by  him  at  the  sale,  together  with  twenty  per  cent,  interest  there- 
on, and  a  sale  of  the  land  to  satisfy  his  claim,  the  lower  court  inad- 
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iled  to  render  such  jQdgmeiit.    But  we  do  not  consider 
>ii  sufficient  ground  for  reversal,  inasmuch  as  appellant 
cept    tlie    money  when  tendered  by  appellee,  and  may 
•  it. 
t  affirmed. 
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{J^ilea  June  19,  1890— iVb<  <o  be  reported.) 

to  property  insured — Death  of  inswfd—k.  policy  of  tire  insaranoe, 
\  by  appellant,  an  insarance  company,  to  indemnify  R.  against 
a  and  lightning  on  his  hoaae,  farnitare,  wearing  apparel,  sewing 
nd  provisions  for  the  period  of  five  years. 

ve  death  of  K.  the  property  was  barned,  and  this  action  was  insti- 
,he  policy  by  his  widow,  as  his  sole  doviaee,  to  recover  the  amount 
iS  sustained,  to  which  the  defense  is  urged  that  the  title  of  the 
a  the  property  was  divested  by  his  death,  and  no  recovery  can, 
1,  be  bad.     Held — Such  defense  is  insnfiBcient. 

ructions — Fraudulent  valuations — The  court  having  instructed  the 
ifnerating  the  different  items  of  property  insured,  and  the  value  of 
d  given  the  further  instructions,  at  the  instance  of  defendant,  in 
to  both  fraudulent  representation  of  value  in  the  original  applica- 
d  also  as  to  fraudulent  proof  of  value  after  the  fire  occurred;  and 
y,  failing  to  find  any  fraudulent  valuation  by  the  insured  or  his 
,  it  will  not  be  presumed  that  they  found  in  their  verdict  the  valua- 
anj^  dtem  of  property  not  destroyed  by  fire. 

n  S.  Kelley  for  appellant. 

>.  D.  Wickliffe  for  appellees. 

peal  from  Nelson  Circuit  Court. 

Anion  of  the  court  by  Chief  Justice  Lewis. 

ppellant,  the  German  Insurance  Company,  of  Freeport,  Illinois, 
L  policy  of  insurance,  dated  May  24,  1886,  and  issued  to  F.  S.  and 
t.  Read,  agreed  to  make  good  unto  the  insured,  their  executors, 
lunlstrators  and  assign^,  all  such  immediate  loss  or  damage,  not 
ceding  in  amount  the  sura  insured ;  nor  the  interest  of  the 
ured  in  a  dwelling-house,  furniture,  wearing  apparel,  provisions 
1  sewing  machine,  as  might  happen  by  fire  ana  lightning  to  the 
^perty  during  a  period  of  five  years,  beginning  May  24,  1886. 
This  action  was  brought  against  appellant  by  Sallie  T.  Read, 
lecutrix,  and  also  styled  sole  devisee  of  F.  S.  Read,  who  died  in 
>87,to  recover  value  of  property  insured,  which,  it  is  alleged  in 
wnetition,  was  totally  destroyed  by  fire,  occurring,  without  fault 
f  the  plaintiff,  or  any  other  person,  on  January  15,  1888.  And 
ipon  final  trial  a  verdict  and  Judgment  was  rendered  in  favor  of 
he  plaintiff  for  $1,948.44.  As  the  property  insured  was  destroyed 
ifter  death  of  F.  S.  Read,  in  whom  title  of  the  property  was,  but 
within  the  period  of  five  years  from  date  of  policy,  the  main  ques- 
tion 18,  whether  the  policy  was  in  force  at  date  of  the  fire,  or  ceased, 
at  death  of  the  insured,  to  be  of  force. 
It  is  not  necessary  to  consider  that  question  at  length,  because  the 
identical  question  was  presented,  considered  and  determined  in  the 
case  of  Joseph  Richardson's  adm'r  v.  the  Grerman  Insurance  Co.,  of 
Freeport,  Illinois,  decided  at  the  present  term  of  this  court. 
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It  was  in  that  case  decided  the  policy,  which  contained  the  same 
provisions,  and  recited  causes  of  forfeiture  as  are  in  the  one  under 
consideration,  did  not  become  void  or  inoperative  upon  and  by  rea- 
son alone  of  death  of  the  insured. 

It  is  alleged  in  the  petition  by  appellee,  T.  S.  Read,  \^ho  was  wife 
of  F.  S.  Read,  that  her  name  was  put  in  the  policy  for  some  rea- 
son unknown  to  her,  and  she  disclaims  any  insurable  interest  in  the 
policy,  except  in  virtue  of  the  will  of  her  husband,  stating  the  coq- 
tract  was  really  with  F.  S.  Read  alone  ;  and,  consequently,  thesim- 

{>le  question,  just  mentioned,  was  presented  and  passed  on  in  the 
ower  court. 

One  other  defense  made  was  alleged  over- valuation  of  the  property 
in  the  application  for  insurance,  which  applies  to  the  dwelling-house 
alone,  as  n«#  complaint  was  made  on  that  account  in  reference  to  the 
other  property. 

The  whole  amount  of  property  insured  was  $2,000,  the  dwelling- 
house  being  valued  at  $1,500. 

As  held  by  this  court  in  Germania  Ins,  Co.  v.  Rudwig,  <&€.,  80 
Ky.,  223:  **Before  such  defense  can  prevail  it  must  appear  that  the 
party  falsely,  ^nd  with  purpose  of  deceiving  the  company,  or  its 
agent,  placed  an  over-valuation  on  the  property  insured."  And  we 
think  the  issue  on  that  subject  was  fairly,  and  in  accordance  with 
the  rule  thus  laid  down,  presented  by  instruction  of  the  court  to  the 
jury,  and  the  verdict  being  against  appellant  on  the  facts,  can  not 
be  QLsturbed  by  this  court. 

Judgment  affirmed. 

Chief  Justice  Lewis  delivered  the  following  response: 

Instruction  No.  1,  given  at  the  instance  of  the  plaintiff,  of  which 
counsel  in  the  petition  for  rehearing  complains,  it  is  true,  enume- 
rates the  different  items  of  property  insured,  and  the  value  of  each, 
as  fixed  in  the  policy.  But  instructions  were  given  at  instance  oif 
the  defendant,  in  respect  to  both  fraudulent  representation  of  value 
in  the  original  application,  and  also  as  to  fraudulent  proof  of  value 
after  the  fire  occurred.  And,  of  coarse,  in  the  absence  of  such 
fraud,  not  only  were  the  parties  to  the  policy  bound  by  the  value 
fixed  by  them,  but  the  jury  was  also  bound  to  find  for  the  plaintiff 
verdict  for  the  value  of  each  item  of  property  destroyed,  and  neces- 
sarily the  aggregate  value  of  all  that  was  destroyed. 

But  they  were  not  authorized  to  find  the  value  of  any  one  or  more 
of  the  items,  not  actually  destroy e<l ;  and  we  do  not  think  the  in- 
struction complained  of,  fairly  construed,  does  authorize  the  jury 
to  include  in  their  verdict  value  of  any  single  item  of  property,  un- 
less they  believwl,  from  the  evidence,  it  was  dastroyeu.  For  heinff 
limited  in  their  finding  to  the  value  of  each  item,  as  stated  In  the 
instruction,  they  could  not,  being  men  of  ordinary  intelligence,  con- 
strue that  instruction  as  authorizing  them  to  find  any  greater  value, 
nor  any  more  than  the  aggregate  oi  each  item,  proved  to  have  been 
destroyed. 

Petition  overruled. 
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Arnold,  Ac.  v.  Arnold. 

i^Fil^a  Sept.  20,  1890— iVb«  to  be  reported.) 

<d  mnitifettnttce — Fraudulent  conveyance — From  a  judgment  allow-  ' 
s    as    "wife     of    appellant  who    had    abandoned  her,   $125    per 
iven       years,   to    be     paid    in    installments    of    $30     each    at 
e^ery     three  months,   as   alimony  and   maintenance   of  their 
\\     also    adjudging  a   oonTeyanoe,  made    by   appellant    to    his 
randnlent,  and  giving  to  appellee  a  lien  on  said  land  for  the  pay- 
Ad    allowance,    snbjeot  to  a  lien   of  $500,  paid  by  appellant's 
>iiroha8e  cnoney,  appellants  have  appealed.     Held — That  said  al- 
reasonable,  and  the  judgment  setting  aside  the  conveyance,  sab- 
claim    of  $600  purchase  money,  is  as  favorable  as  appellants 
in  view    of    the  facts  that  appellant   seduced  and    had  carnal 
of    appuBllee  when  she  was    under  sixteen  years  of   age,  under 
!  marriage,  which  promise  he  failed  to  keep,  bat  upon  arriving  at 
i  a  settlement  with  his  guardian,  and  made  the  conveyance  of  his 
«  mother,  and  fled  to  the  State  of  Missouri,  from  which  he  was 
n  a   charg^e  of  felony,  and  was  only  discharged   from  custody  by 
with  appellee,  with  whom  he  lived  but  a  short  time. 

S.  Clements  for  appellants. 

W.  Liewis  and  W.  C.  McChord  for  appellee. 

al  from  Washington  Circuit  Court. 

on  of  the  court  by  Judge  Lewis. 

jllee,  Johanna  C.  Arnold,  brought  this  action  to  recover  of 
dband,  John  M.  Arnold,  who  had  abandoned  her,  a  proper 
t  for  alimony  and  naaintenanee  of  their  infant  child,  Julia 
1,  to  whom  he  had,  as  alleged,  fraudulently  conveyed  his 
deing  also  made  defendant.  The  Judgment  of  the  court  was, 
le  appellee  recover  of  John  M.  Arnold  the  sum  of  $120  per 
for  tne  period  of  seven  years,  to  be  paid  in  installments  of  $30 
at  end  of  every  three  months;  that  the  attachment,  issued  at 
lencement  of  the  action,  be  sustained,  and  the  sale  and  con- 
ace  by  him  to  his  mother,  Julia  Arnold,  be  set  aside.  It  was 
er  adjudged  that  appellee  has  a  lien  on  the  tract  of  land,  which 
be  enforced  at  any  time  to  satisfy  the  amount  mentioned, 
3,  however,  Subordinate  to  a  lien  in  favor  of  Julia  Arnold  for 
,  paid  by  her  as  part  of  purchase  price  of  the  land, 
ppellee  allied  m  her  petition  that  in  18«6  slie,  being  under 
een  years  of  age,  was  seduced  and  gotten  with  child  by  John 
Arnold  upon  a  promise  of  marriage,  with  which  he  afterward 
ised  to  comply.  And,  as  appears  from  the  evidence,  December 
886,  when  he  became  twenty-one  years  of  age,  he  had  a  settle- 
nl  with  Julia  Arnold,  his  mother  and  guardian ;  was  paid  by 
r  what  was  coming  to  him,  and  thereupon,  for  expressed  conside- 
iloa  of  $1,000,  conveyed  to  her  his  tract  of  ninety-eight  acres  of 
id,  and  soon  after  left  the  State.  But  he  was,  upon  a  requisition,  . 
rested  and  brought  back  to  this  State  to  answer  a  prosecution  for 
leofifenseof  seducing  and  having  carnal  knowledge  of  a  female 
nder  sixteen  years  of  age,  under  promise  of  marria^^e,  punished  by 
atute  asa felony.  And  in  order  to  procure  a  discontinuance  of  that 
tTosecution,  which  the  statute  provides  maybe  done  in  that- way, 
«,  in  February,  1887,  married  appellee.  But  after  cohabiting  with 
Her  a  few  weeks,  he  abandoned  her;  and  after  birth  of  her  child  in 
April,  1887,  of  whom  he  is  the  father,  she  brought  this  action. 
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It  seems  to  us  the  amount  allowed  by  the  court  is  not,  as  anjued 
by  counsel,  unreasonable ;  nor  can  the  niami(»r  anti  time  in  which 
it  is  re«iuire(l  to  be  pi»i(i  by  Jiirn  IxM-onsidcred  ille»:al  or  irre«j:uhir.  But 
for  Ills  perfidious  contract  ol  niarriair<',  in  Ffl)ruary,  IssT,  by  which 
he  undertook  to  faithlully  |KMi'onn  all  tlie  (hdies  oT  a  husband,  in- 
cludiny:  support  arid  niainienance  of  lier  and  eliiUiren  thereafter 
born  to  them,  he  would  liave  been  sunjict,  n(»t  only  to  a  civil 
action  for  damaiT's  to  a  much  urcau-r  >iim,  but  also  to  con- 
viction and  punisliment  lor  the  I'lony  committed  by  him. 

It  wa->,  in  discretion  of  tlic  chanceUor,  to  re(juire  the  amount  ad- 
jud<jf(Ml  to  be  paid  in  installments,  and  >uch  discretion  was  not 
abused  by  him. 

WcthinU  tlic  evidence  shows  that  the  sale  and  conveyance  by 
him  to  his  mother  of  the  tract  of  land  was  made  to  hinder  and  de- 
fraud his  creditors.  For  the  circumstances  under  which  the  transac- 
tion took  place,  and  conduct  of  tlie  parties,  *^how  he  was  in  haste  to 
leave  th(^  State,  and  made  the  conveyance  to  i)revent  the  land  beinjr 
mad<»  subject  to  the  claim  of  apDcllee. 

Tlie  chancellor  di<l  not  err,  ilierefore.  in  settinjr  the  sale  aside,  and 
mi^ht  hav(^  ^iven  appellee  orior  lien  on  tlie  land  to  secure  satisfac- 
tion of  the  jud«iiuent.  Uut  he  >eems  to  have  c<uicluded  Julia 
Arnold  had  paid  s.'XM)  ^f  the  purchiiM'  price,  an<l  y:ave  her  prior  lien 
for  that  sum,  which  was  more  favorable  to  her  than  he  need  to  have 
made  the  ju<l;j:ment. 

Judgment  aftirmx»d. 


Stafford  v.  Bruce  &  Co. 
{Filed  Sept.  20,  1890— .To/  fo  be  reported.) 

1.  Biih  tutd  notes — R^'li-nsc  cf  /tiu\^i^,  rs  /"•;,,/;.,•  of  'h^'-'.-r  Tnthisaction.it 
is  soo^l.l  to  hold  the  ain>«-ll;nit  liihl"  m<  imloi-cr  »»a  li\«*  imtr-..  «-\vcuttd  by 
the  Loui-^viiie  Ex[)!<'ss  aiul  l>i-Trirt  l  fW- ■^'  i  j  h  Coriipau  v.  and  indorsed  bv 
appellant  to  appellee.  Said  rn.ik'rs  \v<'i\>.  tt  \\u'  d  I'r  o!  tlie  Tnatiirity  of 
the  firrtt  two  notes,  residents  o:'  fjnMw\i;;-'.  -awA  t|i,.  |. .;,!,•!•■>  1  ailed  tn  insti- 
tute action  on  said  notes  until  iiiiic  or  t  i-u  .i  n  -  .t  t  i.r  r  >.  -w  mat  nrif  y.  //  'v  — 
The  indorsers  are  released  hy  sueli  laolns  oi  tin-  ln-i  ic;-^,  .t  appearinj;  that 
the  Common  Pleas  Court  of  .M*itHrs«»ii  coinity  i-;  al\ay-^  nixn  i()r  lititrant*, 
and  all  cases  may  stand  for  iiearinj^  m  said  eo;i;i  at  ai»y  tune  after  twenty 
days'  service  of    pr(>cess  on  defend  int^  ;ii   J'  :f    r-on  eouniy. 

*2.  Kci/ntit  lor  induf^cnci-  i'v  ihJo)  'cr-  A  ic'iuisi  not  to  sue  the  makers  of  a 
note,  made  by  an  indorser  after  hU  re  r  is-  .  Jims  nut  auiiintiZ'*  a  recovery 
against  him,  but  such  recjuest,  if  uiaii«;  helure  Ins  release,  is  a  waiver  of 
diligence  rer^uired  against  the  makers. 

Wm.  Lindsay,  A:  E.  Wilson  and  E.  8.  Watts  for  appellant. 
C.  H.  Gibson  for  appellees. 
Appeal  from  Jefferson  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judpje  Pryor. 

Appeal  from  the  Superior  Court. 

The  Louisville  Express  «&  District  Telegraph  Company  became 
indebted  to  the  appellee,  Bruce  cVr  Co.,  evidenced  by  ^\^.  promissory 
notes,  payable  at  stipulated  periods,  and  all  of  them  indorsed  or 
assigned  by  the  appellant,  Stafford. 
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of  TiTtUcL  bona  having  been  made  by  the  sheriff  upon 
iasuecL  or  Judgments  obtained  by  the  appellees  against 
ly.  tHe  presenf  action  was  instituted  to  recover  of  the 
:afirord«  ^who  pleads  in  defense  the  laches  of  the  holder 
inn:  the  obligor  to  insolvency. 
pany  and  its  chief  officers  resided  in  the  city  of  Louis- 

ny  an  act  establishing  the  common  pleas  court,  or  an 
it  to  it,  that  court  is  always  open  for  litigants,  ^'and  all  sum- 
utecL  in  any  action  in  said  court  twenty  days,  if  executed 
n  county,  or  thirty  days,  if  executed  in  any  other  county 
:e,  shall  be  sufficient  to  authorize  the  plaintiff  or  defend- 
^  the  action  on  the  trial  docket  fpr  hearing,"  Ac.  Some 
n  days  elui>8ed  after  the  two  notes  first  maturing  fell  due 
t  was  instituted,  and  by  analogy  to  cases  heretofore  de- 
ihis  court,  such  a  delay  must  be  regarded  as  laches  on  the 
le  assignee,  and  as  releasing  the  indorser  from  liability, 
r  to  continue  the  liability  of  the  assignment,  must  sue  at  the 

ol  the  court,  obtain  his  Judgment,  and  have  his  execution 
d  returned  no  property  found. 

ire  to  bring  the  action  at  the  first  term  of  the  court  releases 
nor.     In  Green  v.  Page,  80  Ky.,  368,  a  delay  of  three  days 

to  be  unreasonable,  but  a  delay  of  nine  or  ten  days,  without 
ise  for  not  suing,  should  be  held  to  discharge  the  indorser ; 
)refore,  as  to  the  two  notes,  no  recovery  against  the  assignor 
>e  had. 

laimed  by  the  appellee  as  to  all  these  notes  that  the  assignor 
5,  because  it  was  at  his  request  that  suits  were  not  instituted, 
a  promise  to  pay  without  suit.  The  trouble  as  to  the  two 
lentioned  is,  that  the  assignor  was  released  before  the  9th  of 
y,  1885,  when  it  is  said  this  agreement  was  made,  and,  there- 
le  mere  agreement  or  provision  to  pay,  without  suit,  can  not 
^Is  liability  on  paper  that  had  already  ceased  to  exist, 
as  at  best  only  a  waiver  on  the  part  of  the  assignor  of  his  legal 
,  and  the  provision  to  pay  can  only  affect  the  notes  upon  which 
bihty  existed,  then  due  and  to  become  due. 
?  jury,  by  a  special  verdict,  said :  That  Stafford  agreed,  with 
iaintiff  that  he  would  pay  the  notes,  without  suit  against  the 
ir,  and  requested  the  appellees  not  to  bring  suit;  that  theap- 
»  were  induced  to  delay  by,  reason  of  these  provisions  is  mani- 
we  think,  from  the  testimony. 

e  appellant  was  a  large  stockholder  in  the  company,  and  its 
dent,  or  at  least  had  been  its  chief  officer ;  had  taken  a  mort- 
\  to  indemnify  him  against  these  liabilities,  as  well  as  other  obli- 
onsupon  which  he  was  bound.'  The  company  was  insolvent, 
the  prosecution  of  an  action  against  it  would  have  only  lessened 
distributable  share  of  each  creditor;  but  whether  so  or  not  the 
jury,  upon  the  testimony,  has  said  that  the  delay  in  suing  was 
ibutable  to  the  action  of  the  appellant,  and  there  was  certainly 
)of  in  the  cause  authorizing  such  a  conclusion.  There  was  noth- 
rin  the  subsequent  conduct  of  the  appellant,  or  his  attorney,  that 
[)Tived  the  appellee  of  the  benefit  of  the  waiver  on  the  part  of  the 
pellant.  The  letter  of  the  attorney  is  an  invitation  to  the  appel- 
» to  aid  in  an  equitable  action  to  foreclose  the  mortgage  to  Stafford, 
^  which  the  claims  of  other  creditors  might  be  made  subordinate 
•thofleof  the  appellees.  The  object  then  seems  to  have  been  on 
le  part  of  the  appellant  to  hold  on  to  the  indemnity  to  save  the  ap- 
^to,  and,  doubtle&s,  because  of  his  previous  promise  to  pay  them 
without  suit,  although  the  contents  of  the  letter  would  induce  the 
25 
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belief  that  appellant  was  making  an  efTort  to  avoid  any  personal 
liability. 

In  addition  to  what  has  already  been  said  in  this  ease  it  seems  to 
to  the  court  that  the  promise,  if  made  by  the  appellant,  and  we 
must  assume  that  it  was  made,  from  the  special  findings  before  us, 
it  was  not  intended  to  waive  any  legal  right  of  the  appellant,  or  to 
hold  him  bound  upon  notes  upon  which,  as  an  assignor,  he  had  al* 
ready  been  released.  Besides,  the  assignment  was  that  of  a  mere 
accommodation  indorser,  and  no  consideration  actually  passed  from 
the  appellee  to  the  appellant  when  he  became  bound  as  assignor. 
The  lorbearance  to  sue  is  a  sufficient  consideration  for  the  promise 
to  pay,  but  under  the  facts  of  this  case  the  promise,  as  proven, 
should  not  be  held  to  apply  to  notes  upon  which  no  liability  existed. 
The  appellee  is  entitled  to  a  Judgment  for  the  amount  of  the  three 
notes,  last  maturing,  and  the  interest. 

The  Judgment  is  reversed  that  such  a  Judgment  may  be  entered. 


McFarland  v.  Washington. 

{.Filed  Sept.  20,  1890— iVb<  to  be  reported.) 

Homestfad — Abandonment — From  the  judgment  of  the  lower  ooart,  Dpon 
the  law  and  facts  being  submitted  to  it,  finding  that  there  had  been  no 
abandonment  of  his  homestead  right  by  a  defendant  in  an  execution,  this 
appeal  is  prosecuted.  Held — The  judgment  is  affirmed,  as  it  appears  that 
the  owner  of  a  homestead  in  the  city  of  Owensboro  removed  to  leased  prem- 
ises in  the  country  in  the  spring  of  1884.  for  the  purpose  of  raising 
tobacco,  and  that  by  two  other  distinct  contracts  for  the  years  1886  and 
1886  he  remained  away  from  his  home,  but  returned  to  it  in  January,  1887. 
In  the  mean  time  the  sheriff  had  made  sale  and  deed  to  his  property.  The 
homestead  right  was  not  forfeited,  because  the  removal  was  only  tempo- 
rary, with  an  intention  to  return  and  make  it  a  home. 

Owen  <fe  Ellis  for  appellant. 

R.  H.  «&  E.  P.  Taylor  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  question  in  this  case  is,  whether  appellee  had  homestead 
exemption  right  to  the  land  in  contest  when  it  was  sold  under  exe- 
cution. If  he  did,  then  appellant  acquired  no  title  by  his  purchase 
and  sheriffs  deed,  and,  consequently,  no  right  to  recover  the  land. 
It  appears  from  finding  of  facts  by  the  court,  trial  by  jury  having 
been  waived,  that  appellee  was  at  date  of  stde,  and  continued  to  be, 
a  bona  fide  housekeeper,  with  a  family,  consisting  of  a  wife  and 
children  ;  that  as  such  he  occupied  the  land  in  dispute,  situated  in 
the  city  of  Owensboro,  for  several  years,  up  to  the  spring  of  1884, 
when  he  removed  tempi  rarily  to  the  country  for  the  purpose  of 
raising  a  crop  of  tobacco  upon  the  land  of  Taylor,  with  whom  he 
made  a  contract  therefor ;  that  he  made  two  other  similar,  but  dis^ 
tinct  contracts,  for  the  years  1886  an^  1880,  and  returned  to  and  re- 
occupied  his'  place  in  Owensboro,  January,  1887,  which  was 
subsequent  to  purchase  by,  and  date  of  the  sheriffs  deed  to,  appel- 
lant.   The  further  fact  was  found  that  appellee  did  not  have  a  pur- 
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Jloning  his  homestead,  but  left  it  temporarily,  and  with  • 
return. •  • 

state  of  case  we  think  appellee  did  not  lose  the  8tatu- 
>r,  as  has  been  frequently  held  by  this  court,  the  home- 
5  never  forfeited  when  there  has  been  an  occupancy  and 
orary  removal,  with  an  intention  to  return  and  make 
5  a  home. 

ore,  the  homestead  of  appellee  was  of  less  value  than 
ilaot  acquired  no  right  to  it  by  his  purchase,  and  the  judg- 
•nied. 


Steinriede  v.  Tegge. 
WiNDiscH,  JR.  &  Co.  V.  Same. 

SCHNITKER  V.  SAME. 

irUed  Sept.  13,  IS90— Not  to  be  reported,) 

*ii  conz'eyance — The  chancellor,  having  decided  that  the  convey- 
ht  to  be  set  aside  as  fraudulent,  were  based  upon  the  considera- 
mriog  to  the  infant  ward  of  grantors  her  estate,  that  decision 
«  d'  et orbed. 

&  Fenley  and  A.  F.  Schmidt  for  appellant. 

roebel  for  appellee. 

I  from  Kenton  Chancery  Court. 

»n  of  the  court  by  Judge  Pry  or, 

pparent  from  the  testimony  that  the  conveyances  made  by 
ad  wife  to  Mary  Schurestman,  in  December,  1880,  were  ba^ed 
uable  consideration,  and  that  the  object  was  to  secure  and 
he  amount  due  the  latter  as  their  ward, 
ettlements  showing  the  indebtedness  are  all  filed,  and  there 
ng  in  the  sale,  whether  looking  to  the  value  of  the  property 
ed  or  the  object  to  be  accomplished,  to  authorize  the  chan- 
0  vacate  the  dee<i9. 

;e  was  a  man  of  no  means,  and  this  was  the  only  mode  of  se- 
theward.  Whether  the  chancellor  should  have  permitted 
iransactions  to  be  assailed  on  the  ground  of  fraud  or  for  other 
s  by  an  amended  petition,  offered  to  be  filed  after  the  cause 
sen  submitted,  was  a  question  addressed  to  the  discretion  of 
lancellor.  Depositions  had  been  taken  in  this  case,  that  had 
pending  for  some  time,  the  case,  fully  prepared  upon  the 
imade  in  the  original  pleadings,  and  it  was  too  late  to  permit 
issues  to  be  made  after  submission,  even  if  the  facts  authorized 
•elief  sought  by  the  amendment,  a  question  not  necessary  or 
erto  be  now  determined, 
dgment  affirmed. 
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LouLSviLLE  Southern  R.  R.  Co.  Vn  Minogue. 
{Filed  Sept.  13,  1890.) 

Negligence — Damages — Punitive  and  compensatory — Excessive  verdict— thib 
ftppellee,  a  lady  pasFenger  upon  a  train  of  appellant  company,  was  thrown 
from  tier  seat  and  id jared  by  a  shock  caused  by  a  constraction  train  ranning 
into  the  rear  of  the  passenger  coach,  and  was  awarded  a  verdict  for 
$10,000  damages  in  an  action  for  sach  injary  against  said  company.  On 
appeal,  it  is  urged  that  said  verdict  is  excessive,  being  the  result  of  preju- 
dice or  improper  sympathy.  Held — That  the  verdicli  is  excessive.  The 
petition  charged  the  company  with  gross  neglect,  and  the  verdict  is  pre- 
sumed to  include  both  compensatory  and  punitive  damages.  Where  ooiih 
pensatbry  damages  alone  are  given  the  court  may,  without  difficulty,  psM 
upon  the  adequacy  thereof,  because  they,  in  part,  admit  of  exact  measnre- 
ment.  The  court  may,  with  increased  caution,  pass  upon  the  question  of 
punitive  damages.  In  the  present  case,  there  is  no  evidence  of  an  inten- 
tional injury  to  any  one,  but  there  is  evideuce  of  an  effort  upon  the  part  of 
the  employes  on  the  passenger  train  to  flag  the  approaching  conBtructioa 
train,  and  the  evidence  of  the  physicians  as  to  the  extent  of  injury  suftered 
by  the  appellee,  not  indicating  whether  the  partial  paralysis  she  now  suffen 
will  be  permanent  or  merely  temporary,  the  verdict,  as  returned,  should 
be  set  aside. 

Railroad  companies,  as  to  their  passengers,  should  be  held  to  the  exereiM 
of  the  utmost  care  and  skill  which  prudent  persons  should  be  likely  to  exer- 
oise  as  to  themselves,  under  the  like  circumstances,  and  in  the  conduct  of 
a  business  so  hazardous  as  railroading;  but  in  the  absence,  of  bad  motive 
or  purpose  of  injury,  or  a  neglect  so  wanton  as  to  demand  the  severest  pun- 
ishment, and  where  it  is  utterly  uncertain  what  the  result  of  an  injury  will 
be,  a  verdict  for  such  a  sum  as  has  been  awarded  to  the  appellee  strikes  one 
at  first  blush  as  the  result  of  either  prejudice  toward  the  offending  party, 
or  an  undue  sympathy  for  the  one  injured. 

L.  C.  Willis,  E.  Frazier  and  Thos.  W.  Bullitt  for  appellant. 

Gilbert  &  Foree,  Matt  O'Doherty  and  R.  C.  Davis  for  appellee. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

A  train  of  the  appellant  was  delayed  by  the  air-brakes  failing  to 
worlc.  It  was  overtaken  by  a  construction  train  of  the  company, 
which  was  known  to  those  in  charge  of  the  passenger  train  to  be 
but  a  few  minutes  behind  it,  and  a  collision  occurred,  the  only  dam- 
age to  the  passenger  train  being  the  destruction  of  the  rear  platform 
of  ite  rear  car.  The  appellee,  Mary  J.  Minouge,  who  was  a  paaseo- 
ger  upon  it,  was  by  the  jar  of  the  collision  thrown  from  her  seat 
to  the  floor  of  the  car,  in  which  she  was  riding,  and  for  the  injuries 
she  thereby  sustained  she  brought  this,  action  for  damages,  averring 
that  they  resulted  from  the  gross  neglect  of  the  appellant's  ageots. 
who  were  operating  the  trains.  It  is  claimed  this  neglect  consisted 
in  failing  to  exercise  care  in  flagging  the  coming  train. 

The  evidence  is  somewhat  conflicting  as  to  whether  this  was  done 
in  time  to  have  enabled  it  to  stop  before  overtaking  the  paaseoger 
train;  but  whether  the  fault  lay  in  neglect  in  this  respect,  or  in  uie 
rear  train,  if  it  had  suflicient  notice  to  enable  it  to  do  so,  foiling  to 
check  up,  need  not  be  considered,  because  whether  the  one  or  the 
other,  the  testimony  is  of  such  a  character  as  authorized  theqaestioa 
of  the  existence  or  non-existence  of  gross  neglect  upon  the  part  of 
the  company's  agents  to  be  submitted  to  the  Jury. 
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rnecl  a  verdiot  for  $10,000.    It  is  urged  that  this  verdict 

if  the  evidence,  so  excessive,  that  conceding  it  embraces 

asatory  and  punitive  damages,  yet  this  court  should  rc- 

dgnnent. 

ence  of  ordinary  neglect  in  such  a  case  authorizes  [com- 

aixia^es,  while  gross  neglect  permits  the  jury  to  award 

i  are  both  compensatory  and  punitive.    In  this  instance 

they  thoufirht  proper,  were  authorized  by  the  instruc- 
1  both. 

they  have  gone  beyond  reasonable  limit  must  be  deter- 
he  conduct. of  the  company's  agents,  connected  with  the 
nd  the  character  of  the  appellee's  injuries. 
le  rule  for  the  , measurement  of  compensatory  damages 
matter  largely  to  the  discretion  of  the  jury,  yet  the  find- 
>e  within  the  confines  of  reason. 

aust  exemplary  damages  be  reasonably  adequate  to  the 
fault. 

>ellee  sustained  internal  bruises,  and  her  nervous  system 
ly  shocked. 

8  evidence  tending  to  show,  however,  that  it  had  been 
X  impaired  by  previous  events. 

liately  after  the  accident  she  walked  to  a  friend's  house 
and  soon  after  rode  home  in  a  vehicle,  a  distance  of  several 
Ihe  was  confined  to  her  bed  for  seven  or  eight  weeks,  and 
from  nervousness  and  sleeplessness.  Since  she  left  her  bed, 
walked  about  her  room,  and  been  to  towrj  once  or  twice,  but 
I  unable  to  do  any  work.  The  accident  occurred  in  October; 
was  tried  in  March  following,  and  this,  briefly  stated,  was 
iition  during  that  period.  .None  of  her  bones  were  broken, 
)ne  time  since  the  accident,  if  not  ever  since,  she  has  been 
il  with  partial  paralysis,  or  an  insensibility  in  one  leg  from 
*e  down, 
probable  duration  of  her  injuries  is  not  shown  by  the  testi- 

Whether  they  are  of  a  pcriuanent  character  does  not  ap- 
The  medical  testimony,  which  was  introduced,  is  utterly 
^factory  in  this  respect.  The  burden  rested  UT)on  the  appellee 
w  the  extent  of  her  injuries.  If  of  a  permanent  cfiaracter,  she 
I  have  shown  it.  A. perusal  of  the  evidence  creates  no  satis- 
y  opinion  upon  this  point,  and  leaves  the  matter  in  entire 
.  The  physicians,  who  testified,  say  she  may  recover  entirely 
he  may  not. 

-J  impossible  to  measure,  with  an.\  thing  likeabsolutely  certainty, 
mount  of  punitive  damages  proper  in  a  case,  or  the  extent  of 
ot  the  elements  of  those  which  are  compensatory.  The  opin- 
T  a  iury  has  been,  and  properly,  no  doubt,  regarded  as  the  best 
tisofeven  a  fair  approximation,  and  every  verdict  should  be 
iQ(\y  prima  Jo cie^df^  the  result  of  honest  judgment  upon  their 
.  They  are  the  constitutional  triers  of  tlie  ftu'ts  of  a  case,  and 
:t9  should  exercise  great  caution  in  interfering  with  their  ver- 
8.  Litigants  must  not  be  left,  however,  to  their  arbitrary  will, 
be  without  remedy  in  cases  where  verdic(s  can  be  accounted  for 
y  upon  tht'  theory  that  they  are  the  result  of  an  impioper  sym- 
liy,  or  unreasonable  prejudice. 

nsuch  cases  it  is  one  of  the  highest  duties  of  a  court  to  interfere, 
lerwise  f<reat  wrongs  will  often  result,  and  the  party  be  remediless. 
Whether  it  should  do  so  is  more  easily  determimable  in  a  case 
here  compensatory  damages  only  are  allowable,  because  they  in  part 
Imitof  exact  measurement.    In  such  cases  this  court  has  often  re- 
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versed  the  jury's  finding.  We  see  no  reason  why  it  should  not  do 
so  in  a  case  like  this  one,  but  with  increased  caution,  perhaps. 

In  the  ease  now  presented  there  was  no  intentional  injury.  An 
eflFort  was  made  to  flag  the  coming  train,  and  those  in  charge  of  itat- 
tempted,  upon  notice  of  the  danjjef,  to  stop  it.  Whether  these  efforts 
were  of  such  a  character  as  left  the  company  open  to  the  charge  of 
gross  neglect,  was  a  ouestion  for  the  jury;  but  no  purpose  to  injure 
is  shown;  and  while  it  was  properly  a  question  for  the  determina- 
tion of  the  jury,  whether  the  company's  agents  had  not  been  guilty 
of  such  neglect  as  merited  punishment  by  way  of  punitive  damaofe^, 
yet,  in  our  opinion,  a  case  was  not  presented  by  the  evidence  for  a 
verdict  of  $10,0IM),  either  upon  the  score  of  punishment  or  compensa- 
tion, or  both.  It  is  true  that  railroad  companies,  as  to  their  pa'-sen- 
gers,  should  be  held  to  the  exercise  of  the  utmost  care  and  skill, 
wiiich  prudent  persons  would  be  likely  to  exercise  as  to  themselves, 
under  the  like  circumstances,  and  in  the  conduct  of  a  business  so  haz- 
ardous as  railroading;  but  in  the  absence  of  bad  motive  or  purpose 
of  injury,  or  a  neglect  so  wanton  as  todeman<l  the  severt»st  punish- 
ment, and  where  it  is  utterly  uncertain  what  the  result  of  an  injurv 
will  be,  a  verdict  for  such  a  sum  as  has  been  awarded  to  the  appel- 
lee strikes  one  at  first  blush  as  the  result  of  <»ither  prejudice  toward 
the  offending:  party  (ir  an  undue  sympathy  for  the  one  injured. 

While  absolute  certainty  as  to  the  result  of  an  injury  shouhJ  not 
be  required,  yet  a  mere  conjecture,  or  even  a  probability  do  not 
warrant  the  giving  of  damages  for  future  disability',  which  may 
never  be  realized,   » 

The  future  effect  of  the  injury  should  be  shown  With  reasonable 
certainty,  to  authorize  damages  upon  the  score  of  permanent  injury. 

This  was  not  done  in  this  case.  The  evidence  snows  that  the  ap- 
pellee is  as  likely  to  entirely  recover,  and  perhaps,  fn  a  short  period 
of  time,  as  she  is  to  be  permanently  affected  by  the  injury. 

To  sustain  a  verdict  like  this  one,  under  such  circumstances,  wonid 
often  result  in  the  grossest  injustice,  and  its  existence  can  be  ac- 
counted for  only  u[)on  the  ground  that  the  jury  were  swayed  by 
prejudice  or  an  imj)ro|)er  controlling  sympathy. 

The  judgment  is,  therefore,  reversed,  and  the  cause  remandi*d  for 
a  new  trial  consistent  with  this  opinion. 


SMITHWIOK   v.   WiNTERSMITIf. 

iFi/*d  Sintt.  18,  1890— .AV  to  be  rtporfed,) 

Trusts  Di'feasibie  f<\'  -D.,  by  a  deed  executed  to  G..  in  trust  for  his  two 
daughters,  Jaue  and  Hannah  D.,  by  the  terms  of  the  conveyance  G.  was  to 
'hold  the  land  conveyed  for  the  uses  and  purposes  mentioned.  **///,2/  is  to  s.n, 
that  the  said  two  hnndred  acres  of  land  and  every  part  and  parcel  thereof, 
with  all  and  sinjfular  the  appurtenances,  in  tro^t  for  the  use  of  Jane  D.,  and 
until  the  said  Jane  shall  arrive  to  the  age  of  twenty-one  years,  or  for  the 
nse  of  the  heirs  of  her  body  lawfully  begotten,  and  in  case  the  said  Jane 
should  die  without  heir  as  aforesaid,  or  before  she  arrives  at  the  age  stipulated, 
then  the  said  trust  is  to  continue  in  G.,  his  heirs,  inc.,  for  the  use  and  benefit 
of  Hannah  and  the  heirs  of  her  body  lawfully  begotten.'' 

Jane  married  and  arrived  at  the  age  of  twenty-one  years,  and  afterward* 
with  her  husband  conveyed  the  land  in  fee  simple  to  appellee's  vendor. 
The  children  of  Jane  in  this  suit  are  claiming  the  land  as  beneficiaries 
nnder  said  conveyance.  J^e/if—Thsii  the  arrival  of  Jane  at  the  age  of 
twenty-one  years  ended  the  trust,  and  she  then  held  the  fee  simple  tiUe  to 
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Che  conveyance  to  her  was  a  fee  simple,  sabject  to  be  divested 
event  of   her  dyiug  before  she   arrived   at  twenty-one  years   of 

jsli  and  J.  P.  Hobson  for  appellant. 

^,  Oaither,  Montgomery  &  Poston  and  Fairleigh  &  Straus 
ee^ 

from  Hardin  Circuit  Court. 

1  of  the  court  by  Judge  Pryor. 

)avidson  had  two  children,  Jane  and  Hannah  Davidson. 
rried  Lewis  and  had  by  him  children.  The  children  of 
the  appeUants  in  this  case,  claiming  a  tract  of  land  that 
st  was  conveyed  to  a  trustee  for  the  benefit  of  their  mother 
fe,  and  at  her  death  to  her  children.  The  mother  and  her 
conveyed  this  land  by  an  absolute  deed  to  Huffman,  and 
»Uee  holds  under  Huffman,  claiming  that  Jane,  the  mother 
ppeiiants,  was  vested  with  the  fee  and  had  full  power  in 
tion  with  her  husband  to  pass  the  title  to  her  vendee, 
itle  was  acquired  in  this  way:  The  father  of  Jane  Lewis 
Mie  John  Vanmeter  to  execute  a  conveyance  to  one  Am- 
fohagen,  his  heirs,  &c.,  in  trust  for  his  two  daughters,  Jane 
nnaii.  Geohagen,  by  the  terms  of  the  conveyance,  was  to 
e  land  for  the  uses  and  purposes  mentioned,  ^'(hat  is^  to  sap, 
e  said  two  hundred  acrts  of  land,  and  every  part  and  parcel 
',  with  all  and  singular  the  appurtenances  in  trust  for  the  use  of 
►avidson,  of  Hardin  county,  and  until  the  said  Jane  shall  ar- 
the  age  of  twenty-one  years,  or  for  the  use  of  the  heirs  of  her 
lawfully  begotten;  and  in  case  the  said  Jane  should  die  with- 
ir,  as  aforesaid,  or  before  she  arrives  at  the  age  stipulated,  then 
id  trust  is  to  continue  in  Ambrose  Geohagen,  his  heirs,  Ac, 
5  use  and  benefit  of  Hannah,  and  the  heirs  of  her  body,  le- 
begotten,  forever." 

daughter,  Jane,  arrived  at  the  age  of  twenty-one  years,  and 
ustee  having  died,  and  the  parties  believing  the  trust  had  ter- 
Led,  the  heirs  of  the  trustee  conveyed  the  property  in  fee  to 
It  seeitjs  to  us  the  purpose  of  the  grantor  was  to  vest  in  Jane 
bsolule  fee  upon  her  arriving  at  the  age  of  twenty-one,  and  the 
to  vest  in  her  children,  should  she  die  before  reacliing  that  age. 
conveyance  was  in  triisl  until  she  arrived  at  twenty-one  years ^ 
hen  thetrustended,uniessshediedbeforethat  time,  leavingheirs 
er  body,  and  then  the  trust  was  to  continue  for  them;  and  if  she 
without  heirs,  the  estate  passed  to  her  sister,  Hannah,  all  the 
risions  having  reference  to  Jane's  dying  before  she  was  of  age. 
lewill  is  not  aptly  drawn,  but  is  sufficiently  plain  to  show  that 
fee  passed  from  her  in  the  event  of  her  dying  before  the  period 
itioned,  **and  in  case  the  said  Jane  should  die  without  heirs,  as 
resaid,"  has  reference  clearly  to  her  dying  before  the  period  when 
estate  passed  without  children,  ^'or  before  she  arrives  at  the  age 
mlatecT^  without  children,  then  the  estate  was  to  pass  to  Hannah, 
r  sister.  There  is  nothing  on  the  face  of  the  instrument  showing 
intention  to  create  a  life  estate  in  Jane,  but  the  grantor  intending 
It  the  title  should  become  absolute  in  Jane,  when  she  arrived  at 
e,  was  inserting  provisions  in  the  instrument  by  which  it  should 
issto  others  if  his  daughter  should  die  before  the  event,  the  hap- 
itiingof  which  vested  her  with  an  indefeasible  fee.    If  dying  be- 
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fore  twenty-oneher  children  were  to  take,  and  if  no  children,  her  sister, 
Hannah,  was  made  the  benificiary.  The  trust,  "by  an  express  clause 
in  the  deed,  terminated  as  to  Jane  when  she  reached  the  age  men- 
tioned, and  its  continuance  is  only  provided  for  in  the  event  she 
died  before  that  period. 

This  is  conclusive  as  to  the  intent  of  the  grantor  when  considered 
in  connection  with  the  grant  to  those  who  were  to  take  upon  the 
contingencii^s  njentioned.  This  trust  is  to  end  when  Jane  arrives  at 
age,  b^ause  she  is  then  vested  with  the  al)solute  estate,  but  if  the 
contingency  happens  upon  which  her  children  are  to  take  the  trust 
is  to  continue,  <fec.  The  grantor  certainly  did  not  propose  to  give  the 
estate  to  Jane  for  twenty-one  years  only  There  is  no  conveyance  of  a 
life  estate,  and  it  was  manifestly  the  intention  of  the  grantor  to  pass 
the  fee  to  Jane,  to  be  divested  if  she  should  die  within  the  period 
mentioned.  She  held  the  estate  without  limitation  or  condition 
after  arriving  at  age. 

The  Judgment  below  is  affirmed. 


Skaoos,  Ac.  v.  Hill,  Ac. 
(Filed  Sept.  18,  1890— iV"o<  to  be  reported  ) 

Litn — Attorney's  fees — Cierk^s  and  examiner's  fees — A  person,  having  qoali* 
fied  as  gnardian  of  two  infants  and  received  estate  belonging  to  them,  con- 
veyed volontarily  to  his  son  a  tract  of  land  containing  abont  seventy-five 
acres.  After  the  death  of  the  guardian  his  successor,  as  gnardian,  brought 
this  action  against  the  son  of  the  former  guardian,  alleging  that  the  land 
conveyed  to  him  wan  purchased  with  money  belonging  to  the  wards,  and 
asking  that  the  land  be  subjected  to  the  payment  of  the  indebtedness  of  the 
former  guardian.  Subsequent  to  the  institution  of  the  suit  the  wards  be- 
came of  age,  and  compromised  the  suit,  by  the  terms  of  which  the  suit  was 
to  be  dismissed.  All  parties,  except  the  guardian,  pleaded  the  compromise, 
and  asked  that  the  suit  be  dismi-^sed. 

At  this  stage  of  the  proceedings  the  attorney,  who  had  prosecuted  the 
action,  and  the  clerk  and  an  examiner,  united  as  parties  to  the  action, 
alleging  further,  that  had  not  the  parties  compromised  the  action  plaintiff 
would  have  recovered  judgment,  and  asked  that  they  be  adjudged  a  lien  on 
the  land  for  their  fees  for  services  rendered  the  plaintiff  in  saiJ  action. 
//e/i/-~That  the  attorney  is  entitled  to  u  lien  on  the  land  in  litigation  for  a 
rea.sonable  attorney's  fee,  as  it  is  alleged  that  the  wards  received  a  valuable 
consideration  by«the  compromise,  but  as  to  the  fees  of  the  olerk  and  ex- 
aminer, their  claim  of  lien  is  denied. 

H.  P.  Cooper  for  appellant.*. 

Rives  cV'  J!5pal(iing,  SamM  Avritt  and  C.  S.  Hill  for  appellees. 

Appeal  from  Marion  C-ircuit  ('ourt. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

John  SkagiT?*,  as  the  statutory  guardian  of  John  and  Elizabeth 
8kagp<,  rec<M  vcd  estat*^  iKlonjjiiig  to  them.  He  thereafter  purchaJ««i 
a  tract  of  land,  contiiining  about  seventy-five  acres,  and  had  the 
title  made  to  his  son,  the  appellant,  John  I).  Skaggs. 

Afier  the  death  of  the  father,  and  in  188G,  E.  H.  Kirtley,  who  h«d 
suci-eeded  him  as  guardian,  brought  this  action  a^raiiist  John  P. 
Skaggs,  claiming  that  the  forniei  ^ruardian  was  indebted  to  the 
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he  land  had,  in  fact,  been  purchased  with  their  money; 
^eyance  to  the  appellant  was  a  voluntary  one,  merely, 
to  subject  it  to  the  payment  of  the  indebtedness  of  the 
lian. 

.t  to  the  institution  of  the  suit  the  wards  became  of  age, 
icie  a  compromise  with  the  appellant,  by  the  terms  of 
ution  was  to  be  dismissed,  the  claimants  paying  their 
They  pleaded  the  compromise,  as  did  also  the  appellant, 
4ave  K-irtley,  asking  that  the  action  be  dismissed. 
age  of  the  proceedings  the  appellee,  Samuel  Avritt,  who 
he  attorney  for  Kirtley  as  guardian,  and  as  such,  had 
d  prosecuted  the  action  by  petition,  made  himself  a  party 
and  asserted  a  lien  upon  the  land  in  contest  for  his  fee. 
ees,  R.  Gr.  Hill  and  G.  C.  Averitt,  also  united  with  him 
tlon,  ohiiniing  a  like  lien  for  the  sums  due  them  from  the 
>r  services  rendered  to  him  in  the  action  as  clerk  of  the 
examiner  in  taking  depositions  in  it,  respectively, 
er  court  allowed  their  respective  claims  as  a  lien  against 
ordered  a  sale  of  it,  and  it  has  been  sold  for  the  amount  of 
the  cost,  in  all  $82.38,  after  being  appraised  at  $200,  the 
Hill,  becoming  the  purchaser. 

s  nothing  in  the  pleadings  or  testimony  showing  that  the 
not  susceptible  of  di vision.  The  record  shows  that  it  was 
in  the  country;  that  it  was  a  considerable  tract;  and  upon 
d  of  case  we  must  presume  it  could  have  been  divided  with- 
irially  impairing  its  value. 

idgment  appealed  from,  and  which  was  rendered  on  Decem- 
b88,  was,  therefore,  erroneous,  ina.sn>uch  as  it  directs  the  sale 
entire  tract,  and  the  report  of  the  sale  shows  that  it  brought 
)unt  of  the  judgment.  There  is  another  objection  to  it,  how- 
hich  arises  in  advance  of  this  one. 

urged  by  the  appellant  that  where  a  plaintiff  dismisses  his 
bona  fide,  receiving  nothing  from  the  defendant,  the  attor- 
*  the  piaintitf  has  no  lien  upon  whatever  may  have  been  in 
t,  and  can  look  alone  to  the  plaintiff  for  his  fee. 
.  is  true,  it  was  so  held  by  tliis  co'irt  in  Rowe.  ex'r,  v.  Fogle, 
)Ky.  Law  Rep.,  689,  and  the  appellant  says,  as  is  true,  that 
itition  of  the  appellees  does  not  aver  that  the  plaintitfs  in  the 
btained  anything  of  value  from  him  by  reascm  of  the  com- 
Ise.  He  also  says  they  were  not  entitled  to  recover  anything, 
lis  amended  answ  er.  setting  uj)  the  compromise,  he,  however, 
"By  said  a>?reement  this  defendant  paid  off  and  settled  all 
wot  every  description  of  said  John  Skaggs  and  Elizabeth  Car- 
[lormorly  tskagj;:s)." 

)reover,  the  ree'(»rd  lends  strongly  to  show  that  the  plaintiffs  in 
let  1)11  were  entitled  to  recover,  and  would  have  done  so  but  for 
iompromise, 

ader  this  state  of  case  the  attorney  was,  in  our  opinion,  entitled 
lie  lien,  which  was  adjudged  to  him,  and  which  is  derived  alto- 
ler  iroin  the  statute.  We  know  of  no  statutory  provision  or 
n  equitable  rule,  however,  which  gives  to  the  clerk  or  an  exam- 
r  a  lien  lor  what  the  piaintitf  in  an  action  may  owe  them  upon 
attjvtr  may  he  in  contest,  or  wliich  enables  them  by  way  of  lien 
look  to  the  defendant  or  his  property  for  pay  for  services  rendered 
them  to  the  plaintiff.  In  case  of  a  recovery  by  the  latter,  they 
ay,  for  what  he  may  owe  them  for  services  rendered  in  the  action, 
ive  aiundorsement  for  their  benefit  if  the  judgment  pro  tanto^ 
ill  then  look  to  the  defendant  lor  it;  but  that  is  not  this  case. 
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Upon  the  contrary,  in  a  case  like  this,  these  officers  must  look  to 
the  plaintiff  for  their  compensation,  and  the  court  erred  in  adjudg- 
ing to  Hill  and  G.  C.  Averitt  any  lien  upon  the  land.  The  petition 
as  to  them  should  have  been  dismissed,  and  a  judgment  entered  al- 
lowing; the  lien  of  the  appellee,  Samuel  Avritt,  alone,  and  provid- 
ing for  its  enforcement  by  a  sale  of  so  much  of  the  land  as  might  be 
necessary  for  its  satisfaction. 

Judgment  reversed,  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 


Bateman  v.  City  of  Covington. 

{Filed  Sept.  18,  1890.) 

Jilunitipal g<niernment — Power  to  lease  TvAarf— The  city  coaticil  of  CovioK- 
ton  haTiug  leased  to  appellant  the  exclusive  privilegen  of  a  wharf  borderiDg 
on  the  Ohio  river  for  a  term  of  years,  at  the  time  of  the  lease  one  Shinkle 
had  possession  of  it,  and  in  an  action  by  appellant  to  recover  damages  for 
failure  to  place  him  in  possession  of  said  wharf,  //e/(^ — That  the  city  ooim* 
oil,  having  no  le^^islative  authority  conferred  upon  it  to  lease  the  privileges 
of  the  wharf  to  an  individual  in  antagonism  to  the  rights  of  the  public, 
exceeded  its  powers  in  making  said  lease,  and  the  court  properly  dismissed 
the  action. 

Cleary  &  Hamilton  for  appellant. 

Wm.  A  Byrne  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  city  of  Covington,  the  appellee  in  this  case,  leased  to  the  ap- 
pellants, Bateman  A  Woods,  for  the  perioii  of  five  years  a.  part  of 
Its  wharf  bordering  on  the  Ohio  river,  being  a  small  strip  of  land 
between  the  river  and  the  parallel  street.  The  appellants  were  in- 
vested with  all  the  rights  of  the  city,  and  were  given  hy  the  terms  of 
the  lease  complete  control  of  the  wharf,  binding  themselves  to  use 
the  ground  for  wharf  privileges  only.  At  the  time  of  the  lea^e 
Shinkle  was  in  possession  of  the  wharf,  using  it  for  his  own  purposes, 
and  the  city  failing  or  refusing  to  place  the  lessees  in  pos^essioo, 
they  brought  this  action  to  recover  damages  for  a  violation  of  the 
contract  on  the  part  of  the  city.  There  was  a  demurrer  to  the  peti- 
tion, and  the  demurrer  sustained  on  the  ground  that  the  city  coun- 
cil had  no  power  to  make  such  a  contract,  and  divest  the  city  of  the 
right  to  control  its  w^harf  for  the  use  and  benefit  of  the  public 

We  perceive  no  authority  in  the  city  charter  or  any  legislative 
enactment  empowering  the  city  to  make  such  a  contract  or  to  de- 
prive the  public  of  its  use.  The  city  has  the  power  to  impose  cer- 
tain duties  upon  thwe  availing  themselves  of  wharf  privil^fes.  and 
to  make  such  regulations  as  may  bt?  necessary  to  keep  the  wharf  in 
repair  for  public  use,  but  it  has  no  power  to  confer  such  absolute 
control  to  an  individual  who  leases  it  for  his  own  private  use.  The 
city  must  control  the  use,  and  for  this  purpose  may  place  the  ground 
in  charge  of  a  wharf  master  or  some  agent,  who  acts  for  the  dty, 
that  the  public  may  enjoy  the  use.  A  city  has  the  exclusive  con- 
trol of  its  streets,  and  a  like  control  over  its  wharfs,  and  in  appro- 
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e  use  of  either  for  the  benefit  of  a  private  p'erson,  to  the 
jf  the  public,  it  is  Roing  beyond  ita  power,  and  such  a 

void. 

is  a  mere  trustee  for  the  public,  and  all  have  the  right  to 

and  wharfSf  onecitieen  having  the  same  right  as  another. 
^lunieipal  Corporation,  659,  661. 

city  undertakes  to  confer  on  a  private  individual  such  a 
:reet»  or  wharfs,  without  legislative  authority,  as  will  pro- 
Liiiict  bet^\'een  the  public  and  the  private  use,  the  act  is 
9^  and  as  said  in  the  case  of  the  City  of  Louisville  v.  The 
ited  States,  3  B.  M.,  138,  'Mt  would  be  almost  as  reasonable  to 

appropriate  as  private  property  the  river  itself  as  the 
inine  its  margin,  the  object  01  the  town  or  the  city  owning 
and  is  to  benefit  its  facilities  as  a  highway."  In  this  case 
t  to  the  use  or  control  is  in  effect  abandoned  by  the  city,  and 
t  to  the  possession  claimed  by  the  appellants  on  the  one  side 
nkle  on  the  other. 

e  ca'^e  of  Railway  Company  v.  The  City  of  Louisville,  8 
15,  it  was  said:  Tlie  municipal  government  had  no  power  to 
le  use  of  its  streets  for  a  railway  without  legislative  au- 
The  use  and  control  of  public  highways,  such  as  streets, 
,  &c.,  belonging  to  the  city  can  not  be  surrendered  by  contract 
vate  individual,  to  the  exclusion  of  the  public.  Such  high- 
re  public  property,  intended  for  public  u^e,  and  placed  under 
itrol  of  the  city  government  for  the  benefit  of  the  public,  and 
iier  disposition  of  such  property,  without  special  authority 
red  by  the  law-making  power,  must  be  disregarded, 
gment  affirmed. 


Hurst,  Ac.  v.  Combs,  Ac. 

{Filed  Sept.  20,  IS90— Not  to  be  reported.) 

s  adjudUata — Boutttiaty  of  land — After  an  ac.tion  of  ejectment  brought 
^76  had  been  to  the  Court  of  Appeals  and  that  ooart  had  affirmed  the 
ment  of  the  lower  coart,  which  decided  that  the  land  in  controverRy  be- 
;ed  to  one  party,  a  party  to  that  action  can  not  in  an  action  for  parti- 
of  the  same  laud,  npon  an  allegation  that  the  court  in  the  original 
on  made  a  mistake  as  to  the  land  involved,  have  that  question  retried. 
i  rei  adjudicata  as  to  him. 

.  B.  White  for  appellants. 

i.  E.  Cooper  and  H.  C.  Lilly  A  Son  for  appellants. 

Appeal  from  Wolfe  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

In  order  to  prevent  a  recovery  in  this  case,  it  is  argued  by 
iunsel  for  the  appellant,  that  the  judjjment  of  1876,  iu  the  consoli- 
ated  cases  of  Landson's  heirs  v.  Phillips,  to  which  Combs  and  liurst 
lere  both  parties,  should  be  disree:arded.  It  is  said  that  the  error 
"aa  committed  by  the  court  below,  and  followed  by  this.  Combs 
ind  Hurst  broupfht  the  action  of  1876  to  this  court,  in  which  the 
boundary  of  the  land  was  in  dispute,  was  involved,  and  it  was  af- 
ftrmed.  He  then  filed  a  petition  for  a  new  trial  in  the  court  below, 
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that  was  decfded  adversely  to  him,  and  that  was  affirmed.  Combs 
was  a  party  to  that  litigation,  and  it  seems  had  paid  off  the  mort- 
Ka&:e  upon  it,  or  purchased  it  of  Chambers,  who  was  the  sole  bene- 
flclary.  • 

Now  it  is  argued  that  the  court  in  the  original  action  made  t 
mistake  as  to  the  land  involved,  and  that  mistake  is  attempted  to 
be  corrected  by  a  petition  for  a  new  trial,  to  which  these  appellees, 
or  those  from  whom  they  derived  the  land,  were  parties. 

Now  in  this  action  for  a  partition  of  the  very  land  involved  in  the 
former  litigation,  and  which  was  adjudged  to  belong  originally  to 
Liaudson's  heirs,  and  not  to  Hurst,  the  latter  is  insisting  that  his 
defense  in  the  action  of  1876  should  have  prevailed,  and  if  not,  that 
a  new  trial  should  have  been  granted  him  on  his  petition  filed  after 
the  case  had  been  affirmed  in  this  court. 

There  must  be  an  end  to  litigation,  and  this  court  will  not  stop  to 
inquire  whether  the  judgment  of  1876  was  or  not  erroneous.  That 
decision  is  final  and  binding  on  all  the  parties.  The  identical  ques- 
tion involved  here,  will  be  seen,  had  been  litigated  in  the  former 
actions,  and,  therefore,  as  Hurst  had  no  claim  against  the  title  of 
Combs  or  his  heirs,  or  adverse  to  that  title,  the  judgment  below  must 
be  affirmed. 

Judge  Holt  not  sitting. 


Houston  v.  KiDWELii. 
(Filed  Sept,  20,  1890— i\"o^  to  be  reporUcL.) 

Pleading — Petition  atid  amended  petition—  h.  petition  by  appellant  to  hare  a 
verdict  and  judgment  set  aside,  having  been  dismissed,  and  at  a  sabseqaent 
term  an  amended  petition  was  filed  and  dismissed,  on  appeal  from  the 
judgment  dismissinf;^  the  amended  petition,  Held  -That  the  correctness  of 
the  judgment  dismissing  the  original  petition  can  not  be  inquired  into,  as 
that  judgment  is  not  appeakd  from,  and  the  allegations  of  the  amended 
petition  being  the  same  as  the  petition  it  is  rvs  a>tjitditata^  and  the  fact  that 
the  pleading  is  stjled  an  **ameuded  petition"  does  not  relieve  it  from  the 
same  objection. 

T'e  proof  to  support  the  allegations  of  the  amended  petition  ia  merely 
cnmulativo  to  that  offered  in  support  of  the  petition,  and  it  is  well  settled 
that  evidence  merely  cumulative  is  notsufiicieut  to  authorize  a  new  trial. 

J.  W.  Menzies  and  C.  il.  Lee  for  appellant. 

L.  T.  Appiegate  for  appellee. 

Appeal  from  Pendleton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

In  March,  1887,  the  appellant  brought  his  action  to  set  Aside  a 
verdict  and  judgment  that  had  lx»en  rendered  at  the  October  term, 
INSG,  and  grant  him  a  new  trial.  At  the  April  term,  1>^>7,  this  peti- 
tion was  disniis>e<l  absolutely.  Thcn^aftcr,  at  the  November  term, 
ISST,  the  appellant  filed  an  amended  petition,  alleging  that,  since 
the  filing  of  his  petition,  he  had  disco vored  additional   evidence. 

Thereafter  at  the term,  1S8S,  this  amended   petition  was 

dismissed;  from  this  judgment  the  appellant  has  a]>peah'd. 

The  ground  alleged  in  tl^e  petition  and  amended  petition  for  a 
new  trial  are  substantially  the  s.imc,  and  the  proof  offered  in  each 
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}  to  that  ground,  the  latter  being  merely  cunaulative. 
^ing     no     appeal    from    the   Judgment    dismissing    the 

we  can  not  review  that  judgment,  we  must  regard 
rect.  The  evidence  oflfered  to  the  amended  petition 
T  cumulative  to  the  matter  set  up  in  the  petition,  upon 
lere  had  been  a  judgment  of  the  court.  Now  it  is 
eel  that  evidence,  merely  cumulative,  is  not  sufficient  to  au- 

Tiew  triad,  because  that  fact  has  already  been  investigated 
;ment  pronounced  thereon,  and  to  allow  either  party  to 
»  same  issue  upon  evidence  appertaining  to  it,  which  he  says 
las  discovered  since  the  trial,  would  be  to  keep  up  intermi- 
igation. 

^s  the  petition  to  which  the  amendedment  was  filed  was  not 
tie  court;  it  had  lost  its  day  in  court  by  reason  of  the  Judg- 
XJnlike  a  pleading  that  is  demurred  out  of  court,  and  which 

holds  in  court,  during  the  term,  for  the  purpose  of  amend- 
he  Judgement  was  tinal  as  to  all  matters  contained  in  the 
I,  or  that  should  have  been  contained  therein,  and  the  peti- 
is  no  longer  in  court  for  any  purpose  whatever,  except  for 

an  appeal.  Therefore,  as  an  amendment  to  a  nleading  pre- 
es  that  there  is  a  pleading  in  court  that  may  t>e  amended, 

there  was  no  pleading  in  court  the  amendment  could  not  be 
d  as  an  amendment. 

,  although  styled  an  amended  petition,  should  it  be  treated  as 
(ion,  and  allowed  to  proceed  as  such  ?  We  think  not,  for  the 
i  that  the  relief  it  seeKs  was  res  adjudicated  by  the  final  judg- 
on  the  first  petition.  The  fact  that  in  this  second  petition  there 
dditional  evidence  tendered,  which,  as  said,  l)eing  merely  cu- 
tive  to  the  matter  adjudicated,  furnishes  no  new  cause  of  action, 
eaves  the  matters  therein  set  up  res  adjudicata, 
e  judgment  is  afiirmed. 


KENTUCKY  SUPERIOR  COURT. 


Baker,  Ac.  v.  Phelps  &  Co. 

{Filed  Get.  8,  1889--JVb^  to  be  reported.) 

1.  iUhongh  a  note  be  made  payable  and  negotiable  at  a  bank,  it  i%  not 
ecessary  to  the  maintenance  of  an  action  against  the  obligors  only,  that 
he  petition  should  allege  that  the  note  was  presented  for  payment  at  the 
)lace  of  payment.  Sach  an  allegation  would,  however,  be  necessary  in  an 
Mtton  seeking  to  hold  the  indorsers  liable. 

2.  If  the  obligors  in  such  a  note  rely  upon  the  failure  of  the  plaintiff  to 
ptesent  the  note  for  payment  at  the  place  fixed  for  payment,  they  must  al- 
lege the  fact  in  their  answer,  and  follow  it  up  with  a  tender  of  the  money  in 
court. 
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Lindsay  <fe  Botts  for  appellants.    ' 

Gaunt  &  Downs  and  E.  E.  Settle  for  appellees. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Presiding  Judge  Barbour. 

Counsel  for  appellants  has  misapprehended  the  recjord.  There 
was  no  demurrer,  either  to  the  petition,  the  answer  or  any  of  the 
subsequent  pleadings.  In  fact,  there  was  not  a  single  objection  or 
exception  taken,  from  the  inception  of  the  action  to  the  rendition  of 
the  Judgment.  But  the  petition  was  unquestionably  good.  The 
action  was  brought  in  the  name  of  J.  S.  Phelps  &  Co.,  upon  a  note 
made  payable  to  J.  S.  Phelps  &  Co.,  consequently  there  was  not  that 
variance  between  the  petition  and  the  obligation  sued  on,  which  is 
so  earnestly  insisted  upon  by  counsel  in  his  brief. 

Though  the  note  was  made  payable  and  negotiable  at  a  bank,  as 
the  action  was  against  the  obligors  only,  it  was  not  necessary  to  its 
maintenance  that  the  petition  should  allege  that  the  note  was  pre- 
sented  for  payment  at  the  place  of  payment.  Such  an  allegation 
would,  however,  be  necessary  in  an  action  seeking  to  hold  the  in- 
dorsers  liable.  Bnt  as  to  the  obligors,  if  they  relied  upon  the  Allure 
of  the  plaintiff  to  present  the  note  for  payment  at  the  place  Bxed  for 
payment,  they  must  allege  the  fact  in  their  answer  and  follow  it  up 
with  a  tender  of  the  money  in  court.  Newman  on  Pleading,  364, 
437;  Bank  V.  Hickey,  4  Litt.,  225;  Butterfield  v.  Kinzie,  1  Scam- 
mon,  445;  30  Am.  Dec.,  657. 

The  only  question  submitted  to  the  court  was  a  question  of  fact. 
The  plaintifrs  evidence,  if  true,  it  must  be  conceded,  sustains  itscon- 
tention.  The  court  below  believed  it  to  be  true,  and  we  think  rightly. 
The  defendants  in  their  rejoinder  and  in  their  evidence  admit  that 
the  item  of  $175,  December  15,  1885,  was  advanced  to  and  received 
by  them.  Their  only  contention  on  this  point  being  that  that  sum 
and  the  items  of  $25  and  $560  were  embraced  in  a  note  for  $760,  and 
were  transactions  independent  of  the  mortgage  and  not  intended  to 
be  embraced  in  it.  There  was  no  error  as  to  interest  in  the  judg- 
ment. If  interest  had  been  given  on  each  sum  from  the  date  it  was 
advanced  (which  plaintiflf  was  entitled  to),  it  would  have  amounted 
to  more  than  the  judgment  does,  which  gives  interest  on  the  whole 
sum  from  the  12th  of  February,  1886. 

The  judgment  is  affirmed. 


SUPERIOR  COURT  ABSTRACTS. 


Jackson  ▼.  Jackson. 

Filed  September  24, 1S90.    Appeal  from  Greennp  Circuit  Court.    Opinion 

of  the  coart  by  Presiding  Judge  Babboub,  reversing. 

1.  Paro/  agteement  to  vary  wn'/inj^—'RiisbtLnd  and   wife  having  executed   a 
joint  promissory  note  and  a  mortgage  on  the  wife's  land  to  secure  it,  the 
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QOt  escape  personal  liability  on  the  note  by  setting  ap  a  con- 
s  parol  agreement  to  the  effect  that  he  was  not  to  incur  any 
Llity,  but  ^was  to  sign  the  note  simply  as  an  evidence  of  his  con- 
cecution  of  the  note  and  mortgage  by  the  wife. 
or-  relief — In  an  action  to  enfore  a  mortgage  lien  on  land  a  prayer 
on  for  the  enforcement  of  the  lien  **and  for  all  proper  relief" 
>o  authorize  a  personal  judgment,  the  defendant  having  made 

n  for  appellant;  B.  F.  Bennett  for  appellee. 

Tbimble  Bbo's  y.  Laidlet  <fe  Co. 

er  1,  1890.      Appeal  from  Kenton  Circuit  Court.    Opinion  of  the 
Judg^e  YouNO,  affirming. 

ersonat  property — Passing  of  itV^—yiShere  there  is  an  absolute  sale 
1  property  delivery  of  possession  is  not  necessary  in  order  to 
Therefore,  when  goods  were  set  apart  by  the  seller  and  marked 
irchaser's  name,  and  were  held  by  the  seller  subject  to  the  pur- 
der,  the  title  passed. 
fc  Myers  for  appellants;  William  Goebel  and  SimraU  &  Mack  for 

Kellt,  &c.  v.  Moody's  adm^b. 

RiDOWAY  Ac,  V.  Moody's  adm*b. 

ober  1,  1890.     Appeal  from  Henry  Circuit  Court.    Opinion  of  the 

y  Judge  YoBT.  reversing. 

i/i/y  of  sureties  in  sheriffs  bond — Where  a  term  of  office  is  for  more 

year  and  the  officer  is  required  to  renew  his  bond  each  year,  the 

is  given  from  time  to  time  are  merely  cumulative,  the  first  bond 

atinning  to  be  a  security  for  the  discharge  of  the  officer's  duties, 

)  new  bonds  become  an  additional  security  for  the  discharge  of  such 

s  are  to  be  performed  after  their  execution.     Therefore,  the  failure 

ounty  court  to  require  a  sheriff  to  renew  his  official  bond  the  second 

his  term  doe^  not  relieve  the  sureties  in  the  first  bond  from  liability  for 

ult  during  that  year,  the  statutory  provision  requiring  a  renewal  of 

d  being  intended  as  an  additional  secarity  to  the  people  and  not  as 

nty  to  the  sureties  in  the  first  bond. 

Uure  of  sheriff  to  return  execution — In  an  action  against  a  sheriff  and 

)ties  for  the  failure  of  the  sheriff  to  return  an  execution,  the  petition 

allege  that  such  failure  was  "without  reasonable  excuse.'' 

(m^— It  is  no  defense  to  such  an.  action  that  the  plaintiff  consented 

delay  unless  such  consent  was  in  writing, 

iD.  Cairoll  for  appellants;  W.  B.  Moody  for  appellee. 

Deadman  v.  Royal  Ins.  Co.  op  Liverpool. 

October  1 ,  1890.  Appeal  from  Marion  Circuit  Court.  Opinion  0 
court  by  Presiding  Judge  Barboi'r,  affirming. 

A  parol  contract  of  insurance  ts  valid^  but  the  evidence  to  establish  such 
tract  should  be  clear.  The  details  of  the  contract  should  be  fixed 
he  agreement  or  understanding  of  the  parties  in  reference  thereto 
Id  be  mutual;  and  especially  after  a  jury  passing  upon  the  facts 
found  that  there  was  no  contract,  the  courts  should  be  alow  to  dis- 
their  verdict,  unless  the  evidence  of  the  contract  is  of  the  clearest 
most  convincing  character. 

Agnmmi  to  re-insure — When  an  insurance  agent  agreed  with  the  in- 
mI  that  at  the  expiration  of  the  policy  he  then  had  he  would  re-insure 
.,  tins  was  not  a  completed  contract  of  insurance,  but  was  a  peroonal 
lertaking  of  the  agent,  for  a  violation  of  which  the  insurance  cempany 
lot  liable, 
ivritt  &  Ruesell  for  appellant ;  Rountree  &  Lisle  for  appellee. 
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Louisville  Southern  R.  R,  Co.  v.  Bohon. 

Filed  October  1,  1890.    Appeal  from  Mercer  Circuit  Court.    Opinion  of 
the  court  by  Judge  Young,  reversing. 

1.  Railroads — Negligence  at  public  crossing — Evidence  of  similar  acts  on  other 
occasions — In  an  action  against  a  railroad  company  to  recover  for  an  injury 
to  plaintiff's  rarriage,  caused  by  a  collision  with  one  of  defendant's  trains 
at  a  public  crossing,  the  court  refused  to  allow  defendant  to  prove  by 
plaintiff's  driver  that  on  a  former  occasion  he  had  atteuipted  to  cross  the 
track  with  a  horse  and  carnage,  when  a  train  was  approaching,  and  that 
the  train  was  stopped  and  he  was  warned  by  the  conductor  not  to  attempt 
to  cross  the  track  in  front  of  him  in  that  waV  any  more,  but  the  court 
ruled  that  defendant  misht  ask  the  witness  wfiether  he  had  been  warned 
liy  the  conductor  before  this  time  not  to  attempt  to  cross  the  track  when  the 
train  was  approaching.  Held — That  this  ruling  was  correct.  The  ques- 
tion was  not  what  the  driver  had  done  or  omitted  to  do  on  a  former  occa- 
sion, but  as  to  what  was  his  conduct  at  the  time  of  the  collision. 

2.  Instructions  as  to  contributory  negligence — The  court  erred  in  instructing 
the  jury,  in  effect,  that  plaintiff  was  not  chargeable  with  contributory 
negligence  ''unless  the  plaintiff's  driver  saw  the  approaching  cars  in 
time  to  have  avoided  the  collision  and  injury,  or  recklessly  or  luiowingly 
approached  the  place  of  collision  and  danger."  It  was  the  duty  of  the 
carriage  driver  to  have  used  such  care  as  an  ordinarily  prudent  person 
would  have  used  in  approaching  a  railroad  crossiiig,  and  as  the  instruction 
ignores  this  idea,  and  also  the  fact  that  the  driver  may  have  heard  the 
usual  and  customary  signals  used  by  moving  trains,  although  he  did  not 
see  the  train,  it  was  erroneous. 

E.  H.  Gaither  and  C.  A.  Hardin  for  appellant;  Poston  <&  Jacobs  and 
Thomas  H.  Hardin  for  appellee. 


liJlei^tacky  IxaW  Reporter. 

BDITOR: 

M:  CROM  WELIi, Frankfort,  Ky. 

DECEMBER  1,  1890.  No.  11 


KENTUCKY  COURT  OF  APPEALS. 


GRIDLEY,  Ac.  v.  BROOK-WATERFIELD  CO. 

(Filed  September  23,  1890— INot  to  be  reported.) 

-Purohase  money— Sabordlnate  liens— P.  sold  140  acres  of  land  to 
Teserved  a  lien  in  the  deed  to  seoure  the  unpaid  «purobase  money, 
ter  H.  sold  7d  acres  of  the  land  to  S.,  and  reserved  a  lien  on  the  land 
e  the  payment  of  the  purchase -money  notes.  These  last  notes  were 
d  to  appellee,  the  Brook -Waterfi eld  Co.  H.  and  her  husband  mort- 
he  remainder  of  the  land,  exoept  10  acres  previously  sold  to  another 
to  indemnify  appellant  and  others,  as  sureties  of  said  husband  on  a 
B  exeoutor.  Afterwards  P.  brought  suit  to  enforce  the  satisfaction  of 
rchase-moufy  notes  by  enforcing  the  lien  on  the  whole  land.  The 
ordered  a  sale  of  the  whole  land,  without  reference  to  the  equities  of 
iDt  Grid  ley.  and  the  appellees,  as  subsequent  separate  lienholders  on 
Xkratti  parcel  of  said  land.  After  the  Fale,  and  while  the  case  was  still 
ig,  appellant  filed  an  amended  pleading,  setting  up  the  fact  that  since 
cree  he  had  liquidated  and  paid  his  indebtedness  on  the  executorial 
and  asking  that  the  appellee  be  compelled  to  pay  his  proportion  of  said 
The  land  on  which  the  appellant  held  the  mortgage  having  paid  the 
)  amoiiDC  of  the  debt,  and  that  on  which  appellee  held  a  Hen  having 
free,  the  court  dismissed  this  pleading,  and  also  thuse  to  which  it  was 
uendment.  From  this  judgment  appellant  has  appeaUd.  Held— That 
ourt  properly  disregarded  the  equity  of  appellant  when  the  sale  was  or- 
1«  as  then  the  appellant  could  nut  force  a  sale  of  said  land,  because  his 
lUy  had  uot  been  liquidated  and  paid,  yet  he  had  a  valid  lien  subsisting 
aid  land  to  secure  him  against  loss  by  reason  of  paid  liability,  which 
Ded  Into  an  enforcible  Hen  as  soon  as  such  liability  was  ascertained 
paid  by  the  appellant,  and  which  would  entitle  him  to  contribution  from 
GO-sublleDholders  to  pay  In  proportion  to  the  value  of  each  ]turtlon. 
irefore,  appellaot's  pleading  and  amended  pleading  should  not  have  been 
missed;  but  the  value  of  each  portion  should  have  been  ascertained,   and 
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that  portioD  od  whiob  the  appellee  held  a  lien  should  have  beeo  held  liable 
to  contribute  to  the  payment  of  the  debt,  to  satisfy  which  the  land  on  which 
the  appellant  held  a  lien  was  sold,  in  proportion  to  the  value  of  each  parcel. 

J.  J.  Landram  for  apx)ellants. 

H.  W.  Masterson  and  Jno.  S.  Gaunt  for  appellee. 

Appeal  from  Qallatin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett 

Bod.  Perry,  in  1884,  sold  to  Mrs.  Hamilton  about  one  hundred 
and  forty  aores^of  land,  and  reserved  a  lien  in  the  deed  to  secure 
t)ie  unpaid  purchase  money.  Thereafter  Mrs.  Hamilton  sold 
about  seventy-three  acres  of  this  land  to  Mrs.  Turley,  and  took 
notes  from  her  for  the  unpaid  purchase  money,  and  reserved  a  lien 
on  the  land  to  secure  the  payment  of  the  same.  Thereafter  Mrs. 
Hamilton  assigned  these  notes  to  the  appellee,  the  Brooke-Water- 
fleld  Co.  After  the  sale  of  said  land  to  Mrs.  Turley,  Mrs.  Hamil- 
ton and  her  husband  mortgaged  the  remaining  portion  of  said 
tract,  except  ten  acres  which  had  been  sold  to  Holton,  to  the  ap- 
pellant and  others,  to  indemnify  them  as  the  sureties  of  said  hus- 
band on  his  executoiial  bond.  Thereafter  Bod.  Perry  asserted  bis 
lien  by  an  equitable  action  on  said  one  hundred  and  forty  acres  of 
land,  and  his. Hen  was  allowed  on  the  entire  tract,  without  refer- 
ence to  the  equities  of  the  appellant,  Gridley,  and  the  appellees 
as  subsequent  separate  lien  holders  on  the  separate  parcels  of 
said  land. 

The  rule  in  several  of  the  States  where  subsequent  purchasers 
or  holders  of  liens  on  different  parcels  of  a  tract  of  land,  which 
is  encumbered  with  a  prior  lien,  is  to  enforce  the  prior  lien 
90  as  to  protect  the  first  subsequent  purchaser  and  then  the  sec- 
ond, next  the  third,  and  so  on,  letting  the  burden  fall  upon  the 
last  purchaser.  The  reason  of  this  rule,  where  it  obtains,  is 
that  as  the  first*  subpurchaser  has  a  right,  upon  payment  of  the 
lien,  to  be  subrogated  to  the  rights  of  the  lien  holder,  and  en- 
force his  right  thus  acquired  upon  the  remainder  of  the  land  In 
the  hands  of  the  first  owner,  and  thereby  protect  his  purchase, 
^nd  this  right  attaches  upon  his  purchase,  which  holds  good,  and 
Is  enforcible  as  afi:ainst  a  subsequent  purchaser  of  another 
parcel  of  the  same  land;  and  the  second  subsequent  purchase.r 
stands  in  the  same  relation  to  a  third  subsequent  purchaser  as 
the  first  did  to  him.  He  can  push  the  lien  of!  himself  on  the 
third  purchaser;  and  the  latter  on  next  purchaser,  and  so  on, 
until  the  burden  is  made  to  fall  on  the  last  purchaser. 

But  this  court,  by  uniform  decision,  has  adopted  the  more 
equitable  rule  of  compelling  each  subsequent  purchaser's  portion 
of  land  to  contribute  to  the  pa3'ment  or  the  prior  encumbrance 
in  proportion  to  the  value  of  each  portion.  This  rule,  and  the 
reasons  for  it,  are  clearly  set  forth  in  Dudley  v.  Thompson,  H  B. 
M.,  313,  and  the  authorities  there  cited.  The  whole  tract  is  sub- 
ject to  this  lien  and  sale  for  the  satisfaction  of  the  lien,  and  it 
should  be  so  adjudged  in  the  decree  of  sale;  but,  ordinarily,  the 
value  of  each  portion  should  be  ascertained  before  the  rendition 
nf  the  decree,  and  it  should  contribute  to  the  payment  of  tiie 
prior  encumbrance  in  proportion  uf  the  value  of  each  portion, 
and  each  portion  should  be  directed  to  be  sold  to  satisfy  such 
contribution.  But  this  pvactice  can  not  obtain  in  a  case  like 
this,  because  at  the  time  of  the  decree  the  court  had  no  pover 
to  sell  the  land  on  which  the  appellant  held  a  Hen;  bis  lien  was 
to  secure  him    against  loss  on    account  of   an    unliquidated  Ha- 
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iob  inras  Dot  eDforoible  by  a  sale  of  the  land,  and 
ulcl  only  be  enforced  by  a  liquidation  of  the  amount^ 
lyment  by  the  appellant,  henoe  it  would  not  be  eqult- 
mpel  the  lien  holder  to  wait  an  indefinite  time  on  the 
to  put  bis  lien  in  a  shape  that  it  might  be  enforced, 
h  he  might  never  do.  Therefore,  the  chancellor  did 
lecree  the  sale  of  all  tbu  land  and  postpone  the  question 
)ution  until  another  time.  After  said  sale,  but  while 
was  still  peuding  on  the  question  of  contribution,  the 
D  filed  an  amended  pleading,,  setting  up,  since  the  de- 
liquidation  of  said  liability  and  its  payment  by  him 
nje  that  the  appellee  be  compelled  to  pay  his  proportion 
lebt.  the  land  on  which  the  appellant  held  the  mortgage 
)aid  the  entire  amount  of  the  debt,  and  that  on  which 
*lleo  lield  a  lien  having  gone  free.  The  court  dismissed 
iding,  and  also  those  to  which  it  was  an  amendment, 
lis  judgment  the  appellant  has  appealed.  While,  when 
:ce  of  sale  was  rendered,  the  appellant  could  not  force  a 
said  land  because  his  liability  had  not  been  liquidated 
d,  yet  be  had  a  valid  subsisting  lien  on  said  land  to  se- 
m  against  lo^s  by  reason  of  said  liability,  which  ripened 
enforcible  lien  as  soon  as  such  liability  was  ascertained 
id  by  the  appellant,  and  which  would  entitle  him  to  con- 
3n  from  his  co-sublien  holders  to  pay  in  proportion  to  the 
)t  each  portion.  Therefore,  the  appeliant^s  pleading  and 
ed  pleading  should  not  have  been  dismi8.6ed;  but  the 
of  each  portion  should  have  been  ascertained,  and  that 
1  on  which  the  appellee  held  a  lion,  should  have  been  held 
to  contribute  to  the  payment  of  the  debt  to  satisfy  which 
nd  on  which  the  appellant  held  a  lien  was  sold  in  propor- 
0  the  value  of  each  parcel. 

judgment  is  reversed,  with  directions  for  further  proceed- 
onsistent  with  this  opinion. 


STRONG,    RECEIVER,   Ac.   v.    NATIOJ^AL  BANK    OF 
BOYERTOWN. 

(Filed  September  27,  1890.) 

ianklDff— Colleotlon  of  drafts— A aon cy— Appellee  broufrht  this  action 
lOTer  of  Louisville  Banking  Co.  amount  ot  draft  culJected;  but  the  Jat- 
llsolftliDiDg  ownership,  paid  the  money  into  oourt,  and  appellant,  as 
verof  Fidijlity  National  Bank  of  Ginolnuatl,  on  bis  petition,  was  made 
'ty  to  the  BOtlOD.  The  draft  was  made  payable  at  the  Bank  of  Louis- 
to  Hellegasa;  but  appellee,  by  disoountlng,  became  owner;  and  May 
887,  Bent  It  to  the  Fidelity  Bank  for  collection  ;  tlience  it  wan  sent  for 
lame  purpose  to,  and  June  17,  day  of  maturity,  collected  by  Louisville 
king  Co.,  of  which  fact  the  Fidelity  Bank  was  notified,  by  letter  re- 
ed June  18;  and  on  that  day  it  mailed  to  appellee  tbe  same  notification, 
ob  was  reoeived  June  SO.  But  tbe  only  account  kept  by  the  Fidelity 
ik  of  either  tbe  draft  or  money  was  on  its  collection  register,  where  an 
ij  was  made  Juue  SO  of  credit  to  appellee  for  tbe  amount  so  collected  by 
liOuiBville  Banking  Go.  On  June  20  the  Fidelity  Bank  suspendeJi  pay- 
Dt,  and  was  placed  Id  tbe  bands  of  tbe  receiver.  Held— That  the  proceeds 
tb»  draft  belonged  to  appellee,  as  tbe  relationship  of  principal  and  age^t 
iited  between  appellee  and  tbe  Fidelity  Bank.  Tbe  indorsement  "for  col- 
itlon  and  credit"  by  appellee  conveyed  tbe  idea  that  tbe  party  giving  was 
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then  the  owDer,  and  the  one  receiving  was  agent,  and  It  is  well  settled  that 
a  bolder  of  paper,  Who  delivers  it  to  a  bank  for  collection  and  credit,  is  at 
liberty  to  treat  the  bank  as  an  agent,  nntll  the  proceeds  are  collected  by  the 
baniE  in  money,  and  that  authority  of  the  bank  to  credit  the  onstomer  does 
not  arise  until  he  has  actually  received  the  money.  Therefore,  the  collection 
made  by  the  Louisville  Banking  Go.  and  entry  of  the  amount  on  its  books 
to  the  credit  of  the  Fidelity  Bank  was  not,  in  meaning  of  the  oontraot,  snob 
collection  by  the  latter  as  gave  it  the  right,  by  mere  entry  on  its  collectloD 
register  b<«for«  receiving  the  money,  to  change  itself  from  agent  to  owner, 
and  appellee  from  owner  to  creditor. 

3.  Parties  to  aotions— A  party,  having  Bent  a  draft  through  a  bank  for  col- 
lection, may  maintain  an  action  against  the  bank  having  pofisesslon  of  tha 
paper  or  money,  where  the  transmitting  bank  has  become  bankrupt. 

A.  Barnett  lor  appellants. 

D.  M.  Rodnian  for  appellee. 

Appeal  from  Loui&yille  Law  and  Equity  Court, 

Opinion  of  tlie  cotirt  by  Judge  Lewis. 

Appellee,  National  Bank  of  Boyertown,  Pennsylvania,  brought 
thit;;  action  to  recover  of  Louisville  Banking  Company  amount 
of  a  draft  collected.  But  the  latter  disclaiming  ownership,  paid 
the  money  into  court;  and  since  then  litigation  about  it  has  beeD 
between  appellee  and  appellant,  Armstrong,  receiver  of  Fidelity 
National  Bank  at  Cincinnati,  Ohio,  who  was,  upon  his  petition, 
made  a  party  to  the  action. 

The  draft  was  made  payable  at  bank  of  Louisville  tuHellegass; 
but  appellee,  by  discounting,  became  owner;  and  May  26,  18R7, 
sent  it  to  the  Fidelity  Bank  lor  collection.  Thenoe  it  was  sent 
for  the  same  purpose  to,  and  June  17,  day  of  maturity,  collected 
by  Louisville  Banking  Company,  of  which  fact  the  Fidelity 
Bank  was  notified  by  letter  received  June  18,  and  on  that  day  It 
mailed  to  appellee  the  same  notification,  which  was  received 
June  20.  But  the  only  account  kept  by  the  Fidelity  Bank  of 
either  the  draft  or  money  was  on  its  collection  register,  where 
an  pntry  was  made  June  20  of  credit  to  appellee  for  the  amount 
BO  collected  by  the  Louisville  Banking  Company. 

It  further  ap;:ears  that  June  20,  after  close  of  its  business,  the 
Fidelity  Bank  was,  by  authority  of  the  comptroller  of  currency 
of  the  i'nited  States,  closed  and  placed  in  possession  of  Arm- 
strong as  receiver.  And  subsequently,  upon  information  filed 
in  the  United  States  Citcuit  Court,  judgment  was  rendered  for- 
feiting its  franchise. 

The  first  inquiry  tliat  naturally  arises  in  determining  which 
of  the  parties  has  ri^ht  to  the  money  in  dispute  is  as  to  the  atti- 
tude toward  each  other  of  appellee  and  the  Fidelity  Bank  when 
the  draft  sent  by  the  former  was  received  by  the  latter. 

The  indorsements  on  the  draft,  when  it  went  into  possession  of 
the  Fidelity  Bank,  were  in  blank,  Mhich  fact,  as  held  by  this 
court,  implied  a  transfer  to  that  hank  as  holder  of  dominion  over 
and  some  right  to  it^  with  authority  to  fill  up  the  blanks  as  proof 
of  the  specific  character  of  that  right.  (Cepe  v.  Daniel,  9  Da., 
4ir,.) 

Hut  such  implication  may  be  rebutted  by  evidence  showing' 
the  true  character  of  the  transaction  and  actual  rigbtsof  parties 
If  it  could  not,  then  the  result  in  this  case  would  be  to  exclude 
altogether  the  claim  of  appellant,  who  has  title  as  receiver  to 
only  wliat  the  dofunct  bank  owned,  for  the  blanks  had  not  beea 
filled  up  when  the  draft  was  received  by  the  Louisville  Bankingc 
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,  and,  of  course,  it  became  entitled  to  benefit  of  the 
plication. 

ideuoe  is  conclusive,  independent  of  appellant's  admie- 
ellee  did  not  intend  to  transfer,  and  the  FidelityBank 
leot  by  filling  up  the  blanks  to  receive,  the  draft  as  bona 
er,  even  if  it  could  have  done  so:  that  the  actual  rela- 
ireen  the  parties  was  that  of  principal  and  agent  is  a<k 
wn  by  a  letter  of  instruction  accompanying  the  draft 
entry  mentioned,  but  the  theory  of  appellant's  right  to 
ay  is  based  upon  the  fact,  conceded  in  his  pleading,  thM 
b  was  sent  by  one  and  received   by  the  other  for  *'colleo- 

credit." 

is,  however,  as  contended  by  counsel,  a  distinction  be- 
D  instruction   by  the  owner  to  a  collecting  bank  to  ''col- 

renait/^  and  the  one,  given  in  this  case,  to  "collect  ivnd 
But  whatever  other  difference  in  meaning  of  the  two 

there  may  be,  both  convey  the  idea  that  the  ^arty  giving 
owner,  and  the  one  receiving  the  instruction  is  agent« 
then  being  the  relation  when  the  draft  was  T«^eived,  the 
iquiry  is  whether  any  thing  thereafte'r  occurred  which 
I  legal  effect  to  change  the  attitude  of  the  Fidelity  Ban'k 
^at  of  agent  to  owner* 

pears  appellee  was  induced  to  send  the  draft  by  a  oircnlat 
1  the  Fidelity  Bank,  containing  repr(=t8entation6  of  its  sol- 
id prosperous  condition,  and  propoi>al  to  allo#  to  its  cns^ 
iBterest  on  daily  balancess  and  to  make  no  charge  for 
Ling  nor  for  exchange  in  transmitting.  And  it  must  be 
18  true  that  the  draft  was  sent  under  a«  implied  contract 
hen  collected  the  amount  might  be  remitted  directly,  o^ 
i  to  appellee^s  credit,  at  the  option  of  the  Fidelity  Bank, 
(cording  to  the  plain  meaning  of  that  agreement,  collectiola 
raooey  by  the  Fidelity  Bank  was  h  condition  precedent  o{ 
(bt  to  enter  the  credit.  And  thus  comes  the  question 
er  the  collection  made  by  the  lA)Uisville  Banking  Com^ 
and  entry  of  the  amount  on  its  books  to  the  credit  of  th« 
ty  Company,  was,  in  meaning  of  ^the  contract,  such  collect 
y  the  latter  as  gave  it  the  right  by  mere  entry  on  its  col- 
D  register,  before  receiving  the  money,  to  change  itself 
ageat  to  owner,  and  appellee  fcoftt  owi^er,  to  cfiD^tor. 
I  general  doctrine  seems  to  be  *'that  upon  a  deposit  being 

by  a  cutsomer,  in  a  bank  in  the  ordinary  course  of  busl- 
of  money  or  drafts^  or  checks  received  and  credited  aa 
ly^  the  tiue  to  the  money,  or  to  the  drafts  or  checks,  is  imi- 
atelv  vested  in  ahd  becomes  the  property  of  the  bank.'* 
it  caeoks,  ndtes,  etc.,  are  deposited  for  collection,  ck^dited 
e  depositor  on  general  aoccunt,  and  drawn  against,  the  hank 
ilderef  the  paper  for  value,  and  if  it  becomes  insolvent  it 
iS  pVt  of  its  assets.  (Morse  on  Banking,  section  678\  and 
lorittes  cited.)  And  the  rule  is  so  extended  that  when  a  cuss> 
if  has  a  deposit  account  with  a  bank  on  which  he  is  act^us- 
ed  to  deposit  checks,  payable  to  himself,  which  are  entered 
lis  pasBbook,  and  to  draw  aicalnst  such  deposits  an  endorse^ 
ktof  tbe  words  **for  deposit''  on  a  check  so  deposited,  is,  in 
absence  of  a  different  understanding,  presumption  of  mbre 
D  a  mere  agency  or  authority  to  collect;  it  is  a  request  and 
)ctioD  to  deposit  the  sum  to  the  credit  of  customers.  (Ibid, 
) 

lot  it  is  well  settled  that  when  a  bank  receives  a  draft  or  note 
*'ooUection  on  account,"  or  what  is  the  same,  ''cnllHctibn  and 
idit,*'  it  does  not  owe  the  amount  until  collected.  And 
)Qgh  credit  be  given  therefor  prior  to  collection,  the  bank  ia 
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not  precluded  oanoelUngHUoh  credit,  wliioh  is  regarded  as  merely 
proYisioual,  if  the  paper  is  dishonored. 

It  would,  therefore,  seem  Just  and  reasonable,  even  if  there 
was  no  authority  to  support  the  position,  that  if  the  bank  doet 
not,  in  such  case,  owe  the  amount  before  it  is  actually  collected, 
it  should  not  be  held  to  have  any  other  right  to  it  than  as  ageot^ 
and  that  if  not  bound  by  an  entry  of  credit  it  should  not  have 
power  to  bind  the  real  owner  thereby. 

It  has,  however,  been  distinotlv,  and  we  think  correctly,  held 
that  a  holder  of  paper,  who  delivers  it  to  a  bank  for  collec- 
tion and  credit,  is  at  liberty  to  treat  the  bank  as  an  agent  antU 
the  proceeds  are  collected  by  the  bank  in  money,  and  that 
authority  of  the  bank  to  credit  the  customer  does  not  arise  until 
be  has  actually  received  the  money.  (Levi  v.  National  Bank,  S 
Dillon,  104;  Marine  Rank  v.*  Fulton  Bank,  2  Wall.,  566;  Morse  on 
Banking,  section  568;  Daniel  on  N.  Instruments;  section  884.) 

We,  therefore,  think  collection  of  the  draft  tfy  the  Louisville 
Banking  Company  and  entry  of  the  amount  to  the  credit  of  the 
Fidelity  Bank,  did  not  have  the  effect  of  investing  the  latter 
with  ownership,  nor  changing  its  relation  to  appellee,  for  a  mere 
usage  between  banks,  whereby  the  collecting  bank  credits  the 
transmitting  bank  with  the  amount  collected,  instead  of  remit- 
ting, is  not  alone  sufficient  to  be  set  up  against  the  real  owner  of 
notes  or  bills  to  deprive  him  of  his  rights.  (Morse  on  Banking, 
866;  First  National  Bank  v.  Orlgg,  79  Pa.  St.,  884.) 

It  thus  follows  the  only  party  known  by  this  record,  entitled 
in  atiy  event  to  the  money  in  contest,  is  the  Louisville  Banking 
Company.  For  we  do  not  see  how  appellant,  as  rerceiver.  oaa 
legally  claim  money,  never  even  reduced  to  his  possession,  if  the 
Fidelity  Bank,  while  in  existence,  conld  not  have  done  so.  Nor 
do  we  think  its  creditors  have  the  least  interest,  as  tn  no  seme 
have  they  been  prejudiced  or  misled.  But  it  is  manifest  the 
Louisvill(3  Banking  CompAny  whu  not  when  it  received  the  draft 
ignorant  of  the  true  owner,  and,  therefore,  did  not,  nuc  could,  be- 
come a  bona  fide  holder  of  the  draft.  Moreover,  as  its  disclaimer 
here  of  any  interest  in  or  right  to  the  money  is  equivalent  to  an 
admission  no  advances  were  ever  made  on  the  paper  by  it,  and 
no  balances  existed  against  the'PSdellty  Bank.  Consequently, 
the  Louisville  Banking <JOBTpany  h^ld  the  money  simply  in  trust 
for  the  true  owner,  and  could  not  haVe  resisted  recoVery,  even  if 
it  had  made  defense.  .    -    . 

It  is  not  nec^siiary  to  consider  the  question  raised  as  to  the 
effect  of  fraudulent  conduct  of  the  Fidelity  Bf^nk,  for  the  reasons 
already  given  are  sHfncient  tomakeit'clear  appellee  never  ceased 
to  be  th«  owner  of  the  draft,  and,  consequently^  is  entitled  to  the 
mon^y  sued  for.  ... 

Authorities  differ  sothewhat  as  to  the  remedvof  the  Solder  and 
owiier  of  a  bill  or  note  that  has  passed  through  a  serfes  of  banks 
in  course  of  collection.  But  do  question  'exists  ani'where  of  his 
right  to  maintain  an.  action  against  the  bank  havYns  possession 
of  thB' paper  or  moniBV  collected,  where  the  tran^imlitinK  bank 
bas^beoome 'a  ^ankm^t  or;- as  is  th€f  case  here,  hrts  ^cne  out  of 
existence.      '  -  '    .  "  ■     v  •  «» 

Judgmooit  afftrmed.  "      '    » 

,        •■..-'..*•..     •   ^-  >>   ,.'  .       •  ..   ••  •>«^  ■     ^   • 
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option  from  mnnioipal  taxation--Tbe  appellant,  the  city  of  Louis- 
^iDfc,  by  1$8  proper  olBoerfl,  levied  upoo  soine  furniture  in  use  in  the 
trade  rooms  of  the  appellee  for  uiunicipal  taxes  for  the  year  1885 
bolldlncr  In  the  city  of  Louisrllle,  it  enjoined  their  collection, 
leoause  the  propertv  was  exempt  from  taxation.  The  legislative 
878  provides  that  the  real  estate  and  any  improvements  thereon 
ft  to  the  board  of  trade  shall  be,  and  are  hereby,  ''exempted  from 
taxefl«  so  loniK  as  such  property  shall  be  occupied  by  said  board  of 
*  pnrposea  contemplated  in  its  organization,  and  the  general  council 
ty  of  Ijoaiavllle  is  authorized  to  exempt  such  property  so  held  and 
{  from  all  taxes  authorized  to  be  levied  by  said  general  council  of 
r  of  Lioolsvllle." 

Ity  council  Adopted  a  resolution  exempting  said  property  from  all 
ee.  Held^That  as  the<proof  shows  that  but  two  small  rrar  rooms  od 
r,  being  about  one-twentieth  of  the  building,  is  u6ed  by  the  oom- 
r  tbe  purposes  of  its  organisation,  the  residue  being  rented  out  for 
is  not  exempt  from  municipal  taxation.  The  true  rjile  is,  that  an 
Ion  from  taxation  in  favor  of  an  institution,  while  it  occupies  its 
8  for  the  purpose  of  its  organization,  does  not  exempt  it  when  rented 
snob  portions  of  it  as  may  be  leased,  although  the  rents  may  be  ap- 
y  such  purposes. 

ites  exempting  property  from  taxation  should  be  construed  strictly, 
junction— A  party  seeking  relief  by  injunction  must  make  out  a  clear 
r  equitable  interposition;  the  hurden  is  upon  him.  Here  the  petition 
at  least  a  portion  of  the  property  was  liable  for  taxes.  It  shows  that 
ling  is  due.  This  being  so,  it  was  the  duty  of  the  party  asking  relief 
Ditely  point  out  the  extent  to  which  he  was  entitled  to  be  relieved; 
I  failed  to  do  so,  his  petition  should  have  beeq  dismissed. 

N.  Dembitz  for  appellant. 

)\7D,  Humphrey  A  Davie  for  appellee. 

peal  from  Louisville  Cbanoery  Court. 

inion  of  the  court  by  Chief  Justice  Holt. 

le  appellant,  the  city  of  Louisville,  having  by  its  proper  oltl- 
levied  upon  ,  some  furniture  in  use  in  tlie  Board  of  Trade 
OS  of  tbe  appellee,  the  Louisville  Board  of  Trade,  for  munic- 
taxes  for  Che  year  1H86  upon  Its  building  in  the  city  of  Louis* 
a,  it  enjoined  their  collection  upon  the  ground,  mrainl^',  that 
property  was  exempt  from  taxation. 

his  claim  Is  based  upon  a  legislative  act  of  1873,  which  pro* 
68 :  *'Any  real  estate  held  by  the  Louisville  Board  of  Trade, 
bhe  city  of  Louisville,  by  purchase  in  fee  simple,  not  exceed* 
'  one  hundred  by  two  hundred  feet  in  area,  and  any  improve* 
nts  thereon,  shall  be,  and  are  hereby,  exempted  from  all  State 
ces  so  long  a^  such  property  shall  be  occupied  by  f(aid  Board 
Trade  for  purposes  contemplated  in  its  organization.  And 
8  eeneral  council  of  the  city  of  Louisville  is  authorized  to  ex- 
iptsuob  property,  so  held  and  occupied,  from  all  taxes  author- 
ed to  be  levied  by  said  general  council  of  said  oitv  of  Louis- 
lie.'' 

The  property  was  purchased  by  the  appellee  several  years  after 
le  passage  of  t^ is  statute.  The  council  of  the  city  adopted  a 
itoiQtloD  which  contains  no  reference  to  the  limitation  in  the 
igislative  act  relative   to  the  occupation  of  the  property  by  the 
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appellee  for  the  purposes  of  its  organization,  and  which  by  its 
terms  purports  to  exempt  the  property  from  all  olty  t^xes.  Un- 
questionably, however,  the  council  could  grant  an  exemption 
only  to  the  extent  that  the  legislature  could  constitutionally, 
and  in  fact,  authorize. 

Conceding  that  an  Institution  may  render  such  a  local  govern- 
mental service  to  a  city  as  will  authorize  Its  exemption  from 
city  tax  by  the  legislature,  or  by  the  municipal  government,  act- 
ing under  legislative  authority,  and  that  the  appellee  does  so, 
yet  the  first  question  presented  is  whetlier,  upon  the  facts  shown, 
and  under  a  fair  construction  of  the  statute,  the  property  of  the 
appellee  is  exempt. 

The  building  is  five  stories  high,  and  when  the  taxes  for  188ft 
were  assessed  but  two  small  rooms,  constituting  a  part  of  the 
rear  of  one  floor,  and  which  are  not  over  one-twentieth  part  of 
the  building,  probably  if  that,  were  ip  actual  use  by  the  appel- 
lee for  the  purposes  of  its  organization. 

All  of  the  balance  of  the  large  and  valuable  property,  save  two 
or  three  rooms  temporarily  vacant,  were  rented  out  by  the  a|j- 
pellee  for  various  purposes,  such  as  banking,  insurance  and  office 
use  generally. 

The  lower  court  enjoined  perpetually  the  collection  of  any  city 
taxes  for  1886  upon  the  building. 

What  is  the  ineaning  of  the  condition  *'so  long  as  such  prop- 
erty shall  be  held  and  occupied  by  the  Board  of  Trade  for  the 
purposes  contemplated  in  its  organization?*' 

Is  the  renting  of  it  to  strangers  an  ''occupation"  of  it  by  tbe 
board  within  the  meaning  of  the  exempting  statute?  Andnext^ 
if  it  be,  is  it  an  occupation  by  it  "for  purposes  contemplated  in 
its  organization?** 

Tbe  taxation  of  all  property  is  the  Just  and  equitable  rule.  An 
exemption  from  it  is  a  special  privilege,  one  in  conflict  with  the 
universal  obligation  of  all  property  holders  to  aid  in  the  support 
of  the  government,  and  the  exemption  will  not  be  presumecL 

Tbe  surrender  upon  the  part  of  the  State  of  the  right  to  tax 
must  be  shown  by  express  and  unequivocal  language  or  neoes- 
sary  inference. 

Tne  exemption,  however  meritorious,  is  of  grace,  and  atotatef 
imposing  restrictions  upon  the  taxing  power  of  the  State,  save 
so  far  as  they  may  trust  to  secure  equality  of  assessment,  are  to 
be  strictly  construed. 

These  are  familiar  principles  well  settled,  not  only  by  tbe  de- 
cisions of  this  court,  but  of  the  Supreme  Court  of  tbe  United 
States.  It  readily  strikes  the  mind  as  unjust  to  all  other  prop- 
erty holders,  and  as  not  only  likely,  but  certain,  to  lead  to  infinite 
mischief  to  permit  a  corporation  to  escape  the  common  burden, 
and  secure  immunity  from  taxation  by  investing  its  meaoa  in 
property  not  in  use  for  the  purposes  of  its  oreatlon.  Before  a 
court  will  help  it  to  do  so  by  injunction  a  clear  case  must  be  pre- 
sented. 

It  is  claimed  for  the  appellee  that  tbe  oconpatlcn  by  a  teoaol 
is  an  occupation  by  it,  within  the  meaning  of  t^e  statute,  and 
that  as  tbe  rents  are  applied  to  its  uses,  that  this  is  an  oooapa- 
tion  ''for  the  purposes  contemplated  in  its  organisation." 

In  support  of  this  view  we  are  referred  to  |be  constroetioB 
which  has  been  given  by  this  court  to  the  word  "occupation," 
as  used  in  our  homestead  law,  but  it,  unlike  tbe  statute  under 
consideration,  should  be  liberally  construed.  Moreover,  If  ft 
widow  were,  by  a  temporary  absence,  to  lose  her  bomeatead  rigbt. 
it  would  be  gone  forever,  while  the  appellee,  provided  it  ren* 
ders  such  governmental  service  as   to  constitutionally  entitle  it 
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311,  inagr,  at  any  time,  regain  the  right  by  Ructi  a  use 
erty  .as  its  ocganizatlon  contemplated. 
ntU^led  to  the  exemption  of  a  building  worth  $100,000, 
round  tii&t,  within  the  fair  meaning  of  the  statute,  an 
.  by  a  teuajQt  is  its  oooupation,  and  that  an  application 
ts  to  its  uses  is  an  occupation  for  the  purposes  of  its 
on,  then  equally  is  it  entitled  to  tb«  exemption  from 
ion  burden  of  a  building  worth  millions  of  dollars. 
d  serve  to  render  its  stock  very  valuable,  perhaps,  and 
3  its  neighbor  the  burden  which  it  could  well  afford  to 

presumption  in  its' favor  should  be  indulged  that  will 
CD  a  result  and  defeat  that  reasonable' equality  neces- 
^lid  taxation ;  and,  in  our  opinion,  a  fair  and  reasonable 
ion  does  not  admit  of  it. 

3W  is  sustained  by  both  reason  acd  authority. 
3  can  perhaps  be  found  where   the  language  of  the  stat- 
lestion  is    precisely  like   this  one,  but  precedent   is  not 
vbere  it  is  the  same  in  substance. 

case  of  Baltimore  v.  Grand  Lodge  of  Masons,  60  Md., 
ce  the    statute  exempted    the   property   belonging   to  be- 

and  charitable  institutions  so  far  as  the  same  was  used 
purposQS  of  the  organizations,  it  was  held  that  where 
institution  rented  out  a  portion  of  its  building,  such  por- 
)  not    exempt  from    taxation,  although    the  rent  was  ap- 

aid  Qf  the  charitable  purposes  of  the  organisation, 
ime  construction  haa  been  previously  adopted  by  the 
.1  Frederick  County  v.  Sisters  of  Charity  of  St.  Joseph, 
84,  where  it  was  construed,  as  it  is  here,  that  the  applioa- 
the  rents  to  the  benevolent  objects  of  the  institution  enti- 
)  the  exemption  of  the  portion  of  its  property  occupied  by 
mta.    The  claim  was  denied. 

e  case  ot  the  Chapel  of  the  Good  Shepherd  v.  Boston,  120 
212,  the  statute  exempted  from  taxation  the  property  of 
.ble  and  religious  institutions,  occupied  by  them  for  the 
es  of  their  organization,  and  the  right  to  an  exemption  of 
ty  which  was  rented  out,  and  the  rents  applied  to  the  pur- 
)f  the  institution  was  denied.  Said  Chief  Justice  Gray, 
vering  the  opinion:  "In  order  to  exempt  real  estate  he- 
ft to  a  charitable  institution  from  taxation,  it  is  not  enough 
be  income  derived  therefrom  should  (as  all  the  inoome  of 
rporation  from  whatever  source  derived  must)  be  applied 

purposes  for  which  it  was  incorporated;  but  the  real  e-^tate 
must  be  occupied   by  the   corporation,  or  its  officers,  for 

purposes.'' 

Pierce  v.  The  Inhabitants  of  Cambridge,  2  Cushing.  611, 
B  the  statute  exempted  the  property  of  literary  and  charita- 
istitutioiis  if  actually  occupied  by  them  for  the  purposes  of 

organizatioD,  it  was  directed  that  property  leased   out  was 

0  be  considered  as  in  the  occupancy  of  Harvard  College  so 

1  f^xempt  it  from  taxation. 

the  recent  case  of  Morris  v.  Lone  Star  Chapter  of  Masons, 
re  the  Constitution  of  thA  State  of  Texas  authorized  its  legis- 
ts to  exempt  from  taxation  the  buJldinsrs  of  institutions  of. 
lio  oharity,  it  was  held  that  such  buildings  only  were  in- 
led  as  were  used  exclusively  and  actually  by  such  institu- 
m;  and  tbat  if  certain  portions  of  a  building  belonging  to 
b  an  institution  were  rented  out,  it  was  to  that  extent  taxa- 
.  altboQcb  Hie  rents  were  used  in  furtheranoe  of  the  charity. 
S.W.  »ei».,  619.) 

n  the  case  of  the  Banlc  v.  Tennessee,  104  IT.  S.,  4a3,  where  a 
Dk  was  required  by  its  charter  to  pay  a  certain  tax  upon  its 
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oapital  stock  in  lien  of  ail  other  taxes,  and  was  autboriced  to 
hold  property  for  its  use  as  a  place  of  business,  it  was  held  that 
its  immunity  from  taxation  extended  to  only  so  much  of  the 
building  as  was  necessary  to  the  carrying  on  of  its  business. 

Many  other  cases  might  be  cited  to  the  same  effect. 
*  They  establish  the  rule  that  an  exemption  from  taxation  Id 
favor  of  an  institution,  while  It  occupies  its  building  for  the  pur- 
pose of  its  organization,  does  not  exempt  it  when  rented  out,  or 
such  portions  of  it  as  may  be  leased,  although  the  rents  may  be 
applied  to  such  purposes. 

'  Desty  on  Taxation,  volume  1,  page  lid,  note,  says:  *'If  the  build- 
ings, or  any  portion  thereof,  belonging  to  a  benevolent  and 
charitable  institution,  are  used  for  other  purposes  for  a%proflt, 
the  building,  to  the  extent  thus  used,  is  liable  to  taxation, 
although  the  proceeds  from  such  extraneous  use  are  devoted  to 
charitable  purposes.'' 

The  petition  in  this  case  shows  that  some  portions  of  the  ap- 
pellee^s  building  are  rente<i  out,  but  it  does  not  point  out  what 

f portions.  It  discloses  the  fact  that  at  least  a  portion  of  it  is 
iable  to  taxation,  but  it  does  not  disclose  what  portion. 

The  answer  avers  that  the  assessor  in  assessing  the  tax  in 
question  deducted  a  proportionable  part  <5f  the  building  for  the 
two  rooms  actually  in  use  by  the  appellee. 

This  is  denied  by  the  reply  and  not  proven;  and  it  is,  thore- 
fore,  urged  that  Judgment  below  must  be  sustained  upon  the 
ground  that  the  tax  bill  is  erroneous. 

The  Judgment,  however,  is  that  no  taxes  can  he  assessed  or 
collected  as  to  the  entire  building  for  the  year  1886,  and  it  mast, 
therefore,  of  course  be  reversed. 

But  a  party  seeking  relief  by  injunction  must  make  out  a  clear 
case  for  equitable  interposition.  The  burden  is  upon  him.  Here 
the  petition  shows  at  least  a  portion  of  the  property  was  liable 
for  taxes.  It  shows  that  something?  Is  due.  This  being  so,  it 
was  the  duty  of  the  party  asking  relief  to  definitely  point  out 
the  extent  to  which  he  was  entitled  to  be  relieved.  Tf  he  seeks 
equity,  he  must  do  equity.  He  must  show  his  willingness  to 
pay  what  he  in  fact  owes,  or  at  leant,  in  a  case  like  this,  he  must 
show  to  the  court  how  much  he  in  fact  does  npt  owe."  He  roust, 
inasmuch  as  injiinction  is  pecullarlv  an  equitable  remedy,  sep- 
arate the  fact  from  the  unjust  portion  of  the  claim,  and  ask  re- 
lief only  as  to  the  latter. 

This  appellee  has  failed  to  do,  and  the  judgment  Is  reversed 
with  directions  to  dismiss  the  petition. 
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Boundary— Streets  and  allej-n— A  conv<».Tanoe  haviiiff  been  roade  of  a  lot 
bounded  by  an  alley,  it  Is  implied,  as  matter  of  law,  that  the  boundary  lixM 
of  said  lot  extends  to  the  center  of  the  alley.  A  street  or  alley,  called  for  m 
a  boundary  line,  is  regarded  as  a  single  line,  and  as' a  Single  line  it  heooroes 
a  boundary  of  the  lot.  It  is  the  ftinie  as  a  tree  or  rock  thai  is  telled  foraa 
a  boundary.  The  terminus  of  the  line  is  ordinarily  the  center  of  the  trw 
or  rook,  and  will  be  sn  understood  unless  the  language  q£  the  deed  Unita 
it  to  the  edge  of  the  tree  or  rook. 

A.  K.  Richards  for  appellants. 
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Sumpbrey  &  Davie  for  appellees. 

Trom  X40ui8ville  Law  and  Equity  Court. 

of  the  oourt  by  Judge  Bennett. 

tellantB,  as  tbo  devisees  of  John  I.  Jacob,  brougbt  tbis 
ejeotment  against  tbe  appellees  to  recover  tbe  posses- 
n  feet  of  ground,  tbe  soutbern  half  of  an  alley,  fronting- 
i  street,  in  tbe  city  of  Louisville. 
Jacob,  tbe  ancestor  of  tbe  appellants,  directed  in  bis 
all  hlB  estate  be  divided  amons  bis  children.  Tbe 
Loners,  who  were  appointed  to  divide  bis  estate,  in  a  suit 
d  for  that  purpose,  laid  off  tbe  property  of  said  Jacob,  a 
irhicb  is  now  in  controversy,  into  lots,  witb  appropriate 
fcnd  alleys.  Among  otber  blocks  tbus  laid  off  was  one 
by  First  'and  Second  streets  on  the  east  and  west,  and 
ridge  and  College  streets  on  tbe  north  and  south.  There 
iigned  to  Mrs.  Tyler,  and  conveyed  to  her,  ](»ts  Nos.  15> 
The  lots  thus  conveyed  were  described  by  their  num- 
ly.  Subsequently  Mrs.  Tyler  conveyed  these  lots  in  the 
ay,  by  their  numbers.  Finally  Henry  Mead  become  tbe 
ler  of  these  lots,  by  metes  and  bounds  oallingfor  tbe  alley 
controversy.  But  said  alley  never  having  been  opened 
I,  and  half  of  its  width  having  been  olos,ed  by  Mead's  pre- 
>r,  in  tbe  ownership  of  said  lots,  Mead  extended  the  fence 
to  include  the  entire  width  of  said  alley,  to-wit,  twenty 
Se,  it  seems,  not  knowing  that  be  was  tbe  owner  of  half 
i  alley,  and  believing  that  tbe  appellants  were  tbe  owners 
if  it,  purchased  the  same,  tbe  conveyance  was  by  deed, 
he  appellants,  and  in  consideration  thereof  Mead  conveyed 
appellants  a  piece  of  real  estate  lyinf?  in  another  part  of  tbe 
After  tbis  Mead,  as  be  says,  learned  that  tbe  appellants 
o  title  to  the  said  alley  that  they  conveyed  to  him  and 
.'(".soinded  the  contract,  each  reconveying  by  a  quit  claim 
tbe  parcel  of  land  that  the  other  had  conveyed  bim.  Mead 
u  in  substance,  that,  learning  that  the  appellants  had  no 
;;o  said  Btrip  of  ground,  the  object  of  the  reconveyances  was 
ly  to  rescind  the  contract  of  exchange  and  place  each  party 
itu  quo. 

w  did  tbe  conveyance  of  these  lots,  calling  for  the  streets 
illeys  as  laid  off  in  tbe  plat,  or  a^  said  by  this  court,  with 
'  refiir^ce  to  strch  streets  and  alleys,  pass  the  title  to  tbe 
baser  to  the  ^center  of  the  ^t^eet  or  alley,  provided  the 
f^%  title  extended  to  the  center  thereof?  We,  m  the  case  of 
leider,  Ac.  v.  Jacob,  &g.,  86  Ky.,  101,  aftd^6bi)er  cases,  held 
it  did. 

was  held  in  tbe  Schneider  case  that  tbe  street,  in. such  case, 
to  be  regarded  as  a  '^single  line,  and  as  a  single  line  it  be- 
les  a  boundary  o^f  tbelot.  It  is  as  a  tree  or  a  rock  which  is 
ed  lor  as  a  boundary.  The  terminus  of  tbe  line  il^  ordinarily 
oeDter  of  th^.tiee  or  rock,  unless  the  vendor's  title  to  the 
perty  conveyed  Sex t^nds  only  to  the  edge  of  the  tree  or  rock: 
iln  the  same  naariner  tbe  street  is  a  'monumental  boundary^ 
i  If  the  vendor  bold^  the  title  to  the  center  of  the  street  be 
nveys  to  the  center  thereof  as  the  dividing  line;'' and  If  he 
HBtbe  adjacent  property,  bis  vendee  calling  to  abut  on  said 
reet,  acquires  title  to  its  center,  also. 

^8  alleys  are  dedica^d  as  essential  ways  to  the  back  entrance 
lots,  the  ^ame  reason   exists,  when  the  lots   are  sold    witb  a 
earrefetenoe  to.tbem  as  boundaries,  for   holding  that  the  cen 
)T  thereof  iu  tbe  dlvidi«^g  line.    In   such  case  the  intention  o 
be  parties  is  to  be  drawn  from'  tM  deed.     As  seen,  the  street  o 
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alley  is  to  be  regarded  as  a  single  line,  and  the  conveyance  is 
to  be  treated  as  being  to  the  center  thereof,  the  0an>e  as  ff  a 
tree  or  rook  had  been  called  for.  In  other  words,  the  center  of 
the  street  or  alley  is  one  of  the  lines  called  for  in  the  deed,  and 
as  long  ai3  the  deed  stands  unattaoked  for  fraud  or  mistake  it  is 
to  be  conclusively  presumed  that  it  speaks  the  intention  of  the 
parties.  Of  course  the  parties  may  agree  in  the  deed  that  the 
edge  of  the  street  is  to  be  the  dividing  line;  so,  also,  may  tbey 
agree  as  to  the  tree  or  rock. 

Where  the  streets  and  alleys  are  designated  on  the  plat,  and 
the  lots  are  puichased  and  the  deeds  made  in  reference  to  them, 
^although  they  are  never  brought  into  public  uwe,  they  become  a 
part  of  the  purchaser's  rights  under  the  d«ed,  iu  the  manner  in- 
<lioated  in  the  Schneider  case,  and  any  restriction  of  those  rigbtii 
must  be  found  in  tiie  deed.  To  allo'w  the  verbal  intention  of  the 
parties  to  prevail  against  this  written  evidence  would  be  to  vio- 
late one  of  the  most  thoroughly  settled  rules  of  evidence. 

Mrs.  Tyler  and  her  vendees,  including  Mead,  acquired  by  their 
respective  deeds  the  title  to  the  center  of  this  alley,  and  the  ap- 
pellants, at  the  time  they  attempted  to  convey  to  Mead,  bad  no 
title  to  convey  to  him;  he  was  then  the  owtier  of  the  ten  foot 
istrip,  and  acquired  nothing  by  the  conveyanee  of  it  by  the  ap- 
pellants; and  that  fact  being  realised  by  the  parties,  as  the 
court  below  found  and,  as  we  think,  upon  siifflcient  evidence, 
they  rescinded  the  contract  by  reconveyances,  which  had  the 
«£fect  to  reconvey  to  each  party  the  title  that  he  hAd  theretofore 
conveyed;  and  as  no  title  was  conveyed  by  the  appellants  to 
Mead,  as  far  as  the  ten  feet  were  concerned,  be  certainly,  by  bis 
contract  of  rescission,  conveyed  no  title  back  to  them.  Bach 
was  not  the  intention.  The  only  object  was,  by  the  reconvey- 
ances, to  put  themselves  in  statu  quo,  leaving  each  party,  as  to 
title,  where  he  was  before  he  had  made  the  drat  ooBVeyanoe. 
The  lower  court  so  adjudged  it. 

Let  the  Judgment  be  aflQrmed. 


SPARKS  V.  COMMONWEALTH. 

(Filed  September  27^  1S90— Not  to  be  reported.) 

Orimlnal  law— iBttrootioni^Oo  the  trial  of  appellant,  oharged  wltb  tha 
oileDM  of  nalioioua  iboottnff  and  woaoding.  wblob  ivaulted  In  a  ooDTiotioB, 
appellanc  arRea,  ai  pfejudleial  error,  that  the  court  refuted  to'  give  to  tba 
Jury  an  ioitraotion  oaaed  on  tbe  hypotbesia  that  the  oifenae  was  oomtoltted 
Id  avddan  beat  and  paaston.  Held^That  as  tbe  fadta  tta  tbe  oaas  ibow 
•oiraomataocea  indioatiog  that  tbe  oflenae  was  oommltted  after  pteniedlta- 
t|oa,  tba  oonrt  properlf  refuted  an  instruotlon  for  abootlng  and  woaodtaf 
4d  lOddan  beat  and  passion. 

J.  B.  White  for  appellant. 

P.  W.  Hardin  for  appellee.  '  ^' 

Appeal  from  Estill  Circuit  Court. 

Opthlon  of  the  court  by  Judge  Lewis. 

Appellant,  having  been  convicted  of  the  pfTense  Of  mallcioQa 
«booting  and  wounding  one  Mcintosh,  aska  for  reversal,  ^pon 
the  sole  ground  the  lower  court  refused  to  instruct  tbe  Jury  upon 
the  hypothesis  the  offense  traa  committed  in  sadden  heat  and 
passion. 
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The  testimony  shows  MelntoHb  aod  others  were  sitting  iu  front 
'  a  grooery  store  when  appellant  oame  up,  and  out  of  a  trivial 
atter  thay  oommenced  to  quairel,  both  using  insulting  language. 
Dd  appellant  at  that  place  drew  a  pistol  on  Mcintosh,  but  be- 
g  prevented,  did  not  then  fire  it;  but  soon  went  away  to  a 
laoksmitb  shop,  but  how  long  he  staid  there,  or  how  far  oflP 
om  the  grocery  store  the  shop  is,  does  not  appear.  But  start- 
\%  from  there,  as  he  says,  to  another  place,  he  passed  within  a 
lort  distance  of  the  store  where  Mcintosh  still  was,  when  the 
tter  made  two  steps  towards  appellant,  using,  as  the  latter 
lys,  defiant  language,  but  he  did  not  draw  any  weapon  or  offer 
iolence.  Then  it  was  appellant  fired  his  pistol  from  behind 
lother  person.  Whether  he  fired  in  self-defense  was  properly 
ibmitted  to  and  passed  on  by  the  Jury,  and  is  not  now  an  open 
aestion. 

It  seems  to  us  clear,  taking  appellant's  version  of  the  transac- 
on,  there  was  a  sufficient  interval  of  time  from  the  quarrel  and 
rawing  of  the  pistol  by  appellant  at  the  store  to  time  of  shoot- 
ig  for  deliberation  And  as  the  shooting  was  the  outcome  and 
isult  of  hostile  feeling,  engendered  at  the  store,  we  see  no  rea- 
>n  whatever  for  regarding  it  as  done  in  a  sudden  affray,  or  in 
jdden  heat  and  passion;  nor  is  there,  in  our  opinion,  room  for 
ay  question  on  the  subject. 
Judgment  affirmed. 


BROOKS  V.  COMMONWEALTH. 

(Filed  September  27,  1890— Not  to  be  reported.) 

1.  CrlmiDAl  Iow--New  trial—The  decision  of  the  lower  court  in  orerruIlDg 
le  XQOtioD  of  appellant  for  a  new  trial  Is  oot  subject  to  ezueptlOD,  aiid  can 
)t  constitute  izrouDd  for  a  reversal. 

9.  Evidence— Bill  of  exceptions— One  jointly  indicted  with  appellant, 
ivlDg  testified  against  him  on  the  trial,  without  a  nolle  prosequi  having 
ten  nrst  entered  as  to  the  witness,  Is  not  considered  prejudicial,  on  oonsld^ 
tttion  of  the  whole  case,  as  the  bill  of  exceptions  does  not  contain  all  the 
tstiaiony  Introduced  on  the  trial,  or  shovtr  all  that  then  occurred. 
Section  840  of  Criminal  Code  of  Practice  construed. 

Chas.  G.  Richie  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Jeflerson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellant.  Clay  Brooks,  complains,  first,  because,  his  mo« 
Ion  for  a  new  trial  was  overruled. 

In  support  of  it  he  filed  certain  affidavits,  tending  to  show  that 

paper,  purporting  to  have  been  executed  by  him,  and  which 
tad  been  used  as  evidence  against  him  upon  his  trial,  had  been 
orged. 

The  decision  of  the  trial  court  upon  a  motion  for  a  new  trial  is 
lot  subject  to  exception,  and  can  not,  therefore,  constitute  ground 
or  a  reversal  ^y  this  court.     (Criminal  Code,  section  281.) 

The  other  ground  of  complaint  is  that  tl)e  State  was  allowed 
o  introduce,  as  a  witness  againf^t  him,  one  jointly  indicted  with 
i!m  without  first  entering  a  nolle  prosequi  as  to  the  witness. 

It  is  evident,  however,  that  the  bill  of  exceptions  does  not  con- 
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tain  all  the  testimony  introduoed  upon  the  trial,  or  show  all  that 
then  ocourred. 

In  the  absence  of  a  bill  showing  all  the  evidence  the  second 
point  urged  oan  not  be  considered. 

For  aught  this  court  knows  the  accused  may,  before  the  ter- 
mination of  the  trial,  have  confessed  bis  guilt;  or  it  may  have 
been  amply  shown  by  testimony  other  than  that  of  the  co-de. 
fendant. 

Upon  such  a  state  of  case  a  presumption  in  favor  of  the  action 
of  the  lower  court  must  be  indulged. 

Section  340  of  the  Criminal  Code,  as  amended,  provides  for  the 
reversal  of  a  judgment  of  conviction  for  an  error  of  law,  wheo, 
upon  a  consideration  of  the  whole  ease,  the  court  is  satisfied  that 
the  substautinl  rights  of  the  accused  have  been  prejudiced. 

In  the  absence  of  a  part  of  the  testimony  this  court  can  not 
say,  even  conceding  for  argument  sake,  that  error  was  oommit- 
ted  in  allowing  a  witness  to  testify,  or  in  pt^rmitting  certain  evi- 
dence to  go  to  the  jury,  that  the  substantial  rights  of  the  accused 
bavebeen  prejudiced.  (Commonwealth  v.  Runnion,  &c.,3MetM 
3;  Reed  v    Commonwealth,  7  Bush,  641.) 

Judgment  affirmed. 


SIMRALL  &  CO.  V.  CITY  OF  COVINGTON,  &c. 

(Filed  September  80,  1890.) 

Constitutional  law— Partial  and  unequal  ordinances  of  oltles— Appellasti, 
resident  of  Covington,  Ky. ,  being  InKurance  afft*nt^,  and  as  such  represeot 
the  Fire  Insurrince  Association  of  Philadelphia,  Pa.,  and  havinfc  failed  to 
prooure  from  said  olty  a  license  to  exercise  the  calling  as  agent  for  said 
oompany,  were  fined  for  violating  the  provisions  of  an  ordinance  of  the  cliy 
of  Covington  presorlbing  such  license. 

Said  ordinance  Is  entitled  "An  ordinance  to  impose  a  license  tax  npoo  oer* 
tain  insurance  agents  and  solicitors,"  and  provides  as  follows:  *'Be  it  or- 
dained by  the  city  council  of  Covington,  That  no  person,  unless  he  shall 
have  procured  a  license  therefor,  shall  transact  any  business  as  agent,  or 
solicit  for  any  insurance  coropuny  not  located  within  the  city  of  Covington. 
Kentucky :  and  such  agent  or  Rolicitor  shall  procure  a  separate  llcenM  for 
each  insurance  company  for  which  hh  fiball  transact  said  bui^lness;  provided, 
that  any  resident  o(  said  city,  who  shall  have  procured  a  license  to  transact 
business  for  any  such  company,  may  employ  as  many  solicitors  as  he  way 
desire  to  solicit  and  procure  businens  for  him  for  said  company;  and  pro- 
vided, further,  that  when  said  business  shall  be  conducted  by  several  persons 
In  partnership,  a  license  to  such  persons.  In  the  name  of  the  firm,  shall 
authorize  each  member  of  the  firm  to  transact  tlie  business  of  the  partner- 
ship, but  the  name  of  each  member  of  the  firm  shall  be  specified  in  the 
license."  The  only  provision  in  the  city  charter  authorizing  any  ordioanos 
upon  the  subject  is:  "The  oouncil  shall  have  the  power  to  license  and  tax 
all  exchange,  loan  and  broker's  offices,  agencies  of  InsuranoeofBoes  ^  *  *  Id 
said  city."  On  appeal  it  is  insisted  that  said  ordinance  Is  Invalid  for  the 
following  reasons,  viz. : 

First.  Because  it  requires  «  separate  license  for  each  Iniurance  oooapaoy 
represented. 

Seound.  IJecause  it  is  unooostitutional  as  dlscrlminatlDg  unfairly  agalDrt 
residents  of  Covington,  who  act  as  agents  for  Insuranoe  oompanles  not 
located  within  the  city  of  Covington,  whether  within  the  State  or  wltboQt 
it,  while  it  permits  residents  of  Covington,  as  agents  of  IntnittDoe  oompanlet 
located  within  said  city,  to  transact  business  without  the  imposltlOD  of  the 
license  tax.    Held— That  it  properly  requires  a  separate  lloense  for  each  to- 
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DceoompaDf  represented,  but  It  Is  UDOonstitutSona],  because  it  not  only 
imioates  between  residents  of  the  city  of  Covington  and  those  residing 
de  of  it,  whether  within  or  without  the  State,  but  it  places  a  burden 
some  within  the  city,  while  others  of  ita  residents,  encraffed  in  a  like 
lesi,  are  exempt.  It  is  unreasonable  partial  legislation.  To  be  rea- 
lie,  a  muDioipal  by-law  should  be  equal  in  its  operation. 

dale  &  Gray  for  appellants. 

A.  Byrne  for  appellees. 

peal  from  Kenton  Circuit  Court. 

nion  of  tlie  court  by  Chief  Justice  Holt. 

s  appeal  questions  the  validity  of  an  ordinance  of  the  city 
)vit]gton,  entitled  **An  ordinance  to  impose  a  license  tax 
certain  insurance  agents  and  solicitors/'  and  which  pro- 
it  ordained  by  the  city  council  of  Covington,  That?  noper- 
nlesshe  shall  have  procured  a  license  therefor,  shall  trans- 
y  business  as  agent,  or  solicit  for  any  insurance  companv 
jated  within  the  city  of  Covington,  Kentucky;  and  such 
or  solicitor  shall  procure  a  separate  license  for  each  insur- 
;ompany  for  which  he  shall  transact  said  business;  pro- 
that  any  resident  of  said  city,  who  shall  have  procured  a 
I  to  transact  business  for  any  such  companj',  may  employ 
ly  solicitors  as  he  may  desire  to  solicit  anci  procure  busi- 
or  him  for  said  company;  and,  provided  lurther,  that 
'said  business  shall  be  conducted  by  several  persons  in 
•ship,  a  license  to  such  persons,  in  the  name  of  the  firm, 
jfhorize  each  member  of  the  firm  to  transact  the  business 
partnership,  but  the  name  of  each  member  of  the  firm 
)  specified  in  the  license." 

sections  provide  as  to  the  license  fees,  and  for  the  prose- 
md    punishment   by  way  of  fine  of  violators  of   tne  ordi- 

Uy  provision    in  the  city  charter   authorizing   any    ordi- 
pon  the  subject  is:  *'The  isouncii  shall  have  the  power  to 
md    tax  all  exchange,  loan  and  brokers'  offices,  agencies 
mce  ofilces,     ♦    *    *    in  said  city,"  etc. 
ppellants,  A.  G.  Simrall    &  Co.,  residents   of  the  city  of  . 
►n,  are  insurance  agents.     As  such  they  represent  in  said 

Fire  Insurance  Association  of  Philadelphia,  Pa.;  and 
t  for  a  fine  having  been  rendered  against  them,  as  indi- 
for  failing  to  take  out  license  as  the  agents  of  the  asso- 
hey  are  defending  against  it,  upon  the  ground  that  the 
3  is  invalid.  The  lower  court  held  otherwise,  and  they 
Baled. 

Qtended,  first,  that  the  city  charier  does  not  authorize 
>f  a  license  tax  against  an  insurance  agent  for  each 
that  be  may  represent,  but  only  a^^ainst  his  business 
;  and  that  when  he  pays  the  one  license  fee  he  may 
a.s  many  companies- as  see  fit  to  employ  him. 
pinion,  however,^ a  fair  and  reasonable  construction  of 
fcge,  "to  license  and  tax  all  •  *  •  agencies  of  insur- 
s,  *'  f^i^es  the  power  to  compel  each  agent  to  pay  the 
lach  company  represented  by  him  It  is  quite  coriipre- 
teijnns;  and  unless  this  construction  be  the  true  one, 
representing  a  dozen  companies  only,  pays  as  much  as 

tlie  ajsrent  of  but  one;  and  this,  too,  although  it  is 
le  former  does  twelve  times  as  much  business  as  the 
t  least  much  more. 
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It  can  not  well  be  presumed  that  the  legislature  intended  sacb 
inequality,  and  a  oonstruotion  is  not  required,  which  is  likely 
to  work  out  such  a  result.  It  is  next  urged  that  the  obarter  pfo> 
vision  does  not  authorize  the  passage  of  such  an  ordinance,  and 
that  it  is  invalid,  because  it  is  unequal,  unjust  and  partial. 

Counsel  for  the  city  refer  to  decisions  of  this  court,  boldlD(( 
that  the  legislature  may  impose  upon  a  foreign  corporation,  pro- 
posing to  do  business  in  this  State,  terms  and  conditions  to  ex- 
ercise of  its  powers.  (Commonwealth  v.  Milton,  12  B.  M.,  212; 
Insurance  Company  v.  Commonwealth,  5  Bush,  Cft.)  Uuduubt- 
edly  this  is  the  declared  rule  in  this  State.  The  extent  of  tliiH. 
power  must  not  be  considered.  Certainly  it  reaches  so  far  that 
the  legislature  may  provide  for  the  safety  of  our  people  in  deal- 
ing with  the  corporation. 

The  rule  is  founded  upon  the  fact  that  the  exercise  of  the 
corporate  powers  here  rests  alone  upon  comity.  If  the  act  of  in- 
corporation had  of  itself  extra-territorial  force,  confusion  and 
conflict  between  the  two  powers  would  constantly  ensue. 

We  fall  to  see,  however,  that  this  rule  has  any  bearing  upon 
this  case  The  ordinance  affects  the  individual.  He  is  required 
to  pay  the  tax  and  obtain  the  license.  Its  penalty  for  a  failure 
is  upon  him.  Indirectly  the  interest  of  the  insurance  companies 
may  be  involved;  but  the  ordinance  relates  directly  to,  and 
dealt  with,  the  individual  person;  and  in  this  light  the  question 
is  to  be  considered. 

The  person  who  represents  a  Covington  Insurance  Company 
requires  no  license;  while  the  representative  or  solicitor  of  any 
other  company  must  obtain  a  license  as  to  each  company  he  rep- 
resents.  If  the  representative  be  a  resident  of  the  crty,  he  may 
employ  as  many  as  he  may  dosire  to  solicit  for  his  company. 
Thus  the  ordinance  discriminates  in  two  ways.  As  to  the  last, 
however,  the  appellants  are  not  tn  an  attitude  to  complain,  be- 
cause they  are  residents  of  the  city.  They  are  taxed,  however, 
for  the  privilege  of  earning  a  livelihood,  while  their  neighbor, 
who  earns  his  in  the  same  way,  goes  untaxed,  the  only  differ- 
ence being  that  one  works  for  a  city  company,  while  tije  other 
represents  one  located,  either  in  or  out  of  the  State,  but  outside 
of  the  city. 

A  doubt  as  to  the  constitutionality  of  a  legislative  act  must  be 
resolved  In  its  favor;  but  while  the  right  to  license  may  be  dele- 
gated to  municipal  governments  by  the  legislature,  yet  tbia 
authority  Is  to  be  strictly  construed  and  closely  pursued.  (Sedg- 
wick on  Stat,  and  Con.  Law,  466. ) 

Municipai  corporations  may  exercise,  first,  those  powers  which 
are  expressly  granted;  and,  second,  those  necessarily  implied, 
or  incident  tn  those  expressly  granted,  and  which  are  indispenR- 
Hble  to  a  proper  execution  of  the  objects  of  the  corporation. 
Tlielr  authority  Is  not  to  be  so  strictly  construed  as  to  defeat  the 
legislative  intention:  but  If  there  be  a  fair  and  reasonable  doubt 
of  tlie  existence  of  the  power,  it  should  be  resolved  by  a  court 
against  the  municipality;  and  especiafly  so  if  the  exercise  of  it 
will  encroach  upon  the  rights  of  the  individual  or '  the  public. 
The  scope  of  the  delegated  sovereignty  is  not  to  be  enlarged  by 
a  liberal  construction.  These  principles  are  elementary,  and  tb» 
citatlt)n  of  authoiity  is  unnecessary. 

They  are  necesj-ary  to  the  proper  maintenance  of  legislative 
authority  in  this  direction.  Without  them  it  would  dwindle 
away,  resulting  in  mischief,  and  behind  them,  therefore,  lies  the 
best-  of  reasons. 

The   legislature    has   not,  however,  attempted,  by   the  charter 
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I  the  appellee  to  authorize  it  to  pass  an  unequal  and 
nanoe.  If  it  bad  done  so  the  legislative  power  might 
»stioned  and  denied.  But  the  council  of  the  city^ 
eneral  power  **to  license  and  tax  *  »  »  agencies, 
e  offices,'^  has  enacted  what  is  unmistakably  such  aa 

he  most  disllnguishing  feature  of  the  common  law  is, 
or  the  protection  and  equality  of  individual  right. 
le,  therefore,  that  where  the  by-law  of  a  municipal- 
I  under  a  general  grant  of  power,  or  by  virtue  of  its 
iuthority.  is  unfair  and  partial  in  its  operation,  it  will 

void.     It  will    not  be    upheld    if   it  be   unreasonable 
sive.     It  must  not  contravene  common   right  or   the 

of    the  State,  or   make   unwarranted  or   special  dis- 
is. 

I  Constitutional  liimitations,  pages  200  and  202,  says: 
[  by-laws  must  also  be  reasonable.  Whenever  they 
to  be   so,  the  court  must,  as  a  matter  of  law,  declare 

*    *    *    So  a  ))y-law,  to  be   rpasonable,  should  be  in 
ith  the  general  principles  of  the  common  law." 
lion   says:  **As   it  would  be   unreasonable  and  unjust 
tuier  the  same  circumstances,  an  act  done  by  one  per- 
and  if  done  by  another  not  so,  ordinances  which  have 
can  not   be   sustained.     Spejcial  and  unwarranted  dis- 
1,  or    unjust    or  oppressive  interference   in    particular 
)t  to  be  allowed..    The  powers  vested  in  municipal  oor- 
should,  as  far    as   practicable,  be    exercised    by   ordi- 
leral   in    tb^-ir   nature,  and   impartial    in  their  opera- 
Dillon's  Municipal  Corporations,  section  322.) 
>W8   are  enforced  in   the  eases  of   Mayor  of   Mobile   v. 
ila.,  187;  JRobins(»h   v.  Mayor   of   Franklin,  1    Hump., 
sou    V.  City  of  Wellington,  40   Kansas,  173,  and  many 
I    that  might   be  cited.     All  recognize   the  rule,  which 
ental,  that    the   by-laws    of   a  municipality,    whether 
rt   to  regulate  callings  or   otherwise,  must,  as   indeed 
•  law,  preserve  equality  of  right.     Those  exprcising  the 
lege   must  be   treated  alike.     The  door  must  be  closed 
y  discrimination,  if    we    w^ould    avoid    monopoly  and 
lis   principle  is   as  necessary    to   sound    legislation  as 
tion  of  the  blood  is  to  the  human  system,  or  the  flow 
:er  to  the  ocean.     It   has  produced   a  line  of   decisions 
universally  regarded   as  sound    by   the  courts  of   the 
Thus,  in  Ex  Parte  Frank,  52  Cal.,  606,  an  ordinance  of 
sed  under  a  general  charter  power,  exacting   a  license 
goods,  and  fixing  one  rate  for  selling  goods  at  the  time 
city,  and   another  and  much  larger  for  those  without, 
nvalid  as  unjust,  partial  and  oppressive, 
r,  <fec..  of  Nashville  v.   Althrop,  o  Caldwell,  554,  an  or- 
soriminating  between  merchants  aijd  other  dealers  re- 
bin,  and  those  without,  the  limits  of  the  city,  and  pre- 
special  rate  of  taxation  for  the  latter,  was  declared  ti* 
the  limit  of  constitutional  legislation. 
Uate  we  have  no  constitutional  provision  as  to  taxation 
;  but  it  is  the  settled  constitutional   rule,  declared   by 
;d   decision  of   this  court,  that   every  tax  must  be  cef- 
ersal,  and,  so  far  as  practicable,  equal  and  uniform, 
can   not  constitutionally  be   imposed   upon   particular 
s,  while  others  of  the  same  class  or  locality,  who  havo 
10  public  service,  are  exempt. 
3l  V.  The  Trustees  of   Richmond,' 78  Ky.,  542,  a  provis- 
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inn  of  a  town  charter  author! /.acI  a  tax  of  five  per  cent,  upon  all 
sales  made  by  auctioneers  within  the  limits  of  the  town,  except 
«uch  as  might  be  made  by  citizens  of  the  town  or  county,  wbo 
were  bona  fide  owners  of  the  property  sold.  The  board  of  trus- 
tees adopted  an  ordinance  fixing  thd  license  of  auctioneers  at  $5 
tor  residents  of  Madison  county,  and  $10  for  such  as  were  not 
residents  of  that  county;  and  this  court  held  that  the  charter 
provision  was  void,  because  it,  in  violation  of  the  Federal  Con- 
stitution, discriminated  against  the  citizens  of  other  Htates. 
The  parties,  whose  ri^^hts  were  involved  in  this  case,  were  non- 
residents of  the  State,  but  the  court,  in  the  opinion,  declared 
arguendo  against  the  ordinance  also,  because  it  discriminated 
between  residents  and  nonresidents  of  the  county.  The  same 
doctrine  has  been  more  recently  announced  by  this  court  in  the 
case  of  Fecheimer  Bros.  &  Co.  v.  City  of  Louisville,  84  Ky.,306. 

The  ordinance,  now  in  question,  not  only  discriminates  be- 
tween residents  of  the  city  of  Covington  and  those  residing  out- 
ride of  it,  whether  within  or  without  the  State,  but  it  places  a 
burden  upon  some  within  the  city,  while  others  of  its  residents, 
engaged  in  a  like  business,  are  exempt.  It  is,  therefore,  unreas- 
onable partial  legislation.  To  be  reasonable,  a  municipal  hy-Iaw 
should  bo  equal  in  its  operation.  (Tugman  v.  Chicago,  78  111., 
405;  Barling  v.  West,  29  Wise,  807.)  This  one  being  clearly  an  in- 
fringement of  individual  right,  partial  and  unreasonable  iu  its 
character,  can  not  be  sustained. 

The  judgment  is,  therefore,  reversed,  with  directions  to  over- 
rule the  demurrer  to  the  petition  and  for  further  proceedings 
in  conformity  to  this  opinion. 


DUFF  v.  DUFF,  «&o. 

(Filed  September  30,  1890— Not  to  be  reported.) 

LimitatioD— An  action  to  set  aside  a  patent  to  land,  Issued  aboat  tblrty- 
two  .Years  t>efore  this  suit  was  brought,  during  all  whioh  time  appellant  bad 
the  right  to  sue.  Is  barred  by  limitation. 

Wm.  Lindsay  and  D.  W.  Lindsey  for  appellant. 

John  L.  Scott  for  appellees. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

This  is  a  suit  by  the  appellant  to  set  aside  a  patent  to  the  ap- 
pellee, John  A.  DutT,  for  four  hundred  acres  of  land,  upon  the 
ground  that  the  appellee,  having  had  the  entry  and  survey  made 
in  the  name  of  the  appellant,  fraudulently  procured  an  assign- 
ment of  the  same  to  himself,  and  the  patent  to  be  issued  to  hiiii- 
self.  The  patent  was  issued  about  twenty-two  years  before  this 
suit  was  brought;  during  all  this  time  the  appellant  had  the 
right  to  sue.  The  statute  of  thirty  years'  limitation,  to  Bay 
nothing  of  others,  certainly  bars  the  appellant's  rights. 

The  judgment  is  affirmed. 
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)TTINGHAM  v.  FIREMAN'S  FUND  INS.  CO. 

(Filed  September  BO,  1890.) 

)— Forfeiture  bj  sale  and  surrender  of  possessloD  of  property— In 
D  a  poHoy  of  fire  Insuranoe  to  recover  the  value  of  a  house  insured. 
Ides  that  If  the  property  be  sold  or  transferred,  or  any  obange  take 
» title  or  possession,  "without  written  permission  in  this  policy,  It 
id,"  etc.  To  defeat  the  recovery ,  it  was  shown  that  after  the  con- 
uranoe  was  made,  appellant,  without  permission  from  the  oom- 
a  written  contract  of  sale  of  the  insured  property,  and  transferred 
ion  thereof  to  another  before  the  fire  occurred,  but  had  not 
3onveyance  therefor.  Held-— That,  as  under  the  laws  of  this  State, 
>f  the  equitable  title  holds  the  beneficial  interest  in  real  estate,  and 
any.  roust  be  borne  by  him,  the  defense  was  sufficient  to  ezoD« 
3uipany  from  liability  on  the  policy. 

3rsey  for  appellant. 

4^  Lockett  for  appellee, 
from  Henderson  Circuit  Court. 

of  the  court  by  Judge  Bennett. 

ellee's  defense  to  the  appellant's  action  against  it  to 
le  value  of  the  house  insured  by  the  appellee,  and  which 
oyed  by  fire,  was  that  the  appellant,  before  the  house 
oyed  by  fire,  bad  sold  the  same  and  transferred  the 
I.  The  jury  having  found  for  the  appellee  the  appeU 
ppealed  to  this  court. 

tract  of  sale  relied  on  by  appellee  is  as  follows:  '*Tliis 
vitnesseth  that  we,  C.  L.  and  H.  A.  King,  have  this 
ped  or  exchanged  property  with  Albert  Cottingham, 
s:  We,  C.  L.  and  H.  A.  King,  give  Cottingham  the  G. 
^ham  house  and  lot  for  the  Albert  Cottingham  house 
irmerly  owned  by  James  A.  Watson,  and  the  lot  {svest 
Be.  Deeds  to  be  made  soon, 
•ry  24,  1887. 

**C.  L.  and  H.  A.  KING, 
•'A.  G.  COTTINHGAM.'' 
icj'  provides  that  **if  the  property  be  sold  or  trans- 
aiJ3'  change  take  place  in  the  title  or  possession,  with- 
n  permission  in  this  policy,''  it  shall  be  void,  etc.  The 
on  which  a  sale  of  the  property  insured  vacates  the 
is  due  to  the  operation  of  the  sale  in  divesting  the 
he  title  to  the  property  insured.  The  rule  seems  to  be 
at  if  the  insured,  in  making  the  transfer  of  title,  re- 
iterest  in  the  thing  insured,  the  policy  is  not  vacated 
3;  pursuant  to  this  rule  it  has  been  held  by  a  number 
3d  elementary  writers  that  the  sale,  in  order  to  vacate 
\  must  be  of  the  legal  title;  that  the  sale  of  a  mere 
B  vendor  holding  the  legal  title,  will  not  suffice  to  va- 
isuranoe.  It  is  believed  that  the  rationale  of  this  rule 
)c  vendor,  in  such  case,  as  owner  of  the  legal  title,  he 
rted  with  the  equity,  retains  the  risk  of  the  property: 
e  risk  of  the  property  remains  with  tlie  legal  title,  and 
destruction  of  the  property  falls  upon  the  owner  of 
itle,  and  in  that  view  it  is  believed  that  if  the  owner 
be  equitable,  but  not  the  legal,  title,  he  has  not  parted 
insurable  interest   in  the   property.     But   in  this  State 
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the  purchaser  of  real  estate  by  title  bond  takes  the  risk  of  the 
property.  He  is  the  beneficial  owner  of  it,  and  its  loss  or  de- 
struction falls  upon  him,  and  not  the  vendor.  (Marks  v.  Tiche- 
nor,  9  Ky.  Law  Kep.,  124;  Calhoun  v.  Belden,  3  Bush,  074.) 

It  is  the  vendor's  parting  with  the  beneficial  interest  in  the 
property  that  vacates  his  contract  of  insurance;  and  where  a 
sale  of  the  legal  title  is  necessary  to  deprive  the  owner  of  puch 
interest,  a  sale  of  the  equitable  title  only  will  not  bo  sufficient 
for  that  purpose.  But  where,  as  in  this  State,  the  beneficial  in- 
terest is  passed  to  the  vendee  of  the  equitable  title,  the  contract 
of  insurance  is  vacated  by  such  sale.  The  vendee,  in  such  case, 
assumes  alt  risk  of  loss  or  destruction  of  the  property.  Such 
risk  is  no  longer  with  the  vendor.  Hence  the  insurer's  contract 
of  indemnity  against  the  loss  and  destruction  or  damage  of  the 
insured  property  is  at  an  end.  According  to  these  views  the 
first  instruction  given  for  the  appellant  was  more  favorable  to 
him  than  lie  w*as  entitled  to. 

But  apart  from  all  this,  it  is  evident  that  the  jury  found  that 
the  appellant  had  surrendered  the  possession  of  the  property  in 
violation  of  his  agreement.  The  second  instruction  on  that  sub- 
ject required  the  jury  to  believe  that  the  appellant  had  before 
the  fire  surrendered  the  pcssession  of  the  property  to  the  Kings. 
Of  this  instruction,  limiting  the  surrender  to  the  Kings,  the  ap- 
pellant has  no  right  to  complain.  The  third  instruction  tells 
what  acts  would  amount  to  a  surrender  of  the  possession  of  the 
property  to  Kings,  to-wit:  Tiiat  of  abandoning  the  possession  of 
the  insured  house,  and  taking  possession  of  the  house  exchanged 
by  the  Kings,  with  their  knowledge  and  consent.  This  instruc- 
tion still  confines  the  surrender  of  the  possession  to  the  Kings. 
Whereas,  a  surrender  to  any  one  else  would  have  been  sufficient. 

In  this  respect  the  second  and  third  instructions  are  more 
favorable  to  the  appellant  than  he  was  entitled  to.  The  proof  is 
clear  that  the  appellant  took  possession  of  this  house  under  the 
authority  of  the  contract  with  the  Kings,  and  took  said  posses- 
sion witii  the  purpose  of  making  it  his  permanent  home.  The 
jury  had  the  right  to  infer  all  the  rest. 

The  judgment  is  affirmed. 


COMMON WP:aLTH  v.  PHILLIPS. 
(Filed  September  30,  1890— Not  to  be  reported.) 

1.  Criminal  law— Barn-burnlnR— Peremptory  instruotion— Upon  the  trial 
of  appellant,  charged  with  hnrn  burning,  he  war  acquitted  upon  peremptory 
Instruction  of  the  oonrt.  On  appeal  by  appellant,  Held— That  in  view  of 
the  facts  and  clroum stances  proven  in  the  case,  the  action  of  the  oonrt  wai 
proper.  m 

9.  Excluding  witness  from  court  room— The  lower  conrt  did  not  abuse  its 
dlsoretlon  In  excluding  the  witness  from  the  court  room,  under  the  rule  pre- 
viously made,  after  he  had  testified,  although  it  had  been  annoanced  that 
be  was  not  to  be  put  on  the  witness  stand  again. 

Flnley  Shuck  and  P.  W.  Hardin  for  appellant. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

Tpon  the  trial  of  the  appellee,  charged  with  the  crime  of  burn- 
ing the  barn  belonging  to  W.  G.  Bamsey,  he  was  acquitted,  upon 
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aptory  instruction  of  tiie  court.  The  evidence  showed 
barn  was  burned  between  8  and  12  o'clock  at  night, 
near  10  o'clock;  that  the  appellee  was  in  the  habit  of 
Mrs.  Overstreet's  at  night  to  visit  her  3'oung  folks,  and 
1  ber  house  before  supper  time  that  evening,  and  re- 
here  until  about  half-past  9  o'clock,  at  which  time  be 
ome;  that  the  barn  was  not  situated  between  the  two 
at  further  on;  that  the  appellee,  about  two  weoks  be- 
)urning,  had  shoes  with  plates  ou  the  heels;  that  the 
o  or  three  days  after  the  burning,  had  no  plates  on  the 
t  whether  the  shoes  had  the  appearance  of  having  been 
deprived  of  the  plates  does  not  appear;  that  some  foot 
3re  seen  near  the  barn,  with  plates  on  the  heels,  which 
that  the  person  was  ruoning  towards  the  appellee's 
it  bow  near  the  tracks  went  toward  his  home  does  not 
lor  does  it  appear  whether  the  tracks  corresponded  with 
>f  the  appellee's  feet;  that  the  appellee  said,  some  time 
e  burning,  that  said  Ifamsey  was  a  swindler,  and  God 
t  let  him  prosper;  that  he  would  lose  more  than  a  few 
corn.  This  was  all  the  evidence,  and  it  was  certainly 
lent  to  warrant  a  conviction.  The  court  did  not  abuse 
tion  in  excluding  the  witness  from  the  court  room,  un- 
tile theretofore  made,,  after  he  had  testified,  and  was 
put  on  the  witness  stand  anymore,  as  announced,  after 
isses  were  put  under  the  rule. 
Igment  is  affirmed. 


ALLEN  V.  BINEHARDT. 

(Filed  October  2,  1890.) 

toe-^General  and  partioular  descrlptioD  of  property— Id  an  aotlon 
ihe  speolflaezecutiot)  of  a  oontract  for  the  sale  of  a  lot  in  the  city 
le,  froDtiuis  on  OrniRby  avenue,  between  Brook  and  Floyd  streetfl, 
iflby  avenue  now  Is  therd  was  formerly  laid  off  what  was  known 
Maoe,"  and  dedicated  to  the  ase  of  the  public  for  a  park,  but  the 
log  changed  their  iDtentloDB,  execnted  to  the  owners  of  the  prop- 
DK  thereon  a  release  of  their  interest  in  the  land  formerly  oom- 
irk  Place,"  between  *' First  and  Brook  streets,"  excepting  the 
npled  by  the  city  and  Improved  and  now  known  as  Ormsby  ave- 
ilfee  urges  as  a  defense  that  appellant  was  not,  at  the  time  of 
e  contract,  the  owner  of  a  portion  of  the  lot.  formerly  a  part  of 
M"  and  DOW  fronting  on  Ormsby  avenue,  because  the  release  In- 
r  snob  portions  of  '*Park  Place"  as  lay  between  First  and  Brook 
>ld~Tbat  the  release  embraced  all  portions  of  **Park  Place,"  ez- 
m  beyond  Brook  street  and  including  the  lot  in  controversy,  for 
I  apparent  general  tenor  and  meaning  of  the  instrument  when 
as  a  whole,  and  sucb  meaning  Is  not  confined  by  the  particular 
to  the  portion  of  "Park  Place"  located  between  "First  and 
lie."  It  was  the  clear  intention  of  the  makers  of  the  deed  of  re<- 
k  should  convey  to  the  lot  holders  fronting  on  the  whole  length  of 
le"  the  land  lying  between  those  lots  and  Ormsby  avenue. 

K  Pirtlefor  appellant. 

W.  Orinstead  and  Randolph  H.  Blain  for  appellee. 

f!rom  Louisville  Chancery  Court. 
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OpiDioD  of  the  court  by  Chief  Justice  fiolt. 

The  appellant,  P.  T.  Allen,  complains  of  a  Judgment  deoroein^ 
the  specific  execution  of  a  contract  for  the  sale  of  a  lot  !d  tbe 
oity  of  Louisville. 

His  defense  is  that  the  appellee,  J.  Rinebardt,  Is  not  tbe 
owner  in  fee  simple  of  about  forty-two  feet  in  depth  of  the  front 
of  the  lot,  and  which  binds  on  what  is  now  Ormsby  areDue. 
This  part  of  the  street  was  formerly  known  as  "Park  Place,*' 
and  consisted  of  a  grass  plot  in  the  center,  with  a  way  for  travel 
upon  each  side.    The  park   extended  from   First  street  east  of  a 

foint  beyond  Brook  street,  stopping  between  it  and  Floyd  street, 
t  was  dedicated  to  public  use  by  the  original  owners,  Bryant  4 
Harris,  who  then  sold  lots  bounding  on  Park  Place.  In  time  tbe 
appellee  became  the  owner  by  purchase  from  an  intermediate 
bolder  of  one  of  these  lots,  Park  Place   being  still  in  existence. 

The  lot  is  on  the  north  side  of  Ormsby  avenue,  and  between 
Brook  and  Floyd  streets. 

The  lot  holders  bindfng  on  Park  Place  concluded  to  close  it^ 
and  have  in  lieu  of  it  merely  a  street,  to  be  called  Ormsby 
avenue,  with  a  width  of  sixty  feet,  its  center  line  to  be  the  same 
as  the  center  line  of  Park  Pace.  Th]s  left  a  strip  of  ground^ 
about  forty-two  feet  in  width  upon  each  side,  between  the  Hoe 
of  Ormsby  avenue  and  the  old  line  of  Park  Place.  It  is  the  right 
of  the  appellee  to  the  portion  of  the  ^trip  in  front  of  his  lot  tost 
is  now  questioned. 

In  order  to  make  the  change  of  streets  an  enabling  act  was  ob* 
tained  from  the  legicilature,  the  provisions  of  which  the  city 
accepted. 

Prior  to  this  Harris  A  Bryant  executed  a  writing,  cousentiDg 
to  the  change,  and  releasing  any  reversionary  right,  as  the  ap- 
pellee claims,  to  the  entire  strip  of  land,  left  from  Park  Plao# 
upon  the  nurth  side  of  Ormsby  street,  to  the  lot  owners;  while 
the  appellant  contends  that  the  release  only  embraced  so  much 
or  the  strip  as  lies  between  First  and  Brook  streets;  and  as  tbe 
lot  in  contest  lies  east  of  and  beyond  Brook  street,  that,  there- 
fore, the  appellee  has  no  title  to  the  portion  of  this  strip  whlcli 
be  claims  as  a  part  of  the  lot.  and  as  constituting  the  front*  of  it 

The  question  turns  upon  the  proper  construction  of  the  writing 
executed  by  Byrant  &  Harris.         > 

It  reads  thus:  **  Whereas,  James  M.  Bryant  and  Theodore  Har- 
ris, heretofore  laid  out  and  dedicated  for  public  use  a  certain 
strip  of  land,  known  and  called  Park  Place,  in  the  city  of  Lou- 
isville, Kentucky,  said  strip  of  land  lying  in  the  center  of  a 
street  running  east  and  west  between  First  and  Brook  streets; 
and  whereas,  it  is  not  now  deemed  advisable  to  improve  the 
said  street.  In  accordance  with  the  plun  of  said  Park  PIac«<,  as 
laid  out  by  said  Bryant  &  Harris;  and  whereas,  the  owners  of 
the  lots  fronting  on  said  Park  Place  are  desirous  of  having  Ih* 
dedication  thereof  for  public  use  annulled,  so  that  the  street  in 
front  of  their  lots  can  be  Improved  on  a  more  economical  plan, 
and  in  the  same  manner  ns  other  streets  in  Louisville;  now, 
therefore,  the  said  Jjimes  M.  Bryant  and  Roberta  S.  Bryant,  hla 
wife,  Theodore  Harris  and  Mary  .T.  Harris,  his  wife,  hereby 
waive  and  relinquish  any  and  ail  reversionary  rights  in  and  to 
the  fltrip  of  land  aforesaid,  if  the  same  shall  be  diverted  ipto  a 
use  different  from  that  desijrned  by  them,  and  they  hereby  con- 
sent and  asrree  that  the  said  strip  of  land  may  be  used  for  tbe 
purpose  of  *a  street,  on  such  conditions  as  may  be  agreed  on  be- 
tween the  city  of  Louisville  and  the  owners  of  property  frontins 
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;  and  if  It  shall  be  agreed  that  a  street  shall  he  laid  out, 
iDg  the  whole  or  a  part  of  the  said  strip  of  land,  then 
1  of  the  land  on  the  northern  and  southern  sides  of  said 
was  heretofore  laid  out  for  a  street,  and  as  shall  not  be 
r  the  purposes  of  a  street,  may  become  the  property  of 
ong  to  the  respective  owners  of  the  lots  fronting;  thereon, 
their  respective  lots  shall  be  extended  out  to  the  line  of 
?et  that  may  hereafter  be  laid/Out  and  improved  along 
r  the  strip  aforesaid,  the  said  parties  hereby  waiving  and 
Ishing  any  and  all  reversionary  rights  in  and  to  the 
dedicated  by  them  in  Park  Place,  if  the  same  shall  be 
fated  by  the  owners  of  lots  fronting  thereon,  under  the 
ms  here!n  prescribed.' 

witness  whereof  the  said  parties  hereunto  set  their  banda 
t  day  of  May,  1886.'' 

ppellant  contends  that,  inasmuch  as  this  writing  first  re- 
nt the  parties  to  it  had  theretofore  dedicated  for  public 
certain  strip  of  land,  known  and  called  *Park  Place/  in 
7  of  Louisville,  Kentucky,  said  strip  of  laud  lying  in 
:er  of  a  street  running  east  and  west,  between  First  and 
treets,''  and  then  relinquishes  *'all  reversionary  rights 
to  the  strip  of  land  aforesaid,*'  and  to  so  much  of  the 
the  northern  and  southeru  sides  of  "said  strip"  as  had 
sretofore  laid  out  for  a  street,  but  may  not  be  used  for 
one^  that  the  release  as  to  adjoining  lot  owners  is  lim- 
any  land  not  used  for  Ormsby  avenue,  lying  between 
d  Brook  streets,  and  does  not  embrace  the  portion  of  the 
anting  appellee's  lot,  because  it  lies  east  of  and  beyond 
itreet.  In  other  words,  the  appellee  asserts  that  the 
)perated  as  to  the  whole  of  Park  Place,  while  th&appel- 
tends  that  it  did  so  as  to  but  part  of  it. 
ow  urged  that  where  there  is  both  a  general  and  partic- 
^criptioii  of  property  conveyed,  that  the  latter  must  con- 
d  that  while  the  release  speaks  generally  of  **Park 
yet  it  is  particularly  described  as  being  between  First 
ok  streets.  While  this  may  generally  be  a  proper  rule 
ance,  upon  the  idea  that  parties  have  paid  greater  atten- 
the  particular  description,  and  that  it  is  the  more  apt, 
e,  to  conform  to  their  intention,  yet  it  is  not  to  be  uni- 
applied. 

particular  description  is,  to  any  extent,  obscure,  the 
one  should  be  resorted  to  for  the  purpose  of  determining 
lises  granted:  or  if  they  are  described  by  a  well-known 
□d  then    the  boundary  is  particularly  set  out,  but  erron- 

part,  the  whole  will  pass.  Thus  if  a  certain  well- 
ity  lut  be  granted  by  giving  its  number  and  the  number 
lock,  or  by  describing  it  definitely  otherwipe,  but  in  & 
way.  and  then  the  metes  and  bounds  be  so  given  as  not 
le  all  of  it,  yet'* the  entire  lot  would  pass,  because  it 
3  manifest  the  parties  so  intendell;  and  the  object  of  all 
construction  is  to  arrive  at  the  intention  of  the  parties, 
lould  not  be  frustrated  by  a  mistake  in  setting  out  the 
boundary."     (Rutherford   v.  Tracy,  48  Mo.,  825;  Nash  v. 

Company,  67  N.  C,  413;  Jackson  v.    Marsh,   6  Cowen, 

Qreasonable  to  suppose,  as  the  parties  to  this  instrument 
inally  sold  the  lots  binding  upon  Park  Place  east  as  well 
)f  Brook  street,  that  they  would  have  limited  the  re- 
ftiiy  reversionary  right  to  a  part  of  them.  The  circum- 
ittending  the  entire  transaction,  as  well  as  tiie  purpose 
In  executing  the  release,  forbids  such  an  interpretation 
riting;  and  its  words,  when  the   intention  of  the  makers 


414  HENDERSON  BRIDGE  GO.  V.  HENDERSON  CITY. 

is  apparent  uiust,  if  possible,  be  construed  so  as  to  p^ive  effect 
to  it.  Moreover,  if  the  construction  contended  for  by  the  appel- 
lant be  the  correct  one,  then  the  release  operated  as  to  no  part 
of  Park  Place  east  of  and  beyond  Brooic  street,  whether  used  for 
Ormsby  avenue,  or  left  in  the  shape  of  strips  adjoining?  it;  and 
certainly  it  was  understood  and  intended  that  the  avenue  was  to 
be  opened  entirely  throu^li  Parle  Place.  Here  the  instrument 
speaks  of  **Park  Place;"  it  refers  to  the  plan  of  it,  and  it,  there- 
fore, became  a  part  of  the  writing.  The  answer  of  the  appellant 
describes  this  plan,  and  fixes  Park  Place  as  beginning  at  First 
street  and  extending,  not  merely  to  Brook  street,  but  to  a  point 
beyond  there,  and  the  further  particular  description  in  the 
writing  should  be  regarded,  not  as  one  of  Park  Place  itself,  hut 
as  merely  referring  to  its  location;  or  if  not,  and  there  be  a  dis- 
crepancy in  the  description,  then  the  plan  must  control.  The 
object  of  the  release  was  Park  Place,  and  not  a  part  of  it.  The 
parties  evidently  intended  to  relinquish  all  interest  in  the  whole 
of  it,  wherever  it  might  be,  and  its  extent  is  definitely  shown. 
The  reference,  therefore,  in  the  form  of  particular  description 
to  its  location  should  not  be  allowed  to  limit  the  extent  of  the 
release. 
Judgment  affirmed. 


HENDERSON  BRIDGE  CO.  v.  HENDERSON  CITY. 
(Filed  October  7,  1890.) 

1.  Taxation— Taxing  district— Hallroad  and  Bohool  taxes— The  city  of  Hen- 
derson, under  the  authority  conferred  upon  it  by  the  legislature,  authoriz- 
ing the  imposition  of  taxes  on  real  testate  within  its  llmlta  for  sobool 
purposes  and  the  payment  of  a  railroad  debt,  was  authorised  as  a  taxing  dis- 
trict to  Impose  taxes  upon  the  property  of  appellant's  bridge,  extending 
from  the  Kentucky  shore  over  the  Ohio  river  to  low  water-mark  on  the  Id* 
diana  shore.  This  court  has  recofinlzed  a  distinction  between  powers  con- 
ferred upon  a  city  to  impose  taxes  for  municipal  purposes  and  the  right  to 
constitute  a  oommunliy  a  taxing  district.  In  the  first  case  the  right  to  tax 
is  based  upon  the  benefits  and  protectloD  derived  by  the  hrldgn  from  the 
mnnioipal  government,  while  In  the  latter  a  tax  Ins  district  may  be  con- 
stituted and  taxes  imposed  by  a  vote  of  the  people  without  resard  to  the  ex- 
tent of  benefits  derived  from  such  taxation,  and  no  reason  exists  why  a  city 
can  not  constitute  a  taxing  district  as  well  as  a  less  densely  settled  oom- 
mnnity. 

9.  Muniolpal  taxation— Contract— The  city  of  Henderson  havinc  by  or- 
dioanoe,  whloh  was  aocopted  by  the  appellant,  granted  to  appellant  tbe  right 
to  oonstruct  a  bridge  on  or  over  the  center  of  Fourth  street,  and  on  tbe  line 
thereof  to  low  water-mark  on  the  Indiana  side  of  tbe  Ohio  river,  also  tbe 
right  of  the  use  of  the  land  between  Water  street  In  said  city  and  low  water- 
mark on  the  Kentucky  side  of  the  Ohio  river,  extending  100  feet  below  and 
^00  above  the  said  Fourth  street,  for  erecting  such  wbarvea,  elevators  or 
other  buildings  deemed  neoesBary  or  convenient  for  tbe  successful  operation 
of  said  company.  It  was  also  provided  In  said  ordinance  that  "nothlDg 
herein  shall  be  oonstrued  as  waiving  the  right  of  the  city  of  Henderson  to 
levy  and  col  loot  taxes  on  the  approaches  to  said  bridge  or  any  bulldlog 
erected  by  said  bridge  company  within  the  corporate  limits  of  said  city,  tbe 
bridge  itself,  and  all  appurtenances  thereto  within  tbe  limits  of  said  olty." 
Held— That  said  reservation  evidences  a  contract  based  upon  consideration 
of  extraordinary  privileges  granted  by  the  olty  to  tax  said  bridge  property 
for  municipal  purposes;  to  hold  otherwise  would  be  to  construe  said  rsserra- 
(ion  as  a  nudum  pactum. 

Judge  Holt  in  a  separate  opinion  concurs  in  the  opinion  of  the  court  in 
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I  of  Bobool  nnd  railroad  tax.  on  the  gronDd  of  a  taxing  dlRtrlot 
reated,  but  disagrees  with  the  court  in  sustaining  the  iniposi- 
or  maDicipal  purposes  by  reason  of  any  contract,  but  agrees  to 
upon  the  ground  of  benefits  received  by  the  bridge  company 
ioipal  government. 

6  Liockett,  H.  W.  Bruoe   and  Wm.  Lindsay  for  appel- 

sey,  M.  Merrltt   and  Jno.  Young  Brown  for  appellee. 

om  Henderson  Cirouit  Court. 

►f  the  court  by  Judge  Bennett. 

llant  WBH  organized  under  an  act  of  the  legislature  of 
approved  February  9,  1872,  for  the  purpose  of  erecting 
ing  a  railroad  bridge  across  the  Ohio  river,  and  of 
srtain  tolls  for  the  crossing  of  railroad  trains  thereon. 
I  Henderson,  the  appellee,  by  its  ordinance  approved 
18 — ,  and  accepted  by  tlie  appellant  on  the  10th  day 
y,  1882,  granted  to  the  appellant  the  right  to  construct 
the  center  of  its  Fourth  street,  and  on  the  line  thereof 
er-mark  on  the  Indiana  side  of  the  Ohio  river,  etc. 
Ight  of  the  use  of  the  land  between  Water  street  in  said 
w  water-mark  on  the  Kentucky  side  of  the  Ohio  river, 
one  hundred  feet  below  and  three  hundred  feet  above 
ourtb  street,  was  granted  to  the  appellant  for  erecting 
•ves,  elevators  or  other  buildings  deemed  necessary  or 
t  for  the  successful  operation  of  said  company.  It  was 
ded  in  said  ordinance:  *' Nothing  herein  shall  be  con- 
waiving  the  right  of  the  city  of  Henderson  to  levy  and 
ces  on  the  approaches   to  said  bridge,  or  any    building 

7  said  bridge  company  within  the  corporate  limits  of 
the  bridge  itself  and  all  appurtenances  thereto  within 

\  of  said  city.^*  The  appellant's  bridge  was  constructed 
)  Ohio  river  at  the  place  designated  in  the  above-named 
.  The  appellee  caused  all  that  part  of  .the  appellant's 
Luated  on  the  Ohio  river  houth  of  low  water-mark  on  the 
bore,  to  be  taxed  for  the  purpose  of  paying  the  railroad 
)1  taxes  that  the  appellee  was  authorized  to  impose  and 
1  real  estate  within  her  limits;  also  the  taxes  for  munic- 
oses.  The  appellant  contends  that  as  its  bridge  is  not 
by  the  city,  and  as  it  does  not  receive  any  of  its  bene- 
mld  not  be  taxed  by  the  city  for  city  governmental  pur- 
per,  or  other  local  purposes  which  the  city  government 
uthorized  to  levy  and  collect  on  the  real  propertv  within 
5.  The  Louisville  Bridge  Co.  v.  The  City  of  Louisville,  HI 
and  other  cases  are  relied  on  in  support  of  this  uonten- 
the  Louisville  bridge  case,  and  others  referred  to  by 
all  that  is  decided  is  that,  in  order  to  authorize  the  city 
ent  to  subject  real  estate  situated  witliin  its  corporate 
taxation  for  city  or  municipal  purposes  only,  there  must 
I  or  presumed  benefits  to  such  property  by  the  city  gov- 
being  extended  over  it.  It  is  upon  this  principle  that 
lands,  taken  into  the  corporate  limits  of  the  city  merely 
mrpoMiof  increasing  the  city  revenue,  i.  e.,  for  the  ex- 
beneffCof  the  city,  can  not  be  taxed  by  the  city  for 
al  purposes  only.  There  must  be  some  actual  or  pre- 
aeneflt  to  authorize  such  taxati<m.  Accordingly,  this 
Id  in  the  case,  supra,  that  the  Louisville  bridge  received 
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no  aotual  or  presumed  benefit  from  tlie  city  government  pioper, 
and,  consequently,  the  bridge  was  not  subjeot  to  city  or  munici- 
pal taxation.  But,  independently  of  this  principle,  this  court 
has  long  since,  and  often,  distinguished  between  the  power  of  the 
city  to  tax  real  estate  situated  within  its  limits  for  city  or 
municipal  purposes  only^  and  for  such  dis*:riot  purposes  as  the 
legislature  might  authorize;  that  the  legislature  might  create  a 
city  boundary,  or  designate  any  other  boundary  without  refer- 
ence to  existing  civil  or  political  districts,  into  taxiuR  distrlots 
for  certain  local  purposes.  For  instance,  it  is  held  in  the  oaae  of 
the  County  Judge  of  Shelby  County  v.  The  Shelby  R.  R.  Co.,  I> 
Bush,  225,  that  the  legislature  could  create  a  certain  portion  of 
Shelby  county  into  a  taxing  district  for  the  purpose  of  aiding  in 
the  construction  of  a  railroad  through  such  district.  The  oourt 
in  that  case  approves  the  language  of  the  court  in  the  ca8<^  of 
The  People  v.  Lawrence,  86  Barb.,  N.  Y.,  177,  to  the  effect  that 
the  ^'legislature  is  not  confined  in  such  taxation  to  existlDfr 
political  divisions.  They  may  create  a  <listrict  for  the  purpose 
of  taxation  or  assessment.*'  Also  in  case  of  Burnett  v.  Sacra- 
mento, 12  California  R.,  76,  '*the  burden  may  be  levied  upon  the 
whole  county  or  town,  or  on  those  most  immediately  benefited.'' 

This  court,  in  the  case  of  the  VAty  of  Henderson  v.  Lambert,  H 
Bush,  608,  has  decided  that  the  act  of  March  9,  1867,  authorizing 
certain  counties,  cities,  etc..  to  aid  in  building  the  Evansville, 
Henderson  and  Nashville  railroad,  and  authorizing  such  counties, 
cities,  etc.,  to  levy  and  collect  a  tax  for  the  purpose  of  paying, 
etc.,  any  subscription  that  they  might  make  to  the  capital  stocic of 
said  road,  had  the  effect  to  make  such  counties  and  cities,  voting 
said  tax,  taking  districts;  and  we  now  hold  that  the  appellee, 
having  voted  said  tax,  is  a  taxing  district.  She  voted  said  tax, 
not  under  her  ordinary  powers  of  taxation  for  city  or  municipal 
purposes,  but  as  a  taxing  district.  In  the  same  case  it  was  held 
that  as  the  act  of  March  16,  1869.  ''provided  that  all  the  territory 
now  embraced  within  the  city  of  Henderson  shall  be,  and  is,  in- 
corporated as  a  school  district,  which  shall  he  under  the  control 
and  management  of  a  board  of  trustees  appointed  by  the  mavnr, 
etc."  Such  territory  constituted  a  taxing  district,  and  the  right 
to  tax  the  land  within  such  boundary  for  school  purpoecs,  and 
the  right  of  the  city  to  tax  the  same  land  for  city  purposes,  rested 
upon  a  different  footins;  that  the  former  could  not  he  deeuaed  a 
city  or  municipal  tax,  but  was  a  district  tax,  notwithstanding  it 
was  to  he  collected  tiy  the  ordinary  coIlecMng  agencies  of  the 
city.  We  see  no  eood  reason  why  ihe  boundary  of  a  town  or  city 
should  not  be  made  a  taxing  district,  as  diistinguished  from  the 
ordinary  taxing  power  of  the  towns  or  cities,  as  well  as  other 
designated  localities  where  the  e  are  no  towns  or  cities.  Under 
tlje  power  of  the  city  to  tax  for  the  ordinary  purpose  of  carrying 
on  the  city  government  she  can  not  impose  a  tax  uppn  the  estate 
within  her  limits  for  the  purpose  of  aiding  in  building  railroads 
or  supporting  schools.  For  such  purpose  there  must  be  express 
authority,  and  that  authority  need  not  be  eorferred  upon  the 
city  as  a  city,  hut  as  a  taxing' district,  and  the  authority  may  be 
given  the  city  authorities  to  collect  tills  tax  without  militating 
against  the  proposition  that  such  tnrrltory  is  a  taxing  district. 

The  city  may.  as  a  taxing  district,  assess  property  within  its 
limits  and  collect  tlif»  taxps  thereon  that  she  would  not  be  au- 
thorized to  assess  and  collect  for  municipal  purposes  only.  In 
the  former  cnsp  the  inquiry  is,  is  the  property  within  the  taxing 
district?  And  <loes  the  net  authorize  Its  taxation?  In  the  latter 
case    tlie    inquiry    is,  Is    the   property   benefited,  or   presumably 


HENDEBSON  BBIDOE  00.  V.  HENDEB80N  OITY.  417 

d,  by  the  taxation?  In  the  former  oase  the  le^ifiBlature 
loiized  the  voters  of  the  diatrict  to  vote  the  railroad  or 
ax  upon  the  assumption  that  it  will  be  a  benefit  to  that 
leding  ^generations,  In  the  way  of  flnanoial,  moral  or  in- 
Ell  improvement.  The  assumption  may  turn  out  to  be  a 
,  or  the  enterprise  may  be  only  partially  successful,  or 
be  detrimental.  The  chances,  pro  and  con,  must,  in 
be  deemed  to  have  been  considered,  and  each  voter  must 
led  to  have  agreed  to  take  the  risk  of  a  benefit  or  a  detri- 
nd  to  pay  the  tax  voted  without  reference  to  how  that 
may  ultimately  turn  out.  After  such  tax  is  voted  the 
f  real  estate  situated  in  the  taxing  district  will  not  b& 
)  say  that  his  property  thus  situated  Is  not  benefited  by 
srprise  for  which  the  tax  was  voted,  and  in  the  nature  of 
:an  not  be  benefited  by  it,  none  of  the  real  estate  may  be, 
benefited  by  it,  and  if  one  could  be  relieved  of  the  tax 
be  was  not  benefited  by  it,  why  not  all?.  The  answer  ia 
)  tax  is  authorized  and  voted  upon  the  assumption  that 
)e  beneficial,  and  if  this  assumption  turns  out  to  be  a 
J  as  to  this  or  that  piece  of  property,  the  tax  must^  never- 
be  paid  upon  all  of  it.  It  has  been  held  by  this  court  in 
3  of  McFerran  v.  Alloway  14  Bush,  581,  that  an  inland, 
I  in  the  Ohio  river,  near  the  Indiana  shore,  and  which 
ot  be  benefited  by  the  building  and  the  running  of  a  rail- 
rough  the  district  to  which  the  island  belonged  and  waa 
was.  nevertheless,  liable  for  the  tax  that  the  district 
1  aid  of  said  road.  The  court  in  that  case  said:  **The 
m  the  part  of  the  legiRlature  to  establish  the  district  or  to 
ze  the  pniticular  precinct  to  vote  the  tax  is  conceded,  and 
;  that  the  local  improvement  has  been,  or  is  being,  oon- 
1  in  the  taxing  district  is  also  admitted,  and  in  such  a 
seems  to  us  the  legislative  discretion  on  the  subject  must 
The  court  has  so  often  determined  that  such  power  ex- 
the  legislature  of  this  State  that  it  is  no  longer  an  open 
11,  and  the  benefits  to  be  derived  from  those  living  in  the 
of  the  improvement,  having  been  determined  by  the 
ure  in  passing  upon  the  act  under  which  the  tax  was 
1,  the  court  has  no  revisory  power  over  it.  In  the  judg- 
'  the  legislature  this  tax  dlstict  is  benefited  by  the  im- 
nt;  and  the  fact  that  an  actual  benefit  is  not  derived  by 
ng  in  a  remote  part  of  the  district,  in  which  it  is  difflcult 
)ach  the  road  or  highway,  is  not  an  argument  against  the 
ion  of  the  burden.'' 

veil  settled  that  the  appellee's  Jurisdiction  extends  to  the 
:er-mark  on  the  Indiana  shore;  but  she  can  not  tax  prop- 
it  is  surrounded  by  said  river,  such  as  an  island,  for  city 
cipal  purposes,  for  the  reasons  already  Indicated,  and  in 
jisville  bridge  case  this  principle  was  applied  to  the^ 
)roperty.  Bnt  it  is  manifest  that  the  appellee,  as  a  tax- 
rict,  may  tax  such  property. 

ras  an  island  in  the  Ohio  river,  fronting  the  appellee,  no 
lid  doubt  that  the  appellee,  as  a  taxing  district,  could 
Instead.  th«  appellant's  property,  which  is  realtj,  and 
across  the  Ohio  river,  is  taxed.  This  property  ia  used  for 
nd  clan  not  be  less  benefited  by  the  appellee  than  an  is- 
uld'be  if  situated  in  the  middle  of  the  river,  or  near  the 
.  shore.  Yet  the  appellee,  as  a  taxing  district,  may  tax 
nd,  and  we  see  no  good  reason  why  the  same  rule  sliould 
applied  to  the  appellant's  property. 
ppellee  also  seeks  to  tax  the  appellant  for  municipal  pur- 
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poses  generally.  This  the  appellee,  under  like  conditions,  accord- 
ing to  the  decision  in  the  Louisville  bridge  case,  supra,  can  Dot 
do.  This,  as  said,  the  appellee  can  not  do,  because  the  appel- 
lant's property-,  being  situated  in  the  Ohio  river,  is  not  sufB- 
ciently  benefited  by  the  appellee's  government  to  authorize  it  to 
tax  the  appellant^s  said  property  for  the  support  of  its  govern- 
ment proper.  So  the  question  is,  does  the  contract  entered  into 
between  the  appellant  and  appellee,  in  which  the  appellant 
secured  certain  rights  and  privileges  from  the  appellee,  and  in 
consideration  thereof  the  appellee  reserved  the  right  to  tax  the 
appellant's  entire  structure  within  its  Jurisdiction,  amount  to  a 
contract  right  to  tax  the  appellant's  property  to  low  water-mark 
on  the  Indiana  shore? 

It  is  conceded,  according  to  the  Louisville  bridge  case,  that 
the  appellee's  Jurisdiction  to  the  Indiana  shore  is  for  police 
purposes  culy.  But  it  is  clear  that  this  is  owing  to  the  fact  that 
the  property,  sjtuated  in  or  over  the  water  of  the  Ohio  river,  not 
being  actually  or  presumably  benefited  by  the  city  government, 
is  not  subject  to  tlie  payment  of  the  municipal  taxes;  conse- 
quently the  Jurisdiction  of  the  appellee  on  said  water  is,  of 
necessity*,  ordinarily  confined  to  police  purposes  only.  So,  as 
said,  the  question  is,  has  the  appellee  the  power  to  tax  said  prop- 
erty by  reason  of  a  contract  made  with  the  appellant? 

Now  the  appellant  obtained  from  the  appellee  the  right  to  con- 
struct its  bridge  or  approaches  on  or  over  the  center  of  its  Fourth 
street,  and  on  the  line  thereof  to  low  water-mark  on  the  Indiana 
side  of  the  Ohio  river,  etc.,  also  the  right  to  the  use  of  the  land 
between  Water  street,  in  said  city,  and  low  water-mark  on  the 
Kentucky  side  of  the  Ohio  river,  extending  one  hundred  feet  be- 
low and  three  hundred  feet  above  the  said  Fourth  street,  was 
granted  to  the  appellant  for  erecting  such  wharves,  elevators  or 
other  buildings  deemed  necessary  or  convenient  for  the  success- 
ful operation  of  said  enterprise. 

In  consideration  of  said  grant  it  was  agreed:  **Nothmg  herein 
shall  be  construed  as  waiving  the  right  of  the  city  of  Henderson 
to  levy  and  collect  taxes  on  the  approaches  to  said  bridge,  or 
any  buildings  erected  by  said  bridge  company  within  the  corpo- 
rate limits  of  said  city,  the  bridge  itself,  and  all  appurtenances 
thereto  within  the  limits  of  said  city." 

The  appellant  contends  it  was  only  meant  to  reserve  the  right 
to  tax  such  property  of  the  appellant  as  was  therefore  subject  to 
taxation  by  the  city  government,  and  as  that  part  of  the  bridge, 
situated  on  the  water  of  the  Ohio  river,  was  not,  for  the  reason 
»Sove  indicated,  subject  to  taxation,  the  reservation  relates  to 
that  part  of  the  bridge,  etc..  that  the  appellee  had  the  ricrbt  to 
tax  under  the  law.  It  is  evident  that  the  contract  was  well  con- 
sidered and  prudently  drafted  by  men  skilled  in  that  kind  of 
work,  and  it  is  not  presumed  that,  thoy  engaged  in  a  mere  nudum 
pactum,  but  they  meant  to  set  forth  a  business  transaction.  Now 
that  business  transacMun  was  evidently  this:  The  appellant  de- 
sired rights  and  privileges  that  it  did  not  possess,  and  which  it 
could  not  possess  without  the  consent  of  the  appellee.  So  it  is 
said  to  the  appellee,  grant  these  privileges,  ana  you  may  tax 
what?  Only  the  approach  to  said  bridge?  No,  because  the  ap- 
pellee already  had  the  right  to  tax  that,  and  it  had  made  no  con- 
cessions that  could  possibly  be  construed  as  waiving  that  right. 
What  right,  then,  was  granted?  Why,  the  right  to  tax  tba 
•*bridge  itself."  The  bridge,  as  distinguished  from  its  abut- 
ments and  approaches,  is  that  part  that  is  over  the  water.  Kow 
the  appellee,  according  to  the  Louisville  bridge  case,  in  itsmo* 
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apacity,  had  no  right  to  tax  that  part  of  the  bridge  over 
r.  Why  then  sa>  that  it  did  not  waive  tlie  right  to  tax 
raive  a  right,  there  must  be  a  ciaim  of  right  to  waive, 
s  said,  as  the  appellee  had  no  right  to  tax  the  bridge, 
s,  in  fact,  no  right  to  waive;  as  an  abstract  proposition 
ght  to  tax  the  bridge  on  the  water,  according  to  said 
B  contention  id  true.  But  it  is  equally  true  that  the  ap- 
,6  the  right,  if  asserted  and  agreed  to,  to  clainn  that  the 
liould    be    taxed,    in     consideration     of    the    privilegea 

This  claim  of  right,  it  must  be  presumed,  was  asserted 
ed  to  and  expressed  in  the  contract  by  the  term  *'not 
the  right."  If  the  contract  does  not  nieun  this,  then  it 
)tbing.  It  is  not  supposed  that  the  contracting  parties 
mt  to  reserve  a  rijrht  that  they  already  had,  and  about 
lere  was  no  possible  ground  of  dispute.  But  wl)en  it  is 
ed  that  the  right  to  tax  the  brid8:e  to  the  Indiana  shore 
'  legitimately  obtained  by  contract,  and  that  the  appel- 
ed  to  the  appellant  rights  and  privileges  essential  to  its 
le,  designed  to  make  money,  and  is  making  a  large 
,  it  is  entirely  reasonable  to  suppose  that  the  appellee 
mtract  for  the  right  to  thus  tax  the  appellant,  in  con- 
•n  of  granting  tliese  essential  rights  and  privileges,  by 
le  appellant  acquired  the  right  to  construct  and  operate 
Able  a  Iiusiness  enterprise.  As  said,  the  privilege  was 
to  the  appellant  upon  the  consideration  of  the  appellee 
Z  the  right  to  tax  the  entire  property  to  the  Indiana 
hich  was  expressed  by  the  term  "nothing  herein  shall 
rued  as  waiving''  the   right.    To  give   the  contract  any 

it   means    this,  otherwise    it  would    be   a  mere  nudum 

ppellant,  at  least  for  the  purpose  of  collecting  taxes^ 
e  considered  as  a  pait  of  a  railroad;  consequently  falla 
he  principle  announced  in  Elizabethtown  &  Paducah  R. 
ustees  of  Elizabethtown,  12  Bush,  239.     Opinion  by  Judge^ 

dgment  is  affirmed. 
Pryor  dissenting. 

Justice  Holt  delivered  the  following  separate  opinion: 

gislature,  by  authorizing  the  imposition  and  collection  of 
oad  and  school  taxes  upon  the  real  estate  within  the  city 
jreated  a  taxingdistrict.  The  power  to  collect  these  taxes 
jrefore,  conferred  upon  the  appellee  as  such  a  district, 
appellant's  propertybeing  within,  it,  is  liable  for  them, 
the  municipal  taxes  proper  the  appellant's  property  is 
he  corporate  limits,  and,  in  my  opinion,  receives  such 
from  the  municipal  government  as  render  it  both  legally 
ly  liable  for  them. 

these  grounds  I  concur  in  an  afflrmauce  of  the  judgment 
>wer  court. 


*ir. ; 
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BRADY  V.  COOPER. 

(Filed  Novembers,  1890.) 

Where  the  settlemeot  of  a  flduolary  in  the  ooniity  court  Is  ex  parte,  Doez- 
oeptloDS  bavlDg  been  filed  by  any  one,  It  Is  ooly  prima  faoie  correct,  and  li 
not  a  final  adjudication  of  the  rights  of  the  parties,  even  tbouKb  tbej 
bad  notice;  and  those  complaining  have  the  right,  by  original  biil,  tosD^ 
^barse  the  settletnent.  It  Is  only  where  the  parties,  being  sui  Juris,  have 
invoked  the  jurisdiction  of  the  county  court,  and  the  court  has  passed  upoo 
their  exceptions,  that  the  judginnnt;  rendered  is  final  between  the  panlei, 
«nd  the  only  remedy  of  the  complaining  party  is  by  appeal. 

Rives  &  Spalding  for  AppelJant. 

Hugh  P.  Cooper  for  appellee. 

Appeal  frorc  Marlon  Circuit  Court. 

Opinion  of  tiie  court  by  Judge  Young. 

J.  H.  Brady,  in  March,  1S89,  hy  his  deed  of  assignment,  con- 
veyed to  H.  P.  Cooper  all  of  his  estate  of  every  kind,  save  that 
which  by  law  was  exempt  from  execution,  in  trust  for  the  ben- 
efit of  appellant's  creditors.  Appellee  accepted  the  trust;  took 
charge  of  his  estate,  etc. 

Appellee,  as  assignee,  etc.,  on  the  26  day  uf  September,  1889, 
made  a  settlement  of  his  trust  with  the  county  Judge  of  Marion 
countv,  and  which  settlement  was  approved  and  confirmed  4th 
March,  1889. 

This  suit  was  brought  b^'  appellant  Brady  on  the  26th  Decem- 
ber, 1889,  against  appellee  Cooper  to  surcharge  the  settlement 
made  hy  him  as  his  assignee,  on  the  2d  of  September,  1889,  and 
to  recover  a  balance  of  $141.40  as  part  of  his  homestead  exemp- 
tion in  his  hiinds. 

The  appellee  demurred  to  so  much  of  the  appellant's  petition 
as  seeks  to  surcharge  the  settlement;  and  the  court  sustnins  the 
demurrer,  and  dismissed  the  petition. 

•The  appellee  makes  tlie  point  that  courts  of  equity  have  now 
no  Jurisdiction  of  suits  in  equity  to  surcharge  settlements  of 
fiduciaries  made  and  approved  in  the  county  coutt,  since  the 
acts  of  May  5,  1880,  and  May  9,  1884,  General  Statutes,  pages 
•S94-6.  But  that  the  only  existing  remedy  is  by  appeal  from  the 
county  court  to  the  circuit  court. 

Previous  to  the  revision  of  our  statutes,  when  the  settlement 
of  the  fiduciary  was  ex  parte,  or  had  been  confirmed  without  ex- 
ceptions in  the  county  court,  a  suit  in  equity,  brought  in  the  cir- 
cuit court  to  surcharge  a  settlement,  was  the  exclusive  remedy. 
<12  Ben  Mon.,  610.) 

Upon  the  revision  of  our  statutes  county  court  settlements, 
made  with  fiduciaries,  were  declared  to  be  only  prima  fade  evi- 
dence, but  there  was  no  provision  in  them  for  an  appeal  from 
the  Judgment  of  the  county  court.  Consequently  the  only  rem- 
edy for  dissatisfied  parties  was  hy  a  bill  in  equity  ^  surobarget 
assailing,  by  averment  and  proof,  the  particular  items  objeoied 
to  in  the  settlement. 

This  continued  to  be  the  remedy  until  the  legislature,  on  the 
6th  of  May,  1880,  passed  an  act  to  regulate  the  appellate  Jurisdie- 
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3  courts  of  the  Commonwealth.  It  is  provided  in  said 
ppeals  shall  be  to  tho  circuit  court  from  all  orders  and 
I  of  the  county  court  in  cases  of  bastardy ;  in  settlement 
oants  of  personal  representatives,  guardians,  commit- 
rsons  under  disability  and  assignees,  under  deeds  of 
the  benefit  of  creditors,  and  of  certain  other  subjects 
court  jurisdiction,  therein  mentioned. 
)8equent  act,  approved  May  9,  1884,  the  time  for  an  ap- 
judgments  of  the  county  court  was  fixed  at  sixty  days, 
be  tried  in  the  same  manner  that  appeals  from  judg- 
the  circuit  courts  are  now  taken,  excepting  that  the 
ipers  and  copies  of  the  orders  and  judgments  are  to  be 
e  trial,  instead  of  a  transcript, 
pinion  the  object  of  the  legislature  in  providing  for  ap- 

the  county  courts  to  the  circuit  courts  by  the  fore- 
,  provided  only  for  appeals  in  those  cases  where  the 
md  beneficiaries,  who  were  sui  juris,  have  invoked  the 
n  of  the  county  court,  and  the  court  has.  upon  their 
,  adjudged  upon  the  matter  of  differenee  presented, 
ent  thus  rendered  is  final  as  between  them,  and  the 
iy  of  tho  complaining  party  is  by  appeal, 
re  the   settlement  of   the  fiduciary  is  ex  parte,  and  no 

appearing  to  have  been  filed  by  any  one,  such  a  set- 
only  prima  facie  coriect,  even  though  the  parties  had 
1  it  is  not  a  final  adjudication  of  the  rights  of  the 
d  those  complaining  have  the  right,  by  original  bill, 
2:e  the  settlement.  Any  other  rule  might  work  incal- 
scbief  upon  the  rights  of  infants,  lunatics,  creditors 
beneficiaries,  and  would  place  their  property  rights  in 
of  dishonest  fiduciaries.  And  especially  is  this  so,  in 
le  statute,  which  onl3'  provides  for  notice  in  cases 
parties  are  reslcients  of  the  county, 
ror  in  the  court  below  to  sustain  appellee's  demurrer. 
b  erred  in  dismissing  the  petition,  fm  the  plaintiff  was 
a  judgment  for  the  balance,  admitted  to  be  due  him 
gnee.  as  shown  by  the  settlement. 

:ment    is  reversed  and    the   cause    remanded   for   fur- 
dings  consistent  with  this  opinion. 


SUPERIOR  COURT  ABSTRACTS. 


PRICE,  GD'N,  &o.  V.  NICHOLS. 

'  1,  1800.  Appeal  from  Webster  Ciioult  Court.  OplnioD  of  the 
residing  Judge  Barbour,  reverfllDg;  Judge  YouDg.  dlBsentiDg. 
)  personal  property  of  a  decedent,  set  apart  to  the  widow  as 
MstrtbutloD  and  sale,  vests  Id  ber  for  the  benefit  of  herself  and 
ildren  of  the  decedent  residing  iuthefamll}.  And  while  the 
vHboDt  restraint,  sell  or  give  away  the  property,  if  she  obooses 
if,  having  married  again,  she  dies,  without  having  disposed  of 
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the  property,  the  title  is  cast  upon  the  ohildreD,  and  oot  upon  the  surrlTiDf 
busbaDd. 
F.  M.  Baker  for  appellants;  Towery  &  Bourland  for  appellee. 

CITY  OF  NEWPORT  v.  MILLER. 

Filed  October  1,  1890.    Appeal  from   Campbell   Circuit  Court.    Opinion  of 

the  court  by  Presiding  Jud^re  Barbour,  affirming. 

1.  Towns  and  cities— Obstruction  on  Fidewalk— A  stump,  two  feet  high, 
and  about  twenty-two  inches  in  diameter  in  the  sidewalk  o(  a  city,  aboot 
four  inches  finm  the  curbing,  was  a  nulRance,  and  as  Ic  was  not  a  suitable 
thing  out  of  which  to  oonstruot  a  hitching  post,  the  fact  that  it  was  Intended 
to  be  used  for  that  purpose  did  not  excuse  the  failure  of  the  city  to  remote 
it.  Therefore,  the  city  is  liable  for  an  injury  to  one.  resulting  from  bis 
falling  over  the  stump  at  night«  there  being  no  light  or  other  thing  to  In- 
dicate where  the  stump  was. 

S.  Same— Evidence— While  a  city  may  place  hydrants,  gas  plugs,  etc.,  on 
the  sidewalks  near  the  curbing,  it  has  no  right  to  place  useless  obstructionf 
at  such  places,  and  if  a  person  is  injured  by  falling  over  such  obstruction! 
the  city  is  liable.  The  court,  therefore,  properly  refused  to  allow  a  witneM 
to  state  that  the  hydrants,  etc.,  were  as  dangerous  as  the  stump.  Moreover, 
the  question  as  to  which  was  the  more  dangerous  would,  In  any  evfut,  have 
been  one  for  the  jury,  and  not  for  the  witness. 

3.  Same— The  mere  fact  that  the  plaintiff  knew  that  on  some  of  the  streets 
of  the  city  stumps  were  allowed  to  stand,  or  that  he  had  possibly,  upon 
some  former  occasion,  casually  noticed  that  there  were  stumps  on  the  street 
in  question,  was  not  such  knowledge  as,  under  the  circumstances,  required 
him,  as  A  reasonable,  cautious  man,  to  anticipate  the  danger  before  blu. 

4.  Instruction  as  to  contributory  negligence— The  court  properly  refused 
an  instruction  as  to  contributory  negligence,  which  excluded  the  Idea  that 
the  plaintiff's  negligence  must  have  been  such  as  but  for  it  the  injury  would 
not  have  been  sustained. 

E.  W.  Hawkins  for  appellant;  A.  T.  Root  for  appellee. 

FENLEY'S  ADM'R  v.  KENDALL. 

Filed  October  8,  1890.    Appeal  from  Kenton  Circuit  Court.     Opinion  of  the 

court  by  Judge  Young,  reversing. 

Interest— Death  of  obligor— A  note,  executed  while  the  conventional  In- 
terest law  was  in  force,  payable  one  day  after  date,  with  10  percent,  interest 
from  date,  bears  only  6  per  cent,  interest  after  the  death  of  the  obligor.  The 
cases  holding  that  such  a  note  bears  10  par  cent,  until  paid  were  not  In- 
tended to  abrogate  the  statute,  which  provides  that  a  greater  rate  than  6  per 
cent,  shall  not  be  collected  as  against  a  deceased  obligor  after  the  maturity 
of  the  note. 

Collins  &  Fenley  for  appellant;  Wm.  Goebel  for  appellee. 

NATIONAL  BANK  OF  LEBANON  v.  BOLES. 

Filed  October  8,  1890.    Appeal  from  Marion  Circuit  Court.     Opinion  of  the 

court  by  Judge  Young,  affirming. 

Refusal  of  bank  to  honor  check— Where  the  amount  in  bank  to  the  credit 
of  a  depositor  equals  or  excels  the  amount  of  a  check  drawn  by  him,  the 
bank  is  bound  to  honor  his  check,  and  if  it  refuses  to  do  so  It  is  liable  to  an 
action  by  him  for  damages.  The  fact  that  the  holder  of  the  check  has  a 
right  of  action  against  the  bank  for  dishonoring  the  check  does  not  deprive 
the  drawer  of  the  right  to  sue  and  to  recover  the  damages  sustained. 

Samuel  Avritt  for  appellant;  Rives  &  Spalding  for  appellee. 
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Pike  v.  Greenbaum. 
{Filed  Oct,  7,  im)--Notto  be  reported.) 

f  receipt — Unpaid  purchase  money  for  whisky —  Vendor^s  lien — Appel- 
holder  of  warehoase  receipts  for  twenty  barrels  of  whisky,  hav- 
d  said  receipts  by  sale  and  transfer  from  John  Shnrr.  Said 
Is  as  follows,  viz  : 

iTDEBSON  Ha.ND-MA.DZ  SoUB-MASH  WhISKY,  OwNED  AND  CONTBOLLED 

BY  S.  J.  Gbeenbaum. 

LouisTiiiLE,  Ky.,  March  31,  1888. 

in  8.  J.  Greenbanm*s  Distillery  Bonded  Warehouse,  No.  61, 
strict  of  Kentucky,  the  whisky  herein  below  described  to  be  held 
,  and  subject  to  th^  order  of  Mr.  John  Shnrr,  Quincy,  Illinois, 
on  retarn  of  this  receipt  to  8.  J.  Greenbaum,  Louisville,  Ky., 
clorsed,  and  on  payment  of  government  tax  and  storage,  at  the 
cents  per  barrel  per  month  from  date,  and  upon  the  payment 
)ys  due  hereon.  Then  follows  description  of  the  barrels  by 
>ers;  the  quantity  of  each;  date  of  bond,  and  March,  1885,  is 
me  when  tax  is  due. 

pleaded  as  defense  by  appellee  to  an  action  for  the  recovery  of 
said  whisky  are,  that  neither  the  government  tax  nor  storage 
the  holder  of  the  receipt  prior  to  or  on  March,  1885;  nor  was 
B  price  of  the  whisky  ever  paid  or  tendered,  and  the  acceptance 
Lurr  was  protested  for  non-payment,  and  the  whisky  had  been 
>mmis8ion  merchant,  at  the  instance  of  appellee,  and  the  pro- 
r  applied  to  pay  the  tax,  charges  and  purchase  money.  Held — 
receipt  gave  notice,  in  general  terms,  that  said  whisky  was  sub- 
layment  of  ''all  moneys  due,"  it  was  sufficient  to  put  purchasers 
notice  of  claims  for  purchase  money;  and  the  vendor,  there- 
tied  to  the  prior  equity. 


424  PIKE    V.    GREENBAUM. 

D.  M.  Bodman  for  appellant. 

Lieber  &  Lincoln  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant  broup^ht  this  action  to  recover  value  of  twenty  barrels 
of  whisky,  for  which  two  warehouse  receipts  were,  March  31,  1883, 
executed  to  Jno.  Shurr,  and  by  him,  August  1, 1883,  sold  and  deliv- 
ered to  appellant,  being  as  follows: 

Bei^le  of  Anderson  Hand-made  Sour-masii  Whisky,  Ow^ned 

AND  Controlled  by  S.  J.  Greenbaum. 

No.  83.  Louisville,  Ky.,  March  31,  1883. 

Beceived  in  S.  J.  (Treenbaum's  Distillery  Bonded  Warehouse,  No. 
61,  Seventh  District  of  Kentucky,  the  whisky  herein  below  de- 
scribed to  be  held  for  account,  and  subject  to  the  order  of  Mr.  Jno. 
Shurr,  Quincy,  Illinois  deliverable  on  return  of  thiis  receipt  to  S.  J. 
Greenbaum,  Louisville,  Ky.,  properly  indorsed,  and  on  payment  of 
government  tax  and  storage,  at  the  rate  of  five  cents  per  barrel 
per  month  from  date,  and  upon  the  payment  of  all  moneys  due 
hereon.  Then  follows  description  of  the  barrels,  by  serial  numbers, 
the  quantity  in  each,  date  of  bond,  and  March,  1885,  is  named  as 
time  when  tax  is  due. 

The  facts  pleadtd  as  defense  to  the  action  are,'that  neither  the 
government  tax  nor  storage  was  paid  by  the  holder  of  the  receipt 
prior  to  or  on  March,  1885*  nor  was  the  purchase  price  of  the 
whisky  ever  paid  or  tendered,  but  the  acceptance  therefor,  given  by 
Shurr,  was  duly  protested  for  non-payment;  and,  consequently, 
appellee  was  compelled  to  sell  the  whisky,  which  he  did  do,  through 
a  commission  merchant,  and  the  proceeds  thereof  were  wholly  ap- 
plied to  pay  the  tax,  charges  and  purchase  money.  The  meaning 
and  effect  of  the  act  of  March  6,  1869,  under  which  recovery  is 
sought  by  appellant,  has  been  determined  by  this  court,  in  Western 
Bank  v.  Marion  County  Distillery  Co.,  9  Ky.  Law  Bep.,  600,  which 
does  not  differ  materiallj'  from  this  case.  It  was  there  held,  that 
'*to  entitle  a  warehouseman  to  assert  a  lien  for  purchase  money  as 
against  a  holder  of  a  warehouse  receipt,  it  is  not  necessary  that  the 
amount  of  the  purchase  money  unpaid  should  be  set  forth  in  the 
receipt.  It  is  sufficient,  if  it  appears  from  the  receipt  that  the  pur- 
chase money  is  unpaid,  without  stating  the  amount."  In  that  case 
** payment  of  the  purchase  price  of  said  whisky,"  was,  in  terms  of 
the  receipt,  made  one  of  the  conditions  of  delivery  of  the  goods  by 
the  warehouseman.  Here,  however,  a  condition  of  delivery  is,  in 
the  language  used,  "payment  of  all  moneys  due  hereon,"  which 
words,  it  is  argued,  do  not  necessarily  or  even  properly  relate  to 
purchase  money  for  the  whisky. 

Though  not  in  terms  stated  in  the  receipt  that  the  whisky  was 
sold  by  Greenbaum  to  Shurr,  it  would  have  been  manifest  to  any 
one  examining  the  paper  that  such  was  the  character  of  the  trens- 
action,  and  that  the  money  mentioned  was  purchase  money.  For 
the  identical  brand  of  whisky,  which  Greenbaum  was  at  top  ol  the 
receipt  described  as  owner  and  controller  of,  is  describee]  in  the 
trade-mark  impressed  on  the  face  of  it.  Besides,  the  whisky  being 
in  a  bonded  warehouse  from,  nor  to,  which  Shurr  could  remove  it 
before  the  tax  was  paid,  shows  he  was  neither  consignor  or  owner 
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hereceipt  was  given.  As,  therefore,  the  nature  and  extent 
ibauiu's  lien  was,  Id  the  language  of  the  case  cited,  **so  ap- 
a  that  any  one  of  ordi:nary  business  capacity,  in  reading  the 
must  have  been  informed 'of  appellee's  ^uitabie  right  to 
chase  money,  it  is  such  a  compliance  with  the  statute  as 
the  warehouseman  a  superior  equity  to  that  of  the  pur- 
of  the  receipt. 

o  tender  of  the  purchase  money  having  been  made  by  ap- 
judgment  of  the  court  below  dismissing  the  action  must  be 
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(Filed  Oci,  2,  1890.) 

tiion — General  devises — Limitation — In  1874  a  testator,  by  his  will 
of  his  estate  by  giving  to  his  widow  a  specified  sam,  and  directed 
is  live  children  be  made  eqaal  in  the  division,  and  empowered  his 
.0  pay  said  legacies  in  bonds,  bank  stock  and  choses  in  action,  the 
i  bonds  to  be  paid  at  their  saleable  valne  at  the  time  of  payment, 
itor  is  also  directed  to  sell  and  convey  all  of  his  real  estate,  and,  by 
his  wife^s  share  is  to  be  made  equal  to  the  shares  of  the  several 
iving  at  the  time  of  final  distribution. 

the  executor  instituted  suit  in  the  Hardin  Circuit  Court  and  had 
1  species  of  property  valued  and  allotted  to  the  devisees.  Among 
and  stocks  were  fbn  Daviess  county  bonds,  each  for  f500,  which 
ted  to  the  trustee  of  Hettie  C  Cunningham,  at  the  value  of  $3,860, 
jT  the  court. 

after  the  delivery  of  said  bonds,  it  was  adjudged,  In  Daviess  Cir- 
,  at  the  suit  of  appellee,  Wathen,  and  his  wife,  formerly  Hettie  C. 
im,  that  said  bonds  were  valid,  to  the  amount  of  fl,360  only,  and 
the  residue. 

,  1888,  they  brought  this  action  against  the  executor  and  other 
nd  devisees  of  the  testator,  his  widow  being  then  dead,  asking 
for  contribution  by  each  of    them,  to  extent    of    one-sixth  of 

difference  between  the  sum  at  which  they  were  appraised  in  the 
lentioned  and  their  value  according  to  the  judgment  of  the 
rcuit  Court. 

utes  of  both  five  and  ten  years  are  pleaded  in  bar  of  the  action, 
t  section  6,  chapter  23,  title  "Contribution,"  General  Statutes, 

apply  to  this  case;  it  only  applies  to  contribution  between 
ho  are  heirs-at-lniv^  to  compensate  one  who  has  received  a  devise  of 
petty,  the  title  to  which  shall  prove  invalid.  The  appeUee,  Hettie 
'as  a  general  devisee,  and  as  such  was  independent  of  statute, 
contribution,  when  title  to  any  part  of  the  estate  devised  was 
It  her  canse  of  action  accrued  upon  the  delivery  of  the  Ibonds  in 
ras  barred  by  limitation  when  this  action  was  instituted. 
&at*on  of  five  years  bars  an  action  under  section  6,  chapter  23,  of 
itotee. 

ot)Hon,  Geo.  DuRelle,  James  Montgomery,  Byron  Bacon 
;t  McPherson  for  appellants. 

h  <&  Straus  for  appellees. 

from  Hardin  Circuit  Court. 

of  the  court  by  Judge  Lewis. 

probated  in  the  Hardin  County  Court  in  January,  1874, 
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A.  H.  Cunningham  disposed  of  his  estate  in  the  following  manner : 
Having  directed  a  specified  sum  paid  to  his  widow  and  enough  to 
those  of  his  children,  who  had  not.received  advances,  to  make  them 
equal  to  those  who  had,  he  provided  substantially,  in  clauses,  that 
the  residue  of  his  estate,  real,  personal  and  mixed,  should  go  to  his 
five  children,  to  be  equally  divided  among  them.  And  following 
provisions  for  an  equal  division  among  the  survivors  of  the  estate  of 
any  one  or  more  of  his  children,  all  daughters,  dying  without  chil- 
dren, and  for  guardians  and  trustees  of  those  then  under  age,  is 
clause  14,  as  follows:  **I  hereby  direct  and  empower  my  executor 
herein  to  pay  part  or  all  of  any  of  the  legacies  herein  willed  to  my 
said  wife  or  children  in  bonds,  stocks,  bank  stocks  and  choses  in  ac- 
tion; the  stocks  and  bonds  to  be  paid  at  their  saleable  value  at  the 
time  of  payment." 

In  succeeding  clauses  his  executor  is  named  and  empowered  to 
sell  and  convey  all  his  real  property,  except  sale  of  the  dwelling- 
house  and  lot  was  not  to  take  place  until  expiration  of  five  years, 
during  which  period  his  widow  was  to  have  right  to  occupy  it.  By 
a  codicil  an  amount  was  to  be  given  to  her.  equal  to  the  shares  of 
the  several  children  living  at  time  of  final  distribution. 

It  appears  that  the  executor  instituted,  in  the  Hardin  Circuit 
Oourt.  an  action  in  equity  for  a  division  of  the  personal  estate,  con- 
sisting (rlncipally  of  stocks,  lK)nds  and  notes,  and  commissioners  of 
court,  appointed  for  the  purpose,  having  ascertained  and  reported 
the  saleable  value  of  each  item,  Judgment  was  rendered,  authoriz- 
ing the  executor  to  make,  and  he,  in  May,  1874,  did  make  an  e(}ual 
division,  as  provided  by  the  will,  among  the  several  devisees. 

Among  other  bonds  and  stocks  left  by  the  testator  there  were  ten 
bonds,  each  for  $500,  with  interest  coupons  attached,  issued  by  the 
county  of  Daviess,  which  were,  in  the  division  mentioned,  allotted 
to  I.  D.  Allen,  then  trustee  of  appellee,  Hettie  C.  Cunningham,  and 
charged  to  her  at  $8,860,  their  saleable  value,  as  reported  by  the 
commissioners  and  adjudged  by  the  court. 

But  it  appears  that  after  delivery  of  the  bonds  to  Allen,  trustee, 
an  action  was  instituted  in  the  Daviess  Circuit  Court  by  A.  (I.  How- 
ard and  others,  and  Judgment  was  rendered  therein,  enjoinltig  the 
Daviess  County  Court  levying  tax  to  pay  either  principal  or  inter- 
est of  certain  enumerated  bonds  adjudged  to  have  been  issued  in  ex- 
cess of  the  number  and  amount  authorized  by  law,  and,  therefore, 
void,  those  allotted  to  Allen,  trustee,  in  the  division  mentioned,  be- 
ing included. 

Subsequently,  however,  appellants,  Richard  and  Hettie  C. 
Wathen,  late  Cunningham,  being  then  married,  were,  upon  their 
petition,  made  parties  to  that  action,  and  at  a  re-trial  it  was«  in 
1888,  a^jUflged  that  her  said  bonds  were  valid,  to  the  amount  of 
$1,360,  includine  the  same  ratio  of  coupons  attached,  but  void  to  the 
amount  of  $3,640,  including  coupons. 

Thereupon,  in  April,  1888,  they  brought  this  action  against  the 
executor  and  other  children  and  deviseeji  of  A.  H.  Cunningham,  his 
widow  being  then  dead,  asking  Judgment  for  contribution  by  each 
of  them  to  the  extent  of  one-sixth  of  amount  of  difference  between 
the  sum  at  which  they  were  appraised  in  the  division  mentioned, 
and  their  value,  according  to  Judgment  of  Daviess  Circuit  Court. 
And  Judgment  having  been  rendered,  according  to  prayer  of  the 
petition,  defendants  prosecute  this  appeal. 

The  statutes  of  botn  five  and  ten  years'  limitation  are  pleaded  in 
bar  of  the  action.  But  appellees  seem  to  rely  for  relief  alone  upon 
section  6,  chapter  23,  title  "Contribution,"  General  Statutes,  as  fol- 
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:  "Where  any  real  or  personal  estate  shall  be  devised  ioany 
>f  the  heirs-at-law  of  the  testator,  and  the  title  to  the  same,  or 
>art  thereof,  shall  prove  invalid,  such  devisees  shall  have  con- 
tion  from  the  others,  unless  it  shall  appear,  from  the  will,  such 
lot  the  intention  of  the  testator." 

their  remedy  be  derived  solely  from  that  section,  it  results  that 
tatute  of  five  years'  limitation  applies ;  for  section  2,  article  3, 
;er  71,  provides,  that  "an  action  upon  a  liability,  created  by 
te  when  no  other  time  is  fixed  by  the  statute  creating  the  lia- 
',  shall  be  commenced  within  five  years  next  after  the  cause  of 
1  accrued." 

lea  the  cause  of  action  in  this  case  accrued,  whether  at  the 
the  bonds  in  question  were  delivered,  in  1874,  or  upon  rendi- 
)f  Judgment  by  the  Daviess  Circuit  Court  in  1888,  of  course,  de- 
}  upon  the  proper  meaning  and  effect  of  the  words,  "shall 
>  invalid." 

aifestly  to  so  construe  that  phrase  as  to  make  actual  recovery 
dgment  of  court  the  only  cause  of  the  action,  authorized  by 
n  6,  would  result  in  continuing  liability  of  devisees  to  contri- 
n  for  an  indefinite  period  that  might,  in  many  cases,  be  longer 
even  fifteen  years.  It  seems  to  us  if  such  had  been  the  legis- 
I  intent,  apt  and  unambiguous  words  would  have  been  used  to 
as  it,  especially  as  invalidity  of  title  of  property  devised  may 
fflciently  proved  to  justify  contribution,  without  waiting  for 
lencement  of  an  action  to  recover  it  by  a  stranger.  Moreover, 
h  the  right  to  contribution  is  given  by  the  statute,  still  it  is 
upon  the  theory  of  an  implied  warranty  of  title  and  under- 
2r  by  the  other  devisees  to  contribute  of  what  they  received 
h  to  restore  the  losing  one  to  an  equal  footing.  And  there  is 
le  better  settled  than  that  a  breach  of  an  implied  warranty  of 

0  personal  property  must  be  regarded  as  occurring,  and  cause 
ion  accruing,  immediately  upon  delivery,  if  in  fact  the  title  is 
n valid.  Scott  v.  Scott,  2  Mar.,  219;  Chancellor  v.  Wiggin,  4 
,  202;  Tipton  v.  Tipton,  1  Met.,  570. 

\  not  clear  that  title  to  the  bonds  rn  question  has,  in  meaning 
3  statute,  proved  invalid.  On  the  contrary,  it  may  be  con- 
i,  with  much  plausibility,  that  the  loss  has  been  sustained  by 
ees,  not  on  account  of  defect  of  title,  but  because  they  were,  in 
ivorthless  and  void.  But  in  either  case  the  cause  of  action 
jd  upon  delivery  of  the  bonds. 

do  not,  however,  deem  it  necessary  to  decide  that  question, 
3e,  satisfied  for  another  reason,  section  6  does  not  avail  appel- 
Jjt  was  intended  to  apply  alone  to  specific  devises,  between 
.  and  general  devises  there  is  a  well  defined  distinction,  under- 
and  evidently  intended  by  the  Legislature  to  be  preserved,  in 
t  to  contribution  on  account  of  invalid  titles  of  property  de- 
;  but,  as  it  was  deemed  necessary  to  explicitly  provide  in  sec- 
,  not  as  respects  contribution  on  account  of  payment  of  the 
>r's  debts.  That  section  is  as  follows :  '*As  respects  the  pay- 
of  the  testator's  debts  there  shall  be  no  distinction  between 
ic  and  general  devises,  except  as  herein  provided." 
language  of  section  6  appropriately  refers  to  and  describes  the 
\  not  of  an  estate  generally,  but  of  a  particular  part  or  thing 
Bed  and  distinguished  from  all  other  parts  or  things  of  the 
kind,  the  title  to  which  is  acquired  at  death  of  the  testator, 

1  virtue  of  the  will ;  and  such  is  a  specific  devise.  Pomeroy's 
y,  section  1130.    But  if  it  had  been  the  purpose  to  make  that 

2  applicable  to  general  devises,  the  language  would  have 
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.been  :  *'Wheii  *  real  or  personal  estate  shall  be  devised  to  *  the 
heirs-at-lavv  of  the  testator,  and  the  title  to  *  *  any  part  thereof 
shall  prove  invalid  *  the  one,  or  those  of  them  to  whom  such 
part  or  parts  fall  shall  have  contribution,"  &c. 

Previous  to  adoption  of  the  Revised  Statutes,  when  section  0  first 
became  part  of  the  statute  law,  a  specific  devisee  was  not  entitled  to 
contribution  on  account  of  invalidity  of  title  of  the  property  de- 
vised to  him.  And,  as  will  be  seen,  ho  is  not  now  entitled  under 
that  secticni,  unless  he  be  an  heir-at-law  of  the  testator. 

But  general  devisees  were  always  and  are  now  independent  of 
statutory  enactment,  both  liable  and  entitled  to  contribution  when 
title  to  any  part  of  the  estate  devised  is  invalid.  For  as  a  ri»sult  of 
applying  the  maxim,  **equality  is  equity,''  to  a  division  and  distri- 
tribiitioh  of  a  testator's  jjeneral  estate,  warranty  of  both  title  and 
soundness  are  implied,  and  for  a  breach  thereof,  or  for  the  equitable 
cause  of  fraud  or  mistake,  such  contribution  may  be  enforced  be- 
tween general  devisees. 

The  bonds  iA  question  were  not  devised  to  Flettie  C.  Cunning- 
ham, identified  and  distinguished  as  particular  things  or  parts  of  the 
estate,  but  were  devised  generally  to  the  heirs-at-law  of  the  testa- 
tor, no  more  to  her  than  to  any  other  one.  Nor  did  she  acquire 
title  to  them,  in  virtue  of  the  will  at  death  of  the  testator,  but  by 
allotment  in  a  division  among  all  the  devisees. 

In  our  opinion,  whether  appellee  was  entitled  to  contribution,  in 
virt'ie  of  the  provision  of  section  G,  chapter  23,  on  account  of  breach 
of  the  implied  warranty,  or  on  the  ground  of  mistake,  her  cause  of 
action  accrued  upon  delivery  to  her  of  the  bonds,  and,  as  a  conse- 
quence, recovery  is  barred  by  limitation. 

Judgment  of  the  lower  court  must,  therefore,  be  reversed  and 
cause  remanded  for  dismissal  of  the  action. 


Shelby  v.  Lkwis. 

i^Filed  OH.  4,  1890— A o^  to  be  reported.) 

Judicial  sale  Description  of  /<r7«r/— This  controversy  involves  the  construc- 
tion of  a  mortgage  describing;  the  land  conveyed  and  ordered  sold  to  satisfy 
the  claim  of  a  snrety  for  indemnity,  and  the  court  decides  that  the  descrip- 
tion is  finffici-ntly  definite  to  subject  the  land  to  the  payment  of  the  debt. 

Iliil  A  McRoberts  for  appellant. 

R.  C.  Warren  and  T).  R.  (Carpenter  for  appellee. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  controversy  in  this  case  relates  to  the  boundary  of  a  tract  of 
land  purchased  by  the  appellant,  Mary  Steele  Shelby,  at  a  sale  by 
the  commissioner  of  the  Lincoln  Circuit  Court,  in  the  case  of  the 
National  Bank  of  Stanford  v.  Shelby,  jr.  That  proceeding  was 
to  foreclose  a  mortgage  executed  by  Isaac  Shelby,  jr.,  to  John  \V. 
Shelby,  who  was  the  surety  of  Isaac  to  the  bank  for  a  large  sum 
of  money. 

In  the  mortgage  to  John  Shelby,  and  in  the  deed  to  Mrs.  Shelby, 
the  land  mortgaged  and  purchased  by  Mrs.  Shelby  is  bounded  on 
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1  by  the  land  of  Moore,  and  the  tract  now  ouvied  (the  mort- 
cription)  by  the  grantor  purchasted  from  Felix  Gibsoti.  The 
e  and  commissioner's  deed  both  fix  the  line  of  the  tract  pur- 
y  Isaac  Shelby,  the  grantee  of  Felix  Gibson,  as  the  south- 
idary  of  the  tract.  The  Felix  Gibson  tract  of  land  contained 
,  and  was  conveyed  by  Felix  Gibson  to  the  jrrantor  \\  the 
?.  If  the  line  of  the  101  acres  is  the  southern  boundary  the 
controversy  was  properly  subjected  to  the  payment  of  ap- 
lebt. 

sisted  by  the  appellant,  such  being  her  defense,  that  Isaac 
ever  purchaseil  the  101  acres  of  Gibson,  but  that  he  pur- 
nly  sixty-six  acres,  that  was  subse(iuently  conveyed  to 
md  that  thirty-five  acres  of  the  101  was  purchased  by  Isaac 
r.,  in  his  life-time  and  added  to  the  main  farm  that  was  sub- 
f  conveyed  to  his  son,  Isaac  Shelby,  jr. 
>pellee  says  that  the  line  of  the  101  acres  is  the  boundary, 
ippellant  that  the  line  of  the  sixty-six  acres  is  the  bound.try, 
this  sixty-six  acres  was  the  land  actually  purchased  of  (jib- 
aac,  jr.,  and  conveyed  by  him  to  Helms.  Shelby,  jr.,  says 
c  Shelby,  sr.,  in  his  life-time  purchased  from  Gibson  the 
e  acres  and  added  4t  to  his  farm,  called  "Arcadia,''  and 
legal  title  to  the  whole  101  ac*re«  being  in  Gibson,  and  Isaac, 
ig  purchased  the  **Arcadia"  farm,  Gibson  conveyed  to  him 
i  101  acres,  sixty -six  acres  of  which  he  conveyed"  to  Helms, 
he  thirty-five  acres  a  part  of  the  ** Arcadia"' farm.  It  also 
hat  this  thirty-five  acres  was  appraised  as  a  part  of  that 
I  as  being  embraced  by  the  mortgage  under  which  the  fore- 
as  had  and  purchased  by  the  appellant, 
ler  appears  that  Mrs.  Shelby  mortgaged  this  land  after  she 
i  it  to  Centre  College,  and  in  that  mortgage  embraced  tiie 
e  acres  in  controversy  and  described  it  as  the  land  pur- 
ider  the  judgment  of  the  national  bank. 
College  is  brought  into  the  case  on  the  ground  that  the 
rtgaged  did  not  etnbrace  the  thirty-five  acres,  but  that  it 
to  Isaac  Shelby,  jr.,  who  is  indebted  to  the  appellee,  and 
re  College  should  be  compelled  to  sell  the  farm,  known  as 
,"  to  satisfy  its  mortgage,  leaving  the  thirty-five  acres  to 
Shelby's,  jr.,  debt. 

lin,  we  think,  from  the  testimony  that  the  thirty-five  acres, 
le  of  the  mortgage  to  John  Shelby,  was  regarded  as  a  part 
Tcadia"  farm— it  adjoined  it.  The  farm  containe  i  a  large 
f  acres.  The  sixty-six  acres  of  the  Gibson  tract  ha<l  been 
rora  it,  and  it  is  |:)erfectly  reason  ible  that  the  purchaser 
ve  regarded  it  as  a  part  of  the  * 'Arcadia"  farm  and  made 
nder  that  belief.  Besides  it  appears  that  the  appellee  was 
of  Shelby,  jr.,  and  was  entitled  to  a  part,  at  least,  of  the 
of  the  sale  that  was  paid  over  to  him  by  virtue  of  the 
.  Nor  is  there  any  reason  why  the  ambiguity  should  not 
led.  It  was  entirely  competent  to  show  what  was  intended 
sirtie<<,  and  that  the  line  of  the  sixty-six  acres  was  the 
instead  of  the  101  acres. 

gment  below  is,  therefore,  reversed,  with  directions  to  ad- 
land  as  being  embraced  by  the  sale  had  under  the  judg- 
he  Lincoln  Circuit  Court,  and  for  proceedings  consistent 
opinion. 
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Crabb  V.  Potter  A  Co. 
(Filed  Oct.  7,  1890— iVb<  to  be  reported.) 

Homestead— Abandonment — A  widow,  withoat  infant  children,  was  not  in 
the  oocnpanoy  of  a  tract  of  land  containing  114  acres,  in  which  she  owned 
a  life  interest,  when  it  was  levied  npon  and  sold  to  satisfy  her  debt,  and 
upon  a  motion  made  for  a  writ  of  possession  she  claimed  the  land  as  her 
honiestead. 

The  eyidence  shows  that  she  had,  for  three  or  four  years,  made  her  hems 
with  a  widowed  niece,  a  mile  or  more  from  the  land,  not  claiming  it  as  her 
homestead  until  after  the  sale;  bat,  on  the  contrary,  had  divided  it  between 
her  three  children,  two  sons  and  a  daughter,  one  son  having  .purchased  the 
interest  of  his  brother,  had  possession  of  two-tbirds  of  it,  while  his  sister 
possessed  one  third.  Held — That  she  had  clearly  abandoned  her  homestead 
right,  and  will  not  be  permitted,  after  the  sale,  to  claim  it. 

Dulatiey  <&  Mitchell  and  E.  W.  Hinos  for  appellant. 

John  M.  Galloway  for  appellees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

It  appears  that  under  an  execution  on  a  judgment  against  appel- 
lant and  others,  in  favor  of  appellees,  her  life  estate  in  114  acres  of 
land  was,  in  June,  1887,  purchased  by  them. 

But  to  a  motion  for  writ  of  possession,  made  at  the  February 
term,  1888,  of  the  court  that  rendered  the  Judgment,  she  made  de- 
fense that  she  was,  at  time  of  the  sale,  a  bona  fide  housekeeper 
with  a  family,  and  entitled  t,,  a  homestead  right  in  the  land,  for 
which  she  asked  judgment. 

The  evidence  shows  that  when  the  land  was  sold  appellant,  who 
was  a  widow  without  infant  children,  was  not  in  occupancy  of  the 
land,  but  was  then,  and  had  been  for  thr<»e  or  four  years,  residing 
with  a  widowed  niece  and  step-daughter  in  the  village  of  Roektield, 
one  mile  or  more  from  the  land. 

A  temporary  absence  from  a  homestead  does  not,  as  is  well  settled 
by  this  court,  forfeit  right  to  it,  provided  there  be  an  intention  to 
return  to  iTnd  occupy  it  as  such  by  the  debtor.  But  the  evidence  in 
this  case,  as  it  seems  to  us,  shows  an  intention  on  the  part  of  appel- 
lant to  abandon  the  land  as  a  home,  and  to  cease  keeping  house 
there.  For  while  she  occasionally  returned  there,  staying  with  her 
married  daughter,  she  did  not  resume  housekeeping;  nor  did  she  act 
as,  or  claim  to  be.  head  of  the  household  there  any  more  than  she  did 
at  the  house  of^  her  neice,  where  she  staid  greater  part  of  her 
time.  She  had  three  children,  two  sons,  one  married  and  raiding 
in  the  neighborhood,  the  other  a  non-resident  of  the  State,  and  one 
daughter,  married  to  Sanders. 

As  evidence  of  her  intention  to  cease  housekeeping  and  abandon 
the  114  acres  as  a  homestead,  she,  in  188(5,  divided  it  between  her 
three  children,  the  son  remaining  in  the  neighborhood,  getting  two- 
thirds,  having  ].urchased  the  share  of  his  non-resident  brother,  and 
the  daughter  the  other  third,  and  each  of  the  two  took  po'^easion 
of  the  pnrt  allotted,  and  have  been  respectively  in  possession  ever 
since.  When  a  debtor  is  neither  in  possession,  nor  sets  up  claim  to 
land  a<  his  homestead  at  the  time  it  is  levied  on  and  sold,  he  can 
not  afterwards  be  heard  to  make  such  claim,  unle-^  his  absence  wis 
temporary,  and  his  intention  to  return  to  and  occupy  it  as  a  home- 
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d  before  and  continued  up  to  such  sale.    For  it  is  too  late 
to  resume  the  possession,  and  for  the  first  time  make  the 

t  has  not  testified  in  this  case,  and  her  homestead  right 
Lerinined  from  the  circumstances  proved,  which,  in  our 
low  she  abandoned  the  homestead,  and  would  not  have 
led  it  if  the  sale  had  not  taken  pl&ce. 
it  affirmed. 


WiiiSON,  <fec.  V.  Bryan,  do. 

(Filed  Oct.  2,  1890.) 

oniingent  devise — B.  died  in  1854,  and  in  his  last  will  and  testa- 
the  foUowing  language,  viz:  '*It  is  my  will  that  my  estate  shoald 
gether  and  jointly  nsed  and  enjoyed  by  my  children  tintil  the 
omes  of  age,  and  then  the  land  to  be  eqaally  divided  in  vain? 
ly  BODS  that  may  then  be  living.  If  any  of  my  sons  should  die 
y  bodily  heirs,  his  portion  of  my  estate  to  be  divided  amongst 
s  and  sister  that  then  may  be  living;.  And  farther,  all  my  per- 
e  to  be  sold  and  the  proceeds  to  be  divided  amongst  those  of  my 
len  living,  giving  to  my  daughter,  Sallie  B.  Gassell,  as  mnch  as 
her  equal  with  my  sons.     If  she  should  marry  or  die,  then   her 

my  estate  to  go  to  her  children.  In  the  division  of  my  estate 
ore  will  be  governed  by  the  charges  made  in  my  book  marked  B, 
lake  them  all  equal."  In  1861  the  youngest  son  arrived  at  the  ase 
-one  years,  when  the  allotment  ofi  land  among  the  sons  was  made 
t.. 

pellees  are  children  of  a  son  of  the  testator,  who  died  subsequent 
^tment,  and  they  claim  an  interest  in  the  lands  left  by  two  of  tes- 
as  who  died  without  children,  subsequent  to  the  allotment.  Hedi — 
>ellees  in  right  of  their  father  was  entitled  to  the  share  in  thelnnd 
he   two  deceased  sons  of  the  testator,  that  their  father  would  have 

heir  at  law  if  living.  It  was  clearly  the  intention  of  the  testator 
sons  shoald  share  his  land  equally,  and  that  when  the  diviscn  was 
h  son  was  to  be  vested  with  the  absolute  title  to  the  portion  alloted 
The  only  event  which  would  disturb  this  scheme  of  division  was 
1  of  a  son  or  sons  before  the  time  for  division,  viz:  The  arrival  at 
Is  youngest  son. 

lugh  <&  Bronaugh  for  appellants. 

Morton  for  appellees. 

al  from  Jefferson  Court  of  Common  Pleas. 

ion  of  the  court  by  Judj?e  Lewis. 

'.  Bryan  died  in  1854,  leaving  a  will,  upon  construction  of  the 
lause  of  which  decision  of  the  two  eases  before  us  depends, 
lause  is  as  follows:  **It  is  my  will  that  my  estate  shall  be 
)gether  and  jointly  used  and  enjoyed  by  my  children  until 
angest  comes  of  age,  and  then  the  land  to  be  equally  divided 
le  amongst  my  sons  that  may  then  be  living.  If  any  of  my 
lould  die,  without  any  bodily  heirs,  his  portion  of  my  estate 
livided  amongst  his  brothers  and  sister  that  then  may  be  liv- 
And  further,  all  my  personal  estate  to  be  sold,  and  the  pro- 
divided  amongst  those  of  my  children  then  living,  giving  to  my 
»ter,  Sallie  B.  Cassell,  as  much  as  will  make  her  ecjual  with 


432  WILSO?J,    &C.    V.    BRYAN,    &C. 

my  sons.  If  she  should  marry  or  die,  then  her  portion  of  my  estate 
to  go  to  her  children.  In  the  division  of  my  estate  my  executors 
will  be  governed  by  the  charges  made  in  my  book,  marked  B,  soas 
to  make  them  all  equal.  Furth<Tmore,  it  is  my  will,  if  my  wife 
should  desire  it  at  any  time,  that  any  one  of  my  sons  should  live 
with  and  take  care  of  her,  his  motht^r,  while  she  may  live,  that  he 
be  paid  out  of  my  estate  what  my  executors,  or  two  disinterested 
persons  may  think  his  special  attention  worth  to  his  mother;  and 
it  is  my  will,  that  if  any  of  my  slaves  should  become  unruly  and 
disobedient,  my  executors  may  sell  them  at  any  time,  or  any  other 
species  of  my  property  that  they  may  think  advisable  for  the  bene- 
fit of  my  children.'' 

It  appears  M.  Bryan,  the  youngest  son,  became  of  age  September 
20,  18G1,  and  then  the  children,  five  sons  and  one  daughter,  agreed, 
in  \vriting,'and  did  divide  and  partition  the  estate,  in  pursuance  of 
the  will,  deeds  being  executed  to  each  son  for  the  tract  of  land  al- 
lot ttd  to  him. 

Appellees,  W.  T.  and  S.  H.  Bryan,  are  children  of  A.  S.  Bryan, 
son  of  testator,  who  died  in  1803;  and  the  controversy  in  the  two 
actions,  brought  by  appellees  and  tried  together,  is  in  relation  to  the 
lands  left  by  two  otiier  sons  of  the  testator,  who  died  at  different 
times  subseipient  to  18(53,  intestate  and  without  children,  the  two 
surviving  brothers  and  sister  having  taken  possession  and  claimed 
said  lands,  to  the  exclusion  of  appellees. 

It  s^.*ems  to  us  if  each  portion  of  the  clause  quoted  be  considered 
in  relation  to  and  dependence  upon  all  other  parts,  as  manifestly 
should  and  was  intended  by  the  testator  to  be  done,  there  is  not 
much  ditiiculty  in  determining  the  nature  and  object  of  the  scheme 
devised  for  disposal  of  his  real  estate  among  his  five  sons.  That 
scheme  was,  we  think,  to  have  his  estate,  in  his  own  language, 
'*kept  together  and  jointly  used  and  enjoyed  by  alt  his  children," 
until  the  arrival  of  his  youngest  son  to  the  age  of  twenty-one,  and 
then  for  a  division  to  take  placeamongthose  of  his  sons  living,  which, 
according  to  the  natural  import  of  the  langu'ige  use<l,  involved  an  ab- 
solute title  of  each  of  the  sons  to  the  particular  tract  of  land  falling  to 
him  in  that  division.  And  we  think  it  is  equally  clear  the  event,  and 
the  only  one  contemplated  by  the  testator  or  correct  gnimmati.'al 
construi'tion  permits,  upon  which  tliat  scheme  was  to  be  modified 
or  altered,  was  to  be  the  death  of  a  son  or  sons  before  the  time 
arrived  for  the  division  to  take  place.  The  close  connection  of  the 
sentence  in  which  the  condition  or  contingency  is  mentioned  with 
that  providing  for  division,  for  one  immediately  follows  the  other, 
shows  that  the  condition  and  only  one  intended  upon  which  the 
devise  of  an  absolute  estate  could  be  defeated,  was  occurrence  of  the 
death  of  one  or  more  of  his  sons  before  his  youngest  became  of 
age. 

The  case  of  Duncan  v.  Kennedy,  9  Bush,  580,  is  almost  exactly 
like  this,  and,  we  think,  conclusive  the  construction  we  have  given 
of  this  will  is  correct. 

It  thus  results  appellers,  in  right  of  their  father,  was  entitled  to 
the  share  in  the  land  left  by  the  two  deceased  sons  of  the  testator, 
that  he,  their  father,  would  have  taken,  as  heir-at-law,  if  living. 

And  the  judgment  is  affirmed. 
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BOSQUETT,  &C,   V.   HaIJj. 

(Filed  March  8,  1890— iVo^  to  be  reported.) 

Homestead —  IVhat  constitutes  a  family  —In  an  action  to  satisfy  a  debt  by 
subjecting  land  claimed  as  a  homestead,  the  debtor  must  show  that  he  is  a 
Spna  fide  housekeeper  with  a  family.- 

The  persons  residing  with  the  debtor  in  this  case  were  infant  children,  to 
whom  the  debtor  was  nuder  no  natural  or  legal  obligation  to  sapport,  and 
did  not,  in  legal  contemplation,  constitnte  a  family  which  entitled  the  debtor 
io  iha  exemption. 

Bush  &.  Robertson  and  J.  II.  Irwin  for  appellants. 

James  C.  Poston  for  appellee. 

Appeal  frona  Hardin  Circuit  Court.  . 

OpiDion  of  the  court  bv  Judere  Lewis. 

To  entitle  a  person  to  the  benefit  of  honaestead  exemption,  he 
must,  when  a  debt  against  him  is  attempted  to  be  satisfied,  be  a 
bona  fide  house-keeper,  with  a  family,  whether  such  debt  was 
created  before  or  after  the  homestead  was  acquired. 

"In  legal  contemplation,  whomsoever  it  is  the  natural  or  moral 
duty  of  the  debtor  to  support,  or  is  dependent  upon  him  for  support 
;  may  be  considered  and  treated  as  a  member  of  his  family."  Bell 
V.  Keach,  3  Ky.,  42.  And  accordingly  an  infant  brother  or  sister,  or 
aged  and  helpless  parent,  or  even  a  bastard  child  may,  and  have 
been  held  to,  constitute  a  family  in  the  meaning  of  the  statute. 

But  the  persons  in  this  case,  residing  with  the  debtor,  though  infant 
children,  have  no  natural  or  legal  obligation  on  the  debtor  for  sup- 
port, being  strangers  in  Jblood  to  him.  He  may  at  any  time  sepa- 
rate from  and  cease  to  support  or  care  for  them  without  violating 
any  legal  or  natural  obligation. 

And  to  so  extend  the  operation  of  the  statute  as  to  exempt  the 
homestead  in  such  case  would  be  not  only  contrary'  to  the  policy  of 
it,  but  place  it  in  the  power  of  a  debtor  by  subterfuge  and  fraud  to 
<lefeat  his  creditors.  The  construction  and  operation  of  the  home- 
stciid  law  must  be  determined  by  some  well  defined  rule  that  is  rea- 
sonable and  iust,  not  according  to  the  mere  will  or  caprice  of  the 
debtor. 

It  seems  to  us  appellee  is  not  entitled  to  benefit  of  the  homestead 
exemptkjn,  and  the  judgment  must  be  reversed  and  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 


Massie  v.  Commonwealth. 

(Filed  Oct.  2,  \%^—Not  to  be  reported.) 

Criminal  law— Jurisdiction — From  a  jndgment  of  conviction  for  horse 
I  ttaalinf^,  in  the  Montgomery  Circuit  Coart,  appellant  seeks  a  reversal  for 
\  vant  of  jurisdiction  in  the  coart  trying  the  case.  The  horse  was  stolen  in 
Montgomery  county  and  taken  to  the  county  of  Bourbon,  and  there  sold. 
Appellant  was  arrested  in  Bourbon  county,  at  the  instance  of  the  Mont- 
gomery county  authorities,  taken  back  to  that  county  and  convicted.  Held — 
That  section  24  of  Criminal  Code  of  Practice,  directing  that  the  defendant 
•ball  be  tried  in  the  county  in  which  he  is  first  arrested,  unless  an  indictment 
for  the  offense  be  pending  in  another  county,  was  to  prevent  a  conflict  of 
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jarisdiotion  in  oases  where  it  belonged  to  more  than  one  county,  and  was  not 
inserted  in  the  Code  for  the  benefit  of  the  criminal. 

Wood  A  Day  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant  was  indicted  and  convicted  of  horse  stealing  in  the 
Montgomery  Circuit  Court.  He  is  insisting  he  was  tried  by  a  court  ; 
having  no  jurisdiction  of  the  offense  by  reason  of  section  24,  Crimi- 
nal Code.  That  section  provides:  *'If  the  jurisdiction  of  an  offeiwe 
be  in  two  or  more  counties,  the  defendant  shall  be  tried  in  the 
county  in  which  he  is  first  arrested,  unless  an  indictment  for  the' 
offense  be  pending  in  another  county."  The  horse  was  stolen  in 
Montgomery  county  and  taken  to  the  county  of  Bourbon,  and  there 
sold.  He  was  arrested  in  Bourbon  at  the  instance  of  the  authorities 
in  Montgomery  county;  taken  back  to  that  county  and  convicted. 
He  could  have  been  indicted  in  either  county,  and  as  he  was  arrested 
in  Bourbon,  following  the  letter  of  the  statute,  the  accused  says  he 
ought  to  have  been  tried  in  Bourbon.  This  provision  was  not  !&• 
seated  in  the  Code  for  the  benefit  of  the  criminal,  but  to  prevent  a; 
confiict  of  jurisdiction  in  cases  where  it  belonged  to  more  than  one 
county.  That  is,  the  offense  being  as  complete  in  Bourbon  county 
as  in  Montgomery,  and  there  being  no  indictment  in  the  latter 
county;  if  the  authorities  in  Bourbon  had  arrested  the  accused  f(X 
the  commission  of  the  ofliense  in  that  county,  the  Montgomery  coort 
could  not  have  ousted  the  Bourbon  court  of  jurisdiction,  the  effect 
and  object  of  the  section  being  to  give  the  county  jurisdiction  when 
arrested  that  first  makes  the  arrest,  unless  an  indictment  is  already 
pending  for  the  off'ense  in  a  county  having  jurisdiction. 

The  testimony  in  this  case  is  conclusive  against  the  accused,  both 
by  his  voluntary  confessions  and  the  testimony  of  those  whosawthei 
accused  riding  the  horse  on  his  way  to  Paris,  where  the  horse  w« 
sold  by  Finch  on  the  public  streets  of  Paris,  with  the  accused  stand* 
ing  not  far  from  where  the  horse  was  being  sold.  The  court  prop* 
erly  refused  to  give  instruction  A  because  the  instruction  m 
substance  had  already  been  given.  Instruction  B  was  on  thequestioo 
of  Jurisdiction,  and  should  have  been  refused. 

Judgment  affirmed. 


Lyons,  &c,  v.  Lancaster,  dc. 

CFiled  Oct.  4,  V^^i)— Not  to  be  reported.) 

Fraudulent  convevances— Henry  Lancaster  'died  in  1881,  leaving  a  vklMf 
Mary  H.,  three  sons,  R.  B.,  B.  J.  and  Thos.  H.  Lancaster,  and  two  childMl 
of  a  deceased  daughter,  and  the  owner  of  three  tracts  of  land  :  194  aerea  % 
which  his  wife  had  a  life  estate ;  100  acres  and  226  acres,  aggrefsrating  fl 
acres.  He  was,  however,  at  the  time  largely  in  debt.  After  bis  death  B.  J.ia 
Thos.  H.  Lancaster  became  involved  financially  and  made  asaigamentt  fl 
the  benefit  of  their  creditors  to  R.  B.  Lancaster,  who,  in  1884,  brought  aai 
to  settle  the  insolvent  estate  of  B.  J.  Lancaster.  Bat  in  order  to  aa<*.ertid 
the  interest  of  B.  J.  Lancaster  in  the  estate  of  his  father,  sob ject  to  U 
payment  of  his  debts,  a  settlement  of  the  estate  of  his  father  %aii  decrM 
by  the  court,  and  it  was  adjudged  that  the  land  left  by  Henry  lAneattarll 
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first  sQbjeoted  and  sold  to  pay  debts  against  his  estate  amounting  to  about 
|6^,  that  one  of  those  debts  was  about  $1,146,  which  B.  J.  Lancaster 
owed  to  Fletcher  Wilson,  Henry  Lancaster  being  surety  for  purchase  money 
of  sixty-five  acres  of  land,  the  title  of  which  was  in  B.  J.  Lancaster,  and 
thst  sale  be  made  of  it  and  proceeds  applied  pro  Unto  to  pay  the  debt; 
that  B.  J.  Lancaster  was  indebted  to  the  estate  of  his  father  in  aboQt  $1,816, 
to  pay  which  his  interest  in  the  estate  was  to  be  first  subjected  ;  that  the 
widow  was  entitled  to  a  life  estate  in  the  194  acre  tract,  and  also  to  dower 
interest  of  one-third  of  the  other  two  tracts,  and  that  the  sale  of  the  520  acres 
wse  to  be  made  subject  to  her  use  and  occupancy  for  life;  that  B.  J.  and  Thos. 
H.  Lancaster  were  entitled  to  $1,000  out  of  the  proceeds  of.  sale  in  satisfac- 
tion of  their  homestead  right,  provided  the  land  sold  for  enough  to  pay 
debts  against  the  estate.  The  land  was  sold  by  the  commissioner,  and  the 
520  acre  tract  was  purchased  January  7, 1885,  by  Fletcher  Wilson,  at  the  price 
of  $7,761,  for  which  three  bonds,  payable  in  six,  twelve  and  eighteen  months, 
were  given.  The  tract  of  sixty-five  acres  was  purchased  at  the  same  time 
by  B.  J.  Lancaster  at  the  price  of  $785,  for  which  he  executed  his  bonds. 

In  an  action  by  the  creditors  of  .B<  J-  Lancaster  to  sabject  both 
tracts  of  land  allied  to  have  been  paid  for  by  him,  but  fraudu- 
lently attempted  to  be  transferred,  the  520  acre  tract  to  his  wife, 
Susie  Lancaster,  and  the  sixty  five  acre  tract  to  M.  H.  Lancaster, 
his  mother,  and  also  certain  personal  property  upon  which  an  attach- 
ment was  levied.  IIeid—T\i9.t  the  purchase  of  the  520  acres  by  Wilson 
is  proven  to  have  been  made  in  collusion  with  B.  J.  Lancaster.  Wilson  hav- 
ing made  payments  on  the  land,  is  entitled  to  a  lien  for  same,  but  beyond 
his  claim,  the  residue  is  subject  to  the  payment  of  the  debts  of  B.  J. 
Lancaster,  and  that  as  to  the  sixty-five  acres  of  land,  although  Mrs.  M.  H. 
Lancaster  may  have  paid  the  purchase  money,  there  is  no  written  evidence 
of  the  transfer  of  the  title,  and  said  land  is  also  subject  to  the  payment  of  the 
debts  of  B.  J.  Lancaster,  who  holds  the  legal  title.  There  being  no  identi- 
fication of  the  articles  of  personal  property  levied  on,  the  attachment  was 
properly  dissolved.  B.  J.  Lancaster  being  indebted  to  his  father^s  estate  in 
a  sum  exceeding  $1,000,  he  was  not  entitled  to  any  thing  on  his  claim  of 
homestead. 

H.  \V.  Rives  for  appellants. 

Thompson  &  McChord  and  Rountree  &  Lisle  for  appellees. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

This  is  an  appeal  by  the  plaintiffs  in  consolidated  actions  brought 
by  W.  H.  Lyons  and  others  against  B.  J.  Lancaster  and  others,  who 
have  prayed  a  cross-appeal. 

Henry  Lancaster  died  in  1881,  leaving  a  widow,  Mary  H.,  three 
8ons  R."B.,  B.  J.  and  Thos.  H.  Lancaster,  and  two  children  of  a  de- 
eeased  daughter,  and  owner  of  three  tracts  of  land:  194  acres,  in 
which  his  wife  had  a  life  estate;  100  acres  and  226  acres,  aggregating 
|fi2D acres.  He  was,  however,  at  the  time,  largely  in  debt. 
I  After  his  death  B.  J.  and  Thos,  H.  Lancaster  became  involved 
llDancfallv,  and  each  of  them  made  a  deed  for  benefit  of  creditors. 
Hieaspi^ee  of  B.  J.  being  R.  B.  Lancaster,  who  in  1884,  instituted 
in  action  for  settlement  of  his  trust.  But  in  order  to  develop  and 
ibbject  the  interest  of  B.  J.  in  the  estate  of  his  father,  Henry  Lan- 
Wter,  it  became  necessary  to  settle  his  estate,  his  personal  represen- 
taive  being  made  party  to  the  action  for  that  purpose,  as  was  also 
pieassi^ee  of  Thos.  H.  Lancaster.  And  in  December,  1884,  judg- 
Kent  was  rendered  in  that  action,  substantially  as  follows:  That 
lihe  land  left  by  Henry  Lancaster  be  first  subjected  and  sold  to  pay 
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debts  against  his  estate,  reported  by  the  master  at  about  $5,640; 
that  one  item  of  those  debts  was  about  $1,146,  which  B.  J.  Lancaster 
owed  to  Fletcher  Wilson,  Henry  Lancaster  being  surety,  for  pur- 
chase money  of  65  acres  of  land,  the  title  of  which  was  in  B.  J. 
Lancaster,  and  that  sale  be  made  of  it  and  proceeds  applied  pro 
tanto  to  pay  the  debt;  that  B.  J.  Lancaster  was  indebted  to  the  es- 
tate of  his  father  about  §1,816,  to  pay  whioh  his  interest  in  the  es- 
tate was  to  be  first  subjected;  that  the  widow  of  Henry  Lancaster 
was  entitled  to  a  life  estate  in  the  194  acre  tract,  and  also  to  dower 
interest  of  one-third  of  the  other  two  tracts,  and  that  the  sale  of  the 
520  acres  was  to  be  made  subject  to  her  use  and  occupancy  for  life.  It 
was  further  adjudged  that  B.  J.  and  Thos.  H.  Ijancaster  were  en- 
titled to  $1,000  out  of  the  proceeds  of  sale,  in  satisfact'on  of  their 
homestead  right  with  which  to  buy  a  homestead,  provided  the  land 
sold  for  enough  to  pay  debts  against  the  estate,  &c.,  as  provided  in  the 
judgment. 

In  pursuance  of  that  judgment  sale  was  made  by  commissioner 
of  court,  and  the  520  acre  tract  was  purchased  January  7,  lS8o,  by 
Fletcher  Wilson  at  the  price  of  S7,761,  for  which  three  bonds  for 
equal  amounts,  payable  in  six,  twelve  and  eighteen  months,  were 
given.  The  tract  of  65  acres  was  purchased  at  the  same  time  by  B. 
J.  Lancaster,  at  the  price  of  $785,  for  which  he  executed  his  bonds. 

The  first  one  of  the  present  consolidated  actions  was  com  tneneed  in 
November,  1885,  the  object  of  all  which  was  to  subject  to  the  satisfac- 
tion of  debts  of  the  several  plaintifls,  against  B.  J.  I^ncjister,  the 
two  tracts  of  520  and  65  acres  alleged  to  have  been  paid  for  by  him, 
but  fraudulently  attempted  to  be  transferred,  the  first  one  to  Susie 
Lancaster,  his  wife,  and  the  other  to  his  mother,  M,  H.  Lancaster, 
and  also  certain  personal  property  upon  which  an  attachment  was 
levied. 

By  the  judgment  rendered,  from  which  this  appeal  was  taken » the 
attachment  was  discharged,  upon  the  ground  the  personal  property 
was  not  liable  to  the  plaintiffs'  debts,  but  the  two  tracts  of  land  were 
found  subject  and  directed  sold  to  satisfy  the  debts  sued  on,  but  it 
w-as  adjudged  Fletcher  Wilson  had  a  prior  lien  for  the  amount  bid 
by  him  at  the  public  sale  mentioned,  and  interest,  out  of  which 
amount,  however,  B.  J.  Lancaster  was  adjudged  entitled  to  receive 
the  sums  paid  by  him  to  Wilson,  with  interest,  after  deducting  one 
percent,  per  annum  interest  from  January  7,  1885,  which  Wilson 
was  adjudged  entitled  to.  The  amounts  paid  to  Wilson  by  B.  J. 
Lancaster  were  not  fixed  in  the  judgment,  but  the  master  was  di- 
rected to  a<^ertain  and  report  them  at  the  next  term.  It  was  farther 
adjudged  that  the  sale  and  acceptance  by  the  chancellor  was  to  be 
upon  condition  there  was  enough  bid  on  the  520  acres  to  make 
$7,761,  Wilson's  debt  and  interest,  and  the  additional  sum  of  $812, 
value  of  the  life  estate  of  Mary  H.  Lancaster,  widow  of  Henry 
Lancaster. 

To  decide  this  case  it  is  necessary  to  refer  somewhat  in  detail  to 
the  various  transactions  of  Wilson,  B.  J.  Lancaster,  his  wife,  Susie 
Lancaster,  and  his  mother,  Mary  II.  Lancaster. 

It  appears  there  was  an  arrangement  between  Wilson  and  B.  J. 
Lancaster  by  which  Wilson  was  to  buy  the  520  acres,  sold  under 
the  judgment  of  December,  1884,  giving  his  own  note  for  the  pur- 
chase money,  and  then  sell  it  to  Susie,  wife  of  B.  J.  Lancaster,  at 
the  same  price  bid  by  him,  taking  her  and  his  notes  therefor.  In  a 
few  days  after  the  sale,  having  bought  the  land,  he  did  sell  it  to  h» 
at  the  same  price,  and  she  and  her  husband  gave  him  their  notes. 
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bearing  seven  instead  of  six  per  cent,  interest,  for  which   he  was 
liable. 

It  is,  however,  stated  by  Wilson,  and  to  be  taken  as  true,  he  was 
compelled  to  bid  a  few  hundred  dollars  more  than  B.  J.  Lancaster 
had  authorized  him  to  bid,  and  having  thus  purchased  the  land  on  his 
own  account,  his  subsequent  sale  to  her  can  not,  as  argued,  be  fairly 
regarded  as  made  in  pursuance  of  any  previous  arrangement  with 
B.  J.  Lancaster.  It  does  not  make  any  difference  why  or  how  he 
came  to  do  the  very  extraordinary  thing  of  making  himself  per- 
sonally liable  to  the  amount  of  more  than  $7,000  for  land,  his  subse- 
quent conduct  showed  he  did  not  want,  and  then  immediately 
selling  it  at  the  same  price  to  a  married  woman  who  could  ncith(^r 
pay,  having  no  estjite,  nor  thus  bind  herself  to  pay.  As  there  is  no 
other  apparent  motive,  it  may  be  conceded  a  desire  to  befriend  B. 
J.  Lancaster  alone  induced  Wilson  to  make  the  sacrifice  and  run 
the  risk  he  did.  But  the  question  is,  does  the  law  tolerate  that 
mode  of  doing  favors,  the  probable  effect  of  which  is  to  place  prop- 
erty actually  paid  for  by  a  debtor  out  of  the  reach  of  his  creditors. 
For  such,  seems  to  us,  was  the  design  and  the  end  of  the  arrange- 
ment between  Wilson  and  B.  J.  Lancaster,  Mrs.  Lancaster,  so  far 
as  this  record  shows,  having  no  participation  in  the  transaction  from 
beginning  to  end,  except  to  sign  the  notes  when  requested.  How- 
ever commendable  it  may  be  for  a  man  in  the  ccmdition  B.  J.  Lan- 
caster found  himself  to  struggle  for  the  proper  support  and  mainten- 
ance of  his  wife  and  children,  there  are  certain  acts  which,  in  legal 
contemplation,  are  fraudulent,  and  in  plain  terms  of  the  statute, 
voluntary  conveyances  are  fraudulent  and  void  as  to  creditors.  And 
if  the  arrangement  was  brought  about  by  B.  J.  Lancaster,  with  the 
design  and  eflTect  that  he  was  to  and  did  pay  for  the  land,  or  to  the 
extent  he  did  pay,  it  is  legally  as  much  a  voluntary  conveyance, 
and,  therefore,  fraudulent  as  to  his  creditors,  as  if  having  himself 
the  title,  he  had  conveyed  the  land  to  his  wife. 

Whether  he  did  pay  for  the  land,  or  pay  all  that  Wilson  has  re- 
ceived of  the  purchase  money,  depends  upon  the  facts  as  this  record 
shows  them. 

W^hen  the  arrangement  was  made  B.  J.  Lancaster,  his  wife  and 
eight  children  resided  with  his  mother,  then  eighty-eight  years  of 
age,  on  the  home  place.  And  Wilson  states  that  the  sources  to 
which  he  looked  for  the  money,  for  which  B.  J.  Lancaster  and  his 
wife  had  given  their  notes,  were , first,  the  amount  to  which  B.  J. 
Lancaster  was  entitled  in  lieu  of  his  homestead  right  in  the  lands  of 
his  father.  Second,  he  was  aware  of  the  fact  Mrs.  INIary  H.  Liincas- 
ter  had  made  her  will,  in  which  the  residue  of  hei  estate  was  de- 
vised to  Mrs.  B.  J.  Lancaster,  and  that  he  calculated  would  be  so 
applied  after  death  of  the  testatrix.  But  the  only  visible  property 
possessed  by  Mrs.  Mary  H.  Lancaster  at  that  time,  beside  her  life 
estate  In  the  land,  was  what  she  had  purchased  at  th(?  sale  made  by 
the  assignee  of  B.  J.  Lancaster,  amounting  to  a  little  over  $1,000  in 
value,  all  of  which  was  perishable  in  its  nature  and  needed  for  her 
own  support  and  that  of  the  family  of  B.  J.  Lancaster,  then  living 
vith  her. 

It  appears  that  previous  to  the  arrangement  mentioned  B.  J.  Lan- 
easter,  Mattingly  and  Miller  had  madecontracts  for  building  turnpike 
roads,  and  the  first  named  owned  a  considerable  number  of  mules, 
which,  at  the  assignee's  sale,  were  purchasc^d  by  Mattingly  at  about 
t2,900;  and  as  testified  by  B.J.  Lancaster,  Mattingly,  being  desirous  of 
quitting  the  undertaking,  agreed  to  sell  the  mule-?  to  Mrs.  Mary  H. 
Lancaster  at  the  price  he  gave,  and  look  to  her  for  payment.    And 
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accordingly  B.  J.  and  his  mother  entered  into  a  written  agreement  by 
which  he  was  to  give  his  care  and  attention  to  matting  the  turnpikes, 
and  carrying  on  the  farming  husiness,  in  consideration  of  which  she 
was  to  board  and  clothe  him  and  his  family  and  pay  such  sums  for 
educating  his  children  as  he  might  call  on  her  for.  Some  money 
was  made  by  the  turnpike  contracts,  how  much  does  not  appear, 
and  the  mules  were  subsequently  sold  for  a  profit  of  about  |l,OUO. 

It  is  manifest  Mattingly  looked  to  B.  J.  Lancaster,  and  not  to  his 
mother,  for  payment  ot  the  price  of  the  mules,  and  that  all  that  was 
realized  by  that  transaction  was  the  anticipated  result  of  B.  J.  Lan- 
caster's skill  and  energy.  For  it  is  not  reasonable  to  suppose  that 
either  the  capital  or  the  skill  of  an  old  woman,  verging  on  ninety 
years  of  age  and  with  but  little  more  property  than  necessary  for  her 
subsistence,  would  be  counted  or  relied  on  in  such  transaction  as 
that. 

It  farther  appears  that  at  sale  of  the  65  acre  tract  B.  J.  Lancaster 
became  purchaser  at  little  more  than  $700,  for  which  he  executed  his 
own  notes.  But  it  is  claimed  that  the  proof  in  this  case  authorizes 
the  belief  all  of  that  sum  which  has  been  paid  was  done  by  Mrs. 
Mary  H.  Lancaster,  and  that  the  laud  belongs  to  her  and  ought  not 
to  be  made  subject  to  payment  of  debts  of  B.  J.  Lancaster.  But  no 
written  evidence  exists  showing  she  purchased  the  land  or  was  in 
any  way  bound  to  pay  the  purchase  price. 

We  think  this  record  shows  the  case  of  an  insolvent  debtor  at- 
tempting, not  merely  to  provide  necessaries  of  food  and  raiment 
for  his  family,  and  suitable  education  of  his  children,  which  the  law 
permits,  but  to  mike  permanent  investment  in  land  for  future  in- 
come and  support,  worth  many  thousand  dollars. 

If  such  investment  was  attempted  to  be  made  in  the  debtor's  own 
name  it  would  be  necessarily  exposed  to  satisfy  his  creditors.  And 
it  is  equally  liable  when  made  in  the  name  of  his  wife,  if  the  skill, 
labor  and  means  of  the  debtor  husband  has  and  was  prearranged  to 
contribute  all,  and  the  wile's  means  and  efforts  nothing.  For 
though  it  was  expected  she  would  get  the  bulk  of  her  mother-in- 
law's  estate,  it  is  evident  the  will  was  so  made  as  to  carry  out  the 
purpose  of  putting  title  of  the  land  beyond  reach  of  B.  J.  Lancas- 
ter's creditors,  while  keeping  a  large  and  valuable  estate  for  his  use 
practically  under  his  sole  control  and  management.  Such  devises 
the  statute  forbids,  and  makes  inoperative  and  void. 

The  lower  court,  while  adjudging  all  the  land  subject  to  payment 
of  B.  J.  Lancaster's  debts,  decided  that  he  was  entitled  to  receive 
the  sums  paid  by  him  to  Wilson  with  interest.  We  think  that 
an  error,  for  all  that  has  been  paid  to  Wilson  should  be  applied  as 
payments  on  the  notes  given  him  by  B.  J.  Lancaster  and  wife,  and 
to  that  extent  lessen  his  debt,  for  the  balance  of  which  he  has  a  liea 
on  the  land.  But  he  is  not  entitled  to  the  additional  one  per  cent, 
interest,  for  the  transaction  being  fraudulent  as  to  creditors,  he  can 
not  be  permitted  to  make  interest  or  profit  out  of  it. 

We  tnink  the  court  also  erred  in  allowing  to  B.  J.  Lancaster  any 
thing  in  lieu  of  his  supposed  homestead  right.  For  it  was  found 
by  the  judgment  of  December,  1884,  that  he  owed  to  the  estate  of 
his  father  more  than  his  share  amounted  to  in  the  residue  of  that 
estate  left  after  payment  of  debts  against  it,  and  nothing  appeals 
from  this  record  to  the  contrary. 

As  by  the  Judgment  of  December,  1884,  Mary  H.  Lancaster  was 
entitled  to  a  life  estate  in  the  19G  acres  and  dower  right  in  the  rest  of 
the  land,  and  her  estate  was  expressly  exempted  from  the  sale  di- 
rected by  that  judgment,  and  her  right  to  possession,  use  and  occo- 
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pation  was  therein  reeoRnized,  and  up  to  her  death,  in  June,  1885, 
enjoyed  without  interruption,  we  think  the  lower  court  erred  in 
a^jud^ing  in  this  case  her  estate  was  entitled  to  any  thing  in  lien  of 
such  life  and  dower  right;  and  having  now  no  such  claim  her  devisees 
are  not  entitled  to  any  proceeds  of  sale  of  the  520  or  65  acres  of  land. 

There  is  no  identitication  before  us  pf  the  personal  property  at- 
tached, or  evidence  it  was  subject  to  attachment,  and  discharge  of 
that  attachment  was  properly  adjudged. 

From  what  has  been  said  the  Judgment  must,  on  the  cross-appeal 
by  the  defendants  in  the  action,  be  affirmed,  but  for  the  errors  indi- 
cated reversed  on  the  appeal  and  remanded  for  further  proceedings 
consistent  with  this  opinion. 

Judge  Lewis  delivered  the  following  response  to  petition  for  ex- 
tension of  opinion. 

We  decided  that  the  mules  were  purchased  by  Mattingly  at  the 
assignee's  sale  for  the  benefit  and  use  of  B.  J.  Lancaster,  and  as  cal- 
culated and  expected  by  the  parties  at  the  time,  Mattingly  has  been 
repaid  the  purchase  price  by  B,  J.  Lancaster  and  not  by  his  mother. 
Ck)nsequently  they  became  again,  as  they  were  before  the  assig- 
nee's sale,  his  property  and  subject  to  payment  of  his  debts.  But  it 
appears  to  us  upon  examination  of  the  record  these  mules  had  been 
sold  at  a  profit  of  about  $1,000.  And  what  we  attempted  to  say  in 
the  opinion  was  that  to  the  extent  the  proceeds  of  such  sale  had 
been  paid  to  Wilson  the  notes  given  by  B.  J.  Lancaster  and  wife 
should  be  credited  thereby,  and  that  the  balance  of  such  proceeds, 
if  there  be  any  balance  not  paid  to  Wilson,  should  be  applied  for 
the  benefit  of  his  creditors,  by  either  paving  it  to  them  or  on  the 
Wilson  notes.  And  of  course  we  desired  to  be  understood  that  if 
there  were  any  of  that  lot  of  mules  unsold,  they  were  still  subject  to 
his  debts.  But  as  there  is  before  us  no  means  by  which  to  identify 
any  other  personal  property,  we  had  no  other  alternative  but  to 
affirm  so  much  of  the  judgment  as  discharged  the  attachment. 

Petition  for  extension  of  the  opinion  overruled. 


Hebald  v.  Commonwealth. 

{Filed  Oct  4,  1890— iVb«  to  be  reported.) 

Criminal  law^ Instructions — Self-defense — The  appellant  seeks  to  reverse  a 
judgment  of  oonviotion  for  iQurder.  The  jnry,  in  the  instruction  upon  the 
snbjeot  of  self-defense,  were  told  that  the  appellant  must  have  seen  no  safe 
means  of  escape.  The  appellant  had  killed  the  deceased  with  an  ax,  and 
the  instrnotion  noticed  is  complained  of  because  of  the  fact  that  the  appel- 
lant was  on  his  own  premises,  being  a  tenant  of  the  deceased,  and  was  not 
bonnd  to  retreat  when  attacked  while  on  said  premises.  The  jury  should 
not  have  been  told  that  the  appeUant  had  the  ezclnsive  right  to  hold  posses- 
sion of  the  oats,  Ac.,  because  the  difficulty  did  not  occDr  about  an  effort  to 
hold  possession  of  the  premises  or  crops,  and  the  instruction  as  to  self- 
defense  was  not  prejudicial  error. 

C  D.  Walker  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

29 


440  M  CLANAHAN    V.    M  CLANAHAN,    &C. 

The  appellant  was  convicted  of  the  crime  of  raurderiu^^  Dock 
Stevens,  by  striking  him  on  the  head  with  an  ax,  and  his  puntsh- 
ment  fixed  at  confinement  in  the  penitentiary  for  life.  The'  usual 
instructions  appertaining  to  murder,  manslaughter  and  self-defense 
were  given.  The  jury,  in  the  instruction  upon  the  subject  of  self- 
defense,  were  told  that  the  appellant  must  have  seen  no  safe  means 
of  escape,  Ac.  This  instruction,  in  the  particular  above  mentioned, 
is  complained  of,  because  of  the  fact  that  the  appellant  was  on  his 
own  premises,  being  a  tenant  of  the  deceased,  and  was  not  bound  to 
retreat,  if  attacked  while  on  said  premises. 

This  construction  is  undoubtedly  the  Jaw,  but  it  is  equally  true  that 
in  instruction  No.  6  the  court  told  the  jury  that  if  the  appellant  was 
attacked  by  deceased  while  on  said  premises  as  tenant,  he  was  not 
bound  to  retreat,  but  might  stand  hirf  ground,  Ac.,  and  the  jury  was 
also  ex preasly  told  that  the  preceding  instruction  was  modified  to 
that  extent.  But  the  jury  should  not  have  been  told  that  the  ap- 
pellant had  the  exclusive  right  to  hold  possession  of  the  oats  and 
protect  the  premises  against  tresspassers,  dec,  because  the  difilculty 
did  not  originate  over  an  eflbrt  on  the  part  of  the  ap^iellant  to  pro- 
tect the  oats  or  premises.  Upon  that  subject  the  appellant  says: 
**When  I  met  him  he  threw  the  oats  dt,wn  and  said,  *  where  are  you 
going?'  and  I  said,  I  am  going  to  fix  the  water  gap;  and  he 
said,  *by  God,  you  needn't  do  that;  T  am  going  to  throw  you  out, 
and  run  the  thing  myself;'  I  said,  I  allow  you  won't;  and  he  said, 
•yes,  by  God,  I  will,  too,'  and  then  he  said  *you  did  not  get  mad  the 
other  day,  because  I  called  Dave,  Jim  Tendall,  but  you  got  mad  be- 
cause you  were  iealous  of  me  and  your  wife.'  I  said,  you  are  a 
damned  liar;  then  the  fight  commenced,  he  commencing  it  by 
throwing  a  rock  at  me."  From  the  foregoing  extract  it  appears  that 
there  was  no  fight  about  the  crop  or  right  to  the  premises ;  nor  did 
the  fight  grow  out  of  any  controversy  about  the  premises.  The  de- 
ceased was  on  the  premises  to  take  care  of  one-third  of  the  oat  crop 
to  which  he  had  tiie  right,  and  he  had  the  right  to  be  there  for  that 
purpose.  It  is  true  that  he  was  storing  them  in  an  out-house,  to  the 
use  of  which  he  had  no  right,  but  the  fight  did  not  grow  out  of  the 
appellant's  effort  to  protect  the  property.  It  is  true  that  the  de- 
ceased threatened  to  disposses  the  appellant  and  resume  the  control 
of  the  premises;  but  there  was  no  effort  on  the  part  of  deceai^ed  to 
carry  out  said  threat  by  force,  and  it  is  true  that  the  fight  was  not 
about  said  threat. 

The  judgment  is  aflarmed. 


McCl-anahan  v.  McClanahan,  Ac. 

{,Filed  Oct,  9,  1890— i\"o^  to  be  reported.) 

1.  Division  of  land — Commissioners  nvorn  after  inspection  of  land— In  an 
action  in  the  connty  court  for  the  division  of  land,  the  commissioners  ap-  . 
pointed  to  report  upon  the  division  verbally  agreed  upon  their  repor  before 
having  been  sworn,  afterwards  having  been  informed  that  an  oath  was  neces- 
sary to  qualify  them  to  act  as  such  commissioners,  and  having  taken  saidosth, 
entered  upon  the  land  and  agreed  upon  the  same  report  as  before,  wliich 
was  presented  to  court,  and  confirmed,  to  which  appeUant  objects,  be- 
cause the  view  was  had  and  report  agreed  upon  before  the  oath  was  admin- 
istered. Held—T\\tLt  the  commissioners  have  complied  with  the  requirement* 
of  the  law,  substantially  and  literally,  and  the  report  was  properly  eon 
firmed. 
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2.  Quistion  of  fact — The  wiinesses  as  to  the  fairness  and  unfairness  of  the 
report  of  division  beinn^  aboat  eqaal  in  nnmber,  and  the  lower  court  havinfs^ 
decided  in  favor  of  the  report,  that  finding  will  not  be  disturbed. 

K.  K.  Smith  for  appellant. 

J.  B.  Clarke  for  appellees. 

Appeal  from  Bracken  County  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

This  action  was  instituted  in  the  Bracken  County  Court  to  divide 
a  tract  of  land  which  the  appellant  and  appellees  owned  jointly,  as 
heirs  of  their  deceased  father.  This  is  an  appeal  by  the  appellant 
from  the  judgment  of  said  court  contirminp;  the  commissioners'  re- 
port of  division. 

The  first  ground  of  objection  urged,  is  that  the  commissioners  were 
not  sworn,  as  required  by  the  Civil  Code,  before  proceeding  to  a<'t. 
The  facts  are,  that  the  commissioners  did  act  and  verbally  agree 
on  the  division  without  having  been  sworn;  that  they  then  learned 
that  they  should  have  been  sworn  before  proceeding  to  act,  and, 
upon  learning  of  which,  they  were  sworn,  and  then  re-entered  on 
the  land  and  re-examined  it  and  arrived  at  the  same  conclusion  that 
they  had  reached  before,  and  then  made  their  report  of  division  in 
writing,  which  was  reported  and  confirmed  by  the  court.    It  seems 
to  us  that  this.was  sufficient.    If  the  commissioners,  at  the  time  of 
their  appointment,  had  been  sufficiently  well  acquainted  with  the 
land  to  divide  jt,  and  had,  after  being  sworn,  made  the  division 
upon  the -knowledge  of  the  land  thus  previously  acquired,  and  have 
based  their  report  thereon,  would  any  one  doubt  their  right  to  do 
this?    Surely  not.    In  such  ca^e  they   have  sworn  to  the  unofficial 
information  which  they  had  previously  acquired.    Now  the  law  re- 
quires them  to  make,  under  oath,  a  fair  and  impartial  division,  ac- 
Cf)rdi ng  to  quality,  &c.  This  they  should  not  do  without  first  acquiring 
by  inspection  a  knowledge  of  the  land,  if  they  can  only  obtain 
that  knowledge  after  their  appointment,  and  having  taken  the  oath, 
no  man  w^ould  be  qualified  to  serve  who  had  any  previous  knowl- 
edge upon  the  subject.    The  same  rule  would  apply,  in  such  case, 
as  IS  applied  in  the  jury  system.    But  it  seems  that  persons  who 
were  honest,  competent  and  possessing  the  most  thorough  acquaiiit- 
SLUce  with  the  land,  w-ould  make  the  best  commissioners,  and   if 
they  could  act  upon  a  knowledge  that  they  had  been  a  life-time  ac- 
quiring by  observation,  &c.,  their  report  would  be  that  muc'i  more 
trustworthy;  but  the  objection  of  the  appellant  would  exclude  from 
their  minds  the  knowledge  thus  acquired. 

Second:  As  to  the  fairness  of  the  division,  according  to  qiialitv, 
4!bc.,  a  number  of  witne&ses  for  the  appellees, fully  as  many  us  fjr 
the  appellant,  swore  that  the  division  was  fair  and  equal  in  value. 
The  trial  judge  believed  these  witnesses,  and  we  see  no  reason  \ot 
reversing  his  decision. 
The  judgment  is  affirmed. 
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Johnson  v.  Commonwealth. 
{Filed  Oct.  4,  1890.) 

1.  Criminal  law — Indietment — Uttering  forged  order — This  appeal  qnestiou 
the  validity  of  an  indictment  against  appellant,  charging  tbat  he  ^^didatter 
and  publish  as  true  a  certain  false,  forged  and  counterfeited  order."  It  is 
nrged  tbat  it  charges  two  distinct  offenses.  Section  5,  article  9,  chapter  29, 
General  Statutes,  provides:  "If  any  person  shall /'^^  or  counterfeit  v^i 
deed,  will,  testament,  bond,  writing  obligatory,  bill  of  exchange,  order, 
promissory  note  for  the  payment  of  money,  or  other  thing  or  any  acquit- 
tance or  receipt  for  money  or  property,  or  other  thing,  with  intention  to  de- 
fraud another,  or  shall  knowingly  ntter  or  publish  as  true  any  Bach 
instrament  as  above  described  *  ^^  *  shall  be  confined  in  the  peniten- 
tiary, not  less  than  two  nor  more  than  ten  years."  Held — That  the  nse  of 
the  conjunctive  ^r  between  the  words  "utter"  and  '^published"  in  the  statnte 
does  not  indicate  that  they  were  intended  to  describe  two  separate  oflensei, 
as  the  two  words  are  in  a  legal  sense  synonymous.  The  use  of  the  oonjunot* 
ive  or  between  the  words  ''forge"  and  "counterfeit*'  does  not  indicate  tbat 
two  separate  offenses  are  described  by  the  words.  Strictly  speaking,  a 
counterfeit  order  presupposes  the  existence  of  a  genuine  one.  '  While  a 
counterfeit  order  is  a  forged  one,  a  forged  order  may  or  may  not  be  a 
counterfeit  one,  and  the  use  of  the  terms  "forge  or  counterfeit,"   as  used  in 

-  the  statute,  were  used  in  their  general  sense  as  importing  what  is  false  and 
as  synonymous. 

2.  Demurrer^k  demurrer  to  an  indictment  is  the  proper  method  of  rais- 
ing the  objection  that  two  distinct  offenses  are  charged. 

Jas.  R.  W.  Smith  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Jeflferson  Circuit  Court. 

Opinion  of  the  court  bv  Chief  Justice  Holt. 

This  appeal  really  presents  but  one  question.  The  indictment 
charges  that  the  appellant,  Henry  Johnson,  **did  utter  and  publish 
as  true  a  certain  false,  forged  and  counterfeited  order."  It  is  copied 
in  the  indictment,  which  also  fully  states  how  the  order  was  uttered. 
Objection  by  demurrer  was  made  to  the  indictment  upon  thegroand 
that  it  charges  two  offenses. 

This  was  a  proper  mode  of  raising  the  question.  Criminal  Code, 
section  166;  Ellis  v.  Commonwealth,  78  Ky.,  180. 

The  statute  under  which  the  indictment  was  found,  provides: 
"If  any  ^rson  shdXX  forge  or  counterfeit  any  deed,  will,  testament, 
bond,  writing  obliffatory,  bill  of  exchange,  order,  promissory  note 
for  the  payment  of  money  or  other  thing,  or  any  indorsement  or 
assignment  of  a  bond,  writing  obligatory,  bill  of  exchange,  order  or 
promissory  note  for  the  payment  of  money  or  other  thing,  or  any 
acquittance  or  receipt  for  money,  or  property,  or  other  thing,  with 
intention  to  defraud  another,  or  shall  Knowingly  utter  or  publish  as 
true  any  such  instrument  as  above  described,  *  *  *  shall  be 
confined  in  the  penitentiary  not  less  than  two,  nor  more  than  ten 
years."    Section  6,  article  9,  chapter  29,  General  Statutes. 

It  is  contended,  as  this  statute  has  the  disjunctive  *^orJ^  that  to 
utter  a  forged  order  is  one  offense,  and  to  utter  a  counterfeit  order  is 
another;  and  that  as  the  indictment  charges  the  aocused  with  ut- 
tering a  "forged  and  counterfeited  order,"  the. demurrer  should 
have  been  sustained.  In  other  words,  it  is  claimed  that  he  is 
charged  with  uttering  a  forged  order^  and  also  a  counterfeit  one. 
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It  is  also  contended,  as  the  statute  uses  the  words,  ''utter  or  pub- 
lish," in  the  disjunctive,  that  uttering  the  writing  is  one  offense  and 
publishing  it  is  another :  and  as  the  indictment  charges  tiiat  the  ac- 
cused ''did  utter  and  publish,"  therefore,  two  offenses  are  charged. 

This  last  contention  is  certainly  unfounded.  L^^ally,  the  words 
**utter"  and  '^publish,"  as  used  in  this  statute,  are  synonymous.  It 
serves,  however,  to  illustrate  to  some  extent,  at  least,  that  the  first 
contention  is  also  without  support. 

The  statute  does  not  use  the  words  **forge  or  counterfeit"  for  the 
purpose  of  stating  two  offenses. 

This  evidently  was  not  so  intended  and  it  should  not,  therefore,  be 
so  construed.  If  the  writing  uttered  be  either  forged  or  counter- 
feited, it  is  the  same  offense.  The  words  are  merely  descriptive.  It 
isthesameofiense,  whether  the  writing  was,  strictly  speaking,  forged 
or  counterfeited. 

The  offense  is  the  uttering  of  a  particular  paper,  which  is  set  out 
in  the  indictment.  In  one  sense,  or  perhaps  strictly  speaking,  a 
counterfeit  order  presupposes  the  existence  of  a  genuine  one.  A 
counterfeit  order  is  a  forged  one,  but  a  forged  order  may,  or  may 
not,  be  a  counterfeit  one;  but  we  are  inclined  to  the  opionion  that 
the  words  "forge  or  counterfeit"  were  used  in  the  statute  in  their 
general  sense,  and  as  importing  that  which  is  false;  and  that  their 
use  in  it  is,  therefore,  to  be  regarded  in  the  same  way  as  the  use  of 
the  words  *'utter  or  publish." 

The  fact,  therefore,  that  the  evidence  showed  a  forged  order  only, 
and  which  was  not  in  the  strict  sense  of  the  term  a  counterfeit  one, 
did  not  constitute  a  variance  between  the  indictment  and  the  proof; 
and  for  the  reasons  atreadv  given  in  suppport  of  the  indictment 
the  instructions  complained  of  were  not  erroneous. 

The  appellant  could  not  well  have  been  misled  as  to  the  writing 
he  was  charged  of  fabricating,  because  it  was  set  forth  in  the  indict- 
ment. 

Judgment  affirmed. 


Butts,  Ac.  v.  Alderson. 

(Filed  OcL  7, 1S90— Not  to  be  reported.) 

Judicial  sale — Notice  to  purchaser  of  motion  to  quash  sale — A  porobaser  of 
land  at  judicial  sale  is  entitled  to  notice  of  motion  to  qaash  sale  bond,  by 
reason  of  insoWenoy  of  the  snrety;  and,  therefore,  the  second  sale,  made 
after  the  order  qnashin^  the  sale  bond,  was  invalid. 

B.  Gudgel  for  appellants. 

Appeal  from  Rowan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

There  is  nothing  in  the  record  showing  that  Butts  had  any  notice 
that  the  sale  bond,  given  by  him  for  the  purchase  of  the  land,  would 
be  quashed  by  reason  of  the  insolvency  of  the  surety. 

In  the  absence  of  notice  that  the  motion  to  quash  the  sale  would 
be  made  the  sale  made  the  second  time  was  invalid,  and  excep- 
tion should  have  been  sustained  to  the  commissioner's  report  of 
sale. 

The  Judgment  is,  therefore,  reversed  and  remanded  for  proceed- 
ings consistent  with  the  opinion. 
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Clark,  sheriff,  Ac.  v.  Water  Co. 

BesponsA  of  Chief  Justice  Holt  to  application  of  Louisville 
Water  Company  for  writ  of  error  to  the  Supreme  Court  of  United 
States.    (For  opinion  of  the  court,  see  12  Ky.  Law  Rep.,  > 


The  Loaisville  Water  Company,  by  its  aoceptanoe  of  a  charter  granted 
by  the  Legislature  of  Kentaoky,  in  1882,  exempting  it  from  the  payment  of 
State  taxes,  did  not  thereby  enter  into  a  contract  with  the  State  that  was  im- 
paired by  the  revenae  law  of  1886.  The  right  to  the  writ  of  error  i«  not  to 
be  determined  by  what  the  applicant  claims,  but  by  what  the  State  court  has, 
in  fact,  decided;  and  the  State  court  in  this  case  has  decided  that  no  Talid 
contract  of  exemption  ever  existed;  therefore,  the  decision  contravenes  no 
statute  impairing  the  validity  of  a  contract,  and  the  writ  does  not  He  for 
the  want  of  jarisdiction  prescribed  by  the  statute  of  Congress. 

This  is  an  application  for  a  writ  of  error  to  the  Supreme  Court  of 
the  United  States,  under  section  709  of  the  United  States  statutes, 
which  provides:  **A  final  judgment  or  decree  in  any  suit  in  the 
highest  court  of  a  State,  in  which  a  decision  in  the  suit  could  be 
had,  where  is  drawn  in  question  the  validity  of  a  treaty,  or  statute 
of,  or  an  authority  exercised  under  the  United  States,  and  the  de- 
cision is  against  their  validity;  or  where  is  drawn  in  question  the 
validity  of  a  statute  of,  or  an  authority  exercised  under  any  State, 
on  the  ground  of  their  being  repugnant  to  the  Constitution,  treaties 
or  laws  of  the  United  States,  and  the  decision  is  in  favor  of  their 
validity;  or  where  any  title,  right,  privilege  or  Immunity  is 
claimed  under  the  Constitution,  or  any  treaty,  or  statute  of,  or  com- 
mission held  or  authority  exercised  under  the  United  States,  and 
the  decision  is  against  the  title,  right,  privilege  or  immunity 
specially  set  up  or  claimed,  by  either  party,  under  such  Constitu- 
tion, treaty,  statute,  commission  or  authority,  may  be  re-examined 
and  reversed,  or  atiirmecr  in  the  Supreme  Court  upon  a  writ  of 
error,"  ' 

An  unlimited  right  of  appeal  to  the  Supreme  Court  of  the  United 
States  from  the  judgments  of  the  highest  court  of  a  State  does  not 
exist.  It  is  limited  by  the  sttitute,  and  unless  a  case  within  it  is 
presented  the  Supreme  Court  has  no  jurisdiction. 

The  writ  does  not  go,  as  a  matter  of  course,  and  must  be  denied 
in  all  (*ases,  save  those  enumerated  in  the  statute.  Whether  this 
one  falls  within  it,  is,  therefore,  to  be  determined. 

The  applicant,  the  Water  Company,  claims  that  by  its  acceptance 
of  the  terms  of  the  State  statute  of  1882  a  contract  between  it  and 
the  State  was  created,  whereby  it  was  exempted  from  the  payment 
of  State  taxes,  and  that  this  alleged  contract  was  impair^  by  our 
State  revenue  law,  enacted  in  188G.  In  other  words,  it  is  claimed 
that  the  Supreme  Court  of  the  United  States  has  appellate  jurisdic- 
tion, because  the  last  named  statute  violates  that  provision  of  the 
Federal  Constitution,  which  forbids  the  passage  by  any  State  of  any 
law  impairing  the  obligation  of  contracts. 

The  right  to  the  writ  is  not  to  be  determined,  however,  by  what 
the  applicant  claims,  but  by  what  the  State  court  has,  in  fact, 
decided.  If  a  contract  existed,  and  it  has  by  its  Jud|?ment  upheld 
a  statute  impairing  its  validity,  then  a  question  is  presented,  of 
which  the  Supreme  Court  of  the  United  States  undoubtedly  has  ap- 
pellate jurisdiction,  and  the  writ  should  be  granted,  or  the  citation 
signed. 

Upon  the  other  hand,  if  no  question  cognizable  upon  appeal  by 
the  Supreme  Court,  under  the  provisions  of  the  statute  relating 
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thereto,  has  been  decided  by  the  State  coart,  then  the  writ  does  not 
lie. 

The  judgment  of  this  court  in  the  case  is,  that  there  never  was  any 
contract.  Its  opinion  is  not  based  upon  any  Statestatute  that  is  claimeia 
to  be  repugnant  to  the  Constitution  of  the  United  States.  It  can  not  be 
daimed  that  the  Judgment  gives  effect  to  any  State  statute,  which 
impairs  the  obligation  of  a  contract ;  and  the  provision  of  ttie  Fed- 
eral Constitution  upon  this  subject  is  aimed,  as  its  language  shows, 
at  such  legislation.  The  Judgment  does  not  rest  to  any  extent  upon 
the  validity  of  any  such  statute,  either  expressly  or  by  fair  intend- 
ment. No  such  statute  was  considered  b^  the  court  in  reaching  its 
conclusion,  as  its  opinion  shows.  Its  decision  that  no  valid  contract 
of  exemption  ever  existed  is  not,  of  course,  reviewable  by  the 
Supreme  Court.  To  give  it  Jurisdiction  the  Judgment  must  have 
resulted  from  the  State  court  giving  effect  to  legislation  enacted  sub* 
sequent  to  the  making  of  the  alleged  contract,  and  which  the  appli- 
cant  claims  impaired  its  obligation. 

If  the  question  were,  to  my  mind,  doubtful,  the  application  would 
be  granted,  as  it  would,  of  course,  still  be  left  to  the  Supreme  Court 
to  determine  its  Jurisdiction ;  but  the  cases  of  Knox  v.  Exchange 
Bank.  12  Wall.,  879;  Lehiffh  Water  Company  v.  Easton,  121  U.  S., 
888 ;  New  Orleans  Water  Works  v.  La.  Sugar  Company,  126  U.  S., 
18,  and  Hopkins  v.  McLure,  133  U.  S.,  380,  appear  to  me  to  be  de- 
cisive that  the  writ  will  not  lie  for  want  of  Jurisdiction.  If  this 
conclusion  be  incorrect,  it  is  gratifying  to  me  to  know  that  correc- 
tion may  be  had  through  any  Judge  of  the  Supreme  Court  of  the 
United  States. 

The  application  is  denied. 


Manion  v.  Louisville,  St.  Louis  &  Texas  R.  R.  Co. 

CFiled  Oct.  4,  1890.) 

Condemnation  of  land  for  railroad  purposes — Damages — The  appellee,  ander 
the  provisions  of  chapter  18*' Oejieral  Statutes,  instituted  a  oondemnatiOB 
prooeedin^  in  the  county  court  for  the  right  of  way  through  the  lands  of 
appellant  for  the  construction  of  its  railroad,  and  after  the  damages  had 
be«n  assessed  by  a  jury  and  judgment  rendered  thereon,  appeUee  notified 
appeUazit  thai  it  would  abandon  its  right  to  enter  the  land,  whereupon  this 
Boit  was  instituted  by  appellant  to  recover  the  amount  of  damagea 
adjudged,  aUe^ing  that  appellee  failed  to  notify  appellant  of  its  inten- 
tion of  abandonment  until  the  time,  within  which  an  appeal  could  be  prose- 
onted,  had  expired.  Held — That  under  our  statute,  it  is  plain  that  the  right 
of  the  owner  to  compensation  does  not  attach  until  the  entry  of  the  corpo- 
ration on  the  condemned  land;  nor  does  the  corporation  acquire  any  right 
to  enter  until  the  damages  assessed  are  actually  paid  or  tendered  to  the 
owner;  but  it  is  liable  for  all  the  costs  of  the  condemnation  proceeding, 
and  no  more. 

Jno.  Young  Brown  for  appellant. 

Yeaman  &  Lockett  and  Helm  <&  Bruce  for  appellee. 

Appeal  from  Henderson  Circuit  Court, 

Opinion  of  the  court  by  Judge  Pryot. 

The  General  Statutes,  chapter  18,  provides:  "Upon  confirmation 
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of  the  report  of  commissioners  by  the  county  court,  or  the 
ment  of  damages  by  said  court,  as  herein  provided,  and  the  pay- 
ment or  tender  to  the  owners  of  the  amount  due,  as  shown  by  the 
jeport  of  the  commissioners  when  confirmed,  or  as  shown  by  the 
Judgment  of  the  county  court  when  the  damages  are  assessed  by 
saia  court  and  aii  costs  adjudged  to  the  owner,  the  railroad  company 
shall  be  entitled  to  take  possesaion  of  said  land  or  material,  and  to 
use  and  control  the  same  for  the  purpose  for  which  it  was  con- 
demned, as  fully  as  if  the  title  had  been  conveyed  to  it." 

The  Louisville,  St.  Louis  A  Texas  Bailway  Company  sought  to 
condemn  the  land  of  the  appellants  for  the  use  of  the  corporation, 
and  having  applied  to  the  Henderson  County  Court  for  the  appoints 
ment  of  commissioners  to  go-  upon  the  land  to  ascertain  its  value 
and  the  damages  that  would  be  sustained  by  the  appellant  by  reason 
of  the  talcing,  and  use  of  the  property,  subsequently  abandoned  the 
condemnation  proceedings,  and  refused  to  pay  the  damages  assessed 
against  it. 

The  commiasioners  appointed  fixed  the  value  of  the  property, 
including  the  incidental  damages  sustained,  at  $750.00.  The  repoit 
was  filed  in  the  county  court,  and  the  appellants  summoned  to  show 
cause  why  the  report  should  not  be  confirmed;  and  on  the  heariiiff 
in  that  court,  both  the  appellants  and  the  railway  company  filed 
exceptions  to  the  report  oi  the  commissioners,  and  a  Jury  was  em- 
paneled and  assessed  the  entire  damages  at  $800.  A  Judgment  was 
then  awarded  in  favor  of  the  railway  company  by  which,  upon  the 
payment  or  tender  of  the  money,  the  title  to  the  land  described 
should  vest  in  it  for  the  uses  for  which  it  was  condemned,  and  a 
commissioner  was  appointed  to  execute  a  deed,  In  pursuance  of  the 
judgment,  after  the  payment  or  tender  of  the  money. 

The  proceedings  under  the  statute  is,  first,  the  appointment  of 
commissioners,  upon  the  application  of  the  company,  to  assess  the 
damages.  Then  report,  in  writing,  fixing  the  amount  or  sum  to  be 
paid,  and  describing  the  land  condemned.  A  summons,  upon  the 
filing  of  the  report  against  the  owner,  to  show  cause  why  the  report 
should  not  be  confirmed ;  and  if  no  exceptions  are  filed  by  either 
party,  the  report  is  confirmed.  When  exceptions  are  filed  (and  they 
seem  to  have  been  filed  in  this  case)  a  Jury  is  empaneled  to  try  the 
issues  of  fact.  If  any,  made  by  the  exceptions.  This  issue  ot  &ct 
generally  arises  as  to  the  quantum  of  damages,  and  the  verdict  of 
the  Jury  is  conclusive,  subject  to  the  right  or  appeal  to  a  higher  tri- 
bunal .  After  verdict,  if  not  set  aside,  the  county  court  is  required  to 
enter  a  Judgment,  in  the  nature  of  the  finding,  and  to  make  an 
order  for  the  conveyance  of  the  title  on  the  payment  of  the  money. 
From  the  Judgment  either  party  may  appeal,  within  thirty  days,  to 
the  circuit  court,  where  the  case  is  tried  de  novo  All  this  pnxjeed- 
ing  was  gone  through  with,  and  a  Judgment  entered,  but  no  appeal 
prayed  by  either  party,  and  after  the  expiration  of  thirty  days,  the 
time  for  the  appeal,  the  railway  company  notified  the  appellants 
that  they  woula  abandon  the  right  to  enter.  This  action  was  then 
instituted  to  recover  the  damages  assessed,  the  appellants  alleging, 
in  substance,  the  proceedings  had,  with  reference  to  the  <*ondemna- 
tion  and  the  failure  of  the  appellee  to  notify  the  appellant  of  its 
intention,  not  to  enter  or  use  the  property  until  after  the  time  had 
expired  for  taking  the  appeal.  A  demurrer  was  sustained  to  the 
petition,  and  this  appeal  prayed.  The  question  presented  in  this 
case  is:  Has  the  owner  of  the  land  condemned  a  cause  of  action 
against  the  corporation  for  the  damages  awarded  before  its  entry  on 
the  premises  for  the  use  contemplated,  or  before  its  acceptance  in 
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some  manner,  by  which  the  owner  is  divested  of  the  title  or  the 
einoyment  of  his  estate. 

It  is  conceded  that  the  owner  may  become,  and  is,  in  fact,  made 
the  involuntary  vendor  of  his  land  under  the  exercise  of  this 
sovereign  power,  and  while  there  may  be  no  contract  between  him 
and  the  corporation  by  which  it  can  occupy  the  land,  still  there  must 
be  some  means  of  enforcing  the  Judgment,  if  a  liability  exists.  The 
principle  inquiry  then  is .%  When  does  the  liability  of  the  corpora- 
tion arise? 

We  think  it  plain,  under  the  statute,  that  the  right  of  the  owner 
to  compensation  does  not  attach  until  the  entry  of  the  corporation 
on  the  condemned  land ;  nor  does  the  corporation  acquire  any  right 
to  enter  until  the  damages  assessed  are  actually  paid  or  tendered  to 
the  owner.  It  is  true  that  a  corporation  might  accept  the  terms  .of 
l^e  assessment  in  such  a  way,  regardless  of  the  statute,  as  would 
authorize  a  recovery  of  the  damages  by  the  owner,  but  we  are  con- 
sidering now  a  proceeding,  under  the  statute  alone,  where  there 
has  been  no  payment  or  tender  of  the  money,  or  entry  by  the  party 
causing  the  condemnation.  The  statute  expressly  provides,  that 
when  th^  corporation  or  railway  company  pays  the  damages  and  all 
costs,  or  makes  a  tender  to  the  owner  of  the  amount,  the  company 
shali  be  entitled  to  enter  and  use  and  control  the  property  for  the 
purpose  for  which  it  was  condemned.  The  corporation  has  no 
interest  in  the  property  until  this  i^done ;  nor  is  the  owner  divested 
of  his  title,  in  whole  or  in  part,  until  this  provision  of  the  statute 
has  been  complied  with.  As  said,  in  Lamb  v.  Schottler,  54  Cali- 
fornia, 319:  ''In  a  legal  sense  the  land  has  not  been  taken  until  the  act 
transpires,  which  divests  the  title  or  subjects  the  land  to  the  servi- 
tude.'' When  compensation  is  made,  under  the  statute  of  this 
State,  the  title  vests,  and  not  before ;  and  the  owner  of  the  land 
holds  it  up  to  that  time  as  if  no  condemnation  had  taken  place. 

In  such  proceedings  the  rights  of  each  party  is  determined  in 
most  of  the  States  by  statutory  regulations,  and  in  England  the 
company  is  bound  to  take  the  land  it  selects,  so  in  many  of  the 
States  of  this  country  the  confirmation  of  the  report  fixing  the  dam- 
ages gives  to  the  owner  a  right  to  sue  for  the  compensation ;  and, 
in  fact,  it  has  been  held  in  one  or  more  cases,  in  the  absence  of  an 
express  statute,  that  after  Judgment,  or  a  confirmation  of  the  assess- 
ment, the  corporation  may  be  compelled  to  pay.  Water  Commis- 
sioners of  Jersey  City  v.  Vroom,  72. 

This  court  held,  in  the.  case  of  Caye's  ex'or  v.  Calmes,  8  A.  K. 
Marshall,  36,  that  an  action  could  not  be  maintained  on  a  Judgment 
of  the  county  c«)urt  assessing  the  damages  that  would  result  to  the 
land  ot  Calmes  by  the  erection  of  a  mill-dam  by  Caye.  That  such 
a  Judgment  created  no  contract  relation  between  the  parties,  and 
Oaye,  having  proceeded  to  erect  the  dam  without  paying  the  moaey, 
was  liable  only  in  an  action  ex  delicto  for  the  injury  done,  and  not 
ex  contractu.  The  case  referred  to  by  counsel,  in  8  Bush,  98,  of  Dun- 
can V.  The  Mayor  of  Louisville,  in  which  the  city  was  compelled  to 
take  the  property  condemned,  was  under  a  statute  regulating  the 
manner  in  which  the  city  could  avoid  liability,  and  that  was  by 
dismissing  the  petition  before  final  Judgment ;  and  the  city,  failing 
to  do  so,  this  court  held  it  wa^  an  election  to  take  the  property. 

In  C^arrison  v.  The  City  of  New  York,  20  Wallace,  201,  where  dam- 
ages had  been  allowed  by  the  commissioners,  and  their  report  con- 
firmed, the  Legislature  authorized  an  appeal  from  the  order,  where 
no  such  right  existed  at  the  date  of  the  confirmation,  and  further 
gave  power  to  the  Supreme  Court,  in  Chambers,  to  vacate  the  order 
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of  confirmation,  and  appoint  other  commiasioners.  ThiB  was  acted 
upon  by  the  court,  and  other  commissioners  appointed  to  award 
damages.  It  was  held,  on  the  appeal  of  the  property  owner,  that 
no  contract  existed  by  reason  of  ihe  confirmation  of  the  oriidnal 
commissionei's  report  as  to  the  damages;  and,  Airther,  ^'antU  the 
property  is  actually  taken,  and  compensation  is  made,  or  provided 
lor,  the  powers  of  the  State  over  the  matter  is  not  ended."  In  thii 
State  compensation  must  be  actually  paid  or  tendered  before  any 
ri^ht  passes  to  the  railway  company,  and,  hence,  there  is  no  reason 
for  requiring  it  to  pay  for  property,  with  the  title  and  poaseasion  in 
the  owner,  as  it  existed  before  condemnation.  It  is  liable  for  all  th« 
costs  of  the  proceeding,  but  no  more.  Nor  does  such  a  doctrine 
work  any  hardship  on  the  owner  of  the  land.  He  complains,  not 
only  of  the  damage  to  be  measured  by  the  actual  value  of  his  land, 
but  says  there  are  incidental  damages,  such  as  affect  the  value  of 
the  balance  of  the  tract,  and  this  is  allowed  also.  Now  where  the 
company  concludes  not  to  enter  and  Inflict  this  injury  the  owner 
ought  not  to  insist  upon  the  damages. 

The  weight  of  authority  undoubtedly  is,  that  in  the  absence  of  stat- 
utory  provisions  the  effect  of  provisicms  for  condemnation  is  simply 
to  fix  the  price  at  which  the  party  condemning  can  take  the  prop- 
erty, and  that  even  after  condemnation  or  Judgment  the  purpose  of 
taking  the  property  may  be  abandoned,  without  incurring  any  lia- 
bility to  pay  the  damages  awarded.  Lewis  on  Eminent  Domain, 
section  656. 

Such  is  the  correct  rule  on  the  subject,  and  to  adjudge  otherwise 
would  require  the  applicant,  whether  a  private  corporation  or  a  State 
or  municipality,  to  submit  to  the  imposition  of  exorbitant  values 
upon  property  condemned  for  public  use,  and  to  often  take  dosmb- 
sion  or  purchase  that  which  would  be  detrimental,  instead  oi  bene- 
ficial to  the  public  interests.  Whether  the  power  is  exercised  by  the 
government  or  by  a  corporation  to  whom  that  power  is  del^^ted 
the  same  rule  should  apply.  The  right  is  given  for  the  reason  that 
the  public  good  demands  the  use  of  the  property,  and  the  rule  appli- 
cable to  the  State  should  also  apply  to  the  corporation. 

The  Judgment  sustaining  the  demurrer  and  dismissing  the  peti- 
tion is,  therefore,  affirmed. 

Gear  v.  Dubuque  Railroad,  20  Iowa,  323;  St.  Louis,  dc.  v.  Teters, 
66  111.,  144 ;  17  Ohio,  103 ;  State  v.  Cincinnati  R.  R.,  — . 


Stewart  v.  Powell. 

{^Filed  Oct.  9,  1890.) 

Antenuptial  conttact — Renocation  of  will  by  marriage — James  Stoll  married 
Mrs.  Baokley,  bat  foar  or  five  monlbhB  before  the  mar.riage  he  made  an  aata- 
nuptial  contract  with  her,  by  which  he  gave  to  her  for  life,  a  tract  of  land 
and  some  personal  estate,  and  by  a  will  executed  at  the  same  time*  be  gt^* 
to  his  daughter,  now  the  appellant,  said  property  after  the  death  of  his  in- 
tended wife.  After  the  marriage  the  chancellor  granted  a  divorce  and  otn- 
celled  the  contract,  and  after  the  death  of  Stall,  his  will  was  offered  for 
probate  and  rejected.  Held — That  the  antenuptial  contract  having  been 
annulled  by  the  chancellor,  the  will  stood  unaffected  by  it  and  was  properly 
refused  to  be  admitted  to  probate,  because  it  was  revoked  by  the  marriafc* 
consummated  after  its  execution. 

W.  L.  Gordon  and  C.  J.  Pratt  for  appellant. 
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Yeaman  &  Lockett  for  appellee. 

Appeal  from  Webster  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

James  8tull,  of  Webster  county,  married  a  Mrs.  Buckley,  and 
prior  to  the  marriage  entered  into  a  contract  fixing  the  right  of 
property,  by  reason  of  the  marital  relation.  He  gave  to  her  a 
tract  of  land  and  some  personal  property  during  life,  and  at  her 
death  he  directed  by  a  will,  written  at  the  same  time,  that  the 
property  should  pass  to  one  of  his  daughters.  Mrs.  Stewart,  then 
Lilly  Stull.  The  marriage  was  consummatea  in  some  four  or  five 
moDths  aft«r  the  contract  had  been  entered  into,  but  afterwards  an- 
nulled by  the  decree  of  the  chancellor  in  which  a  divorce  was 
granted. 

In  the  execution  of  the  will  or  a  part  of  its  contents  he  ^'wished 
its  contract  carried  out  and  observed,  but  that  contract  by  a  court  of 
competent  Jurisdiction  has  been  canceled,  and  the  parties  left  as  if 
the  marriage  relation  had  never  existed.    The  will  was  offered  for 
probate  and  rejected  in  the  circuit  court  on  the  ground  that  the  mar- 
riage revoked  it.    The  statute  provides:  **Every  will  made  by  a 
man  or  woman  shall  be  revoked  by  his  or  her  marriage,  except  a 
will  made  in  exercise  of  a  power  of  appointment,  where  the  estate 
thereby  appointed  would  not,  in  default  of  such  appointment,  pass 
to  his  or  her  heir,  personal  representative  or  next  of  kin."  In  this  case 
the  will  and  the  antenuptial  contract  were  both  executed  long  be- 
fore the  parties  became  man  and  wife,  nor  did  the  will  in  any  man- 
ner affect  the  right  of  Mrs.  Buckley  under  the  antenuptial  agree- 
ment, and  the  c^se  stands  as  if  the  will  had  been  executed  prior  to 
the  marriage,  and  in  the  absence  of  any  contract  whatever.    The  case 
of  Stewart  V.  Mulholland,  10  Ky.  Law  Rep.,  824,  was  the  will  of  a 
woman  made  at  the  time  of  the  marriage  under  an  agreement  with 
her  liustmnd  that  it  should  be  made,  and  while  the  antenuptial  con- 
tract, the  will  and  the  marriage  were  all  executed  on  different  days, 
they  were  so  near  each  other,  and  each  directly  relating  to  the  same 
matter,  that  this  court  held  them  to  be  simultaneous  transactions. 
It  was  the  wife's  estate  disposed  of  by  the  consent  of  her  husband, 
and  in  the  execution  of  a  power  conferred  on  her  by  that  agreement 
—in  fact  the  property  should  be  regarded  as  her  separate  estate  un- 
der such  circumstances.    This  court  referred  to  Osgood  v.  Bliss,  141 
!3(foss.,  474,  and  to  the  will  of  Ward,  70  Wis.,  257,  under  statutes 
similar  to  the  statute  of  that  State,  where  the  will  of  the  married 
woman  was  sustained.    We  find  no  ruling  to  the  contrary.    The 
wife,  when  laboring  under  the  disability  of  coverture,  has  no  power 
to  make  a  will,  while  the  husband  may  at  all  times,  if  competent  to 
do  so,  dispose  of  his  property  by  will,  subject  to  the  right  of  his 
wife  to  such  part  of  his  estate  as  the  law  gives  her,  at  his  death. 
But  as  to  the  wife  sYie  is  powerless,  unless  in  the  exercise  of  some 
power  conferred  on  her  or  in  the  disposition  of  her  separate  estate, 
where,  although  general,  the  estate  before  marriage  may  become 
separate  ^tate  by  reason  of  an  antenuptial  contract,  giving  to  the 
wife  the  power  to  dispose  of  it  as  if  she  was  a  feme  sole. 

In  Stewart  v.  Mulholland,  the  court  was  discussing  the  power  of 
a  married  woman  to  make  a  will,  and  did  not  adjudge  in  that  case 
ttiat  the  will  was  executed  before  the  marriage;  but  in  effect  held  that 
it  was  simultaneous  with  the  marriage,  and  made  in  pursuance  of  the 
contract  made  by  the  husband  and  wife,  by  which  the  power  to  de- 
vise was  given. 
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The  lan^affe  in  the  opinion  of  Stewart  v.  Mulhoiland  to  the 
effect:  ^*The  marital  rights  having  l>een  settled  by  their  agreement, 
and  no  one  else  being  interested  directl  v  or  indirectly  interested  bat 
the  husband,  why  should  it  be  revoked?"  was  applied  to  the  caae 
then  before  us  wnere  the  feme  was  empowered  to  make  a  will,  that 
by  the  contract  conferred  on  her  the  power  to  dispose  of  it  as  her 
separate  property.  In  our  opinion  the  marriage  in  this  case  revoked 
the  will,  and  the  Judgment  rejecting  the  paper  as  the  last  will  of 
James  StuU  is  affirmed. 


Sandford,  Ac.  v.  City  of  Covington. 
{Filed  OcL  11,  1890— iVb<  to  be  reported.) 

1.  Boundary — Dedication  for  j/«/r/j^— Appellants  being  the  owners  of  twoloU 
of  land,  and  in  the  possession  thereof,  instituted  this  action  to  qaiet  their 
title  and  requiring  the  city  of  Covington  to  relinquish  its  olaim  asserted  to 
portions  of  said  lots,  as  constituting  parts  of  Sixteenth  street.  The  lots 
are  a  part  of  what  was  known  as  block  10  in  the  Southgate  subdivision, 
which  was  originally  bounded  on  the  east  by  Qreenup  street;  west  by  Soott 
street;  south  by  a  line  through  centre  of  Seventeenth  street,  extended; 
north  by  a  line  through  centre  of  Sixteenth  street,  extended. 

The  dispute  is  as  to  whether  or  not  the  deeds  under  which  appeUants  claim 
cover  and  give  title  to  the  southern  half  of  Sixteenth  street,  betveea 
Qreenup  and  Scott  streets.  The  deeds  to  appellants  give  as  a  boundary 
line  to  the  lots  the  centre  of  Sixteenth  street,  extended.  There  is  no  evi- 
dence showing  that  their  vendors,  either  immediate  or  remote,  ever  dedi- 
cated the  portions  of  said  lot  to  the  public  as  n  part  of  Sixteenth  street. 
The  word  "'•extended''^  was  not  intended  to  mean  that  a  dedication  had  al- 
ready been  made,  but  simply  that  Sixteenth  street  when,  or  if  ever,  extended 
would  occupy  that  space. 

2.  Evitlence — Plat—k  plat  made  by  direction  of  the  city,  showing  that  the 
space  now  in  controversy  was  an  open  street,  waa  not  competent  evidence 
to  establish  a  dedication,  as  there  is  no  evidence  that  the  owner  had  givea 
her  consent  to  same  or  had  any  knowledge  of  it. 

Timmins  <&  Schmidt  and  Wm.  Lindsay  for  appellants. 

W.  A.  Byrne  for  appellee. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  their  petition  appellants  state  they  own  and  are  in  poflsession  of 
two  lots  of  land,  which  appellee,  city  of  Covington,  is  claiming  m 
parts  of  Sixteenth  street,  and  taking  steps  to  have  them  graded 
and  paved,  an  ordinance  having  been  passed  for  that  purpose.  And 
they,  therefore,  pray  judgment  quieting  their  title  and  requiring 
appellee  to  surrender  its  claim. 

It  appears  that  Richard  Southgate  once  owned  a  large  body  of 
land,  an  undivided  one-sixth  of  which  he  devised  to  his  daughter, 
Mary  L.  Hawthorne,  with  power  to  dispose  of  it  by  deed  or  will  to 
any  one  of  her  children,  or  other  lineal  descendant  of  the  testator; 
but  in  case  of  her  death  without  living  children  and  without  dis- 
posal of  the  estate,  it  was  to  pass  to  surviving  ciiildren  of  the  tes- 
tator. 

In  the  division  under  the  will  block  No.  10  fell  and  was  conveyed 
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by  commissioners  of  court  to  Mrs.  Hawthorne.  And  she  and  her 
husband,  in  1885,  bv  separate  deeds,  conveyed  to  her  dau&'hter,  Mrs. 
Walsh,  and  son,  w.  H.  Hawthorne,  alternate  lots  in  block  10,  num- 
bered from  1,  which  she  got,  to  16,  received  by  him.  And  in  May, 
1887,  they  made,  respectively,  deeds  to  appellants,  which  they  con- 
tend were  intended  and  do  cover  the  land  In  controversy. 

Block  No.  10  seems  to  have  been  originally  bounded  on  the  east 
by  Greenup  street;  west  by  Scott  street;  south  by  a  line  through 
centre  of  Seventeenth  street,  extended;  north  by  a  line  through 
centre  of  Sixteenth  street,  extended.  And  the  dispute  in  this  case 
is  whether,  as  appellants  contend,  the  deeds  under  which  they 
claim  cover  and  give  title  to  the  southern  half  of  Sixteenth  street, 
between  Greenup  and  Scott  streets,  or  whether,  as  appellee  con- 
tends, title  to  that  part  of  block  10  was  reserved  with  design  of  the 
owners  to  dedicate  it  for  public  use. 

The  deed  from  Mrs.  Hawthorne  to  Mrs.  Walsh  contains,  the  fol- 
lowing description  :  '^Lot  No.  1,  in  block  10,  in  Sonthgate  subdivis- 
ion, of  the  city  of  Covington,  bounded  as  follows:  Beginning  at  a 
point  at  the  intersection  of  the  east*side  of  Scott  street  with  the 
centre  of  Sixteenth  street,  extended;  thence  southward  with  the  east 
side  of  Scott  street  seventv  feet;  theace  eastward  at  right  angles  to 
Scott  street  150  feet  to  a  fliteen  and  one-half  foot  alley  to  be  lam  out; 
thence  northward  with  west  side  of  said  alley  seventy  feet  to  the 
centre  of  Sixteenth  street;  thence  westward  to  the  place  of  begin- 
ning." The  description  in  the  deed  from  Mrs.  Walsh  to  appellants 
of  the  parcel  conveyed,  which  was  taken  from  the  north  side  of  lot 
1,  is  thus:  '^Beginning  at  a  point  on  the  east  side  of  Scott  street,  421 
feet  northwarafrom  the  intersection  of  the  centre  of  Seventeenth 
street,  extended,  with  said  east  line  of  Scott  street,  twenty-five  feet ; 
thence  eastward  at  right  angles  thereto  between  parallel  lines  150 
feet,  being  same  widtn  in  rear  as  in  front." 

Lot  16  being  in  the  north-east  comer  of  block  10,  is  described  in 
the  deed  from  Mrs.  Hawthorne  to  W.  H.  Hawthorne  as  beginning 
at  tlie  intersection  of  the  west  side  of  Greenup  street  with  the  cen- 
tre of  Sixteenth  street,  extended;  thence  southward  with  the  west 
of  Greenup  street  seventy  feet ;  thence  westward  at  right  angles 
thereto  150  feet  to  said  alley;  thence  northward  therewith  seventy 
feet  to  centre  of  Sixteenth  street;  thence  eastward  to  beginning. 
And  in  the  deed  from  the  latter  to  appellants  the  beginning  corner 
of  the  parcel  conveyed,  which  is  taken  from  the  northern  side  of  lot 
16,  the  oeginning  corner  is  described  as  421  feet  north  of  the  intersec- 
tion of  the  west  side  of  Greenup  street,  with  centre  of  Seventeenth 
street  extended;  thence  with  said  line  twenty-five  feet,  <&c. 

dearly  the  two  deeds  of  Mrs.  Hawthorne  cover  the  south  half  of 
what  is  called  Sixteenth  street,  between  Greenup  and  Scott;  for  the 
b^inning  comer  of  each  of  the  two  lots,  1  and  16,  thereby  con- 
voked is  described  as  being  on  the  centre  line  of  Sixteenth  street, 
extendi,  and  that  line  of  course  is  the  north  boundary  of  both. 
There  can  be  no  more  doubt  of  the  two  deeds  from  Mrs.  Walsh  and 
W.  H.  Hawthorne  covering  the  same  land,  for  the  beginning  cor- 
ners of  the  two  parcels  conveyed,  being  the  northern  portions  of 
lots  I  and  16,  described  as  421  feet  north  from  the  centre  line  of 
Seventeenth  street,  extended,  are  exactly  where  Greenup  and  Scott 
streets  respectively  intersect  the  south  line  of  Sixteenth  street,  and 
as  extension  of  the  lines  north  therefrom  twenty-five  feet  reach  the 
centre  line  of  Sixteenth  street,  the  south  half  thereof  is  necessarily 
included.. 
It  thus  follows  that  appellants  have  the  legal  title  and  rightful 
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possession  of  the  disputed  land,  unless  it  was  prior  to  date  of  the 
conveyances  to  them  dedicated  for  public  use  as  a  street.  It  is  well 
settled  doctrine  of  this  State  that  a  dedication  of  land  for  pablic 
streets  or  highways  may  be  made  by  parol,  and  the  fact  established 
by  parol  testimony.  But  there  is  no  evidence  before  us  of  any  act 
or  declaration  on  the  part  of  Mrs.  Hawthorne,  or  the  original  owner 
which  shows  a  dedication  of  what  is  now  called  Sixteenth  street,  to 
public  use,  unless  the  deeds  made  by  her  to  Mrs.  Walsh  and  W. 
H.  Hawthorne  be  so  construed.  For  while  the  land  of  Southgate 
appears  to  have  been  made  a  subdivision  of  the  city  of  Covin^on, 
and  laid  off  by  commissioners  into  blocks,  with  a  view  to  a  divisioa 
among  the  devisees,  there  is  nothing  to  show  that  Mrs.  Hawthorne, 
or  any  one  else  having  authority,  ever  passed  the  title  or  did  any  act 
showing  an  intent  to  dedicate  that  part  of  Sixteenth  street,  be- 
tween Greenup  and  Scott  streets. 

It  has  been  held  that  when  a  sale  of  lots  has  taken  place,  accord- 
ing to  maps  showing  squares,  lots  and  streets  laid  out,  and  such 
lots  are  conveyed  by  deeds,  describing  them  as  binding  on  or 
bounded  by  designated  streets,  a  deiiication  may  be  implied  for 
benefit  of  purchasers  of  adjacent  lots  whose  rights  thus  become  in- 
volved, whether  the  municipalijty  has  formally  accepted  the  dedica- 
tion or  not.  Roman  v.  Town  of  Portland,  8  B.  M.,  237:  Wickliffe 
V.  City  of  Lexington,  11  B.  M.,  155.  But  when  lots  sold,  are  not 
bounded  by,  but  so  described  as  to  actually  include  a  space  that 
might  constitute  part  of,  a  street  extended,  it  must  appear  there  was 
a  dedication  by  the  proprietor,  and  that  it  was  accepted  and  recog- 
nized by  the  municipality,  in  order  to  divest  subsequent  purchasers 
of  the  title  and  possession.  Gedge  v.  Commonwealth,  9  Bush,  61; 
Wilkins  v.  Barnes,  79  Ky.,  323. 

There  is  no  room  for  construction  as  respects  the  deeds  of  Mrs. 
Walsh  and  W.  H.  Hawthorne  to  appellants  for  the  south  half  of 
Sixteenth  street  was  actually  conveyed  thereby,  and  no  other  land 
is  conveyed.  Nor  do  we  think  the  two  deeds  from  Mrs.  Hawthorne, 
fairly  construed,  contain  an  implied  dedication  or  reservation  of  the 
land  in  dispute  for  the  purpose  of  dedicating  it  as  part  of  Sixteenth 
street.  For  the  centre  line  of  Sixteenth  street,  extended,  is  made 
the  north  boundary  line  of  lots  1  and  16,  and  the  southern  half  of  the 
space  that  would  constitute  Sixteenth  street,  if  it  was  extended  be- 
tween Greenup  and  Scott  streets  is,  in  terms  too  plain  to  be  misun- 
stood,  conveyed  to  Mrs.  Walsh  and  W.  H.  Hawthorne.  Nor  do  we 
think  the  word  "extended"  was  intended  to  mean,  or  does  properly 
mean,  that  a  dedication  had  already  been  made,  but  simply  that 
Sixteenth  street  when  or  if  ever  extended  would  occupy  that  space. 

The  evidence  is  that  the  purchaser  of  the  north  half  of  Sixteenth 
street,  between  Greenup  and  Scott,  claimed  and  held  it  under  his 
purchase  until  the  city  of  Covingion  purchased  the  right  to  use  it  as 
a  street.  And  the  southern  half  was  never  so  sold,  nor  any  claim 
set  up  to  it  by  appellee,  until  just  previous  to  commencement  of 
this  action.  On  the  contrary,  the  ground,  by  reason  of  its  elevation 
above  both  Scott  and  Greenup  streets,  was  inaccessible  for  purpose 
of  street  travel,  and  in  the  undisturbed  passessioa  of  appellants  and 
their  vendors  until  the  ordinance  in  question  was  passed. 

It  appears  that  some  time  before  Mrs.  Hawthorne  divested  herself 
of  title  to  the  land  in  dispute,  a  map  was  made  by  a  person  and  paid 
for  by  appellee,  upon  which  the  space  between  Greenup  and  Seott 
was  described  as  an  open  street.  But  as  there  is  no  evidence  the 
owner  of  the  land  in  dispute  ever  authorized  or  accepted  that  map, 
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it  can  not  be  r^rded  as  more  than  a  mere  ex  parte  proceeding  by 
appellee,  not  binding  on  the  owner,  or  effectual  for  any  purpose. 

In  our  opinion  there  is  nothing  {n  this  record  to  show  an  express 
dedication  of  the  land  in  controversy  for  a  public  street,  nor  any  act 
on  part  of  the  owners  creating  an  implied  dedication,  and,  conse- 
quently, appellee  has  no  right  to  now  appropriate  or  use  it  for  such 
purpose  without  compensation  to  appellants. 

And  the  judgment  is,  therefore,  reversed,  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 


Deshazer  v.  Commonwealth. 

(Filed  Oct.  14,  1890— iVb^  <o  be  reported.) 

Criminal  law — Bam  burning — The  indictment  for  barn  burning  and  the 
instmotions  given  on  the  trial  were  in  accordance  with  the  principles  of  law 
ffoyeming  nnch  cases,  and  the  jadgment  of  conyiction  is  affirmed. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

This  appeal  is  from  a  conviction  to  the  penitentiary  for  two  years 
for  bam  burning.  No  brief  is  on  file  for  appellant,  George  Deshazer, 
and  we  are  at  a  loss,  after  an  examination  of  the  record,  as  to  the 
ground  upon  which  he  expected  a  reversal. 

Section  3,  article  7  of  chapter  29,  of  the  General  Statutes,  says : 
"If  any  person  shall  willfully  and  unlawfully  burn  a  *  *  barn 
*  *  *  where  wheat,  corn  or  other  grain,  grass,  fodder  *  *  is 
usually  kept,  *  *  *  he  shall  be  confined  in  the  penitentiary  not 
less  than  one  nor  more  than  six  years." 

The  indictment  is  sufficient.  It  charges  that  the  accused  **did  un- 
lawfully, willfully,  feloniously  and  maliciously  8et  fire  to,  burn  and 
destroy  a  barn,  the  property  of  value  of  one  James  T.  Duncan,  and 
which  said  barn  was  then  a  place  where  corn  and  oats  were  usually 
kept,  and  in  which  said  ba.n  were  then  and  there  stored  at  the  time 
it  was  so  as  aforesaid  burned  by  said  Deshazer,  corn  and  oats." 

No  exception  was  taken  during  the  trial  to  any  ruling  of  the 
court,  save  to  the  instructious  which  were  given  to  the  jury. 

They  submitted  to  th'em  in  proper  language  and  with  all  proper 
qualifications  the  question  whether  the  accused  burned  the  barn, 
and  whether  it  was  of  the  character  named  in  the  statute.  They 
were  required  to  believe  this  in  the  affirmative  to  the  exclusion  of 
a  reasonable  doubt. 

Indeed  the  presumption  of  his  innocence,  and  that  he  must  not 
be  convicted  unless  they  believe  him  guilty  beyond  a  reasonable 
doubt,  was  presented  to  the  jury  in  proper  form  in  more  than  one 
instruction,  and  all  of  the  instructions  given  were  as  favorable  to 
him  as  he  had  a  right  to  expect. 

The  evidence  was  sufficient  to  authorize  the  verdict,  and  the  judg- 
ment is  affirmed. 
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Bbyant,  Ac.  v.  Wood,  Ac. 

{Filed  Oct.  11, 1890.) 

Surveys — Laches  of  holder — Limitation —  Waste — In  1849  appellee  obtained  a 
warrant  for  a  sarvey,  and  the  sarvey  was  made  in  1853,  bat  no  return  of  the 
survey  was  ever  made  to  the  register  of  the  land  office.  Appellee  never  en- 
tered into  possession  of  the  land  sarvey ed,  and  in  1888  he  institnted  this 
action  against  appellants  to  restrain  them  from  committing  waste  by  oot- 
ting  timber.  The  petition  alleges  that  appellants  were  in  possession  of  the 
land  and  had  obtained  a  patent  for  it  in  1884;  appellee  is  claiming  that  be 
is  the  equitable  owner  of  the  land-  Held — That  an  equitable  owner  of  land 
may  maintain  saoh  an  action,  bat  the  long  delay,  anaccoanted  for,  ahown 
in  this  case  is  sach  laches  as  deprives  him  of  all  rights  under  his  survey 
and  evidences  abandonment  of  same.  Public  policy  requires  that  he  should 
perfect  his  claim  under  the  survey  by  obtaining  a  grant  within  a  reasonable 
time. 

N.  A.  Bichardson  for  appellants. 

R.  D.  Hill  for  appellees. 

Appeal  from  Whitley  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellee,  Jesiah  Wood,  obtained  a  warrant  frqin  the  clerk  of 
the  Whitley  County  Court,  in  1849,  for  the  survey  of  six  hundred 
acres  of  vacant  land.  The  survey  was  made  on  March  2, 1853.  It 
does  not  appear  to  have  ever  been  returned  to  the  register  of  the 
land  office,  and  was  never  carried. into  (cnmt  by  the  issual  of  a 
patent.  With  the  making  of  the  survey  the  appellee  allowed  the 
matter  to  rest.  He  does  not  appear  to  have' ever  had  the  poasession 
of  the  land;  nor  does  he  account,  in  any  way,  for  his  failure  to  ob- 
tain a  grant  to  it. 

In  1888,  or  thirty-five  years  after  the  making  of  the  survey,  he 
brought  this  action  against  the  appellants,  who,  as  the  appellee  aveis 
in  his  petition,  are  in  possession  of  the  land,  and  who  obtained  a 
patent  for  it  in  1884  to  restrain  them  from  committing  waste  upon 
it  by  cutting  the  timber.  He  claims  to  be  the  equitable  owner  or  ft, 
by  virtue  of  his  survey. 

The  appellants  claim,  first,  that  their  demurrer  to  the  petitioa 
should  have  been  sustained,  because  the  petition  is  insufilcient,  inas- 
much as  it  does  not  aver  that  the  appellee  is  in  possession  of  the 
land,  and  asserts  only  an  equitable  title  to  it.""  It  is  true  an  action  of 
ejectment  can  not  be  maintained  upon  a  mere  equitable  right ;  bat 
this  is  not  such  an  action,  but  one  in  equity  to  stay  waste ;  and  when 
it  was  brought  even  the  equitable  owner  of  land,  although  not  in 
possession,  had  the  right  to  maintain  such  an  action.  General  Stat- 
utes (ed.,  1888),  page  1,387. 

It  is  true  that  the  Judgment  is  for  the  land ;  but  the  appellee  as- 
serted equitable  ownersliip  in  his  petition,  and  the  appellants,  in 
their  answer,  not  only  asserted  ownership  in  themselveaf  with  a 
prayer  that  their  title  be  quieted,  but  also  asked  that  the  app^ee 
oe  estopped  from  asserting  any  claim  to  the  land.  Under  these  cir- 
cumstances the  court  did  not  err  in  takine  control  of  the  qoestion 
of  ownership.  This  brings  us  to  the  second  claim  of  the  appellants, 
which  is,  that  the  appellee,  as  against  them,  has  no  right  or  title 
upon  which  he  can  recover.  This  he  must  do,  if  at  all,  upon  the 
strength  of  his  own  right. 


BRYANT,    &C.    V.    WOOD,    &C.  455 

His  warrant  appears  to  have  been  obtained  under  the  act  of  the 
Legislature,  of  February  8,  1836,  as  amended  by  the  act  of  February 
21,  1837.  Under  these  acts,  he  was  required  to  do  what  was  required 
of  the  holder  of  treasury  warrants,  under  which  vacant  lands  had 
been  theretofore  surveyed,  and  it  was  provided,  that  on  the  return 
of  the  plat  and  certificate  of  survey  to  the  register,  he  should  record 
them  and  issue  a  grant,  as  under  the  prior  existing  law.  Loughbor- 
ough's Statute  Laws  of  Kentucky,  pages  386-388. 

So  far  as  we  have  been  able  to  find  the  act  of  February  6,  1816, 
was  in  force  up  to  that  time,  relative  to  the  period  within  which  this 
return  should  be  made.    6  Littell's  Laws,  page  266. 

It  provided  that  it  should  be  done  within  one  year  from  the  date 
of  the  survey,  and  after  remaining  in  the  register's  office  for  six 
months  a  grant  should  issue. 

If  this  were  done,  the  grant  related  back  to  the  time  of  the  sur- 
vey, and  the  title  dated  from  the  making  of  it. 

Tne  act  further  provided,  that  if  the  survey  was  not  returned 
within  the  time  named,  it  might  be  returned  afterward,  and  a  grant 
issued;  but  in  such  case  the  patent  was  effective  only  from  the  date 
when  the  survey  was  returned. 

Various  acts  were  thereafter  passed,  giving  until  a  time  named  in 
them  to  return  the  survey;  but  the  statutory  rule  has  always 
existed,  so  far  as  we  have  been  able  to  find,  that  unless  the  survey 
was  returned  to  the  land  office  within  the  time  given,  the  grant 
should  only  relate  to  the  time  when  such  return  was,  in  fact,  made. 
The  Bevised  Statutes  of  1852  required  the  return  to  be  made 
within  fbur  months  from  the  making  of  the  survey,  while  our  pres- 
ent law  fixes  the  time  at  six  months ;  and  each  provide,  that  if  done 
within  the  time  named  the  title  granted  is  to  relate  back  and  take 
effect  .as  of  the  date  of  the  survey;  but  that  if  returned  after  the 
time  named,  as  is  allowable,  the  legal  title  vests  in  the  grantee  only 
from  the  issual  of  the  patent.  Bevised  Statutes,  chapter  102 ;  Gen- 
eral Statutes,  chapter  109. 

The  party  by  the  survey  acquires  a  claim  to  the  land,  or  what 
has  tieen  termed  by  this  court,  **^n  inchoate  title."  Flippin  v. 
Hays,  Ac.,  3  Met^  215. 

If  he  fails  to  return  the  survey  to  the  land  office,  within  the  time 
fixed  by  the  statute,  this  inchoate  right  still  exists,  and  may  be  per- 
fected by  grant,  vesting  him  with  the  legal  title  from  the  time  of 
its  issual. 

This  certainly  does  not  mean,  however,  that  this  inchoate  right  is 
to  exist  forever.  It  can  not  well  be  supposed  that  the  Legislature 
so  Intended.  Take,  for  instance,  the  case  now  presented.  The  ap- 
pellee has  never  carried  his  survey  into  grant.  It  was  made  thirty- 
five  years  ago.  He  furnishes  no  reason  for  this  long  delay,  and, 
doubtless,  none  exists.  He  has  never,  so  far  as  the  record  shows, 
been  in  possession  of  the  land ;  and  now,  after  the  State  has  granted 
it  to  others,  and  they  have  paid  for  it  and  are  in  possession  ot  it, 
and  have  likely  improved  it,  more  or  less,  he  springs  up,  as  if  from 
a  Rip  Van  Winkle  sleep,  and  asserts  claim  to  it.  We  are  aware  that 
section  8,  chapter  109  of  the  General  Statutes  provides,  that  * 'every 
entry,  survey  or  patent  made,  or  issued  under  this  chapter,  shall  be 
voici,  so  far  as  It  embraces  lands  previously  entered,  surveyed  or 
patented';''  but  this  certainly  does  not,  by  inference,  even  authorize 
one,  who  has  merely  had  a  survey  made  of  land,  to  lie  by  for  any 
lenff'th  of  time  without  carrying  it  into  grant,  and  then  after  others, 
acting  in  good  faith,  have  expended  their  means  for  it,  and  have, 
perhaps,  improved  it,  and  are  in  possession  of  it   to   claim  it, 
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although  more  than  a  quarter  of  a  century  has  elapsed,  withoat  fur- 
ther step  upon  his  part,  and  without  ever  having  been  in  posseaeion 
of  the  land. 

Whether  you  term  it  an  inchoate  right  or  title  which  he  acquires, 
it  is  but  an  eq^uity.  The  law  looks  to,  and  public  policy  requires,  a 
perfection  of  it  by  grant  within  a  reasonable  time. 

The  party  may  lose  the  inchoate  right  by  neglect  or  laches  on  his 
part.  He  may,  by  long  delay,  lead  the  State  and  individuals,  act- 
mg  in  good  faith,  to  believe  that  he  has  abandoned  it,  and  all  inten- 
tion of  perfecting  it  by  grant. 

It  is,  of  course,  impossible  to  fix  any  certain  period  of  time  within 
which  this  shall  be  considered  as  having  taKen  place;  each  case 
must,  to  some  extent,  rest  upon  its  own  circumstances ;  but  certainly 
the  unreasonable  and  long  cielay  which  has  occurred  in  this  instance, 
and  which  is  entirely  unaccounted  for,  coupled  with  the  non-pos- 
session, and  a  lack  df  any  thing  showing  a  purpose  to  convey  the 
survey  into  a  grant,  authorizes  a  court  of  eouity  to  say  that  the 
party,  by  reason  of  his  neglect  and  laches,  shall  be  deemed  to  have 
abandoned  his  claim,  and  lost  his  inchoate  right. 

The  judgment  is,  therefore,  reversed,  with  directions  to  dismiss 
the  petition. 
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Same  v.  Quisenberry. 

{Filed  Oct.  14,  1S90— Not  to  be  reported,) 

Condemnation  f Of  railroad  purposes -^Excessive  damages — Rule  as  to  compensa- 
tion— On  an  appeal  from  a  judgment  assessing  damages  in  a  oomdemnation 
proceeding,  an  objection  being  made  that  the  damage  assessed  was  exoes- 
sive,  there  bein^  nothing  to  show  that  sach  verdict  was  the  result  of  pas- 
sion or  prejadice,  it  will  not  be  disturbed. 

The  rule  laid  down  by  this  court,  by  which  to  fix  compensation  in  oon- 
demnation  proceedings,  is,  first,  to  ascertain  the  value  of  the  entire  tract, 
excluding  all  consideration  of  the  question  of  the  enhancement  of  the  valaeof 
the  land  resulting  from  the  proposed  improvement;  then.^what  will  be  its 
value  after  the  appropriation  of  such  part  of  it  as  may  be  taken?  The 
diminution  in  value  of  the  entire  tract  is  as  much  a  taking  within  the  ihean- 
ing  of  the  Constitution  as  is  the  strip  of  land  upon  which  the  road  bed  lies. 
The  general  enhancement  of  value  of  the  tract  not  taken  by  reason  of  the 
improvement  can  not  be  set  off  against  the  value  to  be  ascertained  accord- 
ing to  the  foregoing  rAles.  But  the  "ordinary  inconvenience  and  damage 
that  may  result  from  the  prudent  operation  of  the  road  may  be  set  off  by 
the  benefits  and  advantages,  if  any,  that  may  be  reasonably  anticipated 
from  the  construction  and  operation  of  the  road." 

F.  W.  Darby  for  appellant  in  both  cases. 

Geo.  W.  Duvall  for  appellant  against  Ingram. 

Blue  <&  Blue  and  Wm.  Marble  for  appellee,  Ingram. 

Geo.  W.  Duvall  for  appellee,  Quisenberry. 

Appeal  from  Caldwell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

These  two  cases  are  heard  together.    Each  case  is  a  proceeding  by 
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the  appellant  to  condemn  a  right  of  way  through  the  appellees'  tract 
of  land. 

The  jury^  in  the  ease  against  the  appellee,  Ingram,  assessed  the 
actual  and  incidental  damage  to  his  land  at  $850.  The  complaint 
here  that  said  damage  was  excessive  can  not  be  considered,  for  the 
reason  that  the  verdict  of  the  jury  does  not  seem  to  have  been  influ- 
enced by  pa&sion  or  prejudice,  and  unless  it  appears  that  the  verdipt 
was  so  influenced,  we,  according  to  a  long  line  of  cases,  can  not  dis- 
turb the  verdict. 

In  a  case  like  this,  where  private  property  can  not  be  taken  for 
public  use,  unless  just  compensation  therefor  has  been  previously 
made,  the  following  rules  has  been  laid  down  by  this  court.  See 
Asher  v.  L.  <fe  N.  R.  R.  Co.,  10  Ky.  Law  Rep.,  187.  First,  to 
ascertain  the  value  of  the  entire  tract,  excluding  all  consideration  of 
the  question  of  the  enhancement  of  the  value  of  the  land,  resulting 
from  the  proposed  improvement;  then  what  will  be  its  value  after 
the  appropriation  of  such  part  of  it  as  may  be  taken.  The  differ- 
ence in  value  thus  found,  still  excluding  the  enhancement,  is  the 
true  compeasation  to  which  the  owner  is  entitled.  How  much  less 
is  the  land  worth  after  the  taking  than  before  the  taking,  excluding 
always  the  question  of  enhancement  of  value  by  reason  of  the  im- 
provement. The  value  is  not  reached  by  determining  the  value  of 
the  strip  taken  for  actual  use;  but  its  value,  when  considered  in  its 
relation  to  the  entire  tract,  which  includes  every  direct  damage  or 
injury  tending  to  diminish  in  value  the  entire  tract  by  reason  of  the 
use  and  appropriation  of  the  strip  for  the  contemplated  purpose,  all 
of  which  enters  into  the  estimate  of  compensation.'*  The  dimuni- 
tion  in  value  of  the  entire  tract  is  as  milch  a  taking,  within  the 
meaning  of  the  Constitution,  as  is  the  strip  of  land  upon  which  the 
road-bed  lies.  It  is  this  taking  that  the  owner  is  entitl^  to  com- 
pensation for,  without  reference  to  any  supposed  or  actual  enhance- 
ment of  the  value  of  the  land  in  that  neighborhood,  including  that 
of  defendant.  Such  general  enhancement  of  value  of  the  tract,  not 
taken  by  reason  of  the  improvement,  can  not  be  set-off  against  the 
value  to  be  ascertained,  according  to  the  foregoing  rules. 

But  the  "ordinary  inconvenience  and  damage  that  may  result 
from  the  prudent  operation  of  the  road  may  be  set-off  by  the  bene- 
fits and  advantages,  if  any,  that  may  be  reasonably  anticipated  from 
the  construction  and  operation  of  the  road." 

It  is  a  mistake  to  say  that  appellant  only  got  an  easement  to  the 
road-bed.  The  compensation  for  this  slip  of  ground  was  for  its  fee, 
if  the  owner  thereof  possessed  that  kind  of  title,  and  to  the  extent 
of  this  strip  the  appellant  owned  a  distinct  and  fee  simple  right 
through  the  appellee's  land. 

If  there  were  any  errors  committed  in  admitting  evidence  to  go 
to  the  jury,  they  were  not  prejudicial  to  the  substantial  rights  of  tlie 
appellant.  The  instructions  given  by  the  court  were  as  favorable  to 
the  appellant  as  it  was  entitled  to. 

The  Judgment  is  afiirmed. 

In  the  case  of  Quisenberry  the  damage  assessed  was  $800.  We 
can  not  say  that  the  jury  was  influenced  by  passion  or  prejudice. 
Hence,  we  can  not  disturb  their  verdict.  The  rules  as  to  fixing  com- 
I>eiisation,  laid  down  in  the  case,  supra^  is  applicable  in  this  case, 
and  the  errors  complained  of  in  admitting  evidence  did  not  preju- 
dice the  substantial  rights  of  the  appellant. 

The  Judgment  is  affirmed. 
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MITCHELL   V.  COMMOXWEALTH. 

{Filed  Oct,  14, 1890— i\"o<  to  be  reported.) 

1.  Criminal  la7u — Evidence — Dying  declaration  of  an  accomplice — Upon  tb© 
trial  of  appellant  charged  with  aiding  and  abetting  another  in  the  commis- 
sion of  marder,  the  declaration  of  the  principal,  exculpating  appellant, 
made  jast  before  he  was  hang  by  a  mob,  was. incompetent.  Dying  declara- 
tions are  only  allowed  when  made  by  the  deceased  where  his  death  is  the 
subject  of  investigation,  and  this  is  allowed  from  mere  necessity.  But  thia 
testimony  having  been  admitted  without  objection,  appellant  received  the 
benefit  of  it. 

2.  Witness  compelled  to  ansiver  question  tending  to  degrade  him  ^yw/y-s- Appel- 
lant offered  himself  as  a  witness,  and  on  cross-examination  was  asked  if  he 
had  not  once  been  in  a  State  prison.  This  question  he  was  required  to  an- 
swer over  the  the  objection  of  his  counsel,  and  his  response  was  that  he  had 
been  in  the  Ohio  penitentiary.  Held — That  this  was  not  error.  In  casea 
where  the  answer  of  the  witness  would  convict  him  of  crime  or  show  snoh 
infamy  as  would  render  him  incompetent,  he  should  not  be  compelled  to 
answer,  but  such  questions  as  when  answered  only  tend  to  disgrace  witness, 
he  may  be  compelled  to  answer.  Besides  the  privilege  in  such  oasej  as 
would  render  the  witness  infamous  or  rather  make  him  guilty  of  a  crime  is 
to  be  exercised  by  the  witness  alone.  It  is  for  his  protection  and  not  that 
of  the  party  on  trial  that  the  law  interposes  and  says  you  shall  not  be  com- 
pelled to  answer. 

3.  Instructions — The  court  properly  refused  an  instruction  offered  by  ap- 
pellant that  aiding  in  commission  of  the  crime,  must  be  by  force  of  arms. 
It  also  properly  refused  an  instruction  offered  directing  the  jury  to  find  for 
the  defendant,  as  his  guilt  was  clearly  shown  by  the  evidence. 

Jno.  D.  WickliflTe  and  Chas.  Carroll  for  appellant. 

P.  W.  Hardin  and  N.  W.  Halstead  for  appellee. 

Appeal  from  Nel8on  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant,  Mitchell,  was  convicted  of  the  murder  of  one  La- 
vine,  a  peddler,  near  the  town  of  Belmont,  in  Bullitt  county.  There 
was  a  change  of  venue  to  the  county  of  Nelson,  where  the  con- 
viction was  had.  His  confederate  in  the  crime,  Ardell,  had  been 
taken  from  the  Jail,  in  Bullitt  county,  by  a  mob  and  hung,  and  in 
order  to  a  fair  and  impartial  trial  the  prosecution  against  the  appel- 
lant was  conducted  in  another  venue. 

The  man  murdered  was  near  the  L.  &  N.  railroad,  at  the  house  of 
a  man  by  the  name  of  CoUings,  exhibiting  to  Collings  or  his  fam- 
ily some  of  his  goods,  when  Mitchell,  the  appellant,  approached        j 
the  house,  asking  for  buttermilk.    The  milk  was  given  him  and  hia        i 
associate,  Ardell,  who  was  not  in  sight  of  where  the  peddler  was        , 
making  a  display  of  his  wares,  also  drank  some  of  the  milk,  it  bav-        | 
ing  been  taken  to  him  by  Mitchell.    The  two,  Ardell  and  Mitchell, 
started  on  their  way  down  the  railroad  and  stopped  near  a  cat  in 
the  road,  either  to  rest  or  in  wait  for  the  doomed  man.    The  de- 
ceased reached  the  railroad  and  while  passing  through  a  cut  the  two 
men  started  after  him,  or  in  the  direction  of  the  deceased,  walking 
rapidly. 

The  witness  who  saw  them  was  going  in  an  opposite  direction, 
and  had  gone  so  far  as  to  place  himself  where  he  could  not  see  the 
shot  fired  that  took  Lavine's  life.  He  heard  the  report  of  the  pistol 
and  the  exclamation  and  cry  of  the  deceased,  who  was  making  his 
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way  from  the  two  men.  He'  returned  and  found  that  the  deceased 
had  been  shot  in  the  abdomen,  and  from  that  shot  he  died  in  Louis- 
ville in  a  few  days  after  his  removal  to  that  city.  Parties  started 
in  pursuit  of  the  two  guilty  men,  who  were  taking  a  circuitous 
route,  with  a  view  of  avoiding  detection,  and  when  arrested  they 
both  denied  having  been  on  the  L.  &  N.  road  at  the  point  where 
the  shooting  took  place.  The  appellant,  however,  finally  said  that 
Ardell  was  the  man  that  did  the  shooting,  and  that  it  was  done 
against  his,  Mitchell's,  protest.  Ardell  heard  Mitchell's  statement 
and  said,  in  substance,  that  he  was  the  guilty  man,  and  that  Mitch- 
ell was  in  no  manner  to  blame.  Ardell  also  proclaimed  Mitchell's 
innocence  at  the  time  he  was  hung  by  the  mob,  and  the  men  who 
had  taken  the  law  into  their  own  hands,  fearing  that  Mitchell  might 
be  innocent,  returned  him  to  jail,  that  he  might  be  tried  by  a  judge 
and  jury. 

On  the  trial  below  the  accused  oflFered  to  prove  by  a  witness  the 
confession  made  by  Ardell,  at  the  time  he  was  hung  by  the  mob, 
exculpating  Mitchell  from  all  blame  and  making  himself  the  mur- 
derer. This  testimony  was  objected  to  and  sustained  by  the  court, 
and  is  one  of  the  errors  complained  of. 

Dying  declarations  are  only  allowed  when  made  by  the  deceased, 
where  his  death  is  the  subject  of  the  investigation,  and  this  is  al- 
lowed from  mere  necessity,  so  as  to  prevent  the  murderers  from 
going  unpunished;  and  we  know  of  no  instance  where  the  declara- 
tion or  confession  of  a  confederate  in  crime  is  allowed,  unless  a  part 
of  the  re^  gestfe,  to  exculpate  or  convict  one  charged  with  a  crimi- 
nal offense.  In  this  instance  the  accused  had  the  benefit  of  the  con- 
fessions made  by  Ardell  at  the  time  the  assault  was  made  and  also 
when  the  two  were  taken  before  the  magistrate.  What  took  place 
at  each  time  seems  to  have  gone  to  the  jury  without  objection,  and 
in  this  manner  the  appellant  had  the  benefit  of  Ardell's  statement 
that  he,  Ardell,  was  alone  guilty. 

The  appellant  offered  himself  as  a  witness,  and,  on  cross-examina- 
tion, was  asked  if  he  had  not  once  been  in  a  State  prison.  This 
question  he  was  required  to  answer  over  the  objection  of  his  coun- 
sel, and  his  response  was  that  he  had  been  in  the  Ohio  penitentiary. 
This  is  another  error  urged. 

In  cases  where  the  answer  of  the  witness  would  convict  him  of 
crime,  or  show  such  infamy  as  would  render  him  incompetent,  he 
shonld  not  be  compelled  to  answer;  but  such  questions,  as  when 
answered,  only  tend  to  disgrace  witness,  he  may  be  compelled  to 
answer.  These  two  men  who  committed  this  murder  were,  doubt- 
less, tramp,  traveling  through  the  country  unknown  and  for  the 
purpose  of  making  their  living  in  a  dishonest  way,  and  when  offer- 
ing himself  as  a  witness  the  Commonwealth  had  the  right  to  in- 
quire, as  of  any  other  witness,  what  had  been  his  pursuits  in  life; 
where  he  had  lived;  in  what  places  he  had  rasided;  if  he  had  ever 
been  confined  in  prison,  with  a  view  of  showing  what  credit  should 
be  attached  to  his  testimony  as  well  as  to  enable  the  jury  to  arrive 
at  the  truth  of  the  question  at  issue. 

It  is  true  that  where  the  iasue  involves  a  former  conviction,  the 
record  of  that  fact  being  the  best  evidence,  must  be  produced;  but 
we  see  no  reason  for  conceding  to  a  witness  the  right  to  refuse  an- 
swering a  question  that  may  tend,  when  answered,  to  disgrace  him 
or  to  lessen  the  weight  of  his  testimony.  Besides  the  privilege  in 
such  cases  as  would  render  the  witness  infamous,  or  rather  make 
him  guilty  of  a  crime,  is  to  be  exercised  by  the  witness  alone.    It  is 
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for  his  protection  and  not  that  of  the  party  on  trial  that  the  law  in- 
terposes and  says  you  shall  not  be  compelled  to  answer. 

The  instructions  offered  by  counsel  for  defense  were  all  jriven  but 
two,  and  they  were  properly  refused.  The  accused  was  indicted 
for  aiding  and  abetting;  the  murder.  The  instruction  was  that  the 
aiding:  must  be  by  force  and  arms.  Such  instruction  was  properly 
refused.  The  other  instruction  was  to  tind  for  the  defendant.  The 
testimony  shows  the  Kuilt  of  both.  They  were  in  wait  for  the  ped- 
dler, at  the  mouth  of  tlie  cut,  and  would  have  robbed  him,  if  the 
shot  had  taken  his  life  at  once.  In  thls.it  failed,  and  the  fear  of  ex- 
posure, from  the  cries  of  the  wounded  man,  caused  them  to  flee  for 
safety. 

The  story  of  the  accused  as  to  the  manner  or  cause  of  the  killing 
is,  itself,  incredible.  He  states  that  when  himself  and  Ardell  started 
on  their  journey,  after  resting  by  the  road  side,  that  Ardell  was  some 
thirty  yards  ahead  of  him,  and  he  then  saw  a  man  with  a  pack 
walking  slowly  ahead  of  Ardell.  When  Ardell  came  up  to  him  he 
said  to  the  man:  ''Sheettet/,  what  time  is  it,^^  The  man  answered:  **/ 
hat'e  no  time,^^  and  raising  h'ls  Mirk  struck  Ardell  on  the  head^  when 
Ardell  drew  his  pistol  and  shot  him;^*  and  when  reproved  for  it  by 
Mitchell,  Ardell  said  he  was  mad;  could  not  help  it;  he,  the  de- 
ceased, had  struck  him  on  the  head.  The  appellant  not  only  acquits 
himself,  but  makes  a  case  of  self-defense  on  the  part  of  Ardell,  plac- 
ing the  peddler,  who  was  at  the  mercy  of  the  tramps,  as  the  of- 
fender, striking  Ardell  on  the  head  with  a  stick,  in  this  lonely  spot, 
without  any  provocation  whatever.  This  statement,  and  their  con- 
duct after  the  murder,  is  inconsistent  with  the  theory  of  innocence 
on  the  part  of  either. 

In  our  opinion  the  instruction  was  proper,  and  the  Judgment  is 
now  affirmed. 


Christian,  trustee  of  jury  fund,  v.  Byaks. 

{Filed  Oct.  14,  1890.) 

County  afiorney's  compensation— Forfeited  bail  honds — A  person  was  arrested 
on  a  warrant,  charging  him  with  the  offense  of  shooting  another  pereOD 
with  intent  to  kill  him,  and  taken  before  a  justice  of  the  peace,  who  admit- 
ted him  to  bail  in  the  sum  of  $5,000,  to  appear  before  him  for  examination. 
The  bail  bond  was  gi^en,  and  the  accused  failed  to  appear,  whereupon  the 
justice  indorsed  "forfeited"  on  the  bond,  and  returned  it  to  the  circait 
court,  where  a  judgment  of  forfeiture  was  rendered,  and  after  a  collection 
of  a  part  of  the  money,  the  county  attorney,  who  had  prosecuted  the  caw 
before  the  justice  and  before  the  circuit  court,  as  assistant  to  the  Common- 
wealth's attorney,  claimed  his  commission  of  thirty  per  cent,  for  prosecu- 
ting before  the  justice  and  fifteen  per  cent,  additional  for  his  services  in 
the  circuit  court  under  section  9,  article  ,S,  chapter  6,  General  Statutes,  and 
under  the  act  of  April  28, 1884.  >%•/«/— That  the  county  attorney  is  only 
entitled  to  his  commission  of  Hfteen  per  cent,  for  services  in  the  circait 
court.  The  commission  of  thirty  per  cent,  ia  allowed  only  on  fines  and  for- 
feitures that  final  judgments  are  rendered  on  in  the  lower  courts,  and  not 
on  merely  preparatory  proceedings  for  the  circuit  court. 

P.  W.  Hardin  for  appellant. 

J.  E.  Byars,  E.  W.  Hines  and  Byars  &  Terrj^  for  appellee. 

Appeal  from  Todd  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Bennett. 

Robert  Bigbee  was  arrested  upon  a  warrant  charging  him  with 
the  offense  of  shooting  another  person  with  intent  to  kill  him.  The 
juKtice  of  peace,  before  whom  Bigbee  was  taken  for  examination, 
took  his  bail  in  the  sum  of  $5,000,  to  thereafter  appear  before  him 
to  answer  said  charge.  Bigbee  did  not  appear,  thereupon  the  jus- 
tice indorsed  upon  the  bail  bond  the  word  ''forfeited,"  with  his  sig- 
nature thereto,  and  returned  the  bond  to  the  clerk  of  the  circuit  court, 
where  it  was  docketed  and  summons  served  thereon,  and  Judgment 
was  obtained  thereon  against  the  sureties  and  a  part  of  the  money 
collected.  The  county  attorney,  who  prosecuted  in  the  justice's  and 
circuit  courts,  in  the  latter  as  assistant  of  the  Commonwealth's  at- 
torney, claims  thirty  per  cent,  of  the  sum  realized  for  prosecuting  in 
the  examining  court,  and  fifteen  per  cent,  additional  for  assisting 
the  Ck)mmon wealth's  attorney  in  the  circuit  court.  The  circuit 
<M)urt  allowed  the  appellee  both  sums.  The  appellant,  as  trustee  of 
the  jury  fund,  has  appealed. 

Section  9  of  article  3,  chapter  6,  Grenerar Statutes,  provides,  in  sub- 
stance, that  in  all  prosecutions  for  misdemeanors,  before  any  county 
judge,  police  judge,  justice  of  the  *peace,  Ac,  the  county  attorney 
shall  receive  thirty  per  cent,  of  all  fines  and  forfeitures  imposed  or 
recovered  in  such  prosecutions,  provided,  Ac.  The  act  of  April  28, 
1884,  makes  it  the  duty  of  the  county  attorney  to  assist  the  Com- 
monwealth's attorney  in  prosecutions  in  the  circuit  court,  and  fixes 
his  compensation  at  fifteen  per  cent,  of  all  judgments  in  favor  of  the 
Commonwealth  for  fines  and  forfeitures,  &c. 

The  only  jurisdiction,  in  a  case  like  this,  that  the  justice  has  is  to 
take  the  bail  bond,  and  if  the  defendant  does  not  comply  with  its 
stipulations  by  appearing,  Ac,  to  indorse  on  the  bond  '^forfeited," 
and  return  it  to  the  clerk  of  the  circuit  court,  where  it  is  proceeded 
on  in  every  respect  as  other  forfeitures  on  bail  bonds  that  are  taken 
in  said  court.  Except  the  taking  of  said  bond  and  the  indorse- 
ment thereon  of  the  word  "forfeited"  by  the  justice  the  jurisdictional 
power  is  exclusively  in  the  circuit  court.  It  Is  in  that  court  that  all 
proceedings  against  the  bail  must  be  had,  irresnective  of  the  amount 
of  the  bail  bond.  The  justice  has  no  jurisdiction  over  it  whatever, 
except  to  take  it  and  make  the  indorsement.  This  he  does  as  an  ex- 
amining court,  to  determine  whether  or  not  the  accused  shall  be 
held  to  answer  the  charge  in  the  circuit  court;  if  he  concludes  to 
hold  him  over  to  answer  said  charge  the  case,  as  well  as  the  bail 
bond,  is  turned  over  to  the  circuit  court.  His  power  thereon  ceases. 
And  if  he  forfeits  the  bail  bond  that,  also,  is  turned  over  to  the  cir- 
cuit clerk,  and  the  justice's  power  over  that  likewise  ceases. 

The  taking  of  the  bond  and  the  forfeiting  of  it  are  in  no  sense  a 
prosecution  before  the  justice.  It  only  prepares  the  way  for  a  prose- 
cution by  the  circuit  court  in  case  of  a  forfeiture. 

The  term  fines  and  forfeitures,  as  mentioned  in  the  General  Stat- 
utes, of  which  the  county  attorney  is  entitled  to  thirty  per  cent., 
evidently'  means  ludgments  for  fines  or  on  forfeitures  rendered  in 
the  county  judge's,  or  police  judge's  or  justice's  courts,  and  not  thirty 
per  cent,  on  merely  preparatory  proceedings  for  final  action  in 
another  court.  Were  the  rule  ^otherwise,  and  as  contended  for  by 
the  appellee,  it  would  cost  the  Commonwealth  seventy  per  cent,  of 
the  money  collected  on  such  forfeitures  for  collecting  it,  which, 
unless  the  case  was  contested,  would  not  require  more  than  ten  min- 
utes of  the  attorney's  time,  and  but  little  legal  skill  or  1?  irning. 

Certainly  the  charging  of  such  fees  in  like  cases  in  private  practice 
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Avould  be  regarded  as  an  extortion;  and  it  is  presumed  that  the  law- 
makers never  meant  to  authorize  such  charges  against  the  Common- 
wealth. The  statute,  supra,  should  be  so  construed  as  not  to  allow 
such  charges,  unless  it  expressly  allows  them;  but,  as  said  by  a  fair 
and  reasonable  construction  of  said  statute,  the  fines  and  forfeitures 
thereon  mentioned  refers  to  such  as  are  prosecuted  to  judgment  in 
said  courts,  and  not  to  such  as  said  courts  have  no  Jurisdiction  of,  ex- 
c^'^)t  to  send  them  to  the  circuit  court  for  trial  and  judgment.  It  is 
clear  that  the  appellee  was  only  entitled  to  fifteen  per  cent,  of  the 
forfeiture  collected. 

The  judgment  is  reversed,  with  directions  to  allow  the  appellee 
only  fifteen  per  cent. 


Berry  v.  Commonwealth* 
(Filed  Oct.  14,  1890— iV^o^  to  be  reported.) 

1.  Parties  to  actions — Surety— T\i\^  action  was  instituted  in  1881  by  the 
treasurer  of  Franklin  county,  suing  for  use  of  Franklin  county  and  Franklin 
County  Cojrt  against  appellant,  surety  on  the  county  levy  bond  of  H&v- 
kins,  sheriff  of  Franklin  county.  Held — That  under  the'  act,  approved 
March  9,  1868,  creating  the  office  of  treasurer  of  Franklin  county  and  pre- 
scribing his  duty,  the  treasurer  is  authorized  to  receive  all  money  due,  or 
to  become  due  to  said  county,  and  to  sue  for  and  receive  all  unpaid  balanoeft 
dae  the  county  from  sheriffs  and  other  collecting  officers  of  the  county. 

2.  Pleadijtg — Answer — The  answer  of  appellant,  alleging  that  two  of  the 
sureties  on  the  former  bond,  executed  before  the  levy  was  made  by  the 
county  court,  would  s'gn  the  bond  and  become  jointly  bound  with  him  as 
sureties,  was  insufficient,  as  there  wan  no  allegation  of  the  further  fact  that 
he  had  been  deceived  and  misled  by  the  county  judge,  before  whom  the  bond 
was  executed. 

3.  Verdtct  on  immateiinl  question — The  finding  of  the  jury  that  appellant 
signed  the  bond,  upon  the  faith  and  with  the  knowledi^e  that  the  two  per** 
sons,  named  were  sureties  upon  the  original  bond,  was  not  at  all  mate- 
rial one  way  or  the  other,  inasmuch  as  that  bond  was  not  obligatory  upon 
them,  which  it  is  to  be  presumed  appellant  knew. 

Win.  Lindsay  and  J.  &  J.  W.  Rodman  for  appellant. 

D.  W.  Lindsey  and  Geo.  C.  Drane  for  appellee. 

Appeal  from  Franklin  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

Judgment  was  rendered  in  this  case  for  the  plaintiff,  John  W. 
Pruett,  treasurer,  suing  for  ase  of  Franklin  county  and  Franklin 
County  Court,  agaipst  appellant,  surety  in  the  county  levy  bond  of 
Hawkins,  sheriff  of  Franklin  county. 

It  was  held,  in  the  case  of  Owens  v.  Ballard  Countv  Court,  8 
Bush,  614,  that  in  order  to  give  the  county  court  the  right  to  Insti- 
tute an  action  against  the  sheriff  and  his  sureties  there  must  be  an 
order  of  the  court,  designating  the  person  to  whom  the  money  due 
the  county  is  to  be  paid,  and  then  the  sheriff,  upon  proper  demand 
made,  refusing  to  pay,  is  liable.  It  was  further  held  that  to  author- 
ize a  county  court  to  institute  an  action  for  recovery  of  money 
allowed  to  a  county  creditor,  in  satisfaction  of  his  claim,  as  providea 
in  section  6,  article  2,  chapter  26^  Bevised  8tatutes,  subf^tantially 


BERRY  V.   COMMONWEALTH.  463 

embodied  in  corresponding  section  and  chapter  of  the  General  Stat- 
utes, it  is  necessary  that  an  alle^ration  of  fact  be  made,  showing 
substitution  of  the  county  to  rights  of  such  creditors. 

But  by  an  act,  approved  March  9,  1868,  the  office  of  county  treas- 
urer, for  the  county  of  Franklin,  was  created,  and  that  officer  is 
empowered  to  collect,  receive  and  receipt  for  all  money  due  the 
county  from  collecting  officers  thereof,  and  to  be  held  by  him  subject 
to  order  of  the  county  court.  It  is  also  made  his  duty  to  institute 
actions  against  all  delinquent •sheriflfe  or  collectors  of  that  county; 
and  it  is  thereby  made  the  duty  of  the  sheriflfe  and  collectors,  in 
October  of  each  year,  to  settle  their  accounts  with  the  treasurer  and 
pay  over  any  balance  due  by  them. 

Section  4  of  that  act  provides:  "It  shall  not  be  lawful  for  any  one, 
except  said  treasurer,  to  receive  any  money  due,  or  to  become  due, 
to  said  county:  Provided,  however^  That  the  sheriff  or  collector  may, 
as  heretofore,  pay  oflf  claims  against  the  county,  out  of  the  county 
levy,  and  receive  credit  therefor  in  said  settlemenj." 

It  seems  to  us  it  was  evidently  intended  by  that  act  that  in  case  of 
defalcation  or  failure  of  the  sheriff  to  collect  and  pay  to  county  cred- 
itorsihe  amounts  severally  due  them  the  county  treasurer  is  to  have 
the  power  to  sue  for,  and  recover,  such  unpaid  allowances  as  well  as 
what  may  be  found  due  the  county  when  a  settlement  is  made. 
For,  manifestly,  it  was  not  intended  county  creditors  should  lose 
their  claims  or  the  right  to  look  to  the  county  court  for  payment,  on 
account  of  the  defalcation  of  the  sheriff  or  collector  of  the  county 
levy. 

It  appears  that  the  original  county  levy  bond  of  the  sheriff  was 
executed  in  December,  1880,  previous  to  the  county  levy,  which  was 
not  made  until  the  May  term,  1881,  of  the  county  court.  But  al- 
though, as  heretofore  held  by  this  court,  the  sureties  in  that  bond 
were  not  bound  thereby,  because  it  was  executed  anterior  to  order 
of  court  fixing  the  amount  of  county  levy,  still  two  of  them,  in 
June,  1881,  moved  the  court,  requiring  the  sheriff  to  give  additional 
security.  And  the  county  court  did  then  require  a  new  bond,  and 
the  one  in  which  appellant  is  surety  was  executed.  But  it  is  alleged 
by  him  as  a  defense  he  executed  the  bond  upon  the  faith  two  of 
those  who  were  sureties  in  the  original  bond,  would  sign  and  be- 
come jointly  bound  with  him  in  the  one  executed  in  June,  1881. 

Even  if  such  had  been  the  fact,  as  alleged,  it  would  have  been  no 
defease  to  the  action  in  the  absence  of  allegation  and  proof  of  the 
further  fact  he  had  been  deceived  and  misled  by  the  county  judge, 
before  whom  the  bond  was  executed.  The  only  fact  having  any 
bearing  found  by  the  jury  was,  that  appellant  signed  the  bond 
upon  the  faith  and  with  the  knowledge  that  the  two  persons  named 
were  sureties  upon  the  original  bond,  w-hich  was  not  at  all  material, 
one  way  or  another,  inasmuch  as  that  bond  was  not  obligatory  upon 
them,  which  it  is  to  be  presumed  appellant  knew. 

It  seems  to  us  as  the  amount  of  the  judgment  is  for  what  was 
found  due  in  the  settlement  made  with  the  sheriff  by  the  county 
treasurer,  there  was  no  alternative  but  a  recovery  therefor  against 
the  sheriff  and  his  sureties. 

Judgment  affirmed. 
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Keeny  v.  Burke. 
{Filed  Oct.  29,  1890.) 

Homestead— -S.  debtor  ie  not  entitled  to  a  homestead  as  against  a  d«^t 
created  before  the  erection  of  the  improvements  on  the  land,  although  the 
debt  is  eyidenced  by  a  note  exeoated  sabseqaent  to  the  erection  of  the 
improyements. 

In  this  case  the  debtor  was  not  entitled  to  a  homestead  as  against  a  debt 
created  for  lamber  used  in  the  erection  of  the  improvements  on  the  land, 
and  it  is  immaterial  that  a  part  of  the  lamber  was  not  delivered  nntil  some  > 
of  the  improvements  had  been  put  opon  the  land,  and  after  the  debtor  had 
moved  thereon  and  occapied  it  as  a  homestead,  as  the  lamber  was ^o  deliv- 
ered under  a  contract  made  before  the  land  was  occapied  or  the  improve- 
ments erected.  ' 

O.  H.  Waddle  for  appellant. 

i 
W.  C.  Curd  for  appellee. 

Appeal  from  Pulaski  Circuit  Court.  ! 

Opinion  of  the  court  by  Judge  Yost.  '  I 

The  appellant  recovered  a  judgment  against  the  appellee  before  a      | 
justice  of  the  peace  for  $73.45,  evidenced  by  a  note,  of  date  March 
30,  1878.  . 

Upon  a  return  of  mdla  bona,  he  instituted  this  action  to  enforce 
thesatisfiiction  of  the  Judgfment  and  attached  in  the  hands  of  one 
Crawford,  a  sufficient  sum  so  to  do. 

Appellee's  defense  was,  that  he  was  a  bona  fide  housekeeper  with 
a  family,  and  that  the  sum  which  Crawford  owed  him  was  the  bAl* 
ance  due  him  on  the  purchase  price  of  a  tract  of  land  which  he  had 
owned  and  occupied  as  a  homestead  since  1876,  and  had  sold  to 
Crawford  a  short  time  before  the  institution  of  the  action,  with  the 
intention  of  re-investing  the  proceeds  in  the  purchase  of  another 
homestead  for  himself  ami  family. 

Upon  hearing  the  evidence  the  court  dismissed  appellant's  peti- 
tion and  discharged  his  attachment;  and  from  that  judgment  he 
prosecutes  this  appeal. 

The  questions  to  be  considered  in  this  opinion  are:  Was  the  debt 
created  before  the  erection  of  the  original  improvements  on  the 
land ;  and  if  so,  was  the  appellee  entitled  to  a  homestead  thereon 
and,  therefore,  to  the  proceeds  of  its  sale?  Section  16,  article  13, 
chapter  38,  General  Statutes,  provides,  that  the  homestead  exemp- 
tion shall  not  apply  to  sales  under  executions,  attachment  or  judg- 
ment, at  the  suit  of  creditors,  if  the  debt  or  liability  existed  prior 
to  the  purchase  of  the  land,  or  of  the  erection  of  the  Improvements 
thereon. 

The  evidence  shows  that  the  considerations  of  the  note  was  the 
balance  due  upon  a  bill  of  lumber  bought  by  the  appellee,  to  be 
used  in  erecting  the  original  improvements  on  the  land  s<ild  to 
Crawford.  But  the  contract  for  the  lumber  was  made  before  the 
land  had  been  occupied  as  a  homestead  by  the  appellee,  and  before 
the  erection  of  any  of  the  improvements  thereon,  and  that  the  note 
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was  executed  some  tirae  after  the  lumber  had  all  been  delivered  for 
the  amount  found  due  the  appellant  on  a  settlement  made  between 
the  parties. 

The  fact  that  a  part  of  the  lumber  was  not  delivered  until  some  of 
the  improvements  had  been  put  upon  the  land,  and  after  the  appel- 
lee had  moved  thereon  and  occupied  it  as  a  homestead,  matters  not, 
as  it  was  so  delivered  under  a  contract  made  before  the  land  had 
been  occupied  or  the  improvements  thereon  erected. 

The  further  fact  that  the  date  of  the  note  is  subsequent  to  the 
appellee's  occupancy  of  the  land  avails  him  nothing,  for  it  matters 
not  how  often  the  evidence  of  the  liability  may  have  been  changed, 
as  long  as  it  can  be  traced  to  a  debt  contracted  before  the  erection  of 
the  improvements  on  the  land,  its  collection  can  not  be  defeated  by 
the  homestead  plea. 

There  can  be  but  one  construction  placed  upon  the  statute,  and 
that  is,  that  a  debtor  will  not  be  allowed  to  improve  his  land  not 
occupied  as  a  homestead,  so  as  to  affect  existing  creditors.  Fisk  v. 
Hunt,  81  Ky.,  585. 

We  are  of  the  opinion  that  the  debt  sued  on  existed  prior  to  the  erec- 
tion of  the  improvements  on  the  land,  afterwards  sold  to  Crawford, 
and  that  by  the  express  provisions  of  the  statute  the  land,  or  the 
proceeds  of  its  sale,  could  be  subjected  to  its  payment. 

Therefore,  the  judgment  is  reversed  and  the  cause  remanded,  with 
instructions  to  enter  a  judgment  in  conformity  with  this  opinion. 


SUPERIOR  COURT  ABSTRACTS. 


Besb  v.  Haoan,  &G. 

Filed  October  8,  1890.     Appeal  from   Lonisviile  Chancery  Goart.     Opinion  ' 

of  the  conrt  by  Judge  Young,  affirming. 

Suti  to  vacate  Judgment — Death  of  plaintiff'  before  action  commenced — In  a  suit 
to  vacate  a  judgment,  npon  the  ground  thnt  ''Charles  Hagan,'^  the  plaintifiF 
in  the  jadgment,  had  died  before  the  commencement  of  the  original  ac- 
tion, the  burden  was  on  the  plaintifiF  to  show  that  the  "Charles  Hagan," 
referred  to  in  his  petition,  was  the  plaintiff  in  the  original  action.  And 
there  being  two  Charles  Hagans,  father  and  son,  and  the  son,  having  sworn 
to  the  petition  and  signed  his  name  to  it,  it  must  be  concluded  that  it  was 
the  son  who  instituted  the  suit  and  bid  for  and  purchased  the  property 
at  the  sale  under  the  judgment,  as  "Charles  Hagan,"  the  father  was  dead  at 
the  time. 

B.  J.  Elliott  for  appellant;  J.  T.  A.  Baker  for  appellees. 

MoGbB,    &0,   v.    AliliEN. 

Filed  October  8,  1890.     Appeal  from  Cumberland  Circuit  Court.     Opinion 

of  the  conrt  by  Judge  Yost,  reversing. 

Judicial  sales — Improvements  made  by  p^urchaser  before  coujirmation — The 
accepted  bidder,  at  a  judicial  sale,  acquires  no  title  whatever  to  the  prop- 
erty until  the  sale  is  confirmed,  and  if  he  puts  improvements  on  the  land, 
and  the  conrt  afterward  refuses  to  confirm  the  sale,  he  has  no  right   of 
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action  ap^ainst  the  purchaser,  at  a  subsequent  sale,  to  recover  the  yalue  of 
his  improvements. 
M.  O,  Allen  for  appellants;  Saadidge  &  Sandidge  for  appellee. 

LowBT  V.  Dixon. 

Filed  October  8, 1890.    Appeal  from  Livingston  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Yost,  affirming. 

Ferries — Section  20  of  chapter  42  of  the  General  Statutes  was  intended  to 
protect  the  licensed  owner  of  a  ferry  against  the  encroachments  of  a 
licensed  rival  in  his  business,  and  was  not  intended  as  a  protection  against 
an  unlicensed  ferryman.  Therefore,  while  the  licensed  owner  of  a  ferry 
may  have  an  action  in  damages  against  any  persan  encroaching  upon  his 
rights,  he  can  not  maintain  an  action  under  the  statute,  unless  he  alleges 
that  the  defendant  was  the  licensed  keeper  of  a  ferry. 
X  J.  W.  Bush  and  Hendrick  &  Grayot  for  appellant;  J.  C  Hodge  for  appel- 
lee. 

City  of  Covington  v.  Getlbb. 

Filed  October  8,  1890.     Appeal  from    Kenton    Circuit   Court.     Opinion  of 
the  court  by  Presiding  Judge  Babboub,  reversing. 

1.  Master  and  servant-  -Respondent  superior — The  liability  of  one  person  for 
damages  arising  from  the  negligence  or  misfeasance  of  another,  on  the 
principle  of  respondent  superior,  is  confined  in  its  application  to  the  rela- 
tion of  master  and  servant  or  principal  and  agent,  and  does  not  extend  to 
cases  of  independent  contracts  not  creating  the  relation  of  principal  and 
agent,  and  where  the  employer  does  not  retain  the  control  over  the  mode 
and  manner  of  the  performance  of  the  work  under  the  contract. 

2.  Municipal  corporations — Liability  for  acts  of  contractors — In  determining 
whether  the  relation  of  principal  and  agent  exists  as  between  a  city  audits 
employe,  the  same  tests  apply  as  in  the  case  of  an  individual  emplojer; 
and  when  the  city  retains  the  control  and  direction  over  the  mode  and  man- 
ner of  doing  the  work,  and  an  injury  results  from  the  negligence  or  miscon- 
duct of  the  contractor,  or  his  servant  or  agent,  the  city  is  placed  under  a 
liability  equal  and  similar  to  that  which  exists  in  the  ordinary  case  of  prin- 
cipal and  agent. 

Where,  by  the  terms  of  a  contract  between  a  city  and  a  contractor,  tko 
work  to  be  done  in  making  the  excavation  for  a  cellar,  preparatory  to  build- 
ing a  house  upon  a  lot  owned  by  the  city,  was  to  be  under  the  direction  of 
certain  city  officials,  who  were  to  have  entire  control  over  the  manner  of 
'  doing  or  shaping  all  and  every  part  of  said  work,  the  city  is  liable  for  injury 
resulting  to  a  building  on  an  adjoining  lot,  from  the  wrongful  acts  of  the 
contractor  or  his  servants.  Bat  the  contractor  is  also  liable,  as  he  can  not 
escape  liability  for  his  wrongful  acts,  upon  the  ground  that  they  were  done 
by  the  direction  of  the  city  officials. 

8.  Rights  of  adjoining  lot  otoners — Injury  to  neighbor's  property  by  excavahMU 
on  one^s  oivn  lot — If  a  land  owner  changes  the  natural  condition  of  his  aoil 
by  erecting  buildings  on  it,  he  does  not  thereby  take  away  from  bis  neigh- 
bor the  right  to  the  use  and  enjoyment  of  his  land,  to  the  full  extent  that  he 
might  have  enjoyed  it  had  no  such  change  been  made:  and  he  cannot 
recover  damages  for  any  injury  he  may  have  sustained  by  reason  of  the 
exercise  by  his  neighbor  of  any  of  his  original  rights,  unless  they  be  exer 
cised  in  an  unskillful,  careless  or  negligent  manner,  or  unless  being  reason- 
ably certain  that  injury  would  result  from  his  acts,  such  neighbor  failed  to 
apprise  him  of  his  intention,  or  to  afford  him  an  opportunity  to  use  proper 
preventives.  Therefore,  in  this  case  the  city  had  the  right  to  make  the 
excavation  on  its  own  land,  provided  it  apprised  the  plaintiffs,  or  they  knev 
of  its  purpose,  and  were  afforded  an  opportunity  to  make  proper  provision 
for  the  prevention  of  injury  to  their  building. 

4.  iVi/w^*— The  defendants  had  no  right  to  remove  any  of  plaintiff^s  soil, 
and  unless  the  plaintiffs  gave  their  consent  thereto,  defendants  are  liable 
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for  the  damaf^es,   which  were  the  natural  and  proximate   result   of   snoh 
removal. 

5.  Punitive  damages — It  was  error  to  instruct  the  jnry  that  they  mip^ht 
award  punitive  damages,  as  there  was  no  evidence  that  the  in  jnry  was  done 
wUlfnlly,  or  with  circnmRtanbes  of  recklessness  or  oppression. 

6.  Husband  and  wife — Proof  of  ivife'^s  knowledge  to  sho7v  husdantfs.  knowledge — 
As  the  plaintiffs,  who  are  joint  owners  of  the  injnred  property,  are  hasband 
and  wife,  it  was  competent  for  defendants  to  show  that  the  wife  was  pres- 
ent and  saw  the  work  of  excavation,  as  conducing  with  other  circnm  stances 
to  show  knowledge  on  the  part  of  the  hasband  that  the  work  was  being 
done,  and  his  consent  thereto;  bnt  any  agreement  by  the  wife  concerning 
the  excavation  was  incompetent  as  evidence,  as  she  was  a  married  woman, 
and  could  not  bind  herself  by  snch  a  contract,  and  there  is  nothing  to  show 
that  she  had  any  aathority  from  her  hasband  to  make  such  a  contract. 

7.  Right  of  husband  and  wife  to  testify  for  each  other — It  was  not  proper  to 
allow  both  hasband  and  wife  to  testify,  although  they  were  joint  owners  of 
the  injured  property.  The  right  of  both  husband  and  wife  to  testify  for 
either,  or  both,  is  confined  to  an  action  for  lost  baggage  or  its  value. 

W.  A.  Byrne  and  O.  P.  Schmidt  for  appellant;  J.  F.  &  G.  H.  Fisk  for  ap- 
pellee. 

O.  A  N.  Bail  WAT  Go.  v.  Newhoff  t.  Sons. 

Filed  October  8,  1890.    Appeal  from  Louisville   Law   and   Equity  Gourt. 
Opinion  of  the  court  by  Presiding  Judge  Babboub,  affirming. 

1.  Railroads — Bailee  for  hire — In  an  action  against  a  railroad  company  to 
recover  for  the  loss  of  plaintiffs  trunks  by  fire  while  stored  by  the  company 
in  its  depot,  the  company  was  liable,  if  it  was  negligent  in  storing  the 
trunks  in  an  unsafe  place,  or  if  the  employes  of  the  company,  after  discev- 
ering  the  fire,  could,  by  the  exercise  of  ordinary  care,  have  saved  the  trunks, 
the  defendant's  relation  to  the  plaintiff  being  that  of  a  bailee  for  hire. 
There  was,  therefore,  no  occasion  for  the  application  of  the  rule  that  to 
authorize  a  recovery  of  damages  for  an  act  of  omission  or  commission,  the 
injury  complained  of  must  be  the  direct,  or  at  least  the  proximate  natural 
consequence  of  the  act  complained  of,  and  the  court  properly  refused  to  so 
instruct  the  jury. 

2.  Instructions  to  jury — The  correctness  of  inst rue tness  will  not  be  con- 
sidered on  a  part  only  .of  the  evidence,  as  it  will  be-  assumed  that  they  are 
correct;  if  it  is  possible  that  they  could  be  sustained  by  the  omitted  evi- 
dence. 

W.  F.  Browder  for  appellant;  J.  E.  Gaither  for  appellees. 

BOUBNE   V.    BOUBNB. 

Filed  October  16,  1890.    Appeal  from  Owen  Gircuit  Gourt.    Opinion  of  the 
court  by  Presiding  Judge  Babbottb,  affirming. 

1.  Deeds — Parol  resetvation  of  rents — While  the  legal  title  to  rents  is  inci- 
dent to  the  reversion  and  passes  with  it  unless  expressly  reserved,  a  parol 
agreement  between  the  parties  to  a  deed  that  the  grantor  shall  have  the 
rents  arising  out  of  a  lease  made  by  him  prior  to  the  grant  is  valid.  Such 
an  agreement  does  not  contradict  or  vary  the  terms  of  the  deed,  but  simply 
operates  as  the  grant  of  a  personal  right  in  the  rents  of  the  land  for  the 
time  stated. 

2.  Same — Parol  reservation  of  growing  crops — As  a  general  rule  growing 
crops  pass  by  a  conveyance  of  land  as  appurtenant  to  the  realty  unless  re- 
served by  the  grantor,  but  a  parol  reservation  is  sufficient. 

0.  C.  Drane,  Lindsey  A  Botts  for  appellant;  J.  W.  Greene  for  appellee. 

MUNNBIiXi    V.    BaBMBS. 

Filed  October  15,  1890.    Appeal  from  Montgomery  Gircuit  Gourt.    Opinion 
^   of  the  court  by  Judge  Yost,  affirming.  Judge  Young  not  sitting. 

1.  Promise  to  fay  debt  of  another — When  goods  are  sold  and  delivered  to 
one  person  upon  the  faith  of  another's  promise  to  pay  for  them,  such  a 
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promise  is  not  a  collateral  but  an  origiDal  andertaking,  and  is  enforceable, 
althoufi^h  not  in  writing,  the  credit  being  given  to  the  person  making  th» 
promise  to  pay.  And  he  is  boand«  although  the  person  to  whom  the  goods 
were  delivered  may  be  jointly  liable  with  him  |or  the  debt. 

2.  Same — Where  goods  were  sold  to  one  person  upon  the  faith  of  another's 
promise  to  pay  for  them  with  the  proceeds  of  certain  property  which  he 
expected  to  sell,  and  the  person  making  the  promise  afterward  sold  the 
property  and  failed  to  apply  the  proceeds  as  promised,  he  thereby  rendered 
himself  liable  for  the  debt. 

Cornelison  &  McKee  for  appellant;  Stone  &  Snddoth  for  appellee. 

Chesapeake  &,  NASHViLiiE  RAiiiBOAD  C:.  v.  Bbown. 

Filed  October  15«  1890.     Appeal  from  Allen  Circuit  Court.    Opinion  of  the 
court  by  Judge  Youno,  affirming. 

1.  Reversible  errors— ^o  error  can  be  taken  advantage  of  on  appeal  unless 
it  was  specifically  relied  upon  in  the  grounds  for  a  new  trial. 

2.  A'etv  trial— Excessive  damages— K  new  trial  will  not  be  granted  because 
of  excessive  damages,  unless  the  damagjss  are  so  great  as  to  strike  the  mind 
at  first  blush  as  having  been  superinduced  by  passion  or  prejudice. 

3.  Railroads— Use  of  defective  cars — It  is  the  duty  of  a  railroad  compaity 
to  see  that  its  passenger  cars  are  in  the  best  condition,  and  if  it  knowingly 
uses  a  oar  that  is  unsafe  and  liable  at  any  moment  to  cause  a  wreck,  and  a 
passenger  is  killed  or  injured  in  consequence  thereof,  the  company  is  guilty 
of  criminal  negligence. 

M.  A.  Alexander  for  appellant;  Lewis  MoQuown  for  appellee. 

Citizens*  National  Bank  v.  BoBWEL.ii*8  adv'b. 

Filed  October  15,  1890.     Appeal   from    Fayette  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Young,  reversing. 

1.  Suit  for  settlement  of  decedenfs  estate — Parties  to  action — A  bank  in  which 
a  decedent  held  stock  is  not  a  necessary  party  to  an  action  for  the  settle- 
ment of  the  decedent's  estate,  the  bank  having  no  lieu  upon  the  interest  is 
the  stock. 

2.  Executor  lias  no  right  to  sue  to  compel  transfer  of  dank  stock  to  devisee— 
Although  the  personal  property  of  a  testator  upon  his  death  vested  in  his 
personal  representative,  and  he  alone  had  power  to  sue  for  and  reduce  it  to 
possession,  yet  after  the  property  was  divided  by  commissioners  appointed 
by  court,  and  the  report  of  division  was  confirmed,  the  title  vested  in  the 
respective  devisees  to  whom  the  property  was  allotted,  and,  therefore,  one  of 
the  devisees  to  whom  certain  shares  of  bank  stock  were  allotted  alone  bad 
a  right  of  action  against  the  bank  to  compel  it  to  transfer  said  stock  to  her 
as  directed  by  the  judgment  of  the  court.  Therefore,  it  was  error  to  ren- 
der judgment  in  an  action  brought  by  the  administrator,  requiring  the 
bank  to  make  the  transfer. 

3.  Poxver  of  court  to  compel  bank  to  issue  stock  certificate  in  certain  form-— 
The  court  would  have  had  full  power,  in  an  action  by  the  devisee,  to  a<3]odge 
in  what  way  and  manner  and  form  the  certificate  should  be  issued  by  the 
bank. 

W.  O.Harris  for  appellant;  J.  D.  Hunt  for  appellee. 

Good  v.  Commonwealth. 

Filed  October  15,  1890.    Appeal  from  Webster  Circuit  Court.     Opinion  of 

the  court  by  Judge  Yost,  reversing. 

1.  Sale  of  liquor  by  clerk — Peremptoty  instruction — Upon  the  trial  under  an 
indictment  for  selling  liquor  the  only  witness  for  the  Commonwealth  testi- 
fied that  he  bought  a  pint  of  whisky  at  defendant's  store-house  from  defend* 
ant's  clerk;  that  he  had  never  bought  any  whisky  or  other  liquor  from 
defendant,  and  never,  excert  on  this  occasion,  had  bought  any  at  his  hoose. 
and  that  he  did  not  know  whether  defendant  kept  whisky  for  sale  at  hi» 
house  or  not.     Held— Thhi  as  it  did  not  appear  that  the  whisky  sold  was  d«- 
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feodant's  wkisky,  or  that  defendant  kept  whisky  for  sale,  the  court  should 
have  given  a  peremptory  in str notion  to  find  for  defendant; 

2.  Same— Evidence — The  defendant  having  introduced  his  clerk  as  a  wit- 
nesSf  the  conrt-  properly  permitted  him  to  state,  npon  cross-examination, 
that  while  in  defendant's  employ  he  had  sold  whisky  to  other  parties  and 
that  defendant  had  a  Government  license  for  the  sale  of  liquors. 

S.  Instructions  to  jury — An  instruction  which  assumed  as  true  that  defend- 
ant's clerk  was  in  the  habit  of  selling  liquor  to  others  was  improper. 

F.  M.  Baker  for  appellant;  P.  W.  Uardin  for  appellee.  - 

GoiiiiiNs  T.  Brown. 

Filed  October  15,  1890.     Appeal  from  Larue  Circuit  Court.     Opinion  of  the 
court  by  Judge  Babboub,  reversing, 

1.  Acts  of  clerk  de  facto — The  acts  of  one  who  is  county  clerk  de  Jacto  are 
binding  on  third  parties,  and  especially  should  they  be  so  on  mortgagors 
who  have  procured  him  to  take  their  acknowledgments. 

2.  Pleading  legal  conclusion — An  answer  of  mortgagors  denying  that  the 
person  before  whom  the  mortgage  purports  to  have  been  executed  and  was 
attempted  to  be  acknowledged,  was  the  cle^k  of  the  county  court,  is  not 
true.  Such  allegations  are  but  the  conclusions  of  the  pleader.  It  was  ne^- 
essary  to  aver  such  facts  as  would  show  that  the  person  professing  to  be 
clerk  was  neither  the  clerk  de  jure  nor  de  facto, 

3.  Sale  of  mortgaged  bond — Rights  of  assignee  for  creditors — Where  a  mort- 
gagor, subsequent  to  the  execution  of  the  mortgage,  has  made  an  assign- 
ment for  the  benefit  of  creditors,  and  in  an  action  to  enforce  the  mortgage 
lien  the  assignee  answers,  asking  that  he  be  allowed  to  settle  the  trust  estate, 
and  that  all  the  land  of  the  debtor  be  sold  together,  alleging  that  in  this 
way  much  more  can  be  realized  for  the  general  creditors  than  if  the  mort- 
gaged land  be  sold  separately,  the  relief  asked  by  the  assignee  should  be 
granted.  To  allow  each  lien  holder  to  enforce  his  lien  in  an  independent 
action  would  result  not  only  in  subjecting  the  estate  to  unnecessary  cost 
and  expense,  but  in  the  sacrifice  of  the  interests  of  other  creditors. 

Smith  k.  Hubbard  for  appellant;  I.  W.  Twyman  for  appellee. 

Rok's  adm'b  v.  Caintax'b  od*n. 

Filed  October  15, 1890.    Appeal  from  Carter  Circuit  Court.     Opinion  of  the 
court  by  Judge  Babboub,  reversing. 

1.  Parol  testimony  to  add  to  consideration  recited  in  deed — ^As  the  claim  of  the 
grantees  in  a  quit  claim  deed  that  the  consideration  recited  in  the  deed  was 
the  only  one,  is  consistent  with  all  the  circumstances  attending  the  transac- 
tion, while  the  additional  consideration  claimed  by  the  grantors  is  very  near 
twice  as  much  as  the  land  with  a  perfect  title  was  worth,  the  version  of  the 
grantees  should  be  accepted  as  the  true  one. 

2.  Presumptions  in  favor  of  chancellor's  findings^-ln  the  absence  of  an 
original  paper,  the  execution  of  which  is  denied,  this  court  must  accept  the 
chancellor's  conclusions  upon  this  point  as  correct,  as  he  had  the  paper 
before  him. 

B.  E.  Roe  and  B.  F.  Bennett  for  appellant;  J.  B.  Wilhoit  and  £.  B.  Wil- 
hoit  for  appellee. 

MooBE,  Bbbmakxb  a  Co.  V.  Steoe  4fc  RsiIilMO. 

Filed  October  15, 1890.    Appeal  from  Hardin  Circuit  Court.    Opinion  of  the 
court  by  Judge  Young,  reversing. 

1.  Assignments  for  creditors — The  fact  that  an  assignment  for  the  benefit  of 
creditors  was  designed  to  hinder  and  delay  a  pressing  creditor  by  prevent- 
ing him  from  obtaining  a  lien  by  attachment,  does  not  render  it  void. 

2.  Same — Attathment  obtained  by  collusion — The  conrt  will  not  set  aside  as 
fraudulent  an  assignment  fnr  the  benefit  of  creditors,  at  the  instance  of  an 
attaching  creditor,  who,  by  fraudulent  collusion  with  the  debtor,  was  endeav- 
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oring,  by  his  attachment,  to  obtain  an  nndae  advantage  over  other  oradi- 
tors.     He  who  appeals  to  equity  must  come  with  clean  hands. 
S.  H.  Bash  for  appellants;  W.  H.  Marriott  for  appellees. 

Shbout  y.  Shbout. 

Filed  October  15, 1890.     Appeal  from  Nicholas  Chancery  Court.    OpinioB 
of  the  court  by  Judge  Yost,  reversing. 

1.  Divorce — Cruel  treatment — While  an  appellate  court  should  give  great 
weight  to  the  judgment  of  the  lower  court  in  refasing  a  divorce,  and  should 
never  reverse  such  a  judgment,  unless  the  grounds  relied  upon  ha^e  been 
clearly  established,  the  coart  is  of  opinion,  in  this  case,  that  the  evidence 
clearly  establishes  the  wife's  right  to  a  divorce,  upon  the  ground  that  her 
husband  has  treated  her  in  such  a  cruel  and  inhuman  manner  as  indicates  a 
settled  aversion  to  her,  and  that  his  condact  is  such  as  to  destroy  perma- 
nently her  peace  and  happiness. 

2.  Same — There  is  no  act  of  a  husband  toward  a  wife  that  so  clearly  indi- 
oatei  a  settled  aversion*  to  her,  none  that  will  so  permanently  destroy  hnr 
peace  and  happiness,  and  none  so  cruelly  inhuman  as  to  charge  her  falsely 
with  being  untrue  to  her  marriage  vows. 

Wm.  Lindsay  and  Kennedy  &  Son  for  appellant;  Hanson  Kennedy  for 
appellee. 

AlSXANDEB    v.   COMMONWSAIiTH. 

Filed  October  22, 1890.    Appeal  from  JefFerson  Circuit  Court.    Opinion  of 

the  court  by  Judge  Young,  affirming. 

Suffering  gaming — One  may  be  guilty  of  suffering  gaming  on  premises 
*'in  his  occupation  or  under  his  control,"  within  the  meaning  of  the  statnte, 
although  he  was  neither  the  owner  nor  the  renter  of  the  premises.  It  is 
sufficient  that  he  was  in  control  during  a  single  game,  and  suffered  the^game 
to  go  on;  and  he  will  not  be  heard  to  say  that  his  possession  was  unlawful 

Aaron  Kohn  for  appellant;  P.  W.  Hardin  for  appellee. 
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1.  Jndh^lal  Fale— Infants— Vaoating  judgment— Appeals—K.  was  the  owDer 
ID  fee  simple  of  a  lot  in  Paduo.ih,  and  was  tbe  owner  of  a  life  interest  in  an 
adjoining  lot,  in  wbiob  her  cbildren  owned  the  remainder.  Prior  to  June, 
1878,  both  lots  were  sold  by  the  tax  oolleotor  for  city  taxes,  and  the  city 
became  the  purchaser,  and.  by  virtue  of  its  charter,  entitled  to  a  lien  od< 
the  property,  which  it  could  enforce  by  a  suit  in  equity.  In  1878  the  city 
brought  its  action  for  this  purpose.  K.  and  her  cbildren  were  made  parties, 
and  properly  summoned.  Two  of  the  children  were  over  fourteen  years  of  age, 
and  the  petition  showed  this  fact.  On  April  14,  1870,  n  judgment  was  en- 
tered directing  a  sale  of  the  lot,  in  which  the  children  had  an  interest,  to 
satisfy  the  amount  of  taxes  due  on  both  lots,  but  no  answer  by  either  a 
guardian  or  guardian  ad  litem  was  filed.  The  sale  was  made,  and  tbe  title 
conveyed  by  a  commissioner.  This  action  was  brought  by  K.  and  her  chil- 
dren, on  October  19,  1866,  to  recover  the  property,  seeking  to  get  aside  the 
judgment  in  favor  of  the  city,  and  to  annul  the  proceeding  thereunder. 

The  old  action  by  the  city  was  redocketed  in  the  fall  of  18a7,  and  a  motion; 
made  to  vacate  the  judgmer>t  and  annul  all  the  proceedings  under  it,  upon 
the  ground  that  it  was  void.  Held— That  the  judgment  was  not  void^  but. 
tbe  fact  that  the  infants  were  not  represented  by  a  guardian  made  it  erroi^- 
ons  only,  and  no  appeal  has  been  taken  from  it. 

The  youngest  child  arrived  at  the  age  of  twenty-one  years  in  1884,  more 
than  two  years  before  the  institution  of  this  suit,  and  the  right  to  annul  the 
jadgment  in  the  courc  rendering  it  is  limiced  t)y  section  B91,  Civil  Code  of 
Praotlcfc*,  to  twelve  months  after  arrival  at  age  of  an  infant,  and  more  thaii 
three  years  had  elapsed  before  the  motion  to  vacate  tbe  judgment  was  made. 

'4.  Agreement  to  iwleem— Admitting  that  tbe  attorney  for  the  city  agreed 
that  tbe  rents  of  the  property  should  be  applied  to  the  satisfaction  of  the 
oUiin  for  taxes,  stUi  the  attorney  could  not  thus  bind  the  city,  in  tluB  ab* 
aeooe  of  aathority  from  it  to  do  so. 

vol.  12—31 
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Bullitt  A  Beeves  for  appellants. 
E.  W.  Bagby  and  Thos.  E.  Moss  for  appelleeh. 
Appeal  from  McCracken  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellant  Elizabdth  Keller,  was  th«3  owner  in  fee  simple 
of  a  lot  in  the  city  of  Paducah,  and  of  a  life  estate  in  an  adjoin* 
ing  lot,  with,  remainder  to  her  children,  who  are  also  appellants. 
Both  lots  were  sold  for  her  city  taxes  by  the  city  collector,  prior 
to  June.  1878,  and  purchased  by  the  city.  Its  charter  provides 
that  such  a  sale  shall  create  a  lien  upon  the  property  sold  for  the 
taxes,  whicli  may  be  enforced,  as  any  other  lieu  debt,  by  a  suit 
In  equity. 

June  29.  1878.  the  city  brousrht  its  action  for  this  purpose,  Mrs. 
Keller  and  her  children  bi*lng  made  defendants.  All  of  them 
were  properly  summoned.  Two  of  the  children  were  then  lnf»nts. 
but  over  fourteen  yenrs  of  age.     Tlie  petition  disclosed  this  fftct. 

Upon  the  motion  of  the  defendants  the  city  was  forced  to  elect 
against  which  lot  it  would  proceed;  and  it  elected  to  proseiMite 
the  action  against  the  Ion  in  which  the  children  were   interested. 

April  14,  1879,  a  judgment  was  rendered,  wittiout  the  infants 
being  represented  by  either  a  statutory  guardian  or  one  ad  litem, 
fixing  the  amount  of  the  tax  claim,  declaring  it  to  be  a  lien  on 
the  lot,  and  ordering  its  sale. 

ft  is  urged  that  the  lot  In  which  the  children  were  interested 
was  thus  made  liable,  not  only  for  the  taxes  owing  thereon,  l)Ut  for 
the  other  taxes  of  Mrs.  Keller,  and  for  which,  in  part,  the  other 
lot  had  been  sold.  The  judgment,  however,  determined  that  the 
lot,  now  in  contest,  was  liable  for  the  tax;  and  if  not  void,  and 
now  beyond  question,  the  parties  affected  by  it  are  without 
remedy. 

The  city  l)ecarae  the  purchaser  at  the  sale,  and  in  188()  It  was 
conveyed  to  it  by  the  court  through  its  commissioner.  It  is  in- 
fiisted  that  if  the  judgment  of  sale  was  merely  erroneous,  that 
yet  the  purchase  by  the  city  should  be  set  aside,  upon  the  ground 
that  it  had  no  power,  under  its  charter,  to  make  it.  Tlje  charter 
provides  that  it  may  purchase  property  within  or  without  the 
C4ty.  This  should  be  constred  to  mean  for  governmental  pnr- 
X>oses;  but  in  purchasing  it  for  its  taxes  It  was  executing  such  a 
purpose;  and,  in  our  opinion,  no  valid  distinction  can  be  drawn 
between  a  purchase  by  the  city  at  a  sale  for  taxes,  under  a  levy 
by  its  collecting  officer,  and  under  a  decretal  sale  for  a  like 
purpose. 

Jn  IS88  tlie  city  sold  and  conveyed  ihe  property  to  one  Bettie 
Wilson.  Slie  failing  to  pay  for  it.' the  city  sued  foV  the  purchase 
money.  obtain(>d  a  decree'  of  sale.  It  was  sold,  and  Mrs.  Wilson 
agiun  became  the  purchaser,  executing  sale  bond  for  the  price, 
with  the  appellee,  Isemaii.  as  her  surety. 

Failing  to  pay  the  sale  liond,  execution  issued  upon  it,  the  lot 
was  sold  thereunder,  and  Iseman  became  the  purchaser.  It  was 
conveyed  to  him  by  the  sheritY,  in  1880,  and  he  is  now  in  posses- 
Bion  of  it. 

This  action  was  brought  by  Mrs.  Keller  and  her  children  on 
October  19,  18S(i.  to  recover  th:  property;  or  if  that  can  not  be 
done,  tlien  its  value.  The  pleadings  do  not  require  a  considera- 
tion of  a  riglit  to  the  latter  relief.  No  basis  is  presented  by 
them  for  ir,  and  tht;  only  question  is  the  right  to  have  the  judg- 
ment of  sale  in  favor  of  the  city,  and  the  proceedings  thereunder, 
annulled. 

The  old  action  by  the  city   wai  redocccted   in   the  fall  of  IH^'T, 


BAILRY,  &0.  Y.  tfO  0OK17ELL,  &0.  473 

^nd  a  motion  made  by  the  appellants  to  set  aside  the  judKnaent 
and  annul  all  the  proceedings  under  It,  upon  the  ground  that  it 
waa  void.  The  two  aotlons  were  consolidated,  and,  upon  hear« 
ing,  the  lower  court  refused  the  appellants  any  relief. 

The  judgment  in  favor  of  the  city  was  not  void.  The  fact 
that  the  infants  were  not  represented  by  a  guardian  made  it 
Arroneous  only.  No  appeal  has  ever  been  taken  from  it.  It  fixed 
the  rights  of  the  parties,  and  is  binding  until  vacated  or  reversed. 
(Simmons,  d;c.  v.  McKay,  Ag.,  5  Bush,  25.) 

The  youngest  child  of  Mrs.  Keller  became  of  age  in  1884.  The 
right  of  an  infant  to  show  cause  against  a  judgment  in  the  court 
rendering  it,  is  limited  by  section  391  of  our  Civil  Code  to  twelve 
months  after  his  arrival  at  majority,  and  in  this  instance  two 
years  or  more  elapased  from  the  time  when  the  youngest  child 
became  of  age  until  this  action  was  brought,  and  three  years  be- 
fore the  motion  to  vacate  the  judgment  in  the  old  suit  was  made. 

It  Is  :irgod  that  the  attorney  for  the  city  for  the  collection  of 
back  taxes  agreed  with  the  appellants,  after  the  purchase  by  the 
city,  that  be  would  rent  out  the  property  until  the  rents  paid  the 
tax  claim,  and  then  they  were  to  have  the  property,  and  that  he 
did  rent  It.  and  received  at  least  enough  rents  tc  pay  the  taxes 
properly  chargeable  to  this  particular  lot. 

Even  if  this  claim  were  supported  by  competent  evidence,  or 
by  testimony  of  a  satisfactory  character,  yet  the  attorney  could 
not  thus  bind  the  city,  in  the  absence  of  authority  from  it  to  do 
80,  and  the  judgment  is  affirined. 


BAILEY,  <fec.  v.  McCONNELLL,  Ac. 

(Filed  September  13,  1890— Not  to  be  reported.) 

1.  Ejectment— Pleadiniz— In  ejectment  the  answer  of  defendant  fallini^  to 
allege  nhat  the  land  d*»fen(1ant  claimed,  or  was  In  possession  of,  was  any 
part  of  the  land  described  in  the  petition,  was  defective  under  subsection  2, 
sectUm  125,  Civil  Cod«  of  Practice. 

2.  Boundary— The  line  to  be  run,  according  to  thf*  call  of  a  patent  desorlb- 
iDg  the  line  as  hefrin nine  at  a  corner  on  a  branch  and  running  "up  the 
hranch  and  binding  thereon,"  must  follow  the  water  course,  regardless  of 
the  calls  for  courses  and  distances  in  the  survey. 

J.  I).  Jones  for  appellants. 

L.  T.  Moore  for  appellees. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Th  first  paragraph  of  appellants'  answer  to  apelleps'  petition 
contains  a  denial  that  the  plaintiff  is,  um  alleged,  owner,  and 
entitled  to  possession  of  tlie  land  in  dispute:  but  the  answer  is 
defective,  and  the  demurrer  to  it  was  properly  sustained,  because 
it  is  not,  as  required  in  such  case  by  subsection  *2,  section  125, 
Civil  Code,  stated  therein  whether  or  not  defendats  claim  any 
part  of  the  land  sued  for,  and  though'  it  is  stated  one  of  them 
owns,  and  is,  and  has  for  fifteen  years  been  in  possession  of  two 
tracts  of  land,  patents  for  which  are  filed,  they  are  not  so 
described  as  to  be  identified,  or  to  show  a  conflict  with  plaintiff's 
land,  boundary   and  description,  of   which    are    set   out    in    the 
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petition.  There  were  thus  two  issues  presented  to  and  tried  by 
the  chancellor.  The  first  was  one  of  fact,  whether  the  plaintiff 
was  the  owner  by  inheritance  from  the  patentee  of  the  tract 
described  in  the  petition  and  alleged  therein  to  cover  the  land 
sued  for.  The  second,  bein^  one  of  law.  is,  whether  one  of  the 
lines  described  in  the  patent  as  beginning  at  a  corner  on  a  branch 
and  running  *'up  the  branch  and  binding  thereon/'  shall  follow 
the  water  course,  or  be  run  according  to  actual  courses  and  dis- 
tance now  found  by  survey.  It  has  been  so  long  and  well  settled, 
that  in  such  case  the  line 'must  follow  the  water  course,  that  it 
is  needless  to  now  discuss  the  question. 

No  brief  has  been  filed  for  appellants;  but,  as  we  are  satifffled 
no  erorr  was  committed  to  bis  prejudice  bj'  the   chancellor  as  toi 
the  issue  of  either  fact  or  law,  the  judgment  is  affirmed. 


COMMONWEALTH,    BY    AUDITOR'S    AGENT 
V.  MACKIBBEN. 

(Filed  September  18,  1890.) 

CoDstttutional  law— EzeiiiptioD  of  waterworkR  frum  taxation— Thii  wma 
prooeedlufc  under  che  auditor's  »gent  not  to  have  the  wateiwurks,  bflonginff 
to  the  city  of  Newport.,  li8M»d  for  State  taxation  by  the  cainiy  court. 

It  was  ur^tHl,  as  a  defence  to  such  taxation,  that  under  an  amended  act 
Bald  property  *  is  exempt  from  State  or  county  taxes  so  Iouk  ns  the  same  rv- 
malued  unproduciive."  and  that  same  are  unproductive.  Held— That  tbe 
act  exempting  said  property  from  taxation  is  in  violation  of  the  first  section 
of  the  bill  of  rights,  it  being  an  exclusive  privilege,  resting  upon  uo  cod- 
sideration  of  public  service. 

It  is  a  private  corporation,  from  which  indivldunls  derive  a  profit,  and  is 
not  a  necessary  part  of  the  municipal  government  of  the  niiy  rendering  pob- 
lio  services,  which  may  be  a  consideration  for  such  exemption. 

E.  W.  Hines  and  Jesse  Arthur  for  appellant. 

Chas.  J.  Helm  for  appellee. 

Appeal  from  Campbell  Circuit  C-ourt. 

Opinion  of  the  court  by  Judge  Bennett. 

This  was  a  proceeding,  under  tlie  auditor's  a^ent  act,  to  h»ve 
the  water- works,  beloniring  to  the  city  of  Newport,  taxed  by  the 
county  court  for  State  purposes.  The  county  court  refused  tt» 
have  said  water-works  listed  for  taxation  for  State  purposes  upon 
the  ground  that  by  an  amended  act  of  the  legislature  of  this  State 
said  property  was  exempted  from  "State  or  county  taxes  as  Ion? 
as  the  same  reamined  unpioductive;''  and,  as  the  same  was  not 
productive  at  the  time  the  request  was  made  and  acted  on,  mM 
property  was  exempt  from  State  taxation.  The  case  Is  hereon 
mandamus  to  compel  the  judge  of  said  court  to  list  said  property 
for  taxation. 

If  thc»  amended  act,  exempting  said  property  from  taxation,  i* 
unconsttutonal,  tlie  court  ought  to  have  listed  said  porperty  for 
State  taxaton.  So  the  question  is:  Had  the  legislature  the  con- 
stitutional power  to  exempt  said  property  from  taxation? 

Upon  that  subject  the  first  section  of  our  bill  of  rights  declnreb: 
**That  no  man,  or  set  of  men,  are  entitled  to  exclusive  separate 
public  emoluments  or  privileges   from   the   community,  bat  in- 
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^tmalderation  of  public  servioes/*  It  Ib  not  contended  that  the 
act,  ifcotborizing  the  building  and  operating  of  said  water-works, 
reqalred  any  "public  service  to  be  rendered  to  the  State/'  It  fa 
equally  clear  that  the  amended  act,  exempting  said  property 
from  taxation,  did  not  require  any  public  serlvce  to  be  rendered 
tbe  State  Inoonslderatlon  of  such  exemption.  It  is  equally  clear, 
as  matter  of  law,  that  the  exemption,  to  be  constitutional,  must 
be  made  in  consideration  of  public  services  rendered,  or  to  be 
thereafter  rendered,  and  such  services  must  be  expressed  in  tbe 
act  making  the  exemption,  or  in  the  act  to  which  the  amended 
:act,  making  the  exemption,  is  an  amendment. 

Therefore,  as  none  of  I  he  acts,  appertaining  to  said  water- 
works, required  the  appellee  to  rendt^r  any  public  services  to  the 
State,  in  consideration  of  the  water-works  property  being 
•exempted  from  State  taxation,  it  is  clear  that  if  the  appellee 
stands  on  the  same  footing  as  an  individual,  the  act  exempting 
said  property  from  taxation,  is  unconstitutional.  So  the  question 
is:  Was  the  power  granted  to  the  appellee  to  construct  and 
operate  said  water-works  granted  to  it  as  necessary  to  carrying 
OQ  its  municipal  government  as  a  political  power,  or  simply  as 
a  private  corporation,  for  the  convenience  or  profit  of. its  citizens? 
If  tbe  former,  the  exemption  is  constitutional;  if  the  latter,  it  is 
not.  But  may  a  city  be  treated  as  a  private  corporation  in  tbe 
exercise  of  powers  not  necessary  to  cariying  on  its  municipal 
government  as  a  political  power?  We  have  heretofore  said  that 
it  may  be  so  treated.  We  nave  also  said  that  its  property,  neces- 
sary to  carrying  or.  its  municipal  government  as  a  political 
power,  is  not  subject  to  State  taxation;  but  if  it  is  not  necessary 
for  such  purpose,  thf^n  it  must  be  treated  as  tbe  property  of  a 
private  corporation,  and  is  subject  to  State  taxation,  unless  it  is 
expressly  exemptexl  in  consideraiton  of  public  services. 

The  case  of  the  City  of  Louisville  v.  Commonwealth,  1  Duvall, 
'298,  aptly  illustrates  the  foregoing  views.  In  that  case  it  is  said: 
The  same  reason  exempts  the  public  property  of  Louisville,  used 
for  carrying  on  its  municipal  government  as  exists  for  exempting 
the  public  property  of  counties,  etc.  ''But  so  far  as  any  of  its, 
the  city's  property,  may  be  used,  not  for  tiiat  purpose,  but  only 
for  the  oonvenii^nce  or  profit  of  its  citizens  individually  or  col- 
lectively. This  it  owns  and  uses  as  a  private  corporation,  ana, 
lilce  the  property  of  all  such  corporations,  not  expressly  ex- 
empted," in  consideration  of  public  services,  of  course,  "it  is  a 
legal  subject  of  assessent  for  taxation.''  Nowy are  appellee's 
water-works  necessary  for  carrying  on  its  municipal  government 
as  a  political  power,  or  are  they  an  enterprise  entered  into  by 
the  appellee  for  the  convenience  or  profit  of  its  citizens?  If  the 
latter,  it  can  not  be  constitutionally  exempted  from  State  taxa- 
tion, except  in  consideration  of  public  services.  We  do  not  en- 
tertain a  doubt  that  it  is  the  latter.  The  following  extract  from 
Bailey  v.  New  York,  3  Hill,  639.  deciding  that  the  city,  in  erect- 
ing water-works,  acted  in  its  private,  not  public,  character  is 
•correct  law. 

"The  powers  conferred  by  the  several  acts  of  the  legislature, 
authorizing  the  execution  of  this  great  work,  are  not,  strictly 
and  legally  speaking,  conferred  for  the  benefit  of  the  public. 
Tbe  grant  is  a  speical  private  franchise,  made  as  well  for  private 
-emolument  and  advantage  of  the  city  as  for  the  public  good.  Tbe 
State,  in  its  sovereign  character,  has  no  interest  in  it  The  whole 
iovestment;  under  the  law,  and  the  reveune  and  profits  to  be 
•derived  therefrom,  are  a  part  of  the  private  property  of  the  city, 
4US  maob  so  as  the  lands  and   houses   belonging  to  it,  situated 
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within  its  corporate  limits.  The  arjrument  of  defendant'B  coun- 
sel confounds  the  powers,  in  question,  with  those  belonging  to 
defendant  in  their  character  as  a  municipal  or  public  body,  such 
as  are  granted  exclusively  for  public  purposes  of  counties,  cities,, 
towns  and  villages,  where  the  corporations  have,  if  I  may  m) 
speak,  no  private  estate  or  interest  in  the  grant.  As  the  powers, 
in  question,  have  been  conferred  upon  one  of  those  public  cor- 
porations, thus  blending,  in  a  measure,  those  conferred  for  prlr 
vate  advantage  and  emolument  with  those  already  possessed  for 
public  purposes,  there  is  some  difficulty,  I  admit,  in  separating 
them  in  the  mind  and  properly  distinguishing  the  one  class  from 
the  other  so  as  to  distribute  the  responsibilities  attaching  to  tbe 
exercise  of  each.  But  the  distinction  is  quite  clear  and  well  s«*t- 
tled,  and  the  process  of  separation  practicable.  To  this  end,  re- 
gard should  be  had,  not  so  much  to  the  nature  and  character  of 
the  various  powers  conferred  as  to  the  object  and  purposes  of 
the  legislature  in  conferring  them.  If  granted  for  public  pur- 
poses exclusively,  thej  belong  to  tlie  corporate  body  in  its 
public,  political,  municipal  character;  hut  if  the  grant  was  for 
the  purpose  of  private  advantage  and  emolument,  though  the 
public  may  derive  a  common  benefit  therefrom,  tlie  corporation, 
quo  ad  hoc,  is  to  be  regarded  as  a  private  company.  Tt  stands 
on  the  same  footing  as  would  any  individual  or  body  of  persons 
upon  whom  a  like  special  privilege  had  been  conferred." 

It  is  clear  that  the  appellee,  in  building  and  operatiner  said 
works,  acted  in  its  capacity  of  a  private  corporation,  and  as  it 
was  not  required  to  render  public  service,  in  consideration  of  the 
exemption  of  said  works  from  the  State  taxation,  the  exemption 
is  unconstitutional  and  void. 

In  Barbour  v.  The  Board  of  Trade,  82  Kv..  645,  Judge  Hinrs 
announces  the  correct  doctrine  on  this  subject  In  the  following 
strong  and  comprehensive  language:  ''The  power  of  taxation 
grows  out  of  the  necessity  to  preserve  the  government  by  laying 
the  common  burden  upon  every  citizen  enjoying  its  protfction 
of  life,  liberty  and  property,  and  is  limited  in  its  nature  to  ob- 
jects that  are  public,  as  distinguished  from  those  that  are  per- 
sonal or  private  in  their  character.  Taxation  immediatley  for 
the  benefit  of  an  individual  is  a  contradiction  in  teims,  and 
which  is  prohibited  by  the  fundamental  law,  unless  it  is  granted 
as  a 'public  privilege  in  consideration  of  publi?  service.' "  If 
the  legislature  were  to  authurize  the  payment  of  a  person's  ex- 
penses in  the  performance  of  any  enterprise,  nor  a  public  ser- 
vice, there  can  be  no  doubt,  that  such  an  act  would  be  unhesi- 
tatingly declared  unconstitutional,  and  to  exempt  a  person's 
property  from  taxation,  in  consideration  of  the  same  service, 
would  be  equally  unconstitutional.  To  exempt  a  peison*s  prop- 
erty from  taxation  is  to  increase  the  burden  of  taxation  upon  all 
other  taxpayers.  The  true  test  in  such.case  is,  has  the  legislature 
the  constitutional  power  to  authorize  the  direct  payment  for  the 
services?  If  not,  she  can  not  exempt  the  person's  property  from 
taxation.     There  is  no  brief  on  file  for  the  appellee. 

The  judgment  of  the  circuit  court  is  reversed  and  the  case  is 
remanded,  with  direction's  to  grant  the  mandamus  to  compel  the 
judge  of  the  Campbell  County  Court  to  list  said  propertv  for 
taxation,  etc. 
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COMMONWEALTH  v.  MANN. 

(Filed  October  14,  1890— Not  to  be  reported.) 

Criminal  l«w-IndIotmf»nt.-LaroeTij  from  thp  persOD— ThlB  appeal  ques- 
tions the  suffloiency  of  an  indiotmenr.  under  pf*ction  4,  article  11,  chapter  30. 
Oeoeral  Starutes.  It  charges  than  the  appellee.  Jam^p  Mann,  "did  feloni- 
oasl3'  take,  steal  and  onrry  away  from  the  pos.se$sion  of  Pern  &  Floyd,  alias 
Edward  Penn  and  Wllllnm  Floyd,  money,  currency  of  the  i*ealra,  to  the 
amount  of  over  $-0.'*  Held— That  under  the  common  law.  and  under  our 
foriDPr  Cod*'  of  Praotlcp.  such  indictment  does  not  describe  the  property 
smlen  '8nnicl*»ntly.  »tnt  nnflnr  Rectlon  135  of  rhe  prpsent  Criminal  Code  of 
Practice,  said  description  of  the  money  stolen  is  8u£9cient. 

P.  W.  Hardin  for  »ppellant. 

Appeal  froJii  Ta^Mor  Circuit  Court. 

Opinion  of  the  c:)urt  by  Chief  Justice  Holt. 

This  indictment  is  under  section  4,  article  11,  chapter  29  of  the 
General  Statutes,  which  provides:  '*If  any  person  shall  steal 
money,  good.s  or  chattels,  of  the  value  of  $4  oi  upwards,  either 
from  the  person  or  possession  of  any  one,  or  from  his  house, 
without  violence  or  putting  in  fear,  he  shall  be  confined  in  the 
penitentiary  not  less  than  two  nor  more  than  five  years." 

It  charges  that  the  appellee,  James  M.  Mann,  did  '* feloniously 
take,  steal  and  carry  away  from  the  possession  of  Penn  <fe  Floyd, 
alias  Edward  Penn  and  William  Floyd,  money,  currency  of  the 
realm,  to  the  amount  of  over  $10."  It  contains  no  description 
of  the  money  charged  to  have  been  stolen,  and  a  demurrer  to  it 
having  been  sustained  and  the  case  dismissed,  the  Common- 
wealth has  appealed. 

Section  122  of  the  Criminal  Code  provides,  that  an  indictment 
shall  contain  **a  statement  of  the  acts  constituting  the  offense, 
in  ordinay  and  concise  language,  and  in  such  a  manner  as  to 
enable  a  person  of  common  understanding  to  know  what  is 
intended,  and  with  sucli  degree  of  certainty  as  to  enal)le  the 
court  to  pronounce  judgment  on  conviction,  according  to  the 
right  of  the  case." 

The  general  rule  is,  that  an  indicMnent  must,  admitting  what 
it  charges  to  be  true,  show  that  the  court  has  jurisdiction  and 
that  the  imputed  crime  has  been  committed-  by  llie  accused. 
Second.  It  must  inform  him  of  the  precise  charge,  so  as  to  enable 
him.  without  surprise,  to  prepare  his  defense  and  tn  mnke  the 
verdict  and  judgment  certainly  available  as  a  l»ar  to  another 
prosecution  for  the  same  offense.  This  is  the  general  rule  under 
our  Code  which  looks  to  substance  and  not  to  form,  and,  under 
the  old  Code,  this  indictment  would  cle'arly  have  been  insuffi- 
cient. 

In  Rhodus  v.  The  Commonwealth,  2  Duvall,  159,  decided  under 
it  in  1866,  where  the  indictment  was  so  far  descriptive  as  to 
charge  the  defendants  with  taking  ''one  lot  of  treasury  notes, 
called  greenbacks,  the  issue  of  the  treasury  of  the  United  States 
of  America,  and  one  lot  of  Kentucky  hank  notes  and  $15  in  gold 
coin,"  it  was  held  insuffioent,  because  it  did  not  sufficiently 
notify  them  what  the  State  would  attempt  to  prove,  or  suffi- 
ciently describe  what  had  been  stolen. 

Section  136  of  the  present  Criminal  Code,  adopted  in  1877,  how- 
ever provides:  **  In  an  indictment  for  the  larceny  or  embezzle- 
ment of  money,  or  United   States   currency   or   bank  notes,  it  is. 
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faufficient  to  allege  the  larceny  or  embezzlement  of  the  same, 
without  specifying  the  coin,  number,  denomination  or  kind 
thereof." 

Tbifi  provision  was  not  in  the  former  Code.  The  ruling  in  the 
Bhodus  case  probably  led  to  its^enitotmettt.  It  was-  seen  that  it 
would  often  be  impossible  to  particularly  describe  the  money 
that  might  be  stolen,  and,  probably,  sometimes  impossible  to  do 
so  at  all. 

This  statutory  rule  was  announced  in  the  case  of  Jones  v.  The 
Commonwealth,  13  Bush,  366,  where  it  was  held,  that  in  an 
indictment  for  the  larceny  of  money,  or  United  States  currency 
or  bank  notes,  it  is  sufficient  to  aver  the  larceny  of  the  same, 
without  specifying  the  coin,  number,  denominaiton  or  kind 
thereof. 

While  this  indictment  would  not  have  been  good  either  at  com- 
mon law  or  under  the  former  Code,  yet  the  present  one  declares, 
in  express  terms,  that  where  one  is  indictea  for  stealing  money, 
it  shall  be  sufficient  to  merely  aver  the  larceny  of  the  same,  and 
that  its  kind  need  not  be  stated. 

The  statute  is  certainly  a  broad  one,  but  the  policy  or  irapolioy 
of  it  is  not  for  our  consideration.  It  has,  as  to  the  larceny  of 
United  States  currency,  or  bank  notes  or  money,  dispensed  wilb 
the  descriptive  averment  usually  necessary  in  indictments  for 
larceny. 

This  appears  to  be  not  only  the  express  declaration  of  the 
statute,  but  its  necessary  construction,  when  we  consider  the 
decisions  above  cited  and  the  period  of  its  enactment  in  refer- 
ence to  them. 

Tlie  Judgment  is  reversed,  with  directions  to  overrule  the  de- 
murrer, and  for  further  proceedings  consistent  with  this  opinion. 


DEHART  V.  LEWIS. 

(Filed  October  16,  1890— Not  to  be  reported.) 

Fraudulent  oonvf»yanoe— In  1870  D.  executed  a  promissory  note,  and  in  1881 
judfriiienc  having  lieen  rendered  on  the  note,  a  traot  of  land,  the  le^l  title 
to  which  was  in  D.  when  the  note  wa8  executed,  was  sold  to  8atif$l!7  tbo 
judffmenf,  the  letral  title  at  the  t^ne  of  sale  being  In  D.,  but  which  be. 
about  H  year  afterward,  conrpjed  to  his  brother,  receiving  no  consideratiOB 
therefor,  and  givintc  no  other  reason  for  making  said  conveyance  than  that 
his  father  nut  the  brother  In  posfession  of  the  land,  and  directed  D.  to  coa- 
vej  It  to  him.  Helct— That  I)  was  not  legally  bound  to  make  said  oooTey- 
ance.  and  said  deed  can  constitute  uc  obstacle  to  the  claim  of  the  purcbairr 
under  the  execution. 

M.  M.  Redwine  for  appellant. 

Appeal  from  Elliott  CJrcuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

As  the  legal  title  of  the  land  in  dispute  was  in  H.  O.  Dehart 
in  1878,  when  he  gave  his  note  to  Spradling,  and  continued  in 
him  until  after  judgnient  in  favor  of  appellee  on  that  note  had 
been  rendered,  and  the  land  had  been  sold  and  purchased,  in 
1881,  by  appellee,  under  execution  issued  on  that  judgment,  the 
deed  made  in  1882  by  D.  G.  Dehart  to  appellant,  his  brother, 
presents  no  obstacle  to  recovery  of  the  possession  by  appellee. 
For  no  other  reason  or  consideration  for  execution  of  that  deed 
is  stated  by  appellant  in  his  answer  than  that  his  father  gave 
and  put  him  in  possession  of  the  land,  and  requested  H.  O. 
Dehart  to  convey  it  to  him  when  called  on.    But  the  latter  never 


irw  legally  Ijouwd  to  convey,  and  it  ie  not  alleged  he  reeefved 
^lUHfole  con^deTatlom  lor  t!ie  deed  of  1882,  and  even  If  be  had 
then  the  riglit  to  convey,  that  deed  would  bare  to  be  regarded 
BB  fraxiduleut. 

It  seems  to  us  the   demurrer  to  the   an&wer  of  appellant  was 
properly  sustained;  and^  therefore,  Judgment  is  affirmed. 


TAYLOR,  &c.  V.  MINOR  AND  WIFE,  «fec. 
(Filed  October  16,  1890.) 

1.  Will— Contest— Curatrlx— Attorney 'r  fees— Witneaa  fees— In  1876  T.  died, 
leaTimr  a  pwper,  purporting  ro  be  his  last  will,  ezecut-ed  in  1884,  by  which, 
«her  devising  his  estate  to  )iis  wife,  the  appellant,  during  life  or  until  her 
reniarriflffe,  he  disinherited  his  daughter,  the  appellant,  who  had  married 
M.,  and  devised  his  estate,  after  the  death  or  n^irriage  of  his  wife,  to  the 
remaining  children  From  tho  order  of  prohate  M  and  wife  prosecuted  an 
•appeal  to  she  circuit  jourt.  where,  after  four  unMirc*ssful  trials,  a  finding 
•agiiinst  the  will  was  had.  which  was  aflfirnied.  on  appeal  to  this  court. 

Pending  the  HtigHtion  the  appt^llaiit  was  appointed  curatriz  of  the  estate, 
and  when  it  ended,  she  qnalifled  as  administratrix.  She  settled  her  accounts 
■as  cnrarriz  in  the  connty  court,  in  which  she  was  credited  with  extraordinary 
expenses  or  costs  incurred  by  her  in  the  will  litigation,  such  as  moneys  paid 
to  an  expert  witness  and  lawyer's  fees.  M  and  wife  had  obtained  a  judg- 
ment in  the  will  litigation  for  their  ordinary  cost,  and  colleot<«>d  it.  and 
afterwards  brought  this  action  to  surcharge  the  settlement  made  by  the 
oupatrix.  and  made  the  other  heirs  parties,  and  sought  a  division  of  the  es- 
tate and  a  re-imbursem^-nt  for  extraordinary  expenses  incurrd  in  the  pre- 
vious litiflratlon.  This  included  the  fees  of  thejr  attorneys;  moneys  paid  to 
«  distlnaulsbed  physician  as  an  expert  winness;  tlie  cost  of  a  continuance  by 
tbeiu  in  that  suit;  the  fees  of  a  person  for  taklnsr  down  testimony  in  the 
various  trials;  also  the  amount  of  theli  personal  expenses  in  attending  to 
the  litigation,  such  as  hotel  bills.  Appellant  made  similar  claims  against 
ibe  estate.  Held— The  expenses  claimed  herein,  as  incurred  Id  the  will  lltl- 
"gatlon.  are  not  such  as  are  embraced  in  section  15,  chapter  28,  General  Stat- 
utes, where  some  have  borne  the  expenses  uf  litigation  for  others  jointly  in- 
terested and  benefl  tied,  and  are  entitled  to  be  reimbursed;  but  the  expenses 
incurred  by  M.  and  wife  and  by  appellant'  tended  to  reduce  the  portions  of 
the  other  devisees.  Under  chapter  30,  article  1,  section  31,  General  Statutes, 
appellant,  as  ouratrix,  was  only  directed  to  collect  and  preserve  the  estate, 
«nd  all  expenses  incurred  by  her  in  the  will  litigation  must  be  borne  by  her 
as  devisee.  She  did  not  occupy  the  position  of  executrix;  if  she  did,  a  part 
of  SDob  extraordinary  expenses  would  be  properly  allowed;  hut  M.  and  wife 
are  entitled  to  an  attorney's  fee  in  this  action  for  surcharging  the  accounts 
of  the  curatrix,  as  all  the  distributees  are  benefited  thereliy.  The  ruratrix 
"Was  properly  credited  with  Insolvent  debts  owing  to  the  estate;  als<i  with 
debts  owing  by  obligors,  generally  regarded  as  solv^^nt,  until  their  failure. 

S.  Interest— A  curatrix  of  an  estate,  holding  money  to  abide  the  result  of 
pending  litigation,  should  not  be  charged  with  iuterest  on  it,  except  to  the 
extent  that  she  collected  interest  on  it. 

W.  B.  Harrison  for  appellants. 

Samuel  Avritt  and  Rives  &  Spalding  for  appellees. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

Bannister  Taylor  died  in  1876/ leaving   a   paper,  purporting   to 
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be  his  will,  executed  In  1844.  It;  devised  his  estate  to  his  widow^ 
the  appellant,  E,  W.  Taylor,  for  life,  or  during  her  widowhood; 
disinherited  his  daughter,  the  appellee,  Martha  Minor,  who  hftd 
married  J.  C.  Minor;  provided  that  his  widow,  as  his  other  chil- 
dren married  on  arrival  at  age,  should  give  to  each  of  them 
$1,C)00  as  an  advancement;  but  if  any  one  of  them  married  against 
her  will,  such  child  should  have  no  part  of  his  estate;  ai^d  that 
upon  the  death  of  his  widow  or  her  remarriage,  his  estate  should, 
save  in  the  ivent  above  named,  pass  to  his  children,  save 
Martha;  but  if  they  died  without  children,  it  was  to  pass  to  a 
certain  educational  institution,  which  was  named  in  the  will. 
It  nominated  two  persons  as  executors,  but  they  never  qualified. 
He  had  but  two  children,  beside  Martha,  one  of  whom  died 
before  he  did,  and  the  other  after,  both  leaving  children. 

Whether,  therefore,  the  paper,  purporting  to  be  his  will,  was 
upheld  or  not,  his  estate  passed  to  the  same  persons,  saving  a 
difference  in  the  rights  of  the  widow;  and  also,  if  the  writing 
were  maintained  as  his  will,  the  portions  of  the  devisees  under  it 
were  increased  by  Martha  being  disinherited. 

After  being  probated  in  the  county  court,  Minor  and  wife 
assailed  it,  talving  an  appeal  to  the  circuit  court,  where,  after 
four  mistrials,  a  finding  was,  upon  a  fifth  trial,  had  ajvainst  it 
Upon  an  appeal  to  this  courl,  the  judgment  was  afflrmed. 

During  the  pendency  of  tne  litigation,  K.  W.  Taylor,  was  ftp- 
pointed  euratrix  of  the  estate,  and  when  it  ended,  slie  qualified 
as  administratrix.  As  such  representative  she  made  a  settle- 
ment in  he  county  court  of  her  accounts  as  euratrix,  and  whilfc 
that  settlement  does  not  appear  as  part  of  this  record,  yet  she 
appears  to  have  been  credited  in  it  with  extraordinary  costs  or 
expenses,  incurred  by  her  In  the  will  litigation,  such  as  moneys 
paid  to  an  expert  witness  and  lawyer's  fees.  * 

Minor  and  wife  ot)tained  a  judgment  in  the  will  litigation  for 
thoir  ordinary  cost,  and  collected  it. 

Shortly  after  the  ending  of  that  litigation  Minor  and  wife 
brought  this  action  against  the  widow  and  other  heirs,  seeking 
to  surcharge  and  correct  the  settlement  made  by  Mrs.  Taylor  in 
the  C3unty  court,  and  for  a  settlement  and  division  of  the  estate. 
In  it  tlH-y  also  claimed  re-imbursoment  out  of  the  estate  for  the 
extraordinary  expenses  tiiey  had  incurred  in  the  previous  litiga- 
tion. This  included  tlie  fees  of  their  attorneys;  money  paid  to  a 
distinguished  piiysician  as  an  expert  witness;  the  cost  of  a  con- 
tinuance by  thnm  in  that  suit,  and  for  which  a  Judgment  bad 
been  rendered  therein;  the  charge  of  a  person  for  taking  down 
the  evidence  upon  the  various  trials;  also  the  amount  of  their 
personal  expensos  in  attending  to  the  litigation,  such  as  hotel 
bills,  etc. 

Tpon  tlie  other  hand  the  appellant,  Mrs.  Taylor,  while  she 
denied  tlie  right  of  Minor  and  wife  to  recover  these  claims  out  of 
the  treneral  estate,  claimed  that  she  was  entitled  out  of  it  to  the 
extraordinary  costs  she  had  incurred  in  the  will  litigation,  sucb 
as  lier  attorney's  fees  and  money  paid  by  her  to  another  expert 
witness.  The  case  was  referred  to  a  commissioner,  who  reported 
in  favor  of  allowing  all  these  claims;  and  the  court,  by  the  Judj^ 
ments  now  complained  of,  allowed  them  all  out  of  the  estate, 
and  both  sides  are  now  complaining,  the  one  by  an  appeal,  and  the 
other  by  a  cross-appeal. 

The  court  also  allowed  an  attorney's  fee  to  each  side  in  thlft 
case,  to  be  paid  out  of  the  estate. 

Various  other  grounds  of  complaint  are  presented  by  each  side* 
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but  those  above  named  are  the  ones  mainly  urg^d;  and  the  most 
of  the  others  will  go  unnoticed  as  unnecessary  for  our  oonsider- 
htion. 

It  is  olaimed,  upon  the  side  of  the  appellees^  that  section  15« 
chapter  28  of  the  General  Statutes,  pag^Sll,  authorizes  the  allow- 
anoe  to  them  of  their  extraordinary  expenses  incurred  in  the 
will  litigation. 

It  provides:  "111  actions  for  the  settlement  of  estates,  or  for 
the  recovery  of  money  or  property  held  in  joint  tenancy,  co- 
parcenary«  or  as  tenants  in  common,  if  it  shall  be  made  to  appear 
that  one  or  more  of  the  legatees,  devisees,  distributees,  or  parties 
in  interest,  have  prosecuted  for  the  benefit  of  others  interesteil 
with  themselves,  and  have  been  at  trouble  and  expense  in  con- 
ducting the  same,  it  shall  be  the  duty  of  the  court  to  allow  such 
person  or  persons  reasonable  compensation  for  such  trouble,  and. 
for  necessary  expenses,  in  addition  to  the  fees  and  costs,  said 
allowance  to  be  paid  out  of  the  funds  recovered,  before  distribu-. 
tion,  the  persons  interested  having  notice  of  the  application  for 
such  allowance." 

In  our  opinion,  however,  this  provision  does  not  embrace  a. 
case  like  this  ontj.  Where,  however,  one  person  has  prosecuted 
an  action  at  extra  expense  jind  trouble,  and  the  recovery  enures 
equally  to  the  beneflt  of  others,  the  chancellor  may,  in  the 
exercise  of  his  power  to  compel  parties  to  do  equity,  require 
them,  as  a  condition  of  sharing  in  it,  to  contribute  their  proper 
proportion  of  the  expense,  and  may  order  it  paid  out  of  the  com- 
mon fund. 

It  is  manifest,  however,  that  such  a  case  is  not  now  presented. 
The  will  litigation  was  for  the  benefit  of  Mrs.  Minor.  Her  success 
diminished  the  portions  of  tlie  devisees  named  in  the  will,  and 
their  portions,  as  heirs,  should  not,  therefore,  be  diminished  by 
the  payment  of  these  extra  expenses  out  of  the  estate,  which 
were  incurred  for  the  beneflt  of  Mrs.  Minor  alone.  Upon  the 
other  hand  the  appellant,  Ms.  Taylor,  was  merely  a  devisee,  and 
the  curatrix.  In  the  latter  capacity  it  was  her  duty  to  collect 
and  preserve  the  estate  merely.  She  had  no  power,  as  such,  to. 
employ  counsel  in  the  attempt  to  set  up  a  will,  and  charge  tlio 
estate  with  the  expense.  (General  Statutes,  chapter  39,  articlo 
1,  section  21.) 

If  she  did  so  as  a  devisee,  then,  equally,  she  has  no  right  to. 
charge  the  estate,  and  this  is  true  of  any  extraordinary  expense. 
OT  trouble  incurred  by  her  in  that  litigation,  and  it, was  error  to. 
make  any  allowance  therefor  out  of  the  estate. 

if  she  had  been  nominated  as  executrix  by  thq  will  and  in 
good  faith,  and  upon  reasonable  grounds  had  endeavored  to  pro- 
bate it,  thus  complying  with  what  the  testator  may  be  regarded 
as  having  asked,  she  would  have  been  entitled  to  any  extraordi- 
nary expense,  such  a.s  her  attorney's  fees  and  other  incidental 
costs  attending  such  an  effort;  but  only  to  this  extent  has  this 
court  gone,  and  it  is  far  enough,  in  our  opinion.  (Phillip's 
ExT'or  V.  Phillip's  Adm'r.,  6  Ky.  Law  Rep.,  270.) 

The  allowance  of  a  fee  to  the  attorney  of  the  appellees.  Minor 
and  wife,  in  tiiis  suit  was  proper.  Mrs.  Minor,  by  the  breaking 
of  the  so-called  will,  had  become  a  distributee  of  the  estate.  She, 
therefore,  had  a- right  to  sue  for  its  settlement;  and  in  doing  so, 
to  surcharge  and  correct  the  settlement,  which  the  administra- 
trix had  made  of  her  accounts  as  curatrix.  As  it  credited  her  by 
the  extraordinary  expenses  incurred  by  her  in  the  will  litigation 
It  was  erroneous;  and  this  being  so,  we  fail  to  see  upon  what 
ground  an  allowance  should  be  made  to  Mrs.  Taylor  out  of  the, 
estate  to  pay  the  fee  of  her  attorney  in  this  action. 
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The  distributee  was  not  fn  fauFt  In  seeking  to  correct  the  fiet- 
tlement  and  this  expense,  'upon  the  part  of  Mrs.  Taylor,  has 
been  incurred  in  endeavoring  to  uphold  it,  and  protect  lier  own 
individual  interest. 

While  we  doubt  not  she  has  acted  throughout  in  good  faith, 
yet  this  does  not  permit  us  to  stretch  the  rule  in  her  favor  to 
'such  an  extent  as  would  generally  prove  unjust,  and,  indeed,  be 
«0  in  this  instance. 

This  appeal  is  not  so  taken  as  to  parties,  that  we  can  consider 
any  question  of  overpayment  to  any  of  the  heirs. 

Mrs.  Taylor  was  given  a  credit  in  her  county  court  settlement 
for  insolvent  debts  of  the  estate;  and  in  making  up  the  accountB 
in  this  suit  she  appears  to  have  been  charged  only  with  tlie 
balance  found  owinj?  upon  that  settlement.  She  was  properly 
credited  as  to  the  Purdem  debt  owing  to  the  estate,  as  tne  testi- 
mony shows  that  the  obligors  were,  until  the  time  of  their  fail- 
ure, generally  regarded  as  solvent. 

It  does  not  clearly  appear,  from  this  record,  whether  Mrs. 
Taylor  has  or  has  not  been  credited  by  all  the  taxes  paid  by  b<»r 
for  the  estate. 

The  chancellor  will,  upon  the  return  of  the  cause,  re-examine 
the  case,  and  in  the  future  Judgment  allow  any  not  heretofore 
t!redited. 

As  curatrix  she  could  not  tell  when  the  will  litigation  would 
«nd.  She  could  not  know  when  she  would  be  called  upon  to  set- 
tle her  accounts.  She  should,  of  course,  be  made  to  account, 
however,  for  any  and  all  interest  upon  the  funds  of  the  estate, 
which  she,  in  fact,  collected.  She  has  been  charged  interest 
upon  the  money  from  two  years  after  her  qualification  as  cura- 
trix. It  appears  that  for  a  time  a  portion  of  the  estate  was  in 
bank  to  her  credit,  and  ready  for  distribution,  if  the  litigation 
had  come  to  an  end,  and  it  had  been  ordered. 

If^  during  this  period,  she  received  no  interest  upon  this  por- 
tion of  the  estate— and  she  does  not  appear  to  have  done  so— it 
would  not  be  equitable  to  charge  her  with  it,  and  in  the  compu- 
tation of  interest  against  her,  she  should  have  credit  to  tnis 
extent. 

We  perceive  no  errors  which  we  can  consider  as  between  the 
parties  to  this  appeal,  save  as  above  indicated. 

Upon  a  return  of  the  cause  the  lower  court  will  correct  its  pro- 
ceedings, as  herein  indicated,  calling  to  its  aid  its  commissioner, 
if  it  sees  proper  to  do  so;  and  the  Judgments  appealed  from  are 
reversed,  upon  both  the  main  and  cross  appeals,  and  cause  re- 
manded for  further  proceedings  consistent  with  this  opinion. 


KENTUCKY  CENTRAL  RAILROAD  CO.  v.  McOI:nTY. 

(Filed  October  23,  1890— Not  to  be  reported:) 

Wlllfal  negllffen en— Parties  to  nctlons— The  father  is  not  an  belr  to  hlfl 
son.  who  lefi  neither  clilld  nor  widow,  within  the  roeantng  of  the  isatufe, 
and  who  \s  authorised  to  maintain  an  aorion  aprainiit  a  railroad  oonipaDT  for 
damages  resultiuff  in  the  death  of  the  son,  from  the  willful  negleot  of  said 
'fsompany. 

Breckinridge  &  Shelby  tor  appellant. 

J.  F.  Winn  for  appellee. 
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Appeal  from  Clark  Court  of  Coipmon  Pleas. 
Opinion  of  the  court  by  Judge  Pryor. 

The  repreflentAtive  of  one  whose  life  is  lost  by  the  willful  neg- 
lect of  a  railroad  oompany,  and  whp  leaves  at  his  death  neither 
child  or  widow,  can  not  main^in  an  action  under  the  statute. 
The  father  sues  in  this  case  as  the  heir  of  his  son,  whose  life  is 
said  to  have  been  lost  by  the  neglect  of  the  appellant. 

The  judgment  below  is  reversed  and  remanded,  with  directions, 
to  dismiss  the  petition. 


HOOPER  V.  SNEAD  IRON  WORKS. 

(Filed  October  23^  1890— Not  to  be  reported.) 

Pleadings— NefTlijrence— The  petition  in  this  aotion  for  damnpes  for  negli- 
gence, resulting  in  the  death  of  H.,  fails  to  allege  that  it  resultPd  from  the- 
nefcleot  of  appellee.  An  amended  petition  was  filed,  alleging  that  the  de- 
ceased was  employed  to  operate  a  oircular  sawmill,  and  that  the  materials. 
ooDslsted  of  uneven  and  knotty  timber,  the  defects  of  which  were  not  known 
to  deoeaspd  or  dlscoveraiile  by  blm  by  ordinary  observation.  Held— Gonoed- 
infr  that  the  allegations  that  the  timber  was  famished  by  It  and  was  knotty 
and  uneven,  and  so  known  to  appellee  to  have  been  properly  made,  no  neglect 
is  shown  on  the  part  of  the  appellee. 

Lane  &  Burnett  for  appellant. 

Simrall  <&  Bodlev  for  appelleo. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

The  pleading  in  this  case  is  evasive,  and  while  it  appears  that 
the  death  of  appellant's  intestate   originated    fi*om   a   wound  re- 
ceived by  the  latter  while  in  the  employ  of  the  defendant,  there 
is  no  allegation  that  it  resulted  from  its  neglect.     It  is  alleged, 
that  the  husband  was  running  a  circular  saw   for  the  defendant, 
and  that  the  latter   furnished    him    with    materials   full  of  blem- 
ishes with  which  to  operate  the  machinery,  and,  in  consequence 
of  these  defects,  he  was   injured.     In    his   amended    petition,  he 
says  the  defects   in    the  material    consisted   of   wood   that   was 
knotty  and  of  irregular  density,  and  the  defects  were  not  discov- 
erable to  the  deceased;  that   it   was  the   duty   of   the  appellee  to. 
have  examined  and  rejected  it;  and  not  Iiaving  done  so,  he  was 
guiltv  of  negligence..    It  seems  to  us  to  follow,  that  if  the   intes- 
tate had  voluntarily  placed  himself  in  tlie  position  of  sawing  the 
timber,  he  must  have  known,  or  could  have  known,  by  ordinary 
observation,  that  the  timber  was  defective;  or  if  not,  we  see  no, 
neglect,  although  such  defects  exists,  on  the  part  of  the  defend- 
ants, unless  it  knew,  or  should  have  known,  by   the  exercise    of 
ordinary  care,  that  it  was  dangerous  to  be  used;  that  it  was  the 
duty  of  the  defendant  to  have  smooth,  even  timber  may   be,  and. 
must  be  taken  as  true;  but   that   some   was   uneven  or  knotty  is 
not  neglect;  nor  does  the  entire  petition  siiow,  ex<'.ept   by   reVer- 
erice.  that  the  appellant  ever  furnished    the   defective    material;; 
but  if  the  averment  had  been  di stipe tly  niade,  th.ere  would  have' 
been  no  cause  of  action  stated.. 

Judgment  aflOlrm.ed. 
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CO:iMONWEALTH  v.  SAPP. 
(Filed  October  25,  1890.) 

1.  EvldeDQe— Teetlmony  of  wife  airalnst  husband— Upon  the  trial  of  an  in 
diotment  against  the  husband  for  ati^empting  to  poison  the  wife,  the  prcwe- 
-nutton  offered  the  divorced  wife  as  a  witness  to  prove  that  she  bad  seeo  her 
busband  sprinkle  a  substance  upon  a  piece  of  watermelon  intended  for  her, 
and  that  a  portion  of  it  produced  on  the  trial  and  proven  to  contain  arsenic 
was  a  part  of  the  piece  prepared  for  her.  The  court  refused  to  permit  ber  to 
testify.  On  appeal,  Held— That  she  was  a  competent  witness  to  testify  agaiDst 
her  husband  for  two  reasons.  First— Under  section  QOf)  of  the  Civil  Code  of 
Praccioe,  the  word  "communication"  should  be  (civen  a  liberal  constroo- 
tlon.  It  should  not  be  confined  to  a  mere  statement  by  the  husband  to  the 
wife  or  vice  versa,  but  should  be  construed  to  embrace  all  knowledKe  upon 
the  part  of  the  one  or  the  other  obtained  by  reason  of  the  marriage  relation, 
and  which,  but  for  the  confidence  growins  out  of  it,  would  not  have  been 
known  to  the  party.  The  reason  of  this  rule  doe.s  not  apply,  however.  t« 
facts  known  to  a  surviving  or  divorced  husband  or  wife  independent  of  tbe 
existence  of  the  former  marriage,  aUhough  the  knowledge  was  derived  dnr- 
log  its  existence,  and  relates  to  tbe  transactions  of  one  or  the  other:  there- 
fore, the  rule  should  not  be  applied  in  such  a  case  Second— The  wife  is  a 
competent  witness  against  the  husband  where  the  husliand  commits  or 
attempts  to  commit  a  crime  against  the  persno  of  the  wife.  The  section  of 
tbe  Code  forbidding  the  husband  or  wife  to  testify  against  each  other  is  but 
declaratory  of  tbe  common  law,  and  i\n  tbe  couimoii  law  admitted  an  escep* 
tion  to  the  rule  on  the  higher  policy  of  punlshins  crime,  and  admitting  tbe 
testimony  fron^  necessity,  so  our  statute  admits  the  same  exception. 

a.  Same— Impeaching  testimony  of  wife  by  showing  her  unchaste— Tbe 
lower  court  erred  in  admitting  evidence  showing  that  tbe  wife  was  unchaste 
when  she  had  not  testified,  tbe  evidence  wafi  incompetent.  Overruling  in 
part,  Turn  bull  v.  Commonwealth,  79  Ky.,  4».5. 

P.  W.  Hardin  and  F.  Siuick  for  appellant. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Chief  Ju.^tice  Holt. 

Upon  the  trial  of  William  Sapp,  upon  the  charge  of  attempting 
to  pr)ison  his  wife,  the  State  offered  her  as  a  witne.ss  againjst 
him,  avowing,  by  its  attorney,  that  it  would  prove  by  her  sh** 
had  seen  tlie  accused  sprinkle  a  substance  upon  a  piece  of  water- 
melon intended  for  her,  and  that  the  portion  of  it  produced  at 
the  examining  trial,  and  then  shown  to  contain  arsenic,  was  a 
part  of  tlie  piece  prepared  for  her,  and  was,  when  so  produced, 
in  the  same  condition  as  when  she  p:ot  it  from  him. 

It  is  claimed  tlie  attempt  was  made  in  August,  1888.  After- 
ward, and  before  liis  trial,  they,  were  absolutely  divorced.  Tli<» 
court  refused  to  permit  her  to  testify,  holding  that  she  could 
not  be  a  witness  for  any  purpose;  and  whether  this  is  so,  is  tli*' 
main  (juestion  now  presented. 

It  is  a  general  rule  of  tlie  common  law,  ijased,  both  upon  public 
policy  and  because  of  identity  of  interest,  that  neitlier  a  iiusband 
or  wife  can  testfy  f.)r  or  aj?ainst  the  other;  and  some  authorities 
hold  that  where  this  relation  lias  once  existed,  the  one  is  ad- 
missible for  01  against  the  other,  even  after  the  relation  ha^ 
ceased  as  to  any  and  all  matters  that  occurred  during  its  exi-^t- 
ence.  They  follow  Lord  Alvanley,  who  said,  In  the  early  case  of 
Monroe  v.  Twisleton,  Peake's  Add.  Cas.,  219,  that  the  divorced 
wife  is  a  competent    »vitness    to    prov{?  any  fact  arising  after  the 
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divorce,  but  not  to  prove  any  thing  which  happened  during  oov- 
•erture. 

Thus  Mr.  Wharton  says:  **If  a  woman  be  divorced;  a  vinculo 
matrimonii,  she  can  not  prove  a  contract,  or  any  thing  else 
wblob  happened  during  the  coverture.  Any  fact,  arising  after 
the  divorce,  she  may  prove."  (1  Wharton's  Criminal  Law,  sec- 
tion 774. ) 

It  is,  perhaps,  questionable  whether  some  of  the  writers,  to 
this  effect,  do  not  mean  that  the  divorced  wife  can  not  testify  as 
to  any  matter  occurring  during  coverture,  if  her  knowledge  as 
to  it  arose  bv  reason  of  the  marital  relation. 

It  was  held,  in  the  State  v.  Phelps,  2  Tyler's  Reports,  374, 
that  a  woman,  although  divorced  absolutely,  is  not  a  competent 
witness  upon  an  indictment  against  her  former  husband  for  a 
-crime  committed  during  the  coveiture;  but  the  court  so  an- 
nounced, without  any  argument,  in  the  opinion  of  the  question. 
Cases  uiay,  however,'  be  found  where  courts  of  hi^h  authority 
have  held  that  a  widow  may  testify  against  the  administrator  of 
her  husband  as  to  any  facts,  which  she  did  not  learn  from  the 
lattei,  or  which  did  not  come  to  her  knowledge  by  reason  of  the 
marital  relation,  although  relating  to  the  transactions  of  her 
husband.  (I  Cfreenleaf  on  Evidence,  section  338;  Babcock  v. 
Booth.  2  Hill,  181.) 

In  the  ease  just  cited,  the  court  said:  **The  policy  of  the  law 
only  excludes  her,  when  her  answer  will  be  a  violation  of  the 
fsonfldence  which  existed  between  the  husband  and  wife  while 
the  marriage  relation  continued;"  and  in  liftt<;liif  v.  Wales.  1 
Hill,  63,  which  was  an  action  for  crlm.con.  with  the  plain  tiff's 
wife,  it  was  held  that  while  a  divorced  wife  is  generally  incom- 

f latent  to  testify  against  the  husband  as  to  facts  occurring  dur- 
ng  the  marriage,  yet  she  was  competent  to  prove  tiie  charge  for 
him,  although  the'act  occurred  during  the  existence  of  the  mar- 
riage. We  fail  to  see  any  reason  for  a  distinction,  whether  she 
be  called  as  a  witness  for  or  against  him. 

It  was  held  by  this  court,  in  Storms,  &c.  v.  Storms.  &c.,  3 
Bush.  77,  tliat  the  testimony  of  a  husband,  after  his  wife  had 
been  divorced  from  him,  is  comp.etent  against  her,  if  it  divulges 
no  communication  between  them  during  coverture. 

In  English's  Adm'r.  v.  Cropper.  8  Bush,  292,  the  testimony  of 
the  widow  of  the  intestate  was  offered  by  his  administrator  to 
prove  facts  which  came  to  her  knowledge  during  the  coverture, 
but  not  by  reason  of  her  confidential  relation  as  wife. 

It  was  urged  that  our  then  existing  law  (1871)  provided  that 
husband  and  wife  should  not  testify  against  each  other;  and 
that  construing  it  by  the  reasons  of  public  policy  which,  before 
Its  adoption  disqualified  them  from  so  testifying,  it  should  be 
beld  to  exclude  them,  after  the  dissolution  of  the  marriage  by 
divorce  or  the  death  of  one  of  them;  but  this  court  said: 
** Neither  the  literal  import  of  the  language  of  the  code  cited,  nor 
any  principle  of  policy  or  propriety,  will  exclude  a  surviving  wife 
or  husband  from  testifying  to  facts  known  by  the  witness  from 
other  means  of  information,  than  such  as  result  from  the  mar- 
riage relation,  where,  as  in  this  case,  the  witness  is  not 'other- 
wiBe  incompetent,  althouj^h  the  testimony  may  relate  to  trans- 
actions of  the  deceased  husband  or  wife." 

Our  statute,  adopted  in  1872,  and  which,  in  substance,  so  far 
as  it  bears  upon  the  question  we  are  now  considering,  is  again 
found  in  section  «(X5  of  the  Civil  Code,  appears  to  be  declaratory 
of  these  decisions  of  this  court.  It  says:  "Neither  husband  nor 
wife  shall  be  competent  for  or  against  each  other,  or  concerning 
any  communication  made  by  one  to  the  other  during  marriage, 
whether  called  while  that  relation  subsisted,  or  afterwards,  pro- 
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vided,  however,  thAt  in  actions  where  the  wife,  were  sheafem^ 
sole,  would  be  plaintiff  or  defendant,  the*  wife  may  testify,  or 
her  husband  inav  testify,  but  both  shall  not  be  permitted  to  tes- 
tify/'   (General  S^tatates,  edition  1888,  page  414.) 

This  provision  was  considered,  in  the  case  of  Elswick  v.  The- 
Commonwealth,  13  Bush,  1&5,  where  the  husband  was  indicted 
for  a  felony,  but  not  one  against  the  wife,  who  had  been  divorced 
before  the  trial;  and  it  was  decided  that,  inasmuch  as  she  bad 
been  divorced,  she  was  a  competent  witness  for  him  to  prove- 
facts  which  came  to  her  knowledge  while  the  marriage  relatioD 
existed,  but  not  confidentially,  or  by  means  of  her  situation  m- 
wife. 

Unquestionably  inforn^tioB  obtained  by  the  husband  or  wife 
during  the  marital  relation,  by  reason  of  its  existence,  should, 
not  be  disclosed,  even  after  the  relation  has  been  dissolved. 
Whether  this  rule  may  be  relaxed,  so  as  to  permit  the  wife  to 
testify  against  the  husband  by  his  consent,  has  been,  to  soiue 
extent,  a  mooted  point;  but  in  this  country  it  has  generally  be«n 
denied. 

Its  Importance  to  the  interests  of  society,  protecting,  as  it 
does,  the  peace  and  harmony  so  vital  to  the  most  intimate  of  all 
relations,  can  not  be  overestimated. 

Its  disregard  would  throw  open  to  the  public  gaze  all  that  pri- 
vacy of  married  life,  which  tends  to  cem^ent  the  relation,  and 
destroy,  in  great  degree,  if  not  altogether,  that  mutual  confi- 
dence and  dependence,  the  one  upon  the  other,  so  necessary  ta 
its  existence.  Discord  and  misery  would  reign  whcFe  peace  and 
concord  are  so  necessary. 

In  the  language  of  an  eminent  legal  writer:  **The  great  object 
of  the  rule  is  to  secure  domestic  happiness,  by  placing  the  pro- 
tecting seal  of  the  Inw  upon  all  confidential  communications 
between  husband  and  wife,  and  whatever  has  come  to  the  know- 
ledge of  either,  by  means  of  the  hallowed  confidence,  which  that 
relation  inspires,  can  not  be  afterwards  divulged  in  testimony, 
even  though  the  other  party  be  no  longer  li\ing.'*  (1  Greenleaf 
on  Evidence,  section  337.) 

If  the  proposed  testimony  violates  marital  confidence  in  the 
slightest  degree,  or  tends,  how^ever  sliglitly,  to  impair  the  rule 
for  its  protection,  the  highest  considerations  forbid  its  introduc- 
tion. 

The  word  *' communication, '*  therefore,  as  used  in  our  statute, 
should  be  given  a  liberal  construction.  It  should  not  be  confined 
to  a  mere  statement  by  the  husband  to  the  wife,  or  vice  veisa; 
but  should  be  constructed  to  embrace  all  knowledge  upon  the 
part  of  the  one  or  the  other,  obtained  by  reason  of  the  marriage 
relation,  and  which,  but  for  the  confidence  growing  out  of  it, 
would  not  have  been  known  to  the  party. 

The  reason  of  this  rule  does  net  apply,  however,  to  facte 
known  to  a  surviving. or  divorced  husband  or  wife,  independent 
of  the  existence  of  the  former  marriage,  although  the  knowledge 
was  derived  during  its  existence,  and  relates  to  the  transactiood 
of  the  one  or  the  ather;  therefore,  the  rule  should  not  be  applied 
in  such  a  case. 

What  the  State  proposed  to  prove  by  the  divorced  wife  in  thia 
case  was  not  any  communication  or  knowledge  which  can  fairly 
be  considered  as  having  come  to  her  by  reason  of  her  being;  tben 
the  wife  of  the  accused. 

If  she  had  not  then  been  his  wife,  ordinary  observation  would 
have  enabled  h<  r  to  know  all  that  it  was  proposed  to  prove  by 
her. 

But  we  think  It  was  competent  upon  another  ground.  It  was 
evidence,  relating   to   an    alleged   attempt  at  feLony^  upon  the 
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wife.  The  rule  that  husband  and  wife  can  not  testify  for  or 
against  each  other  is  subject,  necessarily,  to  some  exceptions, 
one  of  which  is,  where  the  husband  commits  or  attempts  to  oom- 
imt  a  crime  against  the  person  of  the  wife.  (Stein  v.  Bowman, 
&c.,  13  Peters,  221.) 

It  was  never  doubted  that  she  could  exhibit  articles  of  the 
peace  against  him. 

Roscoe  says,  '^Jt  is  quite  clear  that  a  wife  is  a  competent  wit- 
ness against  her  husband,  in  respect  of  any  charge  which  affects 
her  liberty  or  person/'     (Roscoe's  Crim.  Evi.  page  150.) 

In  an  English  case,  where  the  husband  attempted  to  poison 
the  wife  with  a  cake  into  wliich  arsenic  had  been  introduced, 
and  the  wife  was  admitted  to  prove  that  her  husband  gave  her 
the  cake,  it  was  held  by  the  twelve  judges  that  tlie  evidence 
was  rightly  admitted.     (3  Russ.,  682.) 

In  I  Wharton's  ('rim.  Law,  section  7(59,  it  is  said:  "Where, 
however,  violence  has  been  committed  on  the  person  of  the  wife 
by  the  husband,  she  is  competent  to  prove  such  violence;"  and 
in  the  case  of  the  State  v.  Hussey,  1  Busbee,  128,  the  judge,  in 
delivering  the  opinion,  said:  "The  rule,  as  we  gather  it  from 
authority  and  reason  is,  that  a  wife  may  be  a  witness  against 
her  husband  for  felonies  perpetrated  or  attempted  to  be  perpe- 
trated on  her,  and  we  would  say  for  an  assault  and  battery 
which  inflicted,  or  threatened  a  lasting  injury,  or  great  bodilj^ 
harm/' 

In  the  case  of  The  People  v.  Northup.  50  Barb.,  147,  the  hus- 
band was  on  trial  for  administering  poison  to  the  wife,  and  she 
was  admitted  as  a  competent  witness. 

The  policy  upon  which  the  rule  tiiat  the  husband  and  wife  can 
not  t«*stify  for  or  against  each  other  is  based,  is  so  far  overcome 
as  to  create  the  exception  by  that  superior  policv  which  dictates 
the  punishment  of  crime,  and  which,  without  the  exception  to 
the  rule,  would  very  likely  go  unpunished.     It  is  of  necessity. 

If  it  be  said  that  our  statute  forbids  the  introduction  of  the 
husband  or  wife  as  a  witness  against  the  other,  we  reply,  and  so 
did  the  common  law;  and  yet  tlie  exception  named  existed;  and 
so  it  should,  in  our  opinion,  under  our  statute.  Tho  necessity  of 
the  case  requires  such  a  construction;  and,  as  already  said,  the 
statute  forbidding  liusband  or  wife  to  testify  against  each  other 
is  but  declaratory  of  the  common  law. 

As  the  divorced  wife  would  have  been  a  competent  witness,  if 
she  had  still  been  the  wife  of  tlie  accused  at  the  time  of  the 
trial,  as  to  the  alleged  attempt  at  felony  upon  her,  it  follows,  a 
fortiori,  that  being  divorced  did  not  disqualify  her. 

The  accused  was  allowed  to  introduce  testimony  tending 
to  show  that  the  wife  was  unchaste,  yhe  had  not  testified  as  a 
witness,  and  it  is  ditflcult  to  see  upon  what  ground  this  was  per- 
mitted. It  is  not  supposable  that  a  court  acted  upon  the  idea 
that  unfaithfulness  u])on  her  part  to  her  marital  vows  authorized 
her  husband  to  poison  her.     The  evidence  was  incompetent. 

The  case  of  Turnball  v.  The  Commonwealth,  79  Ky.,  495,  is. 
overruled,  in  so  far  as  it  conflcts  with  tins  opinion. 

This  opinion  is  ordered  to  be  certified  to  the  low'er  court  as  the- 
law  of  the  case. 


vol.  12—32 


488  LEA^YISON,  &C.  V.   HIBBIS. 

LEAVISON  Ac.  v.  HARRIS. 

(Filed  September  16,  890— Not  to  be  reported.) 

Appeals— ImproTemoDts— Appellee  brought  this  aotion  for  the  possPMion 
of  11  slip  of  ground  in  the  oity  of  Paducab,  and  after  judgment  was  rendered 
in  hifl  favor  the  question  as  to  compensatlou  for  improvements  erected  bj 
appellant  was  continued.  The  court  finally  hdjudged  that  a  stone  waU 
erected  on  the  lot  by  the  appellant  belonged  to  him,  and  that  be  should  re- 
move it,  and  refuse  to  allow  him  any  oompens/ition  for  ereoting  same,  field 
—That  the  court  properly  refused  appellant  compeuratlon  for  said  wall,  u 
it  was  erected  after  he  had  notice  of  appellant's  claim  to  the  land,  and 
erected  It  at  his  peril,  nor  is  he  entitled  to  any  compensation  on  the  thniry 
that  it  enhanced  the  value  of  the  property,  because  the  evidence  shows  that 
the  wall  Wds  not  constructed  on  the  line  of  the  lot,  hut  was  so  constructed  as 
to  throw  the  lot  iur.o  a  wedge  shape,  thereby  damaging  it. 

The  question  as  to  the  correctness  of  the  judgment  as  to  appellee's  right 
of  possession  of  the  lot  can  not  be  considered  tin  this  apiienl,  as  that  judg- 
ment is  not  appealed  from :  hut  conceding  that  this  appeal  hriuss  up  that 
judgment  for  review,  this  court  would  not  disturb  the  finding  of  the  lowt*r 
court,  as  that  finding  will  be  presumed  to  have  been  authorised  by  the  evi- 
dence heard,  in  the  absence  of  such  evidence  from  the  record. 

Bullitt  &  Reeves  for  appellants. 

Ohas.  G.  Wheeler  for  appellee. 

Appeal  from  McCrncken  Court  of  ( !ommon  Pleas. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellee  sued  the  appellant  for  tlie  possession  of  a  slip  of 
ground,  situated  in  the  oity  of  Paducah,  Ky.  In  1886  the  lower 
couit  decided  that  the  appellee  was  entitled  to  the  slip,  and 
awarded  him  a  writ  of  possession  and  gave  him  a  judgmeut  for 
his  costs.  The  appellants  did  not  except  to  the  judgment  nor 
appeal  tlierefrom.  But  upon  the  appellants  amended  answer  the 
court  continued  tlie  case  as  to  the  (luestion  of  the  value  of  the 
improvements  put  upon  the  strip  of  ground   by   the  appellants. 

In  1888  the  court  approved  of  its  former  judgment  and  adjudged 
that  the  wall  which  the  appellants  built  on  said  strip  of  ground 
was  theirs,  and  that  they  were  entitled  to  remove  the  same  and 
fih'iuld  remove  it;  that  they  were  not  entitled  to  recover  any 
compensation  for  said  wall. 

It  is  only  from  this  latter  judgment  that  the  appellants  appeal. 

The  ap'/eal  from  this  judgment  does  not  authorize  a  review  of 
the  former  judgment  settling  tlie  appellees  right  to' the  slip  of 
ground. 

Kven  if  the  appeal  embraced  said  judgment,  we  can  not  con- 
sider the  same,  for  tlie  reason  that  the  evidence  used  upon  the 
trial  of  that  brancii  of  the  case  is  not  copied  in  the  record,  and 
we  must  presume,  in  the  absence  of  it,  that  it  was  sufflcient  to 
sustain  tiie  judgment.  Therefore,  the  only  question  here  is  the 
refusal  of  the  court  to  allow  the  appellants  compensation  for  the 
wall.  Upon  that  question  the  court  had  direct  and  positive 
proof  tliat  before  the  appellants  built  said  wall,  they  had  notice 
that  tiie  appellee  claimed  the  ground  upon  which  it  was  there- 
after built.     The  court's  judgment  thereon  we  can  not  disturb. 

The  appellants  having  had  notice  of  the  appellee*s  claim  to 
the  land,  they  thereafter  built  tlie  wall  upon  it  at  their  peril. 
And  tlie  court  having  found  the  appellee's  contention  to  be  true, 
the  appellants   will   not   be    heard    to   say   that,  as  tbey  did  not 
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%)6lieTe  the  appellee^s  oontention  to  be  true,  they  are  entitled  to 
Tecover  under  the  occupying  claimant's  law.  The  only  remain- 
ing question  to  be  considered  is,  are  the  appellants  entitled  to 
veoover  upon  the  equitable  ground  that  as  the  labor  and  material 
have  enhanced  the  value  of  the  appellee's  land,  he  ought  to  pay 
for  such  enhanced  value?  Upon  that  subject  the  proof  is  clear 
that  the  wall  was  not  built  on  a  straight  line,  the  course  that 
the  appellee's  line  runs,  but  it  was  built  so  as  to  tlirow  the 
appellee's  lot  into  a  wedge  shape,  which  damaged  his  property, 
iDHtead  of  enhancing  the  vaiu6  of  it. 
The  judgment  is  affirmed. 


BUDD,  &c.  V.  ANDERSON. 
(Filed  September  6,  1890— Not  to  be  reported.) 

1.  Mortgage— Usury— Fixtures— A  traot  of  100  acres  of  Iftnd  and  a  lot  in 
Owensboro  were  devised  for  rhe  uso  and  benefit  of  R.,  his  wife  and  children, 
but  to  be  in  no  wise  liable  for  his  debts.  In  December,  1670,  R.  and  wife 
•eiecnted  a  mortgage  on  twenty  three  acres  of  paid  land  and  the  lot  to  secure 
the  payment  of  a  note  execured  to  A.  for  $3,080,  payable  January  1,  1874, 
and  interefit  thereon,  payable  January  1  of  each  year  succeeding  date  of  the 
note  In  1879.  H.,  a  creditor  who  had  an  unsatisfied  judgment  against  B., 
iDRtituted  an  action  to  subject  said  property  to  the  payment  of  his  debt,  to 
which  action  A.  was  made  a  party,  and  a  finding  by  the  court  was  had  to 
the  effect  that  his  mortgage  debt  had  iieen  overpaid  by  ?15fi  77.  After  the 
■di.sposir.ion  of  the  action  by  H.,  the  creditor,  the  children  sought  to  recover 
of  A.  the  amount  overpaid.  Held— That  the  basis  of  calculation  adopted  by 
tbe  conuiiissioner,  under  the  direction  of  the  court  for  ascertaining  the 
amount  of  money  due  on  the  mortg^se  debt,  was  erroneous  in  the  particu- 
lars indicated  in  the  opinion,  and  the  commissioner  erred  in  failing  to 
isharge  A.  with  tbe  rental  of  a  house. occupied  by  him  Jor  five  or  six  years. 
He  should  have  also  been  charged  with  tbe  value  of  a  bank  vault  removed 
from  premises  belonging  to  the  children,  and  he  should  have  been  charged 
with  usury  collected  on  the  note. 

2.  Limitation— Usury— The  plea  of  limitation  against  the  claim  of  the  chil- 
dren will  not  he  sustained,  as  their  claim  is  the  result  of  a  calculation  of 
partial  payments  on  the  debt,  and  it  is  a  well  settb  d  rule  that  in  such  cases 
limitation  does  not  apply,  no  matter  how  long  such  debt  may  have  con- 
tinned,  as  the  last  payment  may  be  purged  of  usury. 

G.  W.  Williams  &  Son  for  appellants. 

R.  S.  Todd  for  appellee. 

Appeal  form  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

There  was  devised  to  James  C.  Budd  by  his  father  10()  acres  of 
land  in  Daviess  county,  and  a  lot  on  Ann  street  in  the  city  of 
Owensboro,  the  language  of  the  will  in  relation  thereto  being  in 
BubstADce  as  follows:  '*Said  property  and  product  thereof  to  be 
'ior  my  son  James  C.  Rudd's  use  and  benefit  for  the  support  and 
xuaintenauce  of  himself,  wife  and  children  during  his  life",  and 
in  no  way  or  extent  to  be  liable  for  his  debts,  and  at  his  death 
*o  become  the  property  equally  of  the  children, '*  etc. 

In  December,  1870,  James  C.  Rudd  borrowed  of  T.  S.  and  W.  K. 
.Anderson  $3,080,  and  executed  his  note  for  |3,500,    the  principal, 
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payable  January  1,  1874,  and  interest  thereon,  payable  Jannarir 
J8t  of  each  year  succeeding  date  of  the  note. 

There  was  executed  at  the  same  time  by  James  C.  Budd  and- 
wife  a  mortgage  on  twenty-three  acres  of  the  land  devised 
by  the  will  of  J  as.  Rudd  and  on  the  Ann  street  lot  to  secure  pay- 
ment of  the  debt,  it  being  in  terms  agreed  that  all  rents  there- 
after arising  from  two  houses,  erected  on  the  lot  with  the  money 
80  borrowed,  should,  as  collected,  be  applied  to  pay,  first,  thp  an- 
nual interest  on  the  note  at  the  agreed  rate,  and  the  surplus,  if 
any,  ti)wards  paying  olf  the  principal. 

In  1879  W.  V.  Hagan,  having,  as  alleged,  an  unsatisfied  judgment 
against  James  ('.  Hudd,  instituted  an  equitable  action  against 
him,  T.  S.  Anderson,  wtio  had  become  sole  owner  of  the  noftMiien- 
tiontKl,  and  the  wife  and  children  of  Rudd, for  the  puipose  of  sub- 
jecting the  twenty-three  acres  to  pay  his  debt.  And  one  of  the 
issues  involved,  upon  the  decision  of  which  the  lower  court 
seemed  to  be  of  opinion  tlin  relief  sought  depended,  was  whether 
the  note  given  to  Anderson,  in  1870,  had  been  satisfied.  To  de- 
termine that  fact,  an  order  of  reference  was  made  to  the  master 
commissioner,  who,  January  5,  1885,  reported  that  on  September 
1,  1883.  the  note  had,  according  to  a  calculation  filed  with  the  re- 
port, been  overpaid  by  the  sum  of  $I5«.77.  And  January  17,  1885, 
a  Judjjment  was  rendered  in  effect  that  T.  S.  Anderson  had  no 
lien  on  the  tsventy-tjiroe  acre  tract,  his  debt  having  been  satis- 
fied, and  for  a  sale  of  it  to  satisfy  the  judgment  of  the  plaintiff, 
Hagan. 

But  upon  an  appeal  by  the  children  of  James  C-.  Rudd  that 
judgment  -was  reversed  by  this  court,  it  being  decided  that  the 
property  was  devised  to  James  C-.  for  life,  witli  the  rents  and  is- 
sues in  trusts  for  the  support  of  himself  and  his  wife  and  children, 
to  be  apportioned  between  members  of  the  family  as  they  may  in- 
crease or  diminish,  by  reason  of  birth  or  death  of  a  child,  and 
that  the  property  could  not  be  sold  absolutely;  nor  anymore  than 
his  share  of  the  rents  and  profits  ai)piied  to  pay  his  debts.  (Rudd 
V.  Hacan,  &c.,  9  Ky.  Law  Rep.,  465.) 

Though  appellee,  Anderson,  in  18h0,  filed  an  answer  to  the  peti* 
tion  of  Hagan,  in  which  he  alleged  there  was  a  balance  of  aboat 
|2,9(H)  of  the  mortgage  debt  then  due  and  u.ipaid.  and  tiie  infant 
children  of  Jaincs  C  Rudd,  by  their  uruaidian  ad  litem,  filed  in 
1882  an  answer  to  the  cross-petition  of  AhUerson,  there  was  not, 
until  April,  1885,  any  issue  prosnntt  d  l^etweiMi  the  parties  to  thi» 
appeal.  F'or  in  their  answer  of  1882  the  infant  children,  by  guar- 
dian ad  litem,  simply  asked  protection  of  the  court  and  i*nvesti-' 
gation  of  the  matter  set  out  in  Anderson  s  eioss-peittion.  Conse- 
quently the  question  now  before  us  are  not  controlled  by  the 
judgment  rendered  in  favor  of  Hagan,  further  than  it  was  t her** by 
determined  the  mortgage  debt  had  previously  been  satisfied.  Nor 
does  appellee  now  claim  any  part  of  it  is  unpaid,  foi  he  does  not 
pray  a  cross-appeal,  though  the  judgment  of  which  appellants 
complain  is  agair.st  him  for  an  amount  assumed  to  have  been 
overpaid  to  him.  Rut  the  simple  inquiry  before  us  is  whether 
the  judgment  is  for  enough. 

It  appears  the  principal  sum  of  the  original  note,  f8.cC4),  was 
obtained  by  adding  to  the  amount  actually  loaned,  $d,OHU.  inter- 
est in  advance  for  one  year,  at  the  rate  of  about  twelve  per  cent, 
per  annum,  and  thereafter  interest  at  the  same  rate  was  counted 
at  the  beginning  of  each  of  the  six  succeeding  years,  and  then  at 
the  rate  of  len  per  cent,  until  July,  1883,  when  by  a  settlement 
between  T.  S.  Anderson  and  James  C.  Budd,  a  balanoe  of  11,2^7.3^)- 
was  fixed  on  and  a  note  therefor  was  given  to.  the  founer  by  the* 
latter. 
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At  the  time  the  origiiial  note  and  mortgage  were  executed,  in 
1870,  it  was  in  writing  agreed  that  Anderson  was  to  pay  quarterly 
for  five  years,  beginning  January!,  1871,  $350  per  year  rent  for 
one  of  the  houses  on  the  Ann  street  lot.  occupied  by  him  for  bank- 
iug,  and  the  evidence  tends  to  show  he  occupied  it  also  during 
the  year  1876  at  the  same  rent.  But  thereafter,  until  1882,  when 
Anderson  ceased  to  occupy  the  building,  he  was  to  pay  $800  per 
year.  He  also  received  from  the  beginning  of  the  year  1875  rent 
t)f  another  building  on  the  lot  used  as  a  postoffloe,  amounting  to 
4200  per  year. 

The  commissioner  who  reported,  in  January,  U85,  the  amount 
overpaid  to  Anderson  as  of  September  I,  1883,  to  be  $156.77,  arrived 
at  that  result  by  a  calculation  made  under  direction  of  the  court 
in  the  following  manner:  He  counted  interest  on  the  note  at;  the 
rate  of  ton  per  cent,  from  September  1,  187J,  to  September  1,  1876, 
and  at  eight  per  wut.  from  the  latter  date  to  April  1,  1878;  and 
thereafter  at  six  per  cent. 

Thouj^h  it  is  not  cleiirly  shown  the  evidenco  tends  to  show  that 
at  the  beginning  of  each  year  Rudd  exectod  a  new  note  for  the 
balance  left,  after  dedueting  the  accrued  rents.  Consequently  it 
may  be  properly  said  James  C.  Rucbl  agreed  to  pay  the  two  rates 
of  ten  and  eight  per  cent,  which  the  respective  statutes  author- 
izing those  rates  were  in  f^rce,  and  thrithe  and  liis  wife  and  cl)il- 
dren  are  bound  by  that  agreement.  But  it  was  not  proper  to  add 
in  the  first  instance  mom  than  the  amount  of  six  per  cent,  for 
one  year  on  the  sum  actually  loaned  in  December,  1870,  and  there 
was,  consequently,  due  to  Anderson  January  1,  1872,  $3,080,  and  in- 
terest thereon  for  one  yesir  at  six  per  cent.,  making  $3,264.80  in- 
stead of  $3,305.86,  the  amount  found  by  the  commissioner.  An- 
other error  of  calculation  was  nuide  by  the  commissioner  in  fail- 
ing: to  give  credie  by  rents  due  for  the  first  six  years  quarterly. 

It  appears  that  the  rent  of  the  banking  l)uilding  was  not  suffi- 
cient to  pay  thp  yearly  interest,  at  the  rate  charged,  by  almost 
170,  and  that  James  C.  Rudd  paid  that  amount  at  the  beginning 
of  each  year  to  make  up  the  deficiency.  But  although  he  states 
the  amount,  $70,  wasobtained  by  him  from  rents,  we  do  not  think 
appellee,  Anderson,  should  be  charired  therewith  in  the  calcula- 
tion made  for  the  purpose  of  ascert  lining  how  mueh  is  due  on 
the  mortgage  note,  or  has  been  overp:iid  up  to  a  certain  date,  as 
the  case  may  be,  by  crediting  Anderson  with  the  debt  and  legal 
interest,  and  applying  as  partial  payment  in  a  legal  modi'  rents 
arising  from  the  mortgage  property.  For  if  the  $70  wjis  [);vid  with 
rents  arising  fiom  any  other  source,  no  account  can  be  properly 
takpnof  it  in  ascertaining  how  much  Anderson  now  owes  appel- 
lants. 

It  appears  that  at  the  time  Anderson  vacated  the  bunk  building 
lie  removed  a  safe  and  vault  therefrom  with  which  it  is  contended 
he  should  be  charged. 

It  seems  to  us  there  is  no  room  for  question  as  to  the  safe,  be- 
cause the  evidence  makes  it  plain  Anderson  purchased  and  paid 
for  it,  and  had  right  to  remove  it.  But  the  vault  was  erected  at 
the  expense  of  Jp.mes  C.  Rudd,  trustee,  and  with  the  money  for 
which  the  mortgage  note  was  given,  and  was  lemuved  with  the 
consent  of  Rudd.  and  under  an  agreement  by  Anderson  to  credit 
the  note  by  the  price  fixed  on  it,  which  he  states  was  $372.43.  We 
think  that  sum  snould  bo  added  to  the  amount  of  $156.77  found  by 
tbR  commissioner  to  have  been  overpaid  as  of  September,  1883. 

The  judgment  appealed  from  was  for  $187.50,  aggregate  amount 
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of  rents  received  by  Anderson  subsequent  to  September,  1883,  to- 
gether with  interest  from  the  dute  each  installment  was  received. 

The  evidence  does  not  make  it  clear  enough  to  justify  tiiis 
court  in  deciding  that  finding  of  fact  is  incorrect,  for  it  is  not 
satisfactorily  shown  any  greater  amount  was  actually  received 
after  that  date.  But  we  think  the  court  erred  in  failing?  to- 
adjudge  to  appellant  the  amount  found  by  the  commissioner  ro 
have  been  overpaid  on  September  SO,  1888,  supplemented  by  what- 
ever additional  sum  may  result  from  change  of  the  mode  of  cal- 
culation and  application  of  payment  before  mentioned,  and  by 
the  sum  of  $372.48  price,  of  the  vault  and  interest  thereon. 

It  seems  to  us  appellants  are  not  barred  by  limitation  to  recover 
what  may  be  actually  found  due  them  on  account  of  over  pay- 
ments as  of  September,  1883,  much  less  as  to  what  was  received 
by  Anderson  subsequent  to  that  date. 

They  do  not  seek  to  recover  back  usury  actually  paid  in  the 
meaning  of  the  statute  prescribing  one  year  limitation.  For  it 
is  well  settled  that  no  matter  how  long  previously  usury  may 
have  been  counted,  nor  how  many  renewals  of  an  original  note 
there  may  have  been,  when  payment  is  finally  demanded  the 
debtor  may  have  tl)e  outstanding  note  purged  ol  usury.  And 
where  there  has  been,  irom  time  to  time,  partial  payments  made^ 
he  may  likewise,  upon  a  calculation  and  determination  of  what 
Is  legally  due,  have  the  debt  decreased  to  the  full  extent  of  such 
usury  as  may  at  any  time  have  been  counted  and  included. 

It  was  satifactorily  shown  by  the  report  of  the  commissioner 
that  in  1883,  less  than  two  years  before  the  answer  and  set-off  of 
appellant  was  filed,  that  appellee   had   been   overpaid  by  $156.7". 

And  the  sale  of  the  vault  was  made  and  rents  for  which  the 
judgment  appealed  from  was  rendered  accrued  within  ^\e  years. 

Therefore,  the  judgment  is  reversed  and  cause  remanded,  for 
further  proceedings  consistent  with  this  opinion. 


MARION  NAT.  BANK  v.  FIDEIJTY  TRUST  &  SAFETY 
VAULT  CO.,  &c. 

(Filed  September  18,  1890— Not  to  be  reported.) 

1.  Interest— A jrency— Pleadings— In  1868  Given.  Jones  &  Co.  nade  an 
assiftnmeiir  for  the  benefic  of  creditors,  and  by  oonneutof  parties  the  Assignee 
appointed  R..  who  had  been  a  uieniher  of  the  insolvent  flriu,  as  his  ajrent  to 
attend  to  the  business.  It  seenjs  that  R.  was  also  cashier  of  a  bank  at  which 
an  account  was  opened  and  deposits  of  the  trust  fund  made,  the  appellee 
succeeded  to  the  name  and  busiDei>s  of  that  baul:.  and  the  account  was  con- 
tinued. The  l)ank  paid  six  per  cent,  interest  senjl-annually  on  the  fund  by 
crediting  the  same  to  the  account  from  the  opening  of  the  aocouLt  until 
August.  1S7H.  when  R.  directed  the  clerk  not  to  credit  further  interest  on 
the  fund.  When  this  direction  was  given  the  amount  of  the  fund  wafc 
16,815.19,  and  during  the  same  month  the  bank  paid  out  what  purported  la 
be  the  balance  of  the  fund.  In  1886  K.  and  the  assignee  died,  and  in  1887 
this  action  was  brought  to  recover  of  the  bank  the  interest  on  f0,816.19from 
August  1,  1878,  up  to  October,  1886.  The  petition  avers  an  agieemeot  to 
pay  interest,  which  is  admitted  by  the  answer,  but  the  hank  seeks  to  avoid 
its* liability  for  interest  after  August,  1878,  by  alleging  that  said  agreement 
was  to  continue  so  long  as  was  <igreeable  to  both  parties,  ana  that  It  bad 
terminated  said  agreement  after  notice  to  the  assignee.  Afterwards  lhl«d#- 
fense  was  atmndoned  and  an  amended  answer,  alleged  as  a  defes«et  that  R. 
as  cashier  and  agent  of  the  assignee,  had  directed  the  payinest  of  litfaiss^ 
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QDtil  July  1.  1878.  and  not  thereafter.  Held— That  the  liability  of  the  bank 
for  IntercMBt  Is  ad  minted  by  the  answer  nnd  sustained  by  proof  of  the  conduct 
of  kbe  parties,  and  the  subsequent  oontraot  to  suspend  payment  of  Interest 
is  not  proven. 

8.  LlmiDation— Evidence— The  entry  on  the  books  of  the  bank.  In  1878, 
without  the  knowledtre  of  the  assifcnee  of  the  fnot  of  suspension  of  payment 
of  interefit  on  the  trust  funds  on  deposit  does  not  start  the  statute  of  Ihnita- 
(ioDB  80  as  to  bar  a  recovery. 

Goodloe  &  Barr  for  appellant. 

Wilson  &  Thuin  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  rourt  by  Chief  Justice  Holt. 

Given.  Jones  &  Co.  made  an  assignment,  in  1868,  to  Isaac  Cald- 
well for  the  benefit  of  their  creditors. 

The  trustee,  by  consent  of  all  interested  parties,  had  the  right 
to  and  did  select  N.  S.  Bay.  who  had  been  a  member  of  the 
insolvent  firm,  as  his  agent  to  attend  to  the  trust  business,  and 
it  is  apparent  that  he,  and  not  the  trustee,  mainly  did  so. 

An  account  by  way  of  general  deposit  of  the  trust  funds  in  the 
name  of  thp  trustee  was  opene«l  with  the  Commercial  Bank  at 
Lel)anon,  Ky.,  prior  to  1874,  but  during  the  last  named  year  it 
waa  merged  into  the  appellant,  the  Marion  National  Bank,  with 
the  same  otDcers,  and  the  trui-t  dpposit,  then  amounting  to  over 
111,000.  was  continued  in  it.  They  may,  therefore,  be  regarded 
as  the  same  bank  as  to  the  main  question  in  this  case. 

Tl)e  bank  paid  six  per  cent.  Interest  semi-annually  on  the 
fund,  crediting  it  up  to  it  on  tho  first  of  July  and  first  of  Jan- 
uary, in  pach  year,  from  thje  opening  of  the  account  with  it  until 
August,  1878.  Kay  was  not  only  the  agent  of  Caldwell  as  trustee, 
but  he  was  also  the  cashier  of  the  bank.  At  the  time  last  named 
be  ordered  the  clerk  of  the  bank  not  to  credit  the  fund  in  future 
with  interest.  It  is  not  shown  that  the  trustee  knew  of  this 
direction,  nor  indeed  that  he  knew  the  fund  in  bank  had  been 
bearing  interest,  further  than  this  may  be  presumed  from  the 
length  of  time  that  it  had  been  doing  so,  and  the  probability 
that  the  trustee  would  have  made  the  fund  profitable. 

Wlitjn  this  direction  was  given  the  fund  on  hand,  including 
interest  credits  to  that  time,  amo;mted  to  1?6,815.19.  Ray  died  in 
March,  1885,  and  Caldwell  in  the  November  following. 

The  bank  at  different  times,  after  it  ceased  to  credit  the  fund 
with  interest,  paid  out  upon  the  trustee's  order  a  sum  equal  to 
the  amount  on  deposit  in  August,  1878.  The  last  payment  was  a 
remittance  from  the  bank  to  the  appellee  of  a  certain  sum  a^ 
being  the  balance  of  the  funds  in  its  liands,  and  th^appellee 
does  not  appear  at  that  time  to  have  been  to  any  extent  infornied 
relative  to  the  interest  matter  or  its  history. 

It  brought  this  action  on  Februarv  12,  1887,  for  the  interest  on 
thfl  16,815.19,  from  August  1,  1878,  up  to  October,  188fi,  allowance 
to  be  made  in  it's  calculation  for  the  payments,  which  had  been 
made  by  the  bank. 

The  principal  question  is  as  to  the  liability  of  the  bank  for  in« 
terest. 

The  petition  avers  that  it  was  agreed  between  the  trustee  and 
the  bank  that  the  latter  would  pay  six  per  cent,  interest  on  tho 
fond. 

The  answer  admitti  thiSt  and  that  the  interest  was  payable 
semi-annually   and    to   be  credited   to  the  trustee  at  the  end  of 
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each  six  months;  but  then  avers  affirmativley  that  this  was  to 
continue  only  so  long  as  was  agreeable  to  both  parties,  and  that 
prior  to  July,  1878,  the  bank  did  notify  the  trustee  that  it  would 
not  pay  interest  after  said  time,  and  that  it  and  the  trustee 
thereupon  agreed  it  was  then  to  cease.  This  statement  is  alto- 
gether unsupported  by  evidence. 

By  an  amended  answer  the  appellant  appears  to  have  virtually 
abandoned  this  ground,  and  avers  that  Ray  was  its  cashier  and 
also  the  agent  of  the  trustee,  and  that  he  directed  inteiest  to  be 
paid  to  July  1,  187S,  and  not  thereafter. 

The  answer  admitted  an  express  contract  to  pay  the  interest, 
but  pleaded  the  making  of  a  subsequent  one  in  avoidance.  Were 
it  needful,  the  admission  is  sustained  by  the  conduct  of  the 
T3arties.  The  bank  paid  interpst  on  the  fund  for  years,  and  after 
it  failed  to  credit  it  to  Ihe  appellee  it  still,  and  all  time,  had  the 
use  of  the  money,  which  is  a  fact  suggestive  for  equitable  con- 
sidi^'ation. 

The  claim  that  the  admitted  contract  to  pay  interest  was  ter- 
minated is  not  proven,  and  the  burden  of  so  showing  rested 
upon  the  bank. 

Not  only  upon  the  pleadings,  but  looking  also  to  the  proven 
circumstances,  it  is  liable  for  interest  upon  the  fund.  It  cer- 
tainly did  not  for  yoj.rs  credit  up  the  interest  as  a  mere  gratuity. 
It  is  not  reasonabb?  to  so  suppose,  and  it  can  not  escape  liability 
by  a  plea  of  limitation  !)ecause  the  inteio^t  was  to  be  credited 
by  it  to  the  fund,  thus  l^pcoming  a  pait  of  tlie  deposit,  the  bank 
beinii:  the  liolder  of  it  sul)joct  to  the  depositor's  call,  and  it  does 
not  ^ippc^ar  tiiat  the  trustee  had  any  notice  that  credit  was  not 
heing  given  for  it.  The  bank  was  to  hold  the  fund,  the  interest 
as  it  accrued  becr^niing  a  p-^rt  of  it.  for  tlie  trustee.  The  interest 
was  left  in  the  banli's  possession  in  the  same  way  as  if  it  had 
been  drawn  and  tlif  n  de])i«sited  with  it,  and  its  failure  to  credit 
it  to  the  rrnstee,  witlioul  knowledge- on  his  part,  did  not  start 
the  st.".tnle  Mi  running.  A  bank  can  not  tlius  profit  by  an  entry 
on  its  own  b')()!:<  or  an  omission  to  maki;  one.  As  well  might  it 
enter  ur).)n  irs  bonl-s  t'.iat  a  doposit  had  been  paid,  and  then 
when  tho  owner  cl( Duindoti  his  money,  say  (hat  when  it  did  <50  a 
cause  of  acrion  w:is  ere:! red  and  that  it  is  now  protected  by  tbe 
statute. 

The  lowor  co^rt  vmvc  jnd'.-ment  for  $2,KS1.15,  with  interest  from 
<)(!tob'r  ;^,1.  i:-.S7.  It  !*?  dillicult  to  see  how,  from  the  record,  it 
arrivj  d  ;'t  rliis  p'Mt 'ciilrr  sum.  The  case  was  not  in  condition 
lor  M)^  want  of  su.rivi'isr  (i.ita  to  render  a  judgment  for  any  cer- 
tai;i  snm. 

It  is  coi.tendrd  for  the  trustee  that  as  its  petition  avers  the 
appellant  had  in  its  hands  on  August  1,  1878,  the  sum  of  $6,815.19. 
interest  should  be  allowed  upon  this  sum  up  to  the  time  of  judg- 
ment, unless  tlie  bank  shows  the  amounts  and  dates  of  the  pay- 
ments mu  of  the  fund,  and  that  thus  calculated  the  interest 
would  amount  to  more  than  the  court  has  allowed.  The  petition 
itself,  however,  admits  payments  were  made,  but  does  not  give 
their  dates  or  amounts. 

It  says:  "Said  Marion  National  Bank,  by  reason  of  the  prom- 
ises, became  and  is  now  indebted  to  the  assignee  and  trustee  of 
<Tiven.  Jones  &  Co.,  and  to  this  plaintiff  for  interest  on  the  sum 
of  $6,815.19  from  the  1st  day  of  August,  1878,  up  to  the  1st  day  of 
October,  1886.  subject  to  such  credits  as  may  appear  for  moneys 
properly  paid  out  by  said  bank. 

The  payments  we're  made  to  the  party  or  upon  the  order  of  the 
party  who  now  seeks  relief.  It  should  be  held  to  know  of  tbem. 
Moreover,  it  is  an  admitted  fact  upon  tho  pleadings  that  the 
bank  had  rendered  to  the  trustee  a  statement  of  tliem. 


MEADOWS  V.  GOFF.  495 

After  fibe  lower  court  had,  bv  an  ooinion.  held  that  the  bank 
was  liable  for  interest,  but  beix)re  it  aetermined  the  amount,  the 
bank  offered  to  file  an  account  purporting  to  show  the  amount  of 
each  payment  and  when  made,  and  moved  a  reference  to  a  com- 
missioner to  report  the  correct  state  of  the  amount  and  ascertain 
tsorrectly  the  amount  of  the  interest.     The  motion  was  overruled. 

The  court  correctly  refused  to  let  the  account  be  filed  as  it  had 
not  been  referred  to'in  the  record  l)y  pleading  or  otherwise,  but 
by  way  of  preventing  a  probable  injustice  being  done,  it  should 
even  sua  sponte,  in  ease  the  parties  failed  to  agree  as  to  the 
amounts  and  dates  of  the  payments,  have  ascertained  them  and 
the  interest  due  through  its  commissioner,  with  orders  to  hear 
evidence  relative  thtTeto.  We  have  looked  to  the  account  pre- 
sented by  the  bank  to  see  whether  upon  its  own  proposed  show- 
intf  the  judgment  can  be  upheld,  but  find  that  it  can  not,  and 
any  judgment  upon  the  record  in  its  present  condition  must  be 
larirely  the  result  of  mere  conjocturo. 

Thojudtyment  is  reversed,  with  directions  to  the  lower  court, 
in  case  the  nrirties  f;iil  to  agrc>e  by  pleadino;  or  otiiorwise  as  to 
the  dates  and  amounts  of  tlie  ])aympnts,  to  riscertain  the  same 
and  ttie  interest  due  l)v  its  coinniis^ionrM'.  Upon  the  appellee's 
pleadings,  which  are  to  b(^  const nn^n  most  strongly  against  it,  it 
is  only  entitled  to  plain  inicresr  fu  m  Au..i!]s;t  1,  1H78,  to  October 
1,  Ih*S8,  without  any  componndinff,  .s;il)|eet  to  deduction  on  ac- 
count of  any  payinrnts  iiuule  out  of  the  fund;  and  the  cause  is 
reminded  for  further  proccedin.irs  consistent  with  this  opinion. 


MEADOWS  v.  GOFF. 
(Filed  October  16,  lh9(l.) 

1.  Ejectment— Husband  and  wifp— Plfndinpr— An  action  of  ejectnjent  was 
prof^eouttHl  a{7aiDf(T.  H.  M.,  husbnncl  of  Mprellnnt.  and  judf?ii)ent,  hy  default, 
was  rendered,  and  a  writ  of  possHssiMn  was  awarded,  but  before  the  writ 
was  completely  Sk-rved  appellant  llleci  her  petiiion  to  be  made  a  party  de- 
feDdanc.  Hllpg^ine  that  the  bird  bt'lon^zert  to  her.  and  that  her  Jniptmnd  bad 
BO  possession  of  same,  except  in  ber  rijrbt,  and  askinp  that  the  jnd>,nH»nt  be 
set  aside.  Held— That  the  oonrr.  hnd  rendered  jndcnient  on  the  jdeadings  as 
made  up  before  she  filed  her  ]  etitlon,  fuid  her  petition  cf»nld  not  ]>e  consid- 
«PBd  unless  the  former  pleadini/s  were  viralized  bja  new  trinl  beinpr  pranted. 

3,  Judfrment — Kes.  ad  judicata— The  judgment  can  ]>ind  none  but  parties 
and  privies  to  it.  and  as  the  wife- was  not  a  party  her  property  is  not  i)ound 
by  it,  nor  can  she  be  considered  a  privy  of  her  husband,  and  bound  l\v  the 
judgment  against  him  in  any  way.  Ho  had  no  title  upon  which  the  judiar- 
ment  could  operate,  and  he  held  the  possession  in  riprht  of  his  wife  in  trust 
for  her  benelSt  equally  with  himself.  His  absolute  right  to  possession  does 
not  bexio  until  after  the  death  of  the  wife,  and  upon  condition  that  there 
was  issue  born  alive  unto  them. 

S.  F.  J.  Trabue  for  appellant. 

W.  M.  Becker  and  W.  H.  &  O.  E.  liilly  for  appellee. 

Appeal  frnm  Estill  Circuit  Court. 

OpinioD  of  the  court  by  Judge  Bennett. 

The  appellee  brought  an  action  of  ejectment  against  the  appel- 
lant, Henry  Meadows,  and  recovered  judgment,  by  default, 
against  hira  for  five- eights  of  about  five  hundred  acres  of  land, 
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and  a  writ  of  possng-sion  was  awarded  the  appellee  against  said 
appellant  for  said  quantity  of  land.  The  appellant.  Nancy 
Meadows,  was  not  made  a  defendant  to  said  action,  nor  did  Bbe 
appear  therein  as  a  party  to  the  same.  After  the  rendition  of 
said  judgment,  hut  before  the  writ  of  possession  was  fully  exe* 
outed,  the  appellant,  Nanoy  Meadows,  filed  her  petition  to  be 
made  a  party  defendant  to  said  action,  and  she  he  permitted  to 
defend  the  same,  upon  the  ground  that  the  land  belonged  to  her, 
and  that  her  husband's  possession  thereof  was  in  right  of  her 
title  and  right  of  possession,  and  that  he  did  not  defend  the 
claim  of  the  appellant  to  be  the  owner  of  naid  land,  because  he 
was  ignorant  of  his  legal  rights  in  that  regard.  The  lower  court 
sustained  a  demurrer  to  said  petition,  and  the  appellants  iiave 
appealed  to  this  court 

The  office  of  pleadings  is  to  make  known  t^  the  court  the  cause 
of  complaint,  or  the  cause  of  defense,  and  the  court  is  to  look  to 
the  pleadings  alone  to  determine  what  the  cause  of  complaint 
or  defense  is.  This  is  why  written  pleadings  are  reouired.  When 
the  issue  made  by  these  pleadings  lias  been  passed  upon  by  the 
court,  and  gone  into  judgment,  tlieir  office  is  at  an  end.  Tbey 
are  no  longer  in  court  for  any  purpose  whatever,  except  as  con* 
taining  the  evidence  of  the  authority  of  the  court  ro  render  the 
judgment;,  which  is  alone  looked  to  as  containing  the  rights  of 
the  parties  upon  the  issues  that  they  had  theretofore  made.  Ac- 
cordingly, we  have  held,  in  tlie  case  of  Brown  v.  Vanrleave,  86 
Ky.,  381,*  that,  safter  a  final  judgment  has  been  rendered  in  case, 
the  parties  thereto  had  no  riglu  to  file  amended  pleadings.  The 
judgment  rendered  in  this  case  against  Henry  Meadows,  now 
one  of  the  plaintiffs,  by  his  default,  terminated  the  office  of  the 
pleadings,  and  precluded  any  right  of  either  party  to  thereafter 
plead,  unless  he  should  a«!quire  the  right  by  obtaining  a  new 
trial,  and  thereby  vitalizing  the  pleadings  as  to  allow  amend- 
ments, etc. 

The  appellant  Nancy,  was  not  before  the  court  In  the  action 
against  her  husband,  but  she  had  the  right,  by  petition,  to  have 
herself  made  a  party  to  the  action,  and  set  up  her  right  to  tbfr 
land  at  any  time  before  judgment  was  rendered;  but  after  judg- 
ment was  rendered  her  right  to  appear  in  the  action  was  cut  off, 
because  there  was  then  no  action  pending  for  the  purpose  of 
allowing  any  further  pleading  whatever  by  eitlier  party  to  the 
action,  or  by  a  stranger  to  it.  Besides,  it  is  a  well  settled  rul« 
that  a  judjrment  binds  no  one  except  the  parties  to  the  action  or 
their  privies;  also,  the  appellant,  Nancy,  is  not  a  privy  of  her 
husband  in  a  matter  of  this  kind,  and  the  judgment  against  her 
husband,  deciding  that  tiie  hind  belonged  to  the  appellee  and 
that  the  appellee  was  entitled  to  the  possession  of  it,  does  not 
bind  her.  That  judgment  only  establishes  the  fact,  so  far  ft» 
others  are  concerned,  that,  as  between  the  appellee  and  Henry 
Meadows  and  his  privies,  the  land  and  possession  thereof  be- 
longed to  the  appellee:  but  the  appellant,  Nancy,  was  not  a 
privy  of  the  appellant,  Henry;  hence  she  was  not  bound  by  the 
judgment,  either  as  to  the  right  of  title  or  of  possession,  because, 
as  to  the  former,  he  had  no  right,  and  as  to  the  latter,  bis  rijrht 
was  in  virtue  of  his  wife's  right  of  possession,  and  in  trust  for 
her  benefit  e(|ually  with  himself,  which  he  is  entitled  to  by  rea- 
son of  her  »ight,  and  which  he  can  not  be  deprived  of  by  an 
adverse  claim  of  right  like  this  one.  His  absolute  right  to  pos- 
session does  not  begin  until  alter  tiie  death  of  the  wife,  and 
upon  condition  that  there  was  issue  born  alive  UBto  them. 

The  jndgmen-t  is  affirmed. 


MC  DANIEL,  &0;  V.  EVANS,  &C,  .    i9T 

McBANIEL,  &o.  v.  EVANS,  &c. 
(Filed  October  21,  1890?.) 

1.  Confcraotr-GoQSideratioD— DlsiDlssal  of  InjuootloD— This  suit  was  Id- 
itituted  by  appellees  against  appellants  to  recover  purchase  money  for  land 
evidenced' by  title  bond,  in  wbioh  they  also  obt-alned  an  injunction  restrain- 
ins  appellants  from  catting  timber  and  commlttiufz  waste  on  said  land. 
Afterwards  appellants  and  appellees  ent*»red  into  a  •written  agreement,  to 
the  effect  that,  in  consideration  of  the  dissolution  of  the  injunction,  appel- 
lants agreed  that  at  the  next  term  of  the  court  judjzment  may  be  taken  for 
confessed,  unless,  within  the  firat  ten  days  of  the  term,  the  debt  be  paid, 
and  whf'n  the  purchase  money  is  paid  the  appellants  to  receive  a  deed. 
Held— That  the  agreement  to  confess  judgment  was  based  upon  a  valuable 
coDsideration,  and  appellants  will  not  be  permitted  to  question  the  title  of 
the  land  to  be  conveyed.  To  do  so  would  alter  the  contract  exprepsed  in  the 
writing,  when  neither  fraud  nor  mistake  is  shown  as  a  basis  for  offering  such 
evidence.  It  is  well  settled  that,  in  case  of  a  written  contract,  which  is  ap- 
parently on  its  face  complete,  the  presumption  is  that  it  expresses  the  full 
agreement  of  the  parties  theieto.  This  contract  does  not  admit  of  such  a 
defen<*e  to  its  enforcement  as  executory  contracts  for  the  sale  of  land  usually 
do.  In  that  cIhbs  of  contracts  the  vendee  can  question  the  title  to  the  land 
involved. 

2.  Confession  of  judgment— The  agreement  to  confess  judgment  did  not 
mean  that  judgment  should  go  against  appellants  for  more  than  was  due,, 
and  the  case  is  reversed,  with  directions  to  give  such  credits  as  were  due  ap- 
pellants. 

J.  B.  White  for  appellants. 

Irving  Halsey  for  appellees. 

Appeal  from  Breathitt  Circuit  Court. 

Oi)lnion  of  the  court  by  Judge  Bennett. 

This  action  was  Instituted  by  the  apppellees  against  the  appel'-^ 
lants  on  a  contract,  evidenced  by  title  bond,  for  the  sale  of  land» 
and  to  enforce  their  lien  on  said  land  for  the  payment  of  the  pur- 
chase money.  The  appellees  also  obtained  an  injunction  against 
the  appellants,  preventing  them  from  committing  waste  by  cut- 
ting and  removing  the  timber  from  said  land.  Afterward.^  the 
appellants  and  appellees  entered  into  the  following  agreement: 
In  consideration  of  the  plaintitfs  consenting  to  the  dissolution  of 
the  injunction,  etc.,  the  defendants  agree  that  the  plaintiff's 
attorney  may  confess  judgment  against  them  for  the  full  amount 
then  due  on  note,  upon  which  said  suit  is  brought,  at  the  next 
term  of  said  Breathitt  Circuit  Court,  in  the  event  that  said  Mc- 
Daniel  and  Spicer  fail  to  pay  same  within  the  first  ten  day«  of 
the  next  term  of  said  court.  When  purchase  money  is  paid,  said 
Spicer  and  McDaniel  to  receive  a  deed.     Signed,  etc. 

The  consideration  of  the  agreement  to  confess  judgment  for  the 
amount  of  the  note  then  due,  at  the  next  term  of  court,  provided 
the  appellants  failed  to  pay  the  same  '*  within  the  first  ten  days, 
of  said  term,"  was  the  dissolution  of  said  Injunction  by  the  ap- 
pellees. Tills  agreement  had  the  same  effect,  so  far  as  presump- 
tions are  concerned,  as  other  ^^ritten  agreements  have.  In  case 
of  written  contracts,  which  are  apparently  on  their  face.s  com- 
plete, the  presumption  is  that  they  express  the  full  aLrreenient  of 
the  parties  theeto,  and  nothing  that  restricts,  enlarges  or  modiflea 
the  agreement  thus  expressed  will  be  heard,  because  of  the  pre-. 
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■sumption  that  the  full  agreement  was  expressed  in  the  writing, 
unless  it  is  alleged  and  proven  that  something  else  was  agre^ 
on  which  restricted,  enlarged  or  modified  the  agreement  as  writ- 
ten, and  which  was  to  be  a  part  of  It,  but  which  was  left  out  of 
it  by  mistake  or  fraud.  It  is  also  to  be  presumed  that,  when 
the  parties  contract  involves  the  transfer  from  one  to  the  other 
of  property,  the  transferee  is  satisfied  with  the  title  as  it  is,  and 
the  burden  is  upon  him  to  show  that  he  has  been  overreached  by 
fraud  or  mistake.  Of  course  tliis  rule  does  not  applj-  to  ordinary 
executory  contracts  for  the  sale  of  land,  for  tlie  reason  that  in 
such  sah?s  only  the  equitable  title  is  sold,  and  the  agreement  to 
thereafter  convey  the  legal  title  the  vendee  may,  consistently 
witli  the  agreement,  put  in  issue  the  vendor's  ability  to  comply 
with  his  agreement  in  this  respect  without  alleging  fraud  or  mi«- 
take;  but  where,  as  in  this  case,  the  vendor  releases  a  valuable 
right  in  consideration  of  the  vendee's  agreement  to  let  judgment 
go  against  him  for  the  price  of  the  land  which  he  had  already 
bouglit,  and  for  the  price  of  which  he  had  been  sued,  such  agree- 
ment is  based  upon  a  sufficient  consideration,  and  the  rights  of 
the  parties  stand  upon  the  same  footing  as  do  the  rights  of  the 
parties  to  any  other  written  agreement,  and  the  party  wishing 
to  be  released  from  a  compliance  with  the  agreement  must  allege 
fraud  or  mistake.  Here  the  vondees  said,  in  substance,  to  the 
vendors,  if  the  latter  would  dismiss  their  action  of  injunction 
against  the  former,  they  would  suffer  judgment  to  be  rendered 
a'jrainst  them  for  the  balance  of  rlie  purchase  price  of  the  land. 
Tills  proposition  was  accepted,  and  the  vendors  dismissed  their 
ftcri:)n.  Now,  by  the  agreement,  the  vendors  part  with  a  valu- 
able right-  for  the  benefit  of  the  vendees,  and  in  consideration 
thereof  the  vendees  agree  to  compensate  the  vendors  by  confess- 
ing judgment  for  the  price  of  tlie  land.  It  seems  that' a  simple 
statement  of  the  proposition  would  s'i»_rgest  that  the  appellants 
should  comply  witli  this  agreement  unless  they  have  been  ovei- 
reached  by  fraud  or  mistake.  As  the  appellants  agreed  in  said 
consideration  to  let  judgment  go  against  them  for  the  price  of 
the  land,  the  presumption  is  that  they  knew  the  condition  of  the 
title,  and  were  well  enough  satisfied  with  it  to  agree  to  let  jude- 
ment  go  ajjainst  them  for  the  price.  This,  as  said,  is  not  an  ordi- 
nary executory  contract  of  sale,  where  the  vendor  may  be  re- 
quirtnl  to  manifest  liis  ability  to  convey  the  legal  title  by  simply 
l)utting  in  issue  his  ability  to  do  so,  but  it  is  an  agreeme*nt,  upon 
u  valuable  consideration,  moving  from  the  vendors  to  the  ven- 
d^os,  for  the  latrer's  agreement  to  let  judgment  go  against  them 
for  the  price  of  land  already  sold  to  them,  and  it  must  be  pre- 
sumed th?it  they  were  satisfied  wi»h  the  vendors'  title  which 
they  were  to  receive  as  it  then  was,  and  agreed  to  receive  it  in 
its  present  condition,  and  unless  they  are  able  to  allege  and 
prove  fraud  or  mistake  as  to  condition  of  the  title,  they  mu.st 
submit  to  the  execution  of  their  agreement.  But  by  the  terms 
of  the  agreement  they  were  only  bound  to  let  judgment  ffo 
against  them  for  the  amount  tlint  was  due  at  the  time  it  was 
proposed  to  take  the  judgment.  Therefore,  it  was  entirely  con- 
sistent with  the  agreement  for  tlum  to  plead  the  payments  o! 
^25  and  $10  and  $5.  For  the  error  in  rejecting  the  plea,  the  judg- 
ment is  reversed;  otherwise,  it  is  correct,  and  the  case  is  re- 
manded, with  directions  to  proceed  consistently  with  thisopinioD. 
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WOOD,  ike.  V.  PITMAN  COAL  CO. 

(Filed  October  26,  1890.) 

Trustg— Conveyances— Judicial  tfalPB— In  1848  J.  became  puroha^er  at  a 
jDdioial  Bale  of  two  tracts  of  t;91  and  653  acres  belonging  to  John  Ward  at 
biR  death,  ^nd  received  a  conveyance  of  same  in  18£0.  Prior  to  1867  J.  bad 
sold  all  of  said  land  except  350  acres,  which  he  then  conveyed  to  A.  M.  W. 
by  deed,  in  which  it  is  recited  substantially  that  the  two  tracts  of  land  were 
purchased  in  1848,  J.  bidding  therefor  on  claims  of  O.'s  ndminismitor,  and 
that  all  he  desired  was  to  secui^  the  claims  against  Faid  land  niid  certain 
ODfu'ttlt'd  claims  he  held  against  John  Wood,  decen^^ed,  and  also  against  A. 
M.  W.,  and  other  chHrges.  fees  and  oosis  ^rowine  out  of  said  suit  also  against 
the  said  A  M.  W.  It  is  then  rnciteil  rhnt  he  had  sold  the  291  acre  tract  and 
300 acres  of  the  other  tract,  and  there  wn^  still  due  him  of  said  claims  about 
1800,  the  precise  amount,  however,  iHMnc?  unknown,  and  then  this  language 
occurs:  "And  whereas,  it  has  always  been  understood  and  agreed  between 
the  parties  hereto  that  when  said  J.  was  secured  in  all  said  sums  he  was  to 
convey  snhl  land  to  said  A.  M.  W. ,  or  so  much  of  same  as  had  not  been  pre- 
viously disipused  of  and  whereas,  said  A.  M.  W.  claims  said  conveyance  of 
that  part  of  said  land  undisposed  of,  *  •  *  allowing  said  Jackson  to  re- 
tain a  lien  thereon  for  the  purpose  of  securing  him  in  the  payment  of  the 
different  amounts  referred  to,  hut  as  they  are  unknown,  It  is  agreed  the 
lien  shall  be  for  $800/'  After  said  property  had  passed  to  the  appellees  by 
conveyances  for  a  valuable  consideration,  appellants,  as  heirs  of  John  Wood» 
deceased,  set  up  claim  to  said  land,  allegim^  that  A.  M.  W.  held  the  same 
in  trust  for  them.  Held— That  at  the  time  J.  made  the  conveyance  to  A.  M. 
W.  he  had  been  in  possession  seventeen  years,  and  was  under  no  legal  or 
moral  obligation  to  convey  the  same  to  A.  M.  W.,  and  that  as  the  title 
passed  from  A.  M.  W.  to  his  vendue  for  a  valuable  consideration  without 
notice  of  any  equitable  claim  on  the  part  of  appellants,  the  appellees  will  be 

grotected  in  their  title  thus  derived.  Appellants  can  not  claim  the  property 
y  reas-m  of  the  fact  that  A.  M.  W.  was  administrator  of  the  estate  of  John 
Wood,  dew^ased,  oij  the  theory  that  he  held  the  estate  for  distribution  among 
them,  because  he  bad  made  a  settlement  of  his  accounts  as  administrator 
and  owed  the  estate  nothing. 

W.  O.  Bradley,  H^  C.  Eversole  and  W.  L.  Brown  for  appellants. 

Alcorn  &  Craft  for  appellee. 

Appeal  from  Laurel  Court  of  Common  Pl^^as 

Opinion  of  the  court  by  Judj^e  Lewis. 

In  virtue  of  his  purchase  at  the  judicial  sale  in  184S,  in  an 
action  of  Oldham's  Adm'r  v.  Administrator  and  Heirs  of  John 
Wood,  and  commissioner's  deed  to  him  in  1850,  Jarvis  Jackson 
acquired  absolute  title  to  the  two  tracts  of  291  and  H52  acres,  be- 
longing to  John  Wood  at  his  death,  and  exercised  unquestioned 
acts  of  ownership  over  both,  having  sold  previous  to  1867  all  of 
the  first  named  tract,  and  all  of  the  other  but  350  acres,  which 
he  then  conveyed  to  Allison  M.  Wood.  It  thus  results  that  what- 
ever equitable  right  either  A.  M.  Wood,  or  appellants,  the  other 
children  and  helrs-at-law  of  Joiin  Wood,  acquired  to  the  850 
acres,  now  in  dispute,  was  voluntarily  conveyed  bj'  Jarvis  Jack- 
son, and  the  only  evidence  the  land  was  conveyed  to  A.  M. 
Wood  or  was  held  by  him  in  trust  for  appellants  is  afforded  by 
the  deed  of  1867.  For  though  Joiin  Wood,  jr.,  erected  a  building 
on  the  360  acres  and  resided  there  for  some  time,  he  voluntarily 
abandoned   the   i^ossession    previous   to   May,    li^77,  when  A.  M.. 
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'Wood  conveyed  the  land  to  G.  M.  Givens,  under  whom  appel- 
lees hold  and  claim. 

As  Givens  was  purchaser  for  a  valuable  consideration,  the  only 
question  in  this  case  neoe8sar>'  to  consider  is,  whether  recitftls 
in  the  deed  from  Jackson  to  A.  M.  Wood  are  of  such  a  character 
»s  to  afiford  to  him  iiotioe  of  the  claim  to  the  land  now  set  up  by 
appellants.  It  is  recited  in  that  deed,  substantially,  that  the 
two  tracts  of  land  were,  as  before  mentioned,  purchased  by  Jaclt- 
Bon  in  1848;  that  he,  Jackiton,  bid  thoretor  on  claims  of  Oldham's 
Adm^r  and  others,  and  that  all  he  desireil  by  the  purchase  was 
to  secure  the  claim.i  against  said  land  and  certain  unsettled 
'  claims  he  held  against  John  Wood,  deceased,  and  also  against 
said  A.  M.  Wood  and  other  charges,  tees  and  costs  growing  out 
of  said  suit;  also  against  the  said  A.  M.  Wood.  It  is  then  recited 
that  he  had  sold  the  291  acre  tract  and  3tX)  acres  of  the  other 
tract,  and  there  was  still  due  him  of  said  claim  about  IbOO,  the 
precise  amount,  however,  being  unknown.  And  then  this  lan- 
)^uage  occurs:  "And,  wliereas,  it  has  always  been  understood 
and  agreed  between  the  parties  hereto,  that  when  said  Jackson 
was  secured  in  all  said  sums,  he  was  to  convey  said  land  to  said 
A.  M.  Wood,  or  so  much  of  same  as  had  not  been  previously  dis- 
posed of.  And,  whereas,  said  A.  M.  Wood  claims  said  convey- 
ance of  that  part  of  said  land  undisposed  of,  *  *  *  allowing 
«Hid  Jackson  to  retain  a  lien  thereon  for  the  purpose  of  securing 
bim  payment  of  the  different  amounts  referred  to,  but  as  they 
are  unknown  it  is  agreed  the  lien  shall  be  for  $8CK).'' 

It  becomes  manifest  upon  examining  the  deed  that  at  its  date 
Jackson  was  not  legally  bound  to  convey  the  land  to  A.  M. 
Wood,  or  any  other  person,  but  might  then,  which  was  seventeen 
years  after  date  of  comuiissioner's  deed,  and  nineteen  years  after 
his  purchase,  have  held  or  sold  it  to  a  stranger  witliout  any  ques- 
tion of  his  rignt  to  do  either.  It  further  appears  that  he  was 
never  under  either  a  legal  or  moral  obligation  to  make  the  con- 
veyance to  any  other  person  than  A.  M.^Wood,  nor  for  any  other 
purpose  than  his  individual  use. 

It  seems  to  us  that  as  there  was  nothing  in  that  deed  to  give 
notice  to  or  even  put  Givens  on  inquiry  as  to  the  equitable  claim 
of  appellants,  he  must  be  troateil  as  a  purchaser  for  a  valuable 
consideration  without  notice,  and,  therefore,  unaffected  by  the 
equity  of  appellants,  even  if  it  had  existed  as  against  A.  M. 
Wood.  It  is  true  he  was  administrator  of  John  Wood,  his  father, 
but  the  settlement  of  his  accounts  shows  he  owed  the  estate 
nothing.  It  further  appears  the  deed  from  Jackson  to  him. 
though  made  in  1867,  was  not  recorded  until  1877,  just  before  the 
deed  from  l)im  to  Givens.  But  tliat  fact  does  not  show,  as  sug- 
gested by  counsel,  any  fraud,  nor  invalidate  the  title  of  Givens, 
ai»d  much  less  does  it  strengthen  the  claim  of  appellants,  for 
then  twenty-seven  years  had  elapsed  without  any  assertion  of 
right  by  them  which  was  prolonged  to  thirty-six"  years  before 
they  commenced  this  action. 

There  are  other  reasons  which  might  be  given  for  sustaining 
the  judgment  of  the  lower  court,  dismissing  the  action,  but  what 
has  been  said  is  enough  to  authorize  this  court  to  do  so.  and, 
therefore,  the  judgment  is  affirmed. 
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PERKINS,  Ac.  V.  COLEMAN,  Ac. 

(Filed  October  ao,  1890.) 

CoDveyanoe—Wappanty— Efltoppel— The  owner  of  an  undivided  one-balf  In- 
^rest  Id  a  (paofc  of  land  Bold  and  transfepred  by  deed  of  (general  wapranty 
tbewboJe  cpsct;  aftorwards  the  vendop  inherited  the  intopest  in  the  land 
that  he  did  not  ppevioasly  own,  and  his  heirs  instituted  this  action  of  ejeot- 
ment  to  peoover  this  intepest.  Appellee  peMsts  the  pi^ht  of  appellant  to  pe- 
i)OTer  upon  the  gpound  that  the  title  inherited  was  tpansferped  to  the  vendee 
by  estoppel.  Held— Thar,  tht*  defendants  in  ejectment  may  show  that  the 
plaintiff  has  papted  with  his  title  hy  his  covenant  of  warranty,  which  puns 
with  tlie  land,  and  which  pepeats  itself  dnily  and  operates  upon  all  the  in* 
terest  the  warpantor  mny  have  or  acquire  in  the  land,  no  mattep  how  nor 
when  the  title  may  be  acquired,  and-estops  all  those  claiminfi  title  undep  op 
through  the  warrantor.  This  species  of  estoppel  differs  from  an  estoppel 
wbicn  merely  affects  the  oons^ienoHS  of  i)ap(»ies,  and  which  does  not  pass  to 
or  affect  strangers  to  the  transaction. 

John  Young  Brown  and  Montgomery  Merritt  for  appellants. 

8.  B.  &  R.  D.  Vance  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  ot  the  court  by  Judge  Bennett. 

N.  G.  Terry  owned  an  undivided  interest  in  the  land  in  contro-  . 
versy,  and  conveyed  the  whole  of  it  to  Hornxje  Dunham,  by  deed 
-of  general  warranty.  Thereafter,  Terry  inherited  that  part  of 
the  land  that  he  did  not  own,  and  this  action  of  ejectment  is 
brought  by  Terry's  heir  to  recover  the  possession  of  that  part  of 
the  land  thus  inherited  from  the  appellee.  He  resists  the  right 
-of  the  appellants  to  recover  the  said  land,  upon  the  ground  that 
the  title  that  Terry  inherited  was  transferred  to  bis  vendee  by 
estoppel.  The  appellants  contend  that  the  doctrine  of  estoppel 
does  not  protect  strangers  to  tlie  transaction,  but  only  the  parties 
and  privies  are  bound  thereby;  and,  as  the  appellee  is  neither 
party  nor  privy,  he  can  not  avail  himself  of  the  estoppel  that 
would  bar  appellants'  right  as  against  Dunham  or  his  privies. 

It  is  true  that  where  the  estoppel  merely  affects  th«.'  conscience 
of  the  parties,  and  not  the  title,  it  dof  s  not  operate  (»n  strangers 
to  the  transaction;  but  where  it  "works  an  interest  in  the  land'' 
conveyed,  **it  runs  with  it,  and  is  a  title."  Where  it  clearly 
appears,  from  the  writing,  that  the  vendor  has  conveyed,  or 
agrees  to  convey,  a  good  and  sufficient  title,  and  nut  merely  his 
present  interest  in  the  land,  the  agreement  runs  with  the  land, 
and  repeats  itself  every  day,  and  if  the  vendor,  at  the  time  of 
the  conveyance,  has  not  title  to  the  land,  but  subsequently 
acquires  title,  it  "eo  instanti,"  enures  to  the  benefit  of  the 
vendee  and  his  privies.  In  other  words,  it  is  immediately  trans- 
ferred l>y  the  law  of  estoppel  to  the  vendee  and  his  privies,  be- 
cause, by  the  contract,  which  daily  repeats  itself,  the  vendor's 
title,  whenever  acquired,  is  transferred  to  the  vendee  and  his 
privies.  Consequently,  a  stranger  to  the  transaction,  in  an  action 
of  ejectment  by  the  vendor  against  him,  where  he  must  recover, 
upon  the  strength  of  his  own  title,  and  not  upon  the  weakness  of 
his  adversarv's,  may  show  that  he  has  thus  parted  with  his 
title. 
The  judgment  is  affirmed. 


502  GBIGLEB  d   GBIGLER  T.  CONKER.  AC. 

CRTGLER  &  CRIGLER  v.  CONNER,  Ac. 

(Filed  November  1,  1890— Not  to  be  reported.) 

Surety— Assign  men  t  for  benefit  of  creditors— Attachment— In  1878  K.  sold 
and  conveyed  to  C.  a  tract  of  land,  reRervlnf;  a  lien  on  the  same  to  sraare 
the  payment  of  purchase  money.  In  18S0  G.  and  his  wife  conveyed  the  land 
to  a  third  person,  who  in  turn  conveyed  it  to- the  wife  of  C.  In  1886  a  suit 
was  brought  against  C.  and  the  heirs  of  the  wife,  she  being  dead,  to  recovers 
personal  judgmfnt  on  the  note  against  C.,  and  to  subjeot  the  land  to  pay 
same.  Persoual  judgment  was  rendered  against  C.,  but  the  enforcemenl  of 
the  lien  was  p<^stponed.  In  the  nienntime  ni\  eseoutitm  had  Issued  agaiaet 
C  which  had  been  rpplevied  and  Cleek,  tht^  surety  on  ihe  replevin  bond, 
paid  it  ofif  and  took  an  usDignnient  of  all  lieueflts  of  si  id  judgments  and 
note,  and  amended  pleadings  were  Uled,  asldng  thHt  the  lien  lie  enforced  for 
the  benefit  of  Cleek.  In  1886  C.  had  made  an  ansignment  for  the  benefit  of 
credit^jrs.  and  uppellanrs,  tx^  creditors,  had  illed  suit  and  Ivvifd  au  attach- 
ment upon  the  life  estate  of  C.  in  the  land  to  satisfy  their  claim.  Appel- 
lants were  made  parties  to  the  first-named  action,  and  the  claim  of  Cleek 
was  sustained  and  the  land  sold  ro  satisfy  it  and  the  att-nchment  was  dis- 
charged. Held— That  as  appellants  have  not  appealed  from  the  judgroeot 
discharging  the  nttachment  they  are  not  l»efoie  the  court:  and  as  the  chil- 
dren of  the  deceased  wife,  who  wei-e  the  owners  of  the  remainder  intorest  In 
the  land  and  the  assignee  of  C.,  have  not  appealed  the  judgment  below  i& 
affirmed. 

H.  P.  Whitaker  for  appellants. 

Collins  &  Fenley  for  appellees. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  1878  RipKS  sold  and  conveyed  to  John  L.  Conner  a  lot  of 
land,  which,  in  1880,  he,  his  wife,  Elizabeth,  uniting,  conveyed 
to  H.  S.  Conner,  who,  on  the  same  day,  conveyed  it  to  her. 

This  action  was  brought  in  ]88o  by  Walton,  assignee  of  the  note 
given  to  Riggs,  for  the  last  installment  of  purchase  money,  to 
which  the  children  and  heirs  at  law  of  Elizabeth  Conner,  then 
dead,  were  made  defendants,  and  judgment  for  amount  of  the 
note  against  John  L.  Conner,  as  well  as  for  enforcement  of  ven- 
dor's lien  retained  in  the  deed,  was  piayed  for  in  the  petition. 

In  November,  1885,  personal  judgment  was  rendered  on  the 
note  against  John  L.  Conner,  but,  as  recited  by  thr  court,  the 
infants,  by  their  guardian  ad  lit^m,  denying  the  lien,  and  the 
deed  referred  to  not  being  then  filed,  the  action  as  to  the  ques- 
tion of  lien  was  continued. 

Execution  was  issued  on  the  judgment,  and  at  the  maturity  of 
the  replevin  bond  the  debt  was  paid  by  appellee,  Cleek,  who 
was  Conner's  suretv,  and  in  February,  1886,  Walton  assigned  and 
transferred  to  Cieek  benefit  of  the  judgment,  also  the  note,  with 
all  equities,  attaching  to  the  same.  He  also,  by  amended  peti- 
tion filed  in  October,  1886,  stated  he  had  made  the  transfer 
and  authorized  Cieek  to  collect  the  debt  and  prosecute  the  action 
in  his  own  name.  And  thereupon  the  latter  filed  an  amended 
petition,  in  which  he  set  out  the  foregoing  facts,  and  asked  judg-  I 
ment  enforcing  tiie  lien  on  the  lot  for  payment  to  him  of  the 
amount  of  the  debt  he  had  been  compelled  to  pay  as  surety  of 
John  L.  Connor.  i 

It  appears  that  Conner,  in  1886,  made  a  deed  of  assignment  for        | 
benefit   of    his   creditors,    and   to   settle    his   estate   appellimtsk 
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Crigler  &  Crigler,  had  instituted  an  action.  They  were  also,  upon 
their  petition,  made  parties  to  the  action  of  Walton  v.  Conner, 
4c.,  and  filed  an  answer,  in  which  they  state  John  L.  Conner 
bas  a  life  estate  in  the  lot,  upon  which  an  attachnient  in  their 
favor  had  been  levied,  and  deny  the  right  of  appellee,  Cleek,  to 
enforce  his  alleged  lien  upon  the  land. 

The  two  actions  having  been  consolidated  and  heard  together, 
it  was  adjudged  appellee  has  a  lien  for  amount  of  the  judgment, 
previoasly  rendered  in  favor  of  Walton,  and  costs  incurred,  and 
that  the  lot  of  land  be  sold  to  pay  hltn  and  that  the  attachment 
of  appellant  be  discharged,  because  it  was  levied  after  the  deed 
of  assignment  was  made  by  John  L.  Conner. 

The  infant  defendants  who,  as  heirs  at  law  of  Elizabeth  Con- 
ner, own  the  remainder  interest  in  the  land  have  not  appealed 
from  the  judgment,  and,  consequently,  the  only  subject  of  con- 
troversy there  could  be  between  the  parties  to  this  appeal  is  the 
life  estate  of  John  Ti.  Conner,  which  was  attached  by  appellants. 
But  the  title  to  that  was  adjudged  to  be  in  his  assignee,  and  the 
attachment  of  appellants  thereon  was,  consequently,  discharged. 
Bo  that  to  give  them  any  standing  in  this  court  they  must  first 
appeal  from  the  judgment  discharging  that  attachment,  which 
they  have  not  done.  And  as  the  assignee  has  not  appealed  from 
the  judgment  in  favor  of  appellee,  it  results  that  there  is  now,  f 
iu  fact,  no  controversy  before  us  in  regard  to  the  validity  of 
that  judgment,  because  no  party  authorized  to  do  so  has  appealed 
from  it. 

Wherefore,  the  judgment  is  affirmed. 


KENTUCKY  SUPERIOR  COURT. 

STAFFORD  v.  CAIN. 
(Filed  October  29,  1890.) 

1.  Appellate  praotlce— Where  several  defeDdants  are  appealing;  upon  the 
same  record  from  a  joint  judgment  against  them  this  court  will  not  take  up 
the  case  and  decide  it  ab  to  some  of  the  appellants  when  the  appeal  does  not 
stand  for  trial  as  to  another  appellant,  as.  for  instance,  where  an  appellant 
bas  died  pending  the  appeal  and  a  continuance  for  revivor  is  necessary. 

9.  Same— Supersedeas— Where  a  joint  judgment  is  rendered  against  several, 
and  an  appeal  is  granti4*d  to  the  defendants  jointly,  anyone  or  all  may  prose- 
caie  tb^  appeal.  Or  if  the  appeal  is  granted  to  jach  of  the  several  defend- 
ant*, they  may  all  appeal  upon  the  same  rnoord  and  be  treated  as  joint  ap- 
ptflJante,  and  all  or  a  part  of  them  may  execute  jointly  a  supersedeas  bond. 

$,  Right  to  isfloe  execution  against  one  of  several  defendants  in  joint 
judgment— Quaere— Where  there  is  a  joint  judgment  against  several  defend- 
ante,  and  all  except  one  execute  a  supersedeas  bond,  nan  the  plaintiff  issue 
ezeciiMon  aaalnst  the  defendant  not  supersedlne,  it  beinv  provided  by  stat- 
ute tbat  "CD a  joint  judgment  against  several,  the  execution  must  be  joint." 

vol.  12— 33 


564'  ST>Af  FOBD  V.   GAiN^ 

B.  F.  Buckner,  £.  3.  Watts  and  A>  £.  WIIIbod  for  appellant 

C.  8.  Grnbbs  atd  C.  B.  Seymour  for  appellee. 
Appeal  from  LouiBivlle  Law  and  Equity  Court. 
Opinion  of  the  court  by  Presiding^  Judge  Barbour. 

While  a  judgment  against  several  defendants  may,  upon  (heir 
appeal  be  reversed  as  to  one  or  more  and  affirmed  as-  to  the 
others,  this  oourt  will  not,  where  the  defendants  are  appealiog 
upon  the  same  record,  take  up  the  case  and  decide  it  as  to  some 
of  the  appellants,  where  the  appeal  does  not  stand  for  trial  as  to 
another  appellant,  as,  for  instance,  where  an  appellant  has  died 
pending  the  appeal,  and  a  continuance  for  revivor  is  necessary. 

Where  a  joint  judgment  is  rendered  against  several,  either  or 
all  may  prosecute  an  appeal.  The  form  of  the  older  Rranting 
the  appeal  is  immaterial.  Though  it  may  bo  granted  to  the 
defendants  jointly,  either  or  All  may  appeal.  Or,  if  the  appeal 
is  granted  to  each  of  the  several  defcnaants,  we  see  no  reason 
why  they  can  not  all  appeal  upon  the  same  record,  and  be  treated 
as  joint  appellants.  And  as  they  may  appeal  jointly  or  severally, 
it  follows  that  they  may  execute  jointly  a  supersedeas  bond,  or 
one  or  two  may  execute  a  separate  bond,  while  the  others  may 
not  choose  to  do  so. 

Though  the  appeal  was,  by  the  lower  court,  granted  to  all  the 
defendants,  and  afterwards  the  court  set  aside  so  much  of  that 
order  as  affected  Stafford,  and  granted  him  an  appeal.  As  all 
those  of  the  defendants  appealed,  the  supersedeas  bond  executed 
by  Stafford  &  Lyman  is  as  valid  as  if  the  appeal  had  been 
granted  to  them  jointly. 

Whether  where  there  is  a  joint  judgment  against  these  defend- 
ants, all  of  whom  appeal,  and  two  only  supersede  the  judgment, 
the  plaintiff  can  (in  view  of  the  statute,  General  Statutes,  chap- 
ter 38,  article  1,  section  3,  which  provides,  that  ''on  a  joint  judg- 
ment against  several  the  execution  must  be  joint'')  issue  execu- 
tion against  the  defendant  not  superseding,  it  is  not  necessary 
for  us  to  decide. 

If  the  execution  can  be  issued,  it  is  because  the  supersedeas  by 
the  others  is  no  obstacle.  On  the  other  hand,  if  the  execution 
ean  not  be  issued,  it  Is  because  of  the  supersedeas  by  the  others, 
and  in  that  event  it  would  seem  that  the  bond  should  cover  any 
loss  the  plaintiff'  may  sustain:  by  reason  of  not  being  able  to 
issue  the  execution. 

The  motion  of  appellee  to  discharge  the  supersedeas  is  over- 
ruled. 


ABSTBAOTfi.  "SOB 

SUPERIOR  COURT  ABSTRACTS. 


HIGGINSON,  GDN,  &c.  v.  JENKINS. 

Filed  Oetotier  22,  1890.    Appeal  from  Union  Circuit  Court.    Opinion  of  tba 
oonrt  by  PreFlding  Judge  Barbour,  reversing. 

1.  Debtor  and  creditor— Trustf— A  father  conveyed  land  to  the  wife  and 
ohildren  of  an  Insolvent  son,  the  deed  providing  tbat  the  produoe  of  the  land 
should  be  used  for  the  support  nnd  maintenance  of  the  wife  and  childrea 
free  from  the  debts  and  liabilities  of  the  husband.  At  the  death  of  the 
graneor.  he  left  a  will  devising  a  certain  portion  of  his  estate  to  the  childreB 
of  his  son,  providing  in  his  will  that  his  son  should  have  the  right  to  live 
with  and  control  said  children,  and  should  have,  so  long  as  he  lived  with 
them,  his  board  and  nothlDg  more  out  of  the  property.  He  also  provided 
that  his  son  should  not  take  possession  of  the  property  without  first  giving 
bond  and  8e<iurity.  The  son  quali^ed  as  guardian  of  his  children  and  as- 
flamed  the  management  of  the  property  conveyed  and  devised,  for  their  ben- 
efit, and  by  his  labor  and  attention  increaFed  its  value.  Held— That  creditors 
of  the  son  hnve  n  >  right  to  subject  the  property  or  its  increase,  or  other 
property  into  which  it  may  have  been  converted. 

2.  One  who  was  noniinnlly  guardian  treated  as  trustee— The  fact  that  the 
SOD  as  guardian  charged  himself  with  what  he  estimated  as  the  value  of  the 
property,  lustead  of  reporting  the  kind  of  property,  uan  not  alter  the  rights 
of  the  children  to  the  property  itself.  While  nominally  a  guardian,  he  was 
in  fact  a  trustee,  and  the  fact  he  qualified  as  guardian  instead  of  trustee 
will  not  be  allowed  to  prejudice  the  interests  of  his  ohildren. 

Yeaman  &  Locket  and  U.  X  Morton  for  appellants:  Cromwell  Adair 
and  H.  D.  Allen  fur  appellee. 

WOODRING,  GD'N  v.  WHITE,  ASSEE. 

Filed  October  32,  1890.    Appeal  from  Hardin  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Bart)Our,  affirming. 

Conversion  by  trustee  of  trust  property— Assignment  for  creditors— When 
a  trustee,  in  violation  of  his  trust,  invests  the  trust  property  or  its  proceeds 
in  any  other  property,  the  beneficiary  may  elect  to  hold  the  substituted  prop- 
erly subject  to  the  trust  or  to  hold  the  trustee  personally  liable  to  him  for  a 
breach  of  the  trust.  The  former  he  can  do,  however,  only  when  he  can  fol- 
low and  identify  the  property  either  in  its  original  or  substituted  form:  and 
when  he  is  forced  to  rely  upon  the  personal  liability  of  the  trustee  he  occu- 
pies a  position  t4*ward  the  estate  of  the  trustee  which  is  no  better  than  that 
of  a  simple  contract  creditor.  Therefore,  when  a  trustee,  after  disposing  of 
the  trust  property,  makes  an  assignment  for  the  benefit  of  creditors,  and  it 
does  not  appear  that  the  proceeds  of  the  trust  property  came  to  the  hands  of 
the  assignee,  or  they  can  not  be  identified  in  his  hands,  the  beneficiary  of 
the  trust  is  remitted  to  the  rights  which  belong  to  general  oi editors  of  the 
estate. 

James  Montgomery  for  appellant;  J.  C.  Poston  and  J.  P.  Hobson  for  ap- 
pellee. 

COMMONWEALTB  v.  LOUISVILLE   &  NASHVILLE  BAILBOAD  CO. 

Piled  Ootober  82,  18Q0.    Appeal  from  Taylor  Circuit  Court.    Opinion  et  the 

oonrt  by  PreaidiBg  Judge  BaTbonr,  affirrolDg. 

Indictment— BpBwing  trains  on  Sabbath— Judicial  notice— Gourts  will 
lake  iQdielal  notioe  «f  the  fact  that  the  running  of  trains  on  the  Sabbath  is 
'*a  work  of  necessity;"  and  while  it  is. possible  that  a  railroad  company 
might  engage  in  such^a/punoing  ef- train  and- tx^ansportation  of  passengers 
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or  freight  on  the  Sabbath  as  to  oonstltate  Jt8  act  a  violation  of  the  ftatntp, 
yet  in  suoh  a  case  the  indictment  8houId  so  aver  the  facts  that  the  court 
could  as  matter  of  law  say,  admittlufr  the  allegations  to  be  true,  that  then 
has  been  a  violation  of  the  statute.  The  mere  averment  in  an  IndlotmeDt 
that  the  railroad  company  employed  certain  persons  in  runnlnft  its  trains  on 
the  Sabbath,  and  that  6aid  work  was  not  a  work  of  necessity,  isastotbe 
latter  part  of  the  averment  but  a  conclusion  of  the  pleader,  and  not  such  a 
statement  of  the  particular  circumstances  constituting  the  offense  charged, 
as  Is  essential  to  a  good  indictment. 
P.  W.  Hardin  for  appellant;  John  MoChord  for  appellee. 

C.  &  N.  RAILROAD  CO.  v.  HARLAN. 

Filed  October  22,  18fi0.    Appeal  from  Harlan  Circuit  Court.     Opinion  of  tht 
court  by  Judge  Tost,  affirming. 

1.  Grounds  for  a  new  trial  should  point  out  specifically  the  errors  relied 
on.  It  is  not  sufficient  to  assign  as  a  gmund  for  a  new  trial  "that  the  rer 
diet  was  contrary  to  law,"  or  "errors  of  law  occurring  at  the  trial.'* 

2.  Railroads- Running  switch— The  servants  of  a  railroad  company  It- 
charge  of  a  mixed  passenger  and  freight  train  were  guilty  of  negligence  in 
making  a  running  switch,  and  a  passenger  having  lieen  thrown  from  his 
seat  in  the  passenger  coach  and  severely  injured  by  the  collision  of  the  ears, 
the  company  is  liable. 

8.  Excessive  verdict— As  thp  plaintiff  endured  jrreat  physi^^al  snd  mental 
suffering  and  is  probably  permnnnntly  injured,  a  v»*rdict  ftir  |1,«00  is  not  fo 
oxcBsslve  as  to  Indicntn  that;  tMf  jury  w»»8  influenced  by  passion  or  prejudior. 

M.  A.  Alexander  for  appellant;  Lewis  MoQuown  for  appellee. 

RATCLIFF,  &c.  v.   BKLLFONT  IRON  WORKS  CO. 

Filed  October  22,  18fi0.     Appeal  from  Carter  Circait  Court.     Opinion  of  the 
court  by  Jndpe  Yost,  affirming. 

1.  Landlord  und  tennnt  — Forcible  detainer— Upon  the  trial  of  a  writ  of 
forclbh*  defninHi-  tho  court  prop«rly  refused  to  instruct  the  jury  that  tbey 
must  And  for  ^he  deferxiunt  if  they  believed  that  he  had  surrendered  up  bit 
lease  and  ceat-ed  to  bf  the  tenant  of  plaintiff  before  the  brinflrinff  of  the 
action.  ThH  l^aw  could  not  be  c-inceled  and  the  possession  of  the  land  lar- 
rendered  without  the  consent  of  the  landlord,  and  there  was  no  evidence  Id 
this  orisH  to  show  that  such  consent  was  ever  given. 

2.  S;nn*»— .\  tHnnnt  cm  uiMlnr  no  circumstances  after  lease  and  entry  under 
his  I'lndlord  iHTcirn  to  nnorhnr  without  the  landlord's  consent  or  deny  the 
title  under  which  he  enten*d.  Nor  can  he  after  a  pretended  surrender  of  bis 
lease,  without  tlin  consent  of  his  landlord,  re  enter  during  the  term  of  bit 
lease,  and  thus  frain  such  an  adverse  possession  of  the  land  as  would  entitle 
him  to  deny  his  landlord's  title  on  the  trial  of  a  writ  of  a  forcible  detainer. 

T.  D.  Theobald  for  appellants;  R.  D.  Davis  for  appellee. 

VOLZ  V.  TUTT,  &c. 

Filed  October  S3,  1800.    Appeal  from  Wolfe  Circuit  Court.    Opinion  of  the 
court  by  Judge  Yost,  affirming. 

1.  The  service  of  process  on  Sunday  is  valid  if  the  officer  believed  that  it 
could  not  be  executed  after  that  day. 

2.  Inducing  one  to  come  into  county  in  order  to  serve  prooess  on  bim— 
Where  the  defendant  resides  in  another  county,  but  is  served  with  praow 
in  the  county  in  which  the  action  is  pending,  the  fact  that  the  officer  teot 

'  him  a  message  to  come  to  see  him  on  important  business  does  not  invalidats 
the  service  if  be  came  .into  the  county  on  business  of  his  pWD  aad  not  in  (9- 
sponse  to  the  officer's  messocre. 
Ira  Julian  for  appellant;  J.  B-  White  for  appellee^. 
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HEFFLIN  Y.  KIMMAL. 

1.  JurisdlotloD— The  olroait  oourt  has  no  jurisdlotlon  where  the  amotiDt 
In  oontroversy,  exclusive  of  Interest  and  oo«t.  does  not  ezoeed  S60,  except  In 
Ibe  case  provided  by  the  aot  of  March  10,  1880,  which  applies  only  to  non- 
residents. The  mere  fact  that  the  defendant,  a  resident  of  the  State,  owns 
DO  property  except  real  estate,  which  the  plaintiff  seeks  to  subject  by  an 
attaohment.  does  not  confer  jurisdiction  on  the  circuit  court. 

9l  Appeal  from  void  judgment— The  judgment  of  the  circuit  court  being 
void  for  want  of  jurisdiction,  and  a  motion  to  set  it  aside  having  been  made 
aDd  overruled,  the  judgment  is  reversed,  with  directions  to  dismiss  plain- 
tiff's action. 

S.  £.  Hill  for  appellant;  E.  D.  Walker  for  appellee. 

COMMONWEALTH  v.  FORD. 

Filed  October  83,  1890.     Appeal  from  Pike  Circuit  Court.    Opinion  of  the 
court  by  Judge  Young,  affirming. 

1.  Indiotraent'for  keeping  bawdy  house— It  is  not  suflScient  to  allege  in  an 
indictment  for  keeping  a  bawdy  houfie  that  defendant  suffered  persons  of 
different  sexes,  not  married  to  each  orh(>r,  to  ai^c^mhle  in  a  house  under  his 
control,  and  th^ro  have  carnal  sexual  intercoiirs*^  with  each  other,  and  to 
Indulge  in  lewd  and  lascivious  conduct.  A  bawdy  house  is  a  house  of  ill- 
fame,  kept  for  the  resort  and  unlawful  commerce  of  lewd  people  of  both 
sexes. 

2.  Failure  to  give  defendant's  full  name— The  failure  of  an  Indictment  to 
state  the  surname.  Christian  name  or  the  name  in  full  of  the  defendant  will 
not  vitiate  the  indiotmnt,  and  is  not  a  ground  for  demurrer. 

The  indictment  in  this  case  charged  "Mose*' nf  tbe  offenst»  nf  keeping  a 
bawdy  house.  A  liench  warrant  is.<iiied  aizainst  "Mo.«5e  Ford."  Ford  de- 
murred to  the  Indictment.  Held— That  the  failure  of  the  indictment  to 
state  defendant's  full  name  is  not  ground  for  demurrer. 

P.  W.  Hardin  for  appellant. 

FORD  V.  PRICE. 

Filed  October  29,  1890.     Appeal  from  Nelson  Circuit  Court.     Opinion  of  the 

court  by  Judge  Young,  affirming. 

Burden  of  proof—On  the  plea  of  non  est  factum  the  burden  of  proof  is 
Upon  the  plaintiff. 

W.  W.  Halstead  for  appellant:  John  A.  Fulton  for  appellee. 

MOORK,  COMMITTEE  v.  BRYANT. 

Filed  October  29,  1890.    Appeal  from  Knox  Court  of  Common  Pleas.    Opin- 
ion of  the  court  by  Judge  Young,  reversing. 

Void  judgment  against  lunatic— As  there  was  in  this  action   against  a 
lunatic  no  service  of  process,  either  upon  the  lunatic  or  her  committee,  and 
too  defense  made  by  the  committee,  the  judgment  was  void,  and  a  motion  to 
aet  it  aside  having  been  made  and  overruled,  the  judgment  Is  reversed. 
Crawford  &  Mason  for  appellant. 

TOWN  OF  IRVINE  v.  WAGERS. 

Filed  October  29,  1890.    Appeal  from  Estill  Circuit  Court.    Opinion  of  the 

court  by  Judge  Young,  affirming. 

1.  Failure  of  town  to  repair  bridge— As  plaintiff  was  injured  by  reason  of 
defendant's  negligence  in  failing  to  repair  a  bridge,  which  it  was  its  duty 
to  repair,  the  defendant  is  liable. 

8.  Instrootlons  to  jury— It  was  not  error  to  refuse  an  instruction,  the  sub- 
itanoe  of  which  had  already  beoQ  given  in  another  instruction.- 

H.  C.  Lilly  and  Robert  Riddell' &  Son  for  appellant;  John  Bennett  and 
J.  B.  White  for  appellee. 
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Viled  Ootober  S9,  1890.      Appeal  tram  DavtoM  Olroolt  Comt.  •OpIirioD  of 

the  oourt  by  Judge  To«t,  alBnnlirg. 

Fraudulent  eale— Bona  fide  pufobaaei^-^Wheu  a  sale,  prooored  by  the  fmd 
of  the  vendee,  has  been  perfooted  by  a  delivery  of  the  property,  it  eao  not  b» 
set  aside  by  the  vendor  'to  Che  injury  <rf  a  bona  fide  pUrobaeer.  And  this  ift 
true  in  this  oaBe,  whether  the  sale  was  abeolote  or  conditional,  as  tbsie  wu 
an  unconditional  delivery  of  the  property  to  the  vendee,  who  kept  it  Id  hift 
possession  until  he  sold  it  fcvr  a  valuable  oonetdezation  to  one  who  had  na 
nor,ioe  of  tbe  original  vendor's  olaim. 

Sweeney,  Sllid  &  Sweeney  for  appellant;  W.  Carrioo  for  appellee. 

CLARK  V.  PENDLETON  COUNTY. 

Filed  October  99,  1800.    Appeal  from  Pendleton  Circuit  Court    Opinion  of 

the  conrfc  by  Judge  Yost,  aflSrming. 

Tbe  right  to  oomwissions  does  not  attach,  until  there  ha^  been  a  complete 
performance  of  tbe  service  or  duty  upon  which  they  depend. 

A  delinquent  tax  collector  who,  under  his  contract  with  the  county  cunrt, 
was  entitled  to  a  certain  commission  on  all  sums  collected  by  bim,  is  not 
entitled  to  the  agreed  commission  on  taxes,  for  which  he  recovered  a  judf- 
ment,  but  which  he  was  prevented  from  collecting  by  reason  of  a  compro- 
misu,  mnde  by  the  county  ocurt  with  the  taxpayer,  pending  an  appeal  from 
the  judgment.  He  woulii  i>u  eutUitM)  to  reoov»*r  on  a  quantum  n]eruit,bQt 
is  not  entitled  to  anything  by  way  of  coininiRKiooe. 

W.  J.  Perrin  for  appellant;  John  H.  Barker  for  appellee. 

ELLIS  V.  CASEY. 

Filed  October  90,  1800.    Appeal  from  Kenton  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judite  Barbour,  reversing.  Judge  Young,  dissenting. 
Cost  of  advertising  sales— Liability  of  sheriff— Under  a  statute,  which  pro- 
vides for  the  advertisement  in  a  newspaper  of  rales  of  property  to  be  made 
by  the  sheriff  of  Kenton  county,  under  execution,  the  sheriff  is  not  person- 
ally liable  to  tbe  publisher  for  the  cost  of  the  advertisement,  in  tbe  abeenee 
of  any  agreement  to  that  effect.     The  publisher  must  look  to  tbe  party  for 
whose  hnneflt  the  advertisement  in  made. 
Tisdale  &  Gray  for  appellant;  William  Geebel  for  appellee. 

LOUISVILLE  &  NASHVILLE  R.  R    CO.  v.  COODIN'S  BX'OBS. 

Filed  October  2,  18V0.     Appeal  from  Bell  Court  of  Common  Pleas.    Opinion 

of  tbe  oourt  by  Presiding  Judge  Barbour,  reversing. 

Parol  testimony  to  add  to  writing— Where  a  deed  was  executed  conveying 
to  a  railroad  company,  for  a  recited  money  oonsideratiun.  an  unoondttlenal 
right  of  way  through  the  grantor's  lands;  and  tbe  oompacy,  by  its  writing, 
executed  at  the  same  time,  obligated  itself  not  to  damage  the  grantor's 
spring  nor  render  it  inaccessible  for  use,  and  to  move  his  smokehonw  for 
him,  these  two  writings  must  be  construed  as  one  contract,  embracing  tbe 
whole  agreement  between  the  parties;  and  In  tbe  absence  of  allegation  and 
proof  of  fraud  or  mistake,  parol  testimony  was  inoonipetent  to  show  that 
the  company  had  agreed  to  do  other  things  not  recited  in  the  writing. 

J.  W.  Alcorn  and  Wilson  &  Rawliogs  for  appellant;  J.  B.  BUek  for  ap- 
pellees. 

EAST  XENNESSEE  COAL  CO.  .v.  DOBSON. 

•Filed  October  29,  1890.     AppMl  from  'Wbl4dey  0««rt  of  OoomNO  PIms^ 
Opinion  of  the  oourt  by  Presiding  Judge  Barbour.  afBnniBg. 
Inconsistent  defenses— Contributory  negligence— Prejudiolalecrors-'lii  •» 

action  for  negligence  a  traverse  and  tbe  plea  of  contirlbutory  neftllgenee  ftra 
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Dot  iDooDslsteot  defenses,  and  tbe  court  erred  in  this  ease  in  rejecting  an 
ameDded  answer  pleading  oontrlbntory  negligence.  But  as  the  defendant 
waa  allowed,  npon  the  trial.  Without  objection,  to  go  into  the  whole  case, 
JQSt  as  If  its  rejected  pleading  bad  been  filed,  and  the  court,  without  objec- 
tion or  exception,  gave  an  instruction  as  to  contributory  negligence,  the  de- 
fendant was  not  prejudiced  by  the  rejection  of  its  amended  answer. 

Hill  &  Denham  and  J.  W.  Alcorn  for  appellant;  J.  H.  Tinsley  and  J.  B. 
SampeoD  for  appellee. 

LANDSOWN  V.  LANDSOWN. 

lulled  October  9fl,  1R90.    Appeal  from  Garter  Circuit  Court.    Opinion  of  the 

oonrt  by  Judge  Yost,  dismissing. 

1.  Right  of  appeal— Contempt— Pending  an  action  by  the  wife  for  a  divorce 
tbe  oourt  awarded  to  the  defendant  the  custody  of  certain  children,  the  sons 
cf  the  parties,  and  to  the  plaintiff  the  custody  of  their  daughters,  directing 
ibat  tbe  children,  awarded  to  tbe  plaintiff,  be  immediately  given  Into  her 
posBesBlon  by  tbe  defendant.  Tbp  defendant,  in  contempt  of  the  order  of 
ix>urt,  concealed  the  children,  so  that  the  judgment  could  not  be  carried  into 
effeot.  The  court  then  awarded  the  custody  of  all  tbe  children  to  the  plain - 
till,  and  order  an  attachment  against  defendant  for  the  contempt.  From 
tbe  order,  awarding  the  custody  of  the  children  to  tbe  plaintiff,  the  defend- 
ant appeals.  Held— That  the  defendant  Fhould  purge  himself  of  his  con- 
tempt of  the  orders  of  the  court  below  before  he  can  have  a  hearing  in  an 
appellate  tribunal. 

8.  A  motion  to  dismiss  can  be  heard  at  any  time,  upon  five  days'  notice, 
served  upon  the  appellant  or  upon  his  attorney  of  record. 
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Gill,  Ac.  v.  Buckner,  <fec. 
(Filed  May2i,  1^90— Not  to  be  reported.) 

Conveyante — Limitation — Estoppel — In  1830  Thomas  Buokner  and  Matilda 
Bnckner,  his  wife,  the  father  and  mother  of  appellants  and  of  the  appellee, 
William  Backner,  and  Mrs.  Ambrose,  formerly  Backner,  conveyed  to  John 
Hanson,  sr.,  father  of  Matilda,  the  tract  of  land,  a  part  of  which  is  now  in 
controversy.  Shortly  thereafter  John  Hanson,  sr.,  died  testate,  devising 
said  land  to  his  son,  Q.  Q.  Hanson.  In  an  action  instituted,  attacking  the 
conveyance  to  John  Hanson,  sr.,  as  voluntary  and  fraudulent  as  to  debtors; 
also  attacking  the  devise  to  O.  G.  Hanson  as  voluntary  and  fraudulent,  it 
was  decided  that  said  conveyance  was  valid  as  against  creditors,  and  the  de- 
vise was  based  on  the  obligation  that  G.  G*.  Hanson  would  convey  said  land 
to  Matilda  Backner  and  her  children,  which  conveyance  he  shortly  thereafter 
executed,  giving  to  Mrs.  Buckner  a  dower  interest  of  one-third  for  life, 
remainder  to  her  children.  Buckner  having  died,  Mrs.  Buckner  intermarried 
with  one  Jett,  who  obtained  from  the  county  court  a  division  of  the  land, 
Betting  apart  one-third  for  life  to  Mrs.  Jett,  and  the  remaining  land  was 
divided  between  the  children  in  equal  parts. 

Said  life  interest,  excepting  a  small  portion,  which  had  been  sold  under 
execution,  was,  by  conveyance,  sold  to  John  Buckner,  and  the  remainder 
interests  of  William  Buckner  and  Mrs.  Ambrose  were  sold  to  Henry  Wyatt. 
Wyatt  also  bought  all  the  interests  that  had  been  allotted  to  the  Buckner 
heirs  in  the  division.  John  Buckner  sold  his  interests  to  Wyatt,  and  Blades 
purchased  some  of  the  purchase  money  notes.  John  Buckner  and  Blades 
brought  separate  actions  on  purchase  money  notes  against  Wyatt,  and  a  sale 
of  the  land  was  adjudged  to  satisfy  said  debts.  As  a  part  of  said  judg- 
ment, the  court  ordered  that  ''so  much  of  the  undivided  interest  in  the 
dower,  formerly  allotted  to  Matilda  Jett,  as  was  sold  by  the  complainant, 
Buckner,  to  the  defendant,  W^yatt,  as  is  sufficient  to  satisfy  the  complain- 
ant's debt  be  sold."  John  Buckner  objects  to  the  judgment,  claiming  that 
only  his  life  interest  in  the  dower  interest  passed  under  the  decretal  sale, 
and  not  his  remainder  in  said  dower  interest.     Mrs.  Gill  claims  her  remain- 
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der  in  the  dower  interest.  AV///— That  the  lanfi^nage  of  the  jadgment  of 
sale,  accompanied  by  the  posseRsion  of  the  land  by  the  parchaser  for  over 
thirty  years,  and  the  failnre  of  John  Buckner  to  complain  of  the  judg- 
ment for  -that  period,  deprives  him  of  any  ri^ht  to  relief. 

Mrs.  Gill  is  entitled  to  one-foarth  of  the  remainder  in  the  dower  interest, 
as  she  never  united  with  her  husband  in  the  conveyance;  nor  is  her  claJm 
barred  by  limitation,  as  the  life  tenant  died  in  1884. 

R.  K.  Smith  for  appellants. 

H.  P.  Willis  for  appellees. 

Appeal  from  Bracken  Chancery  Court. 

Opinion  of  the  court  by  Judsre  Bennett. 

In  1830  Thomas  Buckner  and  Matilda  Buckner,  his  wife,  the 
father  and  mother  of  the  appellants,  and  of  the  appellee,  Wiliiam 
Buckner,  and  Mrs.  Ambrose,  formerly  Buckner,  conveyed  to  John 
Hanson,  sr.,  father  of  siud  Matilda,  the  tract  of  land,  a  part  of 
which  is  now  in  controversy.  Not  lonj?  afterwards  the  said  Han- 
son died  testate.  He  devised  said  tract  of  laud  to  his  son,  G.  G. 
Hanson. 

In  the  case  of  Hanson  v.  Power,  8  Dana,  91,  in  which  the  convey- 
veyance  to  John  Hanson,  sr.,  was  attacked  as  being  voluntary,  conse- 
quently fraudulent  as  to  creditors,  A-c,  it  was  sought  to  set  said 
conveyance  aside;  also  the  devise  to  G.  G.  Hanson.  It  was  decided 
in  that  case  that  the  conveyance  was  not  voluntary,  and  was  valid, 
even  as  against  creditors,  and  that  the  devisor  refjuirtKl  the  devisee 
to  execute  bond  that  he  would  convey  said  land  to  Mrs.  Buckner 
and  her  children.  This  finding  of  fact  by  the  court  is  authoritative, 
and  binds  G.  G.  Hanson  and  those  claiminjj  under  him.  Accord- 
ing to  this  tindinff  of  fact  said  land  was  devi8e<l  to  G  G.  Hanson  in 
trust  for  the  benefit  of  Mrs.  Buckner,  and  the  children  above  naDie<l. 

He,  thereafter,  pursuant  to  said  trust  duty,  conveyed  said  land  to 
Mrs.  Buckner  and  said  four  children;  one-third  xlien-of  to  Mrs. 
Buckner  for  life,  and  the  ''residue  to  said  children  in  equal  |»or- 
tions.'^  Thereafter,  said  Buckner  having  died  aad  his  widow  hav- 
ing married  Jett,  the  latter  procured,  in  the  county  court,  the 
allotment  of  dower  to  Mrs.  Jett,  and  the  division  of  the  balance  of 
the  land,  m  equal  parts,  among  the  Buckner  children. 

While  the  power  of  tlie  county  court  to  make  this  allotment  and 
division  is  excee<iingly  questionable,  yet  Mrs.  Jett  and  said  chil- 
dren had  the  right  to  the  allotment  and  division,  in  the  manner  of 
one-third  to  the  widow  for  life,  and  the  residue  to  the  children  in 
fee,  in  e^iual  portions,  and  the  action  of  the  county  court,  in  nnaking 
the  allotment  and  division,  though  under  its  power  to  allot  dower, 
Ac,  was  not  void,  and  may  be  regarde<l,  at  this  late  day,  as  binding. 
The  land  having  been  devised  to  G.  G.  Hanson  in  trust  for  said  parties, 
he  had  no  implied  reversionary  right  in  the  life  interest;  therefore, 
there  is  no  ground  for  the  contention  that  he  holds  the  rever- 
sionary right  in  the  said  life  interest.  This  sale  conveys  the  fee  to 
said  parties  to  the  entire  latid ;  one-third  theroof  to  Mre.  Jett  for 
life,  the  residue  to  the  children,  which  includes  the  remainder 
interest  in  the  life  estate.  Said  Jett  and  wife  sold  the  said  life 
estate,  except  a  portion  thereof  that  had  been  previously  sold 
under  execution,  to  John  Wheeler.  Said  Wheeler  thereafter  sold 
the  same  to  the  appellant,  John  Buckner.  The  appellant.  Mis. 
Gill,  did  not  sell  her  one-fourth  remainder  right  in  said  life  interest 
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to  said  Buckner.    She  never  signed  the  deed  of  conveyance.    Con- 
sequently, she  is  entitled  to  said  remainder  interest. 

Bat  William  Buckner  and  Mrs.  Ambrose,  having  sold  their  re- 
spective remainder  interests  in  said  life  estate  to  Henry  Wyatt,  they 
are  not  entitled  to  recover  in  this  action. 

It  appears  that  Henry  Wyatt  bought  all  the  interest  in  said  estate 
allotted  to  the  Buckner  heirs  in  the  county  court  division.  Mr. 
Blades  bought  some  of  the  purchase  money  notes,  and  separate 
suits  were  instituted  by  John  Buckner,  he  having  sold  his  interest 
to  said  Wyatt,  and  Blades  against  said  Wyatt  to  enforce  their  liens  on 
the  parcels  of  land  so  sold,  for  the  payment  of  the  purchase  money, 
and  the  said  parcels  were  sold  to  satl.sfy  said  purchase  money,  and 
Blades  became  the  purchaser  of  all  of  said  parcels.  Now  the  ques- 
tion is,  was  the  said  remainder  interest  of  the  appellant,  John 
Buckner,  included  in  said  sale?  If  it  was  included,  he  can  not  re- 
cover ;  if  it  was  not  included,  he  can  recover.  If  the  appellant,  John 
Buckner,  conveyed  his  interest  to  said  Wyatt  by  deed  or  bond  for  a 
title,  the  same  is  not  copied  in  this  record.  His  petition  alleges  that 
eighty-five  acres  were  sold  to  said  Wyatt.  But  the  decree  directs 
that  said  eighty-five-acre  and  ten-acre  tracts  be  sold.  They  were 
sold,  and  Blades  was  the  purchaser.  Thereafter,  the  decree  was 
amended,  so  as  to  set  aside  Ihe  sale  of  the  ten  acres,  and  to  sell  in 
its  stead  "so  much  of  the  undivided  interest  in  the  dower,  formerly 
allotted  to  Matilda  Jett,  as  was  sold  by  the  complainant,  Buckner, 
to  the  defendant,  Wyatt,  as  is  sufiicient  to  satisfy  th(?  complainant's 
debt,"  «fec. 

It  is  contended  that  the  expression,  **the  undivided  interest  in  the 
dower,'*  &c  ,  refers  to  the  life  estate  that  the  appellant  owned,  and 
not  to  the  remainder  interest  therein.  But  the  language  used,  aided 
by  the  attendant  circumstances,  does  not  adniit  of  this  interpreta- 
tion. The  dower  estate  had  been  set  apart  by  metes  and  bounds. 
It  was  a  separate  and  distinct  estate  from  the  other  portion  of  the 
tract.  The  appellant,  Buckner,  owned  all  of  it;  not  an  undivided 
part  of  it,  but  he  did  own  one  undivided  remainder  interest  therein. 
The  expression,  **undivided  interest  in  the  dower,"  &c.,  as  explained 
by  the  surrounding  circumstances,  means  the  remainder  interest  in 
the  dower  property.  The  amended  decree  says  that  appellant, 
Buckner,  sold  this  interest  to  Wyatt.  Blades  became  the  purchaser 
of  it,  and  paid  said  appellant  for  it.  The  sale  was  confirmed,  and 
Blades  took  possession  of  the  said  interest.  And  although  the 
pleadings,  as  far  as  is  shown  by  this  record,  do  not  set  up  this  inter- 
est as  having  been  sold  to  Wyatt,  and  there  are  no  title  papers  filed 
showing  a  sale  of  any  of  appellant's  interest  to  Wyatt,  the 
amended  decree  says  that  he  sold  his  undivided  interest  in  the 
dower,  <&c.,  to  Wyatt.  The  said  appellant  was  a  party  to  this  action, 
and  he  never  took  any  steps  to  correct  the  amended  decree,  if  the 
same  was  erroneous,  but  received  pay  for  said  interest,  and  let 
Blades  take  possession  of  this  interest,  and  hold  it  as  his  own  for 
over  thirty  years.  Under  these  circumstances  the  appellant  must 
be  conclusively  presumed  to  have  authorized  the  filing  of  amended 
decree  and  thesiUe  thereunder;  and  having  done  so,  he  can  not  now 
question  the  purchaser's  right  to  said  interest.  Blades  bought  all 
the  other  interests  at  the  sale,  made  in  the  action  of  himself  against 
Henry  Wyatt,  except  Mrs.  Gill's  remainder.  She  did  not  join  with 
her  husband  in  the  convej'ance  of  said  remainder  interest ;  and  the 
life  tenant  having  died  in  1884  the  statute  of  limitation  does  not 
bar  her  right. 

The  judgment  is  affirmed  as  to  all  of  the  appellants  except  Mrs» 
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Gill  and  her  husband ;  as  to  the  two  latter,  it  is  reversed,  and  the 
cause  is  remanded,  with  directions  for  further  proceedings  consistent 
with  this  opinion. 


Slocum,  &c.  v.  Caldwell  A  Co.,  &c. 
(Filed  June  25, 1890— iV^o^  to  be  reported,) 

1.  Mechanics^  liens — Mbrtgages — Fixtures^H,  sold  S.  a  lot  of  land  in  LoniB- 
ville,  reserving  a  lien  for  unpaid  purchase  money.  Subsequently,  S..  haring 
erected  a  flour  mill  on  the  lot,  executed  to  H.  a  mortgage  to  secnre  the  pay- 
ment of  f 2,000  borrowed  money.  After  the  execution  of  this  mortgage  tt. 
leased  the  property  to  P.,  giving  him  also  an  option  to  purchase  same.  F* 
changed  the  mill  into  a  roller  mill,  removing  the  machinery,  found  in  the 
mill  when  he  took  posse'ssion,  out  on  the  lot,  and  supplied  in  its  place  roller 
mill  machinery,  obtained  from  appellees,  upon  which  they  asserted  their  lien, 
under  the  provisions  of  sections  1  and  6  of  an  act,  entitled  "an  act  to  pro- 
vide a  mechanics'  lien  law  for  the  city  of  Louisville  and  county  of  Jeffer- 
son," approved  March  2,  1869,  which  provides,  *Hhat  all  persons  who  shall 
perform  labor  or  furnish  materials,  fixtures  or  machinery  for  constructing, 
finishing,  altering,  adding  to,  or  repairing  any  house,  building,  mill,  mann- 
faotory  or  other  structure,  within  the  city  of  Louisville,  ♦  *  *  may  have 
a  joint  lien  *  '  upon  any  machinery  or  fixtures,  alterations,  additions  or 
repairs  to  a  previous  building,  which  are  capable  of  being  severed  or  removed 
from  such  previous  building^  without  material  injury  thereto^'*  andjproviding  that, 
although  the  person  with  whom  the  contract  of  furnishing  said  machinery 
was  made,  had  no  authority  to  bind  the  land,  the  court  could  order  said  ma- 
chinery sold  to  satisfy  the  mechanics'  lien,  provided  the  same  could  be 
removed,  without  material  injury  to  the  building. 

In  an  action  to  enforce  satisfaciion  of  all  the  liens  on  said  properly, 
Held—T\\.^%  the  general  rule,  which  entitles  the  holder  of  a  mortgage  to  the 
benefit  of  all  improvements  erected  on  the  mortgaged  property,  has  been 
altered  by  this  statute,  and  the  mortgagor  is  entitled  to  a  prior  lien  on  only 
the  mill  property  and  machinery  on  the  lot  before  the  roller  mill  machinery 
was  placed  thereon  by  appellees,  and  appellees  are  entitled  to  have  th9ir  lien 
enforced  by  a  sale  and  removal  of  the  roller  mill  property  from  the  mill. 

The  decision  of  the  question  as  to  the  practicability:  of  removing  said 
machinery  from  the  building,  without  material  injury  thereto,  having  been 
made  in  the  affirmative  by  the  chancellor,  its  correctness  is  presumed. 

2.  Appeals— Parties— k\X\iQyjL^  a  part  of  the  old  machinery  may  have  been 
used  by  appellees  thQ  mortgagee  alone  could  complain,  and  he  has  not  ap- 
pealed. 

Stone  A  Sudduth  and  Jas.  A.  Seattle  for  appellants. 

Walter  Evans  and  A.  E.  Willson  for  appellees. 

Appeal  from  Louisville  Chanceiy  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  1882  Hornsbysold  to  Slocuna  a  lot  of  land,  retaining  in  the 
deed  therefor  a  lien  for  purchase  nrioney.  Slocum  erected  on  the  lot 
a  flour  mill,  and  in  1886  gave  to  Hornsby  a  mortgage  on  the  prop- 
erty to  secure  $2,000  borrowed  money. 

In  March,  1887,  Pollock  leased  the  lot  and  mill  reserving,  by 
terms  of  the  contract,  right  to  purchase  at  a  price  fixed. 

After  Pollock  got  possession^  under  the  lease,  he  changed  the 
character  of  the  mill,  which  had  been  operated  by  stones,  to  what  i» 
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called  a  roller  mill,  and  to  that  end  detached  and  removed  from  the 
building:,  though  not  off  the  lot,  all  the  machinery 'hot  necessary  or 
adapted  to  makins:  flour  by  the  roller  process. 

It  appears  that  by  contract  with  Pollock,  W.  E.  Caldwell  A  Co.  and 
The  Nordyke  &  Marmon  Company,  each  furnished  new  machinery » 
which  was  placed  in  the  building  and  used  for  operating  the  milL 
And  not  being  paid  therefor,  each  company  instituted  an  action  to 
enforce  its  alleged  lien,  in  pursuance  of  a  statute,  entitled  **an  act  to 
provide  a  mechanics'  iien  law  for  the  city  of  Louisville  and  county 
of  Jefferson,"  approved  March  2,  1869.  And  therea/ter,  September 
28,  1887,  Pollock,  without  exercising  his  right  to  purchase  the  prop- 
erty,  abiandoned  the  lease. 

The  two  actions  having  been  consolidated  and  tried  together^ 
Hornsby  and  Slocum,  now  appellants,  being  parties  to  each,  judg- 
ment was  rendered  in  substance,  that  Hornsby  had  a  superior  lien 
upon  the  lot  of  land,  together  with  the  flour  mill  and  all  the 
improvements  and  machinery  thereon,  except  the  machinery  and 
implements  furnished  by  Caldwell  &  Co.,  and  by  The  Nordyke  <k  Mar- 
raon  Co.,  respectively,  and  put  up  and  used  for  operating  said  roller 
mill;  that  the  property  to  which  Hornsby  had  the  superior  lien  besold 
to  satisfy  his  debts  mentioned  against  Slocum;  and  the  other  prop- 
erty be  sold  to  satisfy  the  debts  of  the  two  companies  just  men- 
tioned. Whether  that  judgment  is  correct  depends  upon  construction 
of  sections  1  and  6,  of  the  statute  referred  to,  which  are  as  fol- 
lows : 

Sec.  1.  '*That  all  persons  who  shall  perform  labor,  or  furnish 
materials,  fixtures,  or  machinery  for  constructing,  finishing,  alter- 
ing, adding  .to,  or  repairing  any  house,  building,  mill,  manufactory 
or  other  structure,  within  the  city  of  Louisville,  or  county  of  Jeffer- 
son, by  or  under  any  employment  or  contract,  express  or  implied,, 
shall,  and  may  have,  a  joint  lien  upon  such  house,  building,  mill» 
manufactory  or  other  structure,  and  upon  the  interest  of  the  em- 
ployer in  the  parcel  of  land  upon  which  such  structure  may  be  situ- 
ated; and  in  the  previous  structure,  added  to,  altered  or  repaired, 
to  secure  the  payment  of  their  several  demands,  which  lien  shall  be 

Erior  and  superior  to  all  other  liens  or  incumbrances  on  such  house, 
uilding,  mill,  manufactory,  or  other  structure,  and  the  fixtures  and 
machinery  so  C(mstructed  when  the  structure  is  wholly  new;  and 
upon  any  machinery  or  fixtures,  alterations,  additions,  or  repairs  to 
a  previous  building,  which  are  capable  of  being  severed  or  ronoved 
from  such  previous  bidldiuy  irithout  rnalerLal  injurj/  thereto;  and 
shall  be  prior  and  superior  to  all  other  liens  or  incumbrances  upon 
the  interest  of  the  employer  in  the  lot  or  parcel  of  land  built  upon,, 
and  upon  any  previous  structure  so  altered,  repaired,  or  added  to, 
created  after  the  commencement  of  constructing  the  house,  build- 
ing, mill,  manufactory  or  other  structure,  or  adding  to,  altering  or 
repairing  a  previous  structure;  provided  that  no  lien  shall  8o  attach 
for  any  sum  amounting  to  less  than  $10." 

Sec.  6.  "The  liens,  h€ rein  provided,  shall  be  enforced  by  appro- 
priate orders,  judgments  or  decrees  for  the  sale  of  the  property  on 
which  the  lien  exists,  according  to  equity  usage;  and  it  it  shall 
appear  that  the  employer  did  not  own,  or  had  no  right  to  bind  the 
land  for  a  sufficient  estate  to  satisfy  the  liens,  then  the  court  may 
provide  for  the  sale  and  removal  of  the  house,  building,  mill,  ma- 
chinery, or  other  structure,  when  it  is  wholly  a  new  structure,  or 
of  the  fixtures,  machinery,  alterations,  additions  or  repairs  upon 
which  the  lien  exists,  so  far  as  the  same  may  or  can  be  removed  with'- 
out  material  injury  to  the  former  structure  not  owned  by  the  employer^ 
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-TTOBKOR  ▼.  SAGAK. 

•Filed  Ootdber  S9,  1660.      Appetfl  foom  DavtoM  CTIroolt  Co«nrt.  •OphrioD  of 

the  oourt  by  Judge  To«t,  afannlDg. 

Fraudalesti^ale-'Boiiallde  piiioba«>i^-<iWbeD  a  sale,  prooored  by  tbefnvd 
of  the  vendee,  has  been  perfoeted  by  a  delivery  of  tbe  proper^,  it  eao  not  b» 
set  aside  by  tbe  vendor  ^o  tbe  injury  of  a  bona  fide  pUrobaser.  And  this  1ft 
trne  in  tbis  case,  wbetber  tbe  sale  was  absolute  or  oondltional,  as  tb?re  wu 
an  unconditional  delivery  of  the  property  to  tbe  vendee,  wbo  kept  it  io  liift 
possession  until  he  sold  it  for  a  valuable  oonsldezatlon  to  one  who  bad  na 
nonioe  of  tbe  original  vendor's  olalm. 

Sweeney,  Sllid  &  Sweeney  for  appellant;  W.  Carrioo  for  appellee. 

CLARK  V.  PKNDLKTON  COUNTY. 

Filed  October  89,  1890.    Appeal  from  Pendleton  Circuit  Court.    Opinion  of 

tbe  court  by  Judge  Yost,  aflOrmlng. 

Tbe  right  to  commissions  does  not  attach,  until  there  ba^  been  a  complete 
performance  of  tbe  service  or  duty  upon  which  tbey  depend. 

A  delinquent  tax  collector  who,  under  bis  contract  with  the  county  court, 
was  entitled  to  a  certain  commission  on  oil  sums  collected  by  him,  ii  oot 
entitled  to  the  agrreed  commission  on  taxes,  for  which  he  reoovered  a  jadg< 
ment,  but  which  he  was  prevented  from  collecting  by  reason  of  a  oompro* 
misu.  made  by  the  county  ocurt  with  the  taxpayer,  pending  an  appeal  from 
the  judgment.  He  would  lie  entUled  to  recov»*r  on  a  quantum  meruit,  but 
is  noc  entided  to  anything  by  way  of  ooiiimishloos. 

W.  J.  Perrin  for  appellant;  John  H.  Barker  for  appellee. 

ELLIS  V.  CASEY. 

Filed  October  89,  1890.    Appeal  from  Kenton  Cirouit  Court.    Opinion  of  tbe 
oourt  by  Presiding  Judge  Barbour,  reversing.  Judge  Young,  dissenting. 
Cost  of  advertising  sales— Liability  of  sberlflf— Under  a  statute,  which  pro- 
vides for  the  advertisement  in  a  newspaper  of  Rales  of  property  to  be  made 
by  the  sheriff  of  Kenton  county,  under  ezeootlnn,  tbe  sheriff  is  not  person- 
ally liable  to  the  publisher  for  the  cost  of  tbe  advertisement,  in  tbe  abeeDse 
of  any  agreement  to  that  effect.     The  publisher  must  look  to  tbe  party  for 
whose  b«4Deflt  the  advertisf^ment  in  made. 
Tisdale  &  Gray  for  appellant;  William  Goebel  for  appellee. 

LOUISVILLE  ^k  NASHVILLE  R.  R    CO.  v.  COODIN'S  KX'ORS. 

Filed  October  2,  18^0.     Appeal  from  Bell  Court  of  Common  Pleas.    Opinion 

of  the  oourt  by  Presiding  Judge  Barbour,  reversing. 

Parol  testimony  to  add  to  writing— Where  a  d«>ed  was  executed  oonveying 
to  a  railroad  company,  for  a  reoited  money  oonslderatiun.  an  unooodi^onal 
right  of  way  through  the  grantor*s  lands;  and  tbe  oompacy,  by  Its  writlag. 
executed  at  the  same  time,  obligated  itself  not  to  damage  the  grantor's 
spring  nor  render  it  inaccessible  for  use,  and  to  move  bis  sinokeboitM  tot 
him,  these  two  writings  must  be  construed  as  one  contract,  embracing  tbe 
whole  agreement  between  tbe  parties;  and  In  the  absence  of  allegation  and 
proof  of  fraud  or  mistake,  parol  testimony  was  innonipetant  to  show  that 
the  company  had  agreed  to  do  other  things  not  recited  in  the  writing. 

J.  W.  Alcorn  and  Wilson  &  Rawlings  for  appellant;  J.  B.  Black  for  ap- 
pellees. 

EAST  gCEKNESSEE  COAL  CO.  .v.  DO^SOK. 

Filed  Oetober  99,  1800.     Appeal  from  Whitley  Oevrt  ««f  OonmMn  Plaaa. 

Opinion  of  the  oourt  by  Presiding  Judge  Barbour,  afllmitig. 

Inconsistent  defenses— Con tributoir  negligence— Prcdudiolal  ami**- Id  an 
action  for  negligence  a  traverse  and  the  plea  of  contributory  neftllgenee  ara 
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iiot  iDOODsistent  defensra,  and  the  oonrt  erred  in  this  case  in  rejeoting  an 
amended  answer  pleading  contribntory  negligence.  But  as  the  defendant 
was  allowed,  npon  the  trial,  Witbont  objection,  to  go  into  the  whole  case, 
JQ8t  as  if  its  rejected  pleading  bad  been  filed,  and  the  court,  without  objec- 
tion or  exception,  gave  an  instruction  as  to  contributory  negligence,  the  de- 
fendant was  not  prejudiced  by  the  rejection  of  its  amended  answer. 

Hill  &  Denham  and  J.  W.  Alcorn  for  appellant;  J.  H.  Tinsley  and  J.  B. 
Sampson  for  appellee. 

LANDSOWN  V.  LANDSOWN. 

Filed  October  20,  IROO.    Appeal  from  Garter  Circuit  Court.    Opinion  of  the 

court  by  Judge  Yost,  dismissing. 

1.  Bight  of  appeal— Contempt— Pending  an  action  by  the  wife  for  a  divorce 
the  oourt  awarded  to  the  defendant  the  custody  of  certain  children,  the  sons 
t)f  the  parties,  and  to  the  plaintiff  the  custody  of  their  daughters,  directing 
ihat  the  children,  awarded  to  the  plaintiff,  be  immediately  given  into  her 
possession  by  the  defendant.  Thp  defendant,  in  contempt  of  the  order  of 
Dourt,  concealed  the  children,  so  that  the  judgment  could  not  be  carried  into 
effect.  The  oourt  then  awarded  the  custody  of  all  the  children  to  the  plain- 
tiff, and  order  an  attachment  against  defendant  for  the  contempt.  From 
the  order,  awarding  the  custody  of  the  children  to  the  plaintiff,  the  defend- 
ant appeals.  Held— That  the  defendant  should  purge  himself  of  his  con- 
tempt of  the  orders  of  the  court  below  before  be  can  have  a  hearing  in  an 
appellate  tribunal. 

8.  A  motion  to  dismiss  can  be  heard  at  any  time,  upon  five  days'  notice, 
asTTed  upon  the  appellant  or  upon  his  attorney  of  record. 


THE  KENTDCKY  LAW  REPORTER. 


EDITOR: 
WM.  OROMWBLIi 

.  Frankfort,  Ky. 

Vol.  12.                    JANUARY  15, 

1891. 

No.    14 

KENTUCKY  COURT  OF  APPEALS. 


Gill,  &c.  v.  Buckner,  &c. 
{Filed  i¥ay  24,  ISdO—Not  to  be  reported.) 

Conveyance — Limitation — Estoppel — In  1830  Thomas  Buckner  and  Matilda 
Bnckner,  his  wife,  the  father  and  mother  of  appellants  and  of  the  appellee, 
William  Backner,  and  Mrs.  Ambrose,  formerly  Bockner,  oonveyed  to  John 
Hanson,  sr.,  father  of  Matilda,  the  tract  of  land,  a  part  of  which  is  now  in 
controversy.  Shortly  thereafter  John  Hanson,  sr.,  died  testate,  devising 
said  land  to  his  son,  G.  O.  Hanson.  In  an  action  instituted,  attacking  the 
conveyance  to  John  Hanson,  sr.,  as  voluntary  and  fraudulent  as  to  debtors; 
also  attacking  the  devise  to  O.  G.  Hanson  as  voluntary  and  fraudulent,  it 
was  decided  that  said  conveyance  was  valid  as  against  creditors,  and  the  de- 
vise was  based  on  the  obligation  that  G.  G.  Hanson  would  convey  said  land 
to  Matilda  Backner  and  her  children,  which  conveyance  he  shortly  thereafter 
«zeciited,  giving  to  Mrs.  Buckner  a  dower  interest  of  one-third  for  life, 
remainder  to  her  children.  Buckner  having  died.  Mrs.  Buckner  intermarried 
with  one  Jett,  who  obtained  from  the  county  court  a  division  of  the  land, 
fleeting  apart  one-third  for  life  to  Mrs.  Jett,  and  the  remaining  land  was 
divided  between  the  children  in  equal  parts. 

Said  life  interest,  excepting  a  small  portion,  which  had  been  sold  under 
execution,  was,  by  conveyance,  sold  to  John  Buckner,  and  the  remainder 
interests  of  William  Buckner  and  Mrs.  Ambrose  were  sold  to  Henry  Wyatt. 
Wyatt  also  bought  all  the  interests  that  had  been  allotted  to  the  Buckner 
heirs  in  the  division.  John  Backner  sold  his  interests  to  Wyatt,  and  Blades 
pnrchased  some  of  the  purchase  money  notes.  John  Buckner  and  Blades 
brought  separate  actions  on  purchase  money  notes  against  Wyatt,  and  a  sale 
of  the  land  was  adjudged  to  satisfy  said  debts.  As  a  part  of  said  judg- 
ment, the  court  ordered  that  '*so  much  of  the  undivided  interest  in  the 
dower,  formerly  allotted  to  Matilda  Jett,  as  was  sold  by  the  complainant, 
Backner,  to  the  defendant,  Wyatt,  as  is  sufficient  to  satisfy  the  complain- 
ant's debt  be  sold."  John  Buckner  objects  to  the  judgment,  claiming  that 
only  his  life  interest  in  the  dower  interest  passed  under  the  decretal  sale, 
and  not  his  remainder  in  said  dower  interest.    Mrs.  Gill  claims  her  remain- 
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der  in-  the  dower  interest.  Held — That  the  lanfi^nage  of  the  jadgment  of 
sale,  accompanied  by  the  possession  of  the  land  by  the  parchaser  forever 
thirty  years,  and  the  failare  of  John  Backner  to  complain  of  the  jadg- 
ment for -that  period,  deprives  him  of  any  rij^ht  to  relief. 

Mrs.  Gill  is  entitled  to  one-fonrth  of  the  remainder  in  the  dower  intereitt 
as  she  never  onited  with  her  husband  in  the  conveyance;  nor  is  her  claim 
barred  by  limitation,  as  the  life  tenant  died  in  1884. 

R.  K.  Smith  for  appellants. 

H.  P.  Willis  for  appellees. 

Appeal  from  Bracken  Chancery  Court. 

Opinion  of  the  court  by  Judsre  Bennett. 

In  1830  Thomas  Buckner  and  Matilda  Buckner,  his  wife,  the 
father  and  mother  of  the  appellants,  and  of  the  appellee.  William 
Buckner,  and  Mrn.  Ambrose,  formerly  Buckner,  conveyed  to  John 
Hanson,  sr.,  father  of  said  Matilda,  the  tract  of  land,  a  part  of 
which  is  now  in  controversy.  Not  long  afterwards  the  said  Han- 
son died  testate.  He  devised  said  tract  of  land  to  his  son,  G.  G. 
Hanson. 

In  the  case  of  Hanson  v.  Power,  8  Dana,  91,  in  which  the  convey- 
veyance  to  John  Hanson,  sr.,  was  attacked  as  being  voluntary,  conse- 
quently fraudulent  as  to  creditors,  A-c,  it  was  sought  to  .*»et  said 
conveyance  aside;  also  the  devise  to  G.  G.  Hanson.  It  was  decided 
in  that  case  that  the  conveyance  was  not  voluntary,  and  was  valid, 
even  as  against  creditors,  and  that  the  devisor  ref|uired  the  devisee 
to  execute  bond  that  he  would  convey  said  land  to  Mrs.  Buckner 
and  her  children.  This  finding  of  fact  by  the  court  is  authoritative, 
and  binds  G.  G.  Hanson  and  those  claiming  under  him.  Accord- 
ing to  this  tinding  of  fact  said  land  was  devised  to  G.  G.  Hanson  in 
trust  for  the  benefit  of  Mrs.  Buckner,  and  the  children  above  mmied. 

He,  thereafter,  pursuant  to  said  trust  duty,  conveyed  said  land  to 
Mrs.  HucKiier  and  said  four  children;  one-third  ihenof  to  Mrs. 
Buckner  for  life,  and  the  **residue  to  said  children  in  equal  |K)r- 
tions."  Thereiiftcr,  said  Buckner  having  died  and  his  widow  hav- 
ing married  Jett,  the  latter  procured,  in  the  county  court,  the 
allotment  of  dower  to  Mrs.  Jett,  and  the  division  of  the  balance  of 
the  land,  in  equal  parts,  among  the  Buckner  children. 

While  the  power  of  the  county  court  to  make  this  allotment  and 
division  is  exceedingly  questionable,  yet  .Mrs.  Jett  and  said  chil- 
dren had  the  right  to  the  allotment  and  division,  in  the  manner  of 
one-third  to  the  widow  for  life,  and  the  residue  to  the  children  in 
fee,  in  eciual  portions,  and  the  action  of  the  county  court,  in  making 
the  allotment  and  division,  though  under  its  power  to  allot  dower, 
&c.,  was  not  void,  and  may  be  regarded!,  at  this  late  day,  as  binding. 
The  land  having  been  devised  toG.  G.  Hanson  in  trust  for  said  parties, 
he  had  no  implied  reversionary  right  in  the  life  interest ;  therefore, 
there  is  no  ground  for  the  contention  that  he  holds  the  rever- 
sionary right  in  the  said  life  interest.  This  sale  conveys  the  fee  to 
said  parties  to  the  entire  land;  one-third  theroof  to  Mre.  Jett  for 
life,  the  residue  to  the  children,  which  includes  the  remainder 
interest  in  the  life  estate.  Said  Jett  and  wife  sold  the  said  life 
estate,  except  a  portion  thereof  that  had  been  previously  sold 
under  execution,  to  John  Wheeler.  Said  Wheeler  thereafter  sold 
the  same  to  the  appellant,  John  Buckner.  The  appellant,  Mrs. 
Gill,  did  not  sell  her  one-fourth  remainder  right  in  said  life  interest 
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to  said  Buckner.    She  never  signed  the  deed  of  conveyance.    Con- 
sequently, she  is  entitled  to  said  remainder  interest. 

But  William  Buckner  and  Mrs.  Ambrose,  having  sold  their  re- 
spective remainder  interests  in  said  life  estate  to  Henry  Wyatt,  they 
are  not  entitled  to  recover  in  this  action. 

It  appears  that  Henry  Wyatt  bought  all  the  interest  in  said  estate 
allotted  to  the  Buckner  heirs  in  the  county  court  division.  Mr. 
Blades  bought  some  of  the  purchase  money  notes,  and  separate 
suits  were  instituted  by  John  Buckner,  he  having  sold  his  interest 
to  said  Wyatt,  and  Blades  against  said  Wyatt  to  enforce  their  liens  on 
the  parcels  of  land  so  sold,  Tor  the  payment  of  the  purchase  money, 
and  the  said  parcels  were  sold  to  satisfy  said  purchase  money,  and 
Blades  became  the  purchaser  of  all  of  said  parcels.  Now  the  ques- 
tion is,  was  the  said  remainder  interest  of  the  appellant,  John 
Buckner,  included  in  said  sale?  If  it  was  included,  he  can  not  re- 
cover ;  if  it  was  not  included,  he  can  recover.  If  the  appellant,  John 
Buckner,  conveyed  his  interest  to  said  Wyatt  by  deed  or  bond  for  a 
title,  the  same  is  not  copied  in  this  record.  His  petition  alleges  that 
eighty-five  acres  were  sold  to  said  Wyatt.  But  the  decree  directs 
that  said  eighty-five-acre  and  ten-acre  tracts  be  sold.  They  were 
sold,  and  Blades  was  the  purchaser.  Thereafter,  the  decree  was 
amended,  so  as  to  set  aside  the  sale  of  the  ten  acres,  and  to  sell  in 
its  stead  **so  much  of  the  undivided  interest  in  the  dower,  formerly 
allotted  io  Matilda  Jett,  as  was  sold  by  the  complainant,  Buckner, 
to  the  defendant,  Wyatt,  as  is  sutticient  to  satisfy  the  complainant's 
debt,"  &e. 

It  is  contended  that  the  expression,  **the  undivided  interest  in  the 
dower,"  <fec ,  refers  to  the  life  estate  that  the  appellant  owned,  and 
not  to  the  remainder  interest  therein.  But  the  language  used,  aided 
by  the  attendant  circumstances,  does  not  adniit  of  this  interpreta- 
tion. The  dower  estate  had  been  set  apart  by  metes  and  bounds. 
It  was  a  separate  and  distinct  estate  from  the  other  portion  of  the 
tract.  The  appellant,  Buckner,  owned  all  of  it;  not  an  undivided 
part  of  it,  but  he  did  own  one  unciivided  renjainder  interest  therein. 
The  expression,  '^undivided  interest  in  the  dower,"  Ac,  as  explained 
by  the  surrounding  circumstances,  means  the  remainder  interest  in 
the  dower  property.  The  amended  decree  says  that  appellant, 
Buckner,  sold  this  interest  to  Wyatt.  Blades  became  the  purchaser 
of  it,  and  paid  said  appellant  for  it.  The  sale  was  confirmed,  and 
Blades  took  possession  of  the  said  interest.  And  although  the 
pleadings,  as  far  as  is  shown  by  this  record,  do  not  set  up  this  inter- 
est as  having  been  sold  to  W^iitt,  and  there  are  no  title  |»apers  filed 
showing  a  sale  of  any  of  appellant's  interest  to  Wyatt,  the 
amended  decree  says  that  he  sold  his  undivided  interest  in  the 
dower,  Ac,  to  Wyatt.  The  said  appellant  was  a  party  to  this  action, 
and  he  never  took  any  steps  to  correct  the  amended  decree,  if  the 
same  was  erroneous,  but  received  pay  for  said  interest,  and  let 
Blades  take  possession  of  this  interest,  and  hold  it  as  his  own  for 
over  thirty'  years.  Under  these  circumstances  the  appellant  must 
be  conclusively  presumed  to  have  authorize<l  the  filing  of  amended 
decree  and  the  sale  thereunder;  and  having  done  so,  heean  not  now 
question  the  purchaser's  right  to  said  interest.  Blades  bought  all 
the  other  interests  at  the  sale,  made  in  the  action  of  himself  against 
Henry  Wyatt,  except  Mrs.  Gill's  remainder.  She  did  not  join  with 
her  husband  in  the  conveyance  of  said  remainder  interest ;  and  the 
life  tenant  having  died  in  1884  the  statute  of  limitation  does  not 
bar  her  right. 

The  judgment  is  affirmed  as  to  all  of  the  appellants  except  Mrs» 


514  SLOCUM.    &C.  V.    CALDWELL  &   CO.,    &C. 

Gill  and  her  husband ;  as  to  the  two  latter,  it  is  reversed,  and  the 
cause  is  remanded,  with  directions  for  further  proceedings  consistent 
with  this  opinion. 


Slocum,  &c.  v.  Caldwell  &  Co.,  &c. 
(Filed  June  25,  1890— iVb^  to  be  reported.^ 

1.  Mechanics''  liens — Mbrtgages — Fixtures— H.  sold  S.  a  lot  of  land  in  Louis- 
ville, reserving  a  lien  for  unpaid  purchase  money.  Subsequently,  S..  having 
erected  a  flour  mill  on  the  lot,  executed  to  H.  a  mortgage  to  secure  the  pay- 
ment of  $2,000  borrowed  money.  After  the  execution  of  this  mortgages, 
leased  the  property  to  P.,  giving  him  also  an  option  to  purchase  same.  P. 
changed  the  mill  into  a  roller  mill,  removing  the  machinery,  found  in  the 
mill  when  he  took  possession,  out  on  the  lot,  and  supplied  in  its  place  roller 
mill  machinery,  obtained  from  appellees,  upon  which  they  asserted  their  lien, 
under  the  provisions  of  sections  1  and  6  of  an  act,  entitled  "an  act  to  pro- 
vide a  mechanics'  lien  law  for  the  city  of  Louisville  and  county  of  Jeffer- 
son," approved  March  2,  1869,  which  provides,  *Hhat  all  persons  who  shall 
perform  labor  or  furnish  materials,  fixtures  or  machinery  for  constrocting, 
finishing,  altering,  adding  to,  or  repairing  any  house,  building,  mill,  manu- 
factory or  other  structure,  within  the  city  of  Louisville,  ♦  *  *  may  have 
a  joint  lien  *  *  upon  any  machinery  or  fixtures,  alterations,  additions  or 
repairs  to  a  previous  building,  which  are  capable  of  being  severed  or  removed 
from  such  previous  building^  without  material  injury  thereto^''^  andfproviding  that, 
although  the  person  with  whom  the  contract  of  furnishing  said  machinery 
was  made,  had  no  authority  to  bind  the  land,  the  court  could  order  said  ma- 
chinery sold  to  satisfy  the  mechanics*  lien,  provided  the  same  could  be 
removed,  without  material  injury  to  the  building. 

In  an  action  to  enforce  satisfaciion  of  all  the  liens  on  said  property, 
Ifeld— That  the  general  rule,  which  entitles  the  holder  of  a  mortgage  to  the 
benefit  of  all  improvements  erected  on  the  mortgaged  property,  has  been 
altered  by  this  statute,  and  the  mortgagor  is  entitled  to  a  prior  lien  on  only 
the  mill  property  and  machinery  on  the  lot  before  the  roller  mill  machinery 
was  placed  thereon  by  appellees,  and  appellees  are  entitled  to  have  th9ir  lien 
enforced  by  a  sale  and  removal  of  the  roller  mill  property  from  the  mill. 

The  decision  of  the  question  as  to  the  practicability  of  removing  said 
machinery  from  the  building,  withoTit  material  injury  thereto,  having  been 
made  in  the  affirmative  by  the  chancellor,  its  correctness  is  presumed. 

2.  Ap/eals-^Parfies—Althoxigh  a  part  of  the  old  machinery  may  have  been 
used  by  appellees  th^  mortgagee  alone  could  complain,  and  he  has  not  ap- 
pealed. 

Stone  A  Sudduth  and  Jas.  A.  Beattie  for  appellants. 

Walter  Evans  and  A.  E.  Willson  for  appellees. 

Appeal  from  Louisville  Chanceiy  Court. 

Opinion  of  the  court  by  Jud^e  Lewis. 

In  1882  Hornsby  sold  to  Slocum  a  lot  of  land,  retaining  in  the 
deed  therefor  a  lien  for  purchase  money.  Slocum  erected  on  the  lot 
a  flour  mill,  and  in  1886  gave  to  Hornsby  a  mortgage  on  the  prop- 
erty to  secure  $2,000  borrowed  money. 

In  March,  1887,  Pollock  leased  the  lot  and  mill  reserving,  by 
terms  of  the  contract,  right  to  purchase  at  a  price  fixed. 

After  Pollock  got  possession j  under  the  lease,  he  chansred  the 
character  of  the  mill,  which  had  been  operated  by  stones,  to  what  is 
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called  a  roller  mill,  and  to  that  end  detached  and  removed  from  the 
buildin£:,  thouG^h  not  oflf  the  lot,  all  the  machinery  *not  necessary  or 
adapted  to  making  flour  by  the  roller  process. 

It  appears  that  by  contract  with  Pollock,  W.  E.  Caldwell  A  Co.  and 
The  Nordyke  &  Marmon  Company,  each  furnished  new  machinery » 
which  was  placed  in  the  building  and  used  for  operating  the  mill. 
And  not  being  paid  therefor,  each  company  instituted  an  action  to 
enforce  its  alleged  lien,  in  pursuance  of  a  statute,  entitled  *'an  act  to 
provide  a  mechanics'  lien  law  for  the  city  of  Louisville  and  county 
of  Jefferson,"  approved  March  2,  1869.  And  therea/ter,  September 
28,  1887,  Pollock,  without  exercising  his  right  to  purchase  the  prop- 
erty, abandoned  the  lease. 

The  two  actions  having  been  consolidated  and  tried  together^ 
Hornsby  and  Slocum,  now  appellants,  being  parties  to  each,  judg- 
ment was  rendered  in  substance,  that  Hornsby  had  a  superior  lien 
upon  the  lot  of  land,  together  with  the  ilour  mill  and  all  the 
improvements  and  machinery  thereon,  except  the  machinery  and 
implements  furnished  by  Caldwell  &  Co.,  and  by  The  Nordyke  <fe  Mar- 
mon Co.,  respectively,  and  put  up  and  used  for  operating  said  roller 
mill;  that  the  property  to  which  Hornsby  had  the  superior  lien  besold 
to  satisfy  his  debts  mentioned  against  Sloeum;  and  the  other  prop- 
erty be  sold  to  satisfy  the  debts  of  the  two  companies  just  men- 
tioned. Whether  that  judgment  is  correct  depends  upon  construction 
of  sections  1  and  6,  of  the  statute  referred  to,  which  are  as  fol- 
lows : 

Sec.  1.  *'That  all  persons  who  shall  perform  labor,  or  furnish 
materials,  fixtures,  or  machinery  for  constructing,  finishing,  alter- 
ing, adding  .to,  or  repairing  any  house,  building,  mill,  manufactory 
or  other  structure,  within  the  city  of  Louisville,  or  county  of  Jeffer- 
son, by  or  under  any  employment  or  contract,  express  or  implied^ 
shall,  and  may  have,  a  joint  lien  upon  such  house,  building,  mill» 
manufactory  or  other  structure,  and  upon  the  interest  of  the  em- 
ployer in  the  parcel  of  land  upon  which  such  structure  may  be  situ- 
ated; and  in  the  previous  structure,  added  to,  altered  or  repaired, 
to  secure  the  payment  of  their  several  demands,  which  lien  shall  be 
prior  and  superior  to  all  other  liens  or  incumbrances  on  such  house, 
building,  mill,  manufactory,  or  other  structure,  and  the  fixtures  and 
machinery  so  constructed  when  the  structure  is  wholly  new;  and 
upon  any  machinery  or  fixtures,  alterations,  additions,  or  repairs  to 
a  previous  building,  which  are  capable  of  being  severed  or  removed 
from  such  previous  buildiug  ivithont  materiid  injur,!/  thereto;  and 
shall  be  prior  and  superior  to  all  other  liens  or  incumbrances  upon 
the  interest  of  the  employer  in  the  lot  or  parcel  of  land  built  upon,, 
and  upon  any  previous  structure  so  altered,  repaired,  or  added  to, 
created  after  the  commencement  of  constructing  the  house,  build- 
ing, mill,  manufactory  or  other  structure,  or  adding  to,  altering  or 
repairing  a  previous  structure;  provided  that  no  lien  shall  so  attach 
for  any  sum  amounting  to  less  than  $10." 

Sec,  6.  "The  liens,  herein  provided,  shall  be  enforced  by  appro- 
priate orders,  judgments  or  decrees  for  the  sale  of  the  property  on 
which  the  lien  exists,  according  to  equity  usage;  and  ir  it  shall 
appear  that  the  employer  did  not  own,  or  had  no  right  to  bind  the 
land  for  a  sufficient  estate  to  satisfy  the  liens,  then  the  court  may 
provide  for  the  sale  and  removal  of  the  house,  building,  mill,  ma- 
chinery, or  other  structure,  when  it  is  wholly  a  new  structure,  or 
of  the  fixtures,  machinery,  alterations,  additions  or  repairs  upon 
which  the  lien  exists,  so  far  as  the  same  may  or  can  be  removed  withr- 
out  material  injury  to  the  former  structure  not  owned  by  the  employer^ 
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or  to  rent  the  sajfie  for  the  benefit  of  lien  claimant-,  if  it  shall  ap- 
pear the  rents  will  pay  the  Hen  claims  in  a  reasonable  time,  in  cases 
where  the  owner  of  the  land  or  former  structures  consents  to  the 
renting  on  election  pjiven." 

It  is  manifest  operation  of  that  statute  was  not  intended  to  be  reg- 
ulated or  limited  by  the  general  rule,  givin«?  to  a  mortojagee  benefit 
of  improvements  made  by  or  for  a  mortj^agfor;  nor  is  it  material 
whether  the  machinery,  furnished  and  attached  to  the  mill  building 
by  appellees,  are  to  l)e  regarded  as  such  fixtures  as  may  not  generally 
be  removed  by  .a  tenant,  or  as  may  not  be  incumbered  with  liens  to 
secure  payment  to  those  furnishing  them.  For  the  statute,  in  ex- 
press terms,  provides,  that  any  person,  who  shall  furnish  any 
machinery  or  fixtures,  alterations,  additions  or  repairs  to  a  previous 
building,  which  are  capable  of  being  severed  or  removed  fro?n  such 
previous  building,  without  material  injury  thereto,  shall  have  alien 
thereon  prior  and  superior  to  all  other  liens,  which  may  be  enforced 
by  a  sale  and  removal  thereof,  even  when  it  appears  the  employer 
did  not  own  nor  have  a  right  to  bind  the  land,  whereon  the  build- 
ing is  situated,  for  a  sutticient  estate  to  satisfy  such  liens. 

It  is  not,  therefore,  a  question  of  law,  but'  one  of  fact,  depending 
upon  the  evidence,  whether  the  machinery  furnished  by  appellees 
could  be  severed  and  removed  from  the  previous  building,  without 
material  injury  thereto ;  and  as  the  chancellor  determined  that  ques- 
tion affirmatively,  and  was,  we  think,  authorized  by  the  evidence  to 
do  so,  there  was  no  other  alternative,  under  the  statute,  but  to 
direct  a  sale  of  the  machinery  to  satisfy  the  respective  liens  of 
appellees. 

But  it  is  argued  for  appellants  that  the  phrase,  **pr<nious  build- 
ing," applies  not  merely  to  the  actual  structure  in  the  condition  it 
was  when  the  machinery,  furnished  by  appellei^  was  put  into  it, 
but  also  to  the  machinery  and  appliances  used  when  flour  was  made 
by  use  of  burr  stones;  and,  consequently,  the  right  to  remove  the 
rollers  and  other  machinery,  used  in  connection  with  them,  could 
not  bo  exercised  by  or  for  benefit  of  appellees,  except  by  putting  the 
former  machinery  back  in  the  condition  it  was  before  beiner  attached. 
But  it  seems  to  us  the  position  can  not  be  maintained.  The  statute 
expressly  provides  fur  a  lien  in  favor  of  a  person  who  may  furnl«<h 
machinery,  for  not  merely  constructing,  finishing,  adding  to  or  re- 
pairing, but  as  well  for  (dfering  a  mill  or  manufactory  which  gener- 
ally, and  in  sucli  case  as  this,  necessarily  requires  previous  removal 
of  the  old,  in  order  that  the  new  and  entirely  different  machinery 
may  be  put  into  the  building  or  structure.  Consequently,  while  the 
lien  of  a  vendor  or  mortgagor  may  still  exist  upon  materials  or  ma- 
chinery-, which  was  in  the  n)ill  or  manufactory  when  it  was  created, 
it  would  not  be  consistent  with  the  language  of  (he  statute,  nor  with 
reason,  to  require  the  peraon  furnishing  new  and  improved 
machinery  in  place  of  the  old,  and,  perhaps,  obsolete  to  deduct  any 
account  from  the  value  of  his  servicers  or  materials,  in  good  faith 
rendered  or  furnished. 

By  the  judgment  the  old  machinery  and  materials,  though  de- 
tached, were  directed  sold  towards  satisfying  the  debts  of  appellant, 
Hornsby,  and  that  is  all  he  can  claim,  under  the  statute,  the  theory 
of  which  is,  that  machinery  and  materials,  furnished  for  the  par- 
poses  mentioned,  add  to  value  of  the  realty,  benefitting  creditors  as 
well  as  owners,  and,  therefore,  those  who  furnish  them  should  be 
paid  therefor. 

Moreover,  whatever  cause  of  complaint  Homsby  may  have Jj 
against  Slocum,  with  whose  knowledge  and  consent  Pollock  caused 


RANDOLPH,    &C.    V.     LAMPKIN,     &C.  51/ 

the  old  machinery  moved,  and  ho  can  not  prevent  appellees,  who, 
afterwards  and  in  ^ood  faith,  furnished  the  new  machinery,  recov- 
ering compensation  therefor. 

It  appears  Pollock,  in  part  payment  of  machinery  furnished,  sold 
a  pair  of  burr  stones  to  appellee,  The  Nordyke  &  Marmon  Co., 
and  Slocum  seeks  to  deduct  the  value  thereof  from  the  claim  of  the 
company.  But  as  Hornsby,  who  alone,  if  any  party,  %vouId  have 
a  right  to  complain,  asks  no  relief  on  that  account,  we  think  the 
counter-claim  of  Slocum  was  properly  dismissed. 

Judgment  affirmed. 


Randolph,  &c.  v.  Lampkin,  Ac. 
(Filed  Oct.  18,  1890.) 

1.  lytV/s — Undue  influence — Parties  to  actions — Evidence — Lewis  W.  Lampkizi, 
sr..  died  iu  1882,  nbont  eipfhty-six  years  of  ntfe,  leaving  a  will  by  which  he 
devised  to  Catherine  W,  Qordon  and  her  children  all  hia  real  and  personal 
estate,  except  thirty  acres  ot  laud  {^iven  to  Lewis  Washington,  and  one  and 
one-half  acres  to  Jefferson  Blackwell. 

In  a  contest  as  to  the  validity  of  the  will  a  verdict  and  jodgment  was 
rendered,  finding  that  said  iustraraent  was  not  the  last  will  and  testament 
of  Lampkin  as  to  the  devise  to  Mrs.  Gordon  and  her  children. 

This  appeal  questions  the  correctness  of  the  finding  against  the  will  as  to 
the  devise  to  Mrs.  Gordon  and  hor  children. 

Ttie  testator  had  been  twice  married,  bat  had  no  children,  both  wives  be- 
ing dead. 

His  last  wife  was  the  sister  of  Mrs.  Gordon,  and  she  died  about  five  years 
before  the  testator.  From  the  time  of  her  death  he  lived  on  his  farm,  until 
his  death,  with  negroes  as  his  companions,  except  the  last  six  months  of  his 
life,  a  son  of  Mrs.  Gordon  leased  the  farm  f«r  five  years,  and  resided  with 
the  testator  until  his  death. 

In  1811  the  father  of  J^ewis  W.  Lampkin,  sr..  devised  his  real  estate  to  his 
two  sons,  the  testator  and  his  brother.  Upon  the  death  of  the  brother  his 
son,  Lewis  W.  Lampkin,  jr.,  succeeded  to  the  interest  of  his  father,  and  he, 
shortly  thereafter,  executed  a  voluntary  conveyance  of  the  interest,  so  ac- 
quired, to  his  uncle.  Later,  he  brought  a  suit  against  his  uncle  to  set  aside 
the  voluntary  conveyance  he  had  made,  which  was  compromised  by  the 
uncle  paying  him  a  large  sum  of  money.  The  father  of  the  testator  left 
eleven  children,  who  have  numerous  descendants  living  in  different  States 
and  localities,  and  the  court  ordered  that  a  few  of  the  heirs  could  prosecute 
ths  action  for  the  benefit  of  all,  as  provided  in  section  2.5,  Civil  Code  of 
Practice.  The  court  admitted  evidence,  showing  that  testator  admitted  he 
had  encouraged  his  nephew.  Lewis  W.  Lampkin,  jr.,  to  drink  liquor.  The 
court  also  admitted  testimony,  showing  in  whose  name  the  land  was  assessed, 
prior  to  the  death  of  testator's  brother.  Held — That  appellants  were  not 
prejudiced  by  the  order,  permitting  a  few  of  the  heirs  to  sue  for  the  benefit 
of  all,  but  the  admission  of  the  evidence  concerning  the  testator  encourag- 
ing his  nephew  to  drink  liquor,  and  the  evidence  as  to  whose  name  the  land 
was  assessed  in,  was  improper  and  misleading. 

The  record  of  the  litigation  between  the  testator  and  his  nephew  was^oom- 
petent,  only  for  the  purpose  of  showing  the  feelings  that  existed  between 
them. 

Section  35,  chapter  11.%  General  Statutes,  construed. 

2.  Misconautt  of  the  court — After  the  jury  had  retired  and  considered  of 
their  verdict  for  some  time,  the  court,  learning  from  the  foreman  that  they 
«otild  not  agree,  had  the  jury  return  into  the  court- room,  who  reported  that 
they  were  unable  to  a^ree,  and  thereupon  the  judge  arose  from  hia  seat  and 
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said  to  them  :  "Gentlemen,  hcnv  do  you  expect  this  case  to  be  decided^  unless  yw 
do  it?  This  is^  as  you  knoii\  the  third  trial  of  this  case^  and  it  has  beconu  an  incu- 
bus upon  the  business  of  the  court.  Yon  were  examined  in  yonr  selection  ai 
members  of  this  jnry,  and  none  of  you  disolosed  any  thing  to  cause  me  to 
doubt  your  capacity  to  try  the  case  and  decide  it.  You  must  decUt  it. 
*  *  *  It  is  no  credit  to  a  mnn^  merely  because  he  has  an  opinion^  to  stuhbonl)' 
stick  to  }/,'*  &c.,  after  which  the  jury  retired,  and  soon  returned  a  verdiet 
Held— T\ifii  such  misconduct  of  the  court  was  prejudicial,  and  the  yerdict 
rendered,  under  such  circumstances,  should  be  set  aside. 

El.  M.  Wallace  and  C.  J.  Bronston  for  appellants. 

D.  L.  Thornton,  O'Neal,  Jackson  &  Phelps  and  Samuel  B.  Kirby 
for  appellees. 

Appeal  from  W(K)dford  Circuit  Court. 

Opinion  of  the  court  by  Judcje  Lewis. 

Lewis  W.  l^ampkin,  sr.,  died  March  27,  1882,  about  eighty-six 
years  old,  leaving  a  paper,  T>urporting  to  be  his  last  will,  by  which 
was  devised  to  Catherine  M.  Gordon  and  her  children,  all  his  ml 
and  personal  estate,  except  thirty  acres  of  land,  given  to  Lewis 
Washington,  and  one  and  one-half  acres  to  Jefferson  Blackwell; 
and  this  is  an  appeal  by  the  first  mentioned  devisees  and  propound- 
ers  from  a  judgment,  rendered  in  pursuance  of  verdict  oi^  the  jury, 
finding,  in  substance,  the  paper,  in  question,  to  be  his  last  will,?o 
far  as  it  makes  provision  for  Lewis  Washington  and  Jefferson 
Blackwell;  and  not  his  last  will,  so  far  as  it  makes  provision  for 
Catherine  M.  Gordon  and  her  children 

As  under  section  85,  chapter  113,  General  Statutes,  the  proper  issue 
for  the  jury  in  a  will  contest  is,  ''whether  or  how  much  of  any  testa- 
mentary paper  produce<l  is  or  is  not  the  last  will  of  a  testator?"  it 
was  competent  for  the  jury  to  find  the  verdict  rendered.  And 
although  the  devisees,  Washington  and  Blackwell,  as  well  as  the 
contestants,  are  before  this  court  as  appellees;  still,  as  there  was  not  in 
the  lower  court,  nor,  by  reason  of  the  relative  attitude  they  occupy, 
can  be  any  real  contest  between  them  and  appellants,  the  judgment 
must,  in  the  absence  of  a  cross-ap{)eal,  be  treated  as  to  them,  final 
and  conclusive. 

In  order  to  determine  the  questions  made  in  behalf  of  appellants, 
it  is  necessary  to  refer  in  some  measure  to  the  family  history  of  the 
testator,  and  the  manner  in  which  he  became  owner  of  the  estate 
devised. 

It  appears  that  about  the  year  1811  James  Lampkin  died,  leaving 
a  will,  by  which  he  devised  his  estate  to  his  children,  eleven  in 
number,  his  land  being  divided  and  given  to  his  sons.  Two  of  the 
sons,  Presley  T.  and  Lewis  W.  Lampkin,  whose  will  is  in  contest, 
became  partners,  and  jointly  occupied  and  used  the  land  devised  by 
their  father,  and  other  tracts  purchased,  until  1834,  when  the  former 
died,  leaving  three  children. 

By  his  will  the  control  and  management  of  his  estate  and  cos- 
tody  of  his  children  were  given  to  Lewis  W".  Lampkin,  who  was 
made  executor.  Two  of  the  children,  however,  died  in  infancy, 
leaving  Lewis  W.  Lampkin,  jr.,  sole  devisee,  who  n^sided  with  his 
uncle  until,  and  for  some  time,  after  his  marriage.  But  in  the  year 
1857,  he  separated  from  his  wife,  and  made  a  voluntary  conveyance 
of  his  estate  to  his  uncle  for  the  purpose,  it  seems,  of  defeating  his 
\vife*s  claim  to  alimony,  from  w^hom  he  was  divorced. 

About  1858,  having  again  married,  he  instituted  suit  against  his 
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uncle  to  recover  back  the  estate  he  had  conveyed,  which  was  settled' 
by  payment  of  a  large  sum  to  him.  He  afterwards  broug:ht  another 
action  to  recover  more  on  that  account,  which  was  compromised  by 
the  payment  of  another  large  sum  to  him.  And  soon  after  he  went 
away,  and,  so  far  as  this  record  shows,  was  never  thereafter  seen  or 
heard  from  by  hi£»  uncle,  the  testator. 

Lewi?^  W.  Lampkin,  jr.,  had,  by  his  first,  one,  and  by  his  second 
wife  two  children,  on  whose  motion  appeal  in  this  case  from  the 
county  to  the  circuit  court  was  taken.  And  oi?e  of  the  reasons  for 
reversal  now  urged  is  an  order  permitting  them  to  contest  the  pro- 
bate of  the  will  for  the  other  heirs  at-lawof  the  testator.  It  seems 
to  us  section  25  of  the  Civil  Code  is  peculiarly  applicable  in  a  case  like 
this,  for  while  the  testator  is  shown  by  the  record  to  have  had  ten 
brothers  and  sisters,  the  number  and  names  of  their  children  do  not 
appear,  and,  consequently,  here  is  clearly  a  case  contemplated  by 
that  section,  where  the  parties  are  numerous,  and  it  is  impracticable 
to  bring  them  all  before  the  court.  Besides,  we  do  not  perceive  how 
appellants  were  prejudiced  by  that  order,  but  they  were  rather  ben- 
efited in  thus  saving  expense  of  multiplicity  of  suits. 

Any  evidence  of  his  conduct  or  conversation,  tending  to  show  the 
feelings  of  a  testator  towards  those  who  are  the  natural  objects  of 
his  bounty,  or  his  previous  intention  in  respect  to  disposition  of  his 
estate,  is  competent.  But  the  evidence  introduced  on  trial  of  this 
case  for  the  purpose  of  showing  that  the  testator  admitted  he  had 
encouraged  Lewis  W.  Lampkin  to  drink  liquor,  and  was,  therefore, 
responsible  for  his  subsequent  dissipated  and  drunken  habits,  was 
improperly  admitted.  For  while  his  purpose  was  not  to  injure,  but, 
as  he  said,  to  prevent  him  dying  of  consumption,  as  his  brother  and 
sister  had  done;  still  the  inference  was  attempted  to  be  drawn,  and 
to  operate  improperly  on  the  minds  of  the  jury,  that  he  owed  a 
recompense  to  the  children  of  Lewis  W.  Lampkin,  to  be  discharged 
only  by  devising  his  estate  to  them.  It  was  also  improper,  as  was 
done,  to  show  in  whose  name  the  land  was  listed  for  taxation  pre- 
vious to  the  death  of  Presley  T.  Lampkin.  For  even  if  the  mode 
adopted  to  show  the  fact  had  been  a  proper  one,  the  ownership  of 
the  property  left  by  the  testator  was  not  in  issue,  but  his  title  to  it 
was  clear  and  conceded,  and  evidence  on  that  subject  was  necessarily 
misleading,  and  calculated  to  divert  the  minds  of  the  jury  from  the 
true  issue. 

The  record  of  litigation  between  the  testator  and  Lewis  W.  Lamp- 
kin was  competent,  if  at  all,  only  for  the  purpose  of  showing  the 
feelings  that  existed  between  them. 

The  testator  never  had  any  children,  though  twice  married.  Pre- 
cisely when  he  first  married  does  not  appear.  His  last  wife,  who 
was  a  sister  of  Catherine  M.  Gordon,  died  under  very  distressing 
circumstances,  about  five  years  before  he  did,  having  been  burned 
to  death,  and  he  the  reafter  resided  up  n  his  farm,  with  no  other 
companions  but  negroes,  his  iormer  slaves,  until  about  six  months 
before,  when  a  son  of  Catherine  M.  Gordon  leased  his  land  for  five 
years.  A  brother  of  his  last  wife,  named  Hugh  Smith,  seemed, 
according  to  the  evidence,  to  have  at  one  time  had  influence  over 
him,  and  a  previous  will  was  njade,  by  which  the  testator  gave  to 
him  all  his  estate.  But  Smith  seemed  to  have  betrayed  his  confi- 
dence, and  left  the  State  about  a  year  before  the  last  will  was  made. 
It  is  not  aflBrmatively  shown  that  Mrs.  Gordon,  or  any  of  her  chil- 
dren, had  or  exercised  influenc*^  upon  the  testator  to  cause  him  to 
make  the  will,  now  in  contest,  nor  that  it  was  so  made  under  any 
other  influence  or  incentive  than  his  own  feelings  and  wishes.    But 
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as  there  were  facts  proved,  from  which  the  jury  mi^rht  reasonably 
have  inferred  undue  influence  was  used  for  the  purpose,  and  did 
cause  execution  of  the  will,  we  do  not  feel  authorized  to  disturb  the 
verdict,  upon  the  ground  it  is  palpably  or  flajjrantly  a«:ainst  the 
evidence. 

It  appears,  from  the  bill  of  exceptions,  that  after  the  jury  had 
retired,  and  for  some  time  considered  of  their  verdict,  the  foreman 
came  to  the  judge  of  the  court  and  had  a  private  conversation 
with  him,  and  some  time  after  his  returfa  to  the  jury-room  the  jury 
came  in  a  body  into  the  court-room  and  reported  they  w**re  unable 
to  agree,  and  there  was  no  possibility  of  their  agreeing,  and  there- 
upon the  judge  arose  from  his  seat  and  said  to  them  :  "Gentlemen, 
how  do  you  expect  this  case  to  be  decided  unless  you  do  itf  This  w, 
as  yow  know,  the  third  triat  of  this  case,  and  it  has  become  an  incu- 
bus upon  the  business  of  the  court.  You  were  examincxi  in  your 
selection  as  membei'sof  i his  jury,  and  none  of  you  disclosed  any 
thing  to  cause  me  to  doubt  your  capacity  to  try  the  case  and  decide 
it.  Vou  must  decide  it.  You  have  given  the  case  a  close  and  |wtient 
hearing.  You  must  be  patient  and  considerate  of  one  another  in 
your  deliberations,  and  give  the  case  full  consideration.  You 
were  hearing  the  case  three  or  four  days,  and  you  must 
take  more  time  in  your  deliberation.  You  say  y«.u  can't 
agree.  It  is  no  credit  to  a  man^  merely  twcause  he  has  an  ■ 
opinion,  to  stubboi^nly  stick  to  it,  but  he  should  be  open  to  ar'^u- 
luent  and  reiison  and  conviction.  You  ouarht  to  go  into  the  jury- 
room  with  a  spirit  of  conciliation  and  disposition  to  agree.  Vou 
gentlemen  should  kindly  and  in  good  temper  listen  to  each  other 
and  charitably  listen  to  those  with  whom  you  don't  a;,ree.  The 
judge  has  to  decide  cases  often  when  he  is  doubtful  as  to  the  right. 
E^Wkin  in  our  families,  l)y  listening  to  our  wives  and  member-*  <»f  our 
family,  we  change  opinion.  1  trust  you  will  retire,  and  givinirtu 
each  other  a  patient  consideration,  and  reach  a  conclusion  in  tin? 
case,  (ientleuicn,  you  will  retire  to  your  room  for  further  consid- 
eration." 

It  does  not  appear,  nor  is  it  contended  the  judge  of  the  court 
intentionally  abuseil  the  discretion  which  hehad,aiul  might  reason- 
ably exercise  as  to  length  of  time  the  jury  ought  to  have  been  kept 
togetiier,  with  a  view  to  agreehient  upon  a  verdict.  But  it  swMns  to 
us  when  the  fact  the  jury  had  come  into  court  and  announced  it 
impossible  for  them  to  agree,  and  the  length,  tcme  and  manner  of 
the  address  by  the  court  are  considered,  the  conclu-^ion  is  almost 
inevitable  that  the  jury  brought  in  a  verdict  which  they  would  not 
have  rendered  but  for  the  interposition  of  the  court.  And  a«  the 
actual  finding  siiows  evidenc^^  of  a  compromise*  of  opinion,  and  yield- 
ing Jiy  some  of  the  jury  of  their  previously  announced  unalterable 
convictions,  we  think  ihe  verdict  can  not  be  regarded  as  the  re- 
sult of  deliberate  judgment,  but  was  brought  about  by  the  sup- 
posed paramount  duty  of  the  jury  to  agree  upon  a  verdict,  rathtr 
than  by  free  and  unbiased  conviction  of  what  their  verdict  ought  to 
be.  And  whenever  the  interference  of  the  court  appears  to  have 
had  such  effect  upon  the  jury,  their  verdict  ought  to  be  set  aside. 

Wherefore,  for  the  errers  indicated,  the  judgment  is  reversed  and 
cause  remanded  for  a  new  trial,  and  further  proceedings  consistent 
with  this  opinion. 
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Avery's  trustees  v.  Avery. 
{Filed  Nov.  1,  1890.) 

Surrender  of  trusts— Vxxor  to  1882  B.  F.  Avery  gave  to  his  son,W.  S.  Avery,  100 
shares  of  stock  in  a  corporation,  which  the  son  conveyed  by  deed  in  trnst  to 
his  mother,  with  power  of  renanciation  on  her  part,  to  be  held  by  her  for  his 
use,  sabject  to  the  rights  of  his  then  creditors.  His  father  died  in  1885,  and 
under  his  will  VV.  S.  Avery  received  enough  more  of  the  stock  to  make  him 
the  owner,  in  all,  of  four  hundred  and  thirteen  andtwo-seventh  shares.  The 
will  provides :  "The  portion  of  said  stock  which  shall,  under  the  third  item, 
fail  to  my  son,  Sidney,  shall  be  held  by  my  sons,  Samuel  L.  Avery  and  George 
€.  Avery,  in  trust,  for  the  benefit  of  said  Sidney,  until  he  shall  arrive  at  the 
age  of  twenty-seven  years,  when  the  trust,  as  to  him,  shall  cease,  proi'ided 
that^  in  the  judgment  of  my  wife  and  my  sons,  Samuel  and  George,  the  habits  of 
said  Sidney  are  such  as  to  rend:r  it  prudent  thai  said  trust  shall  cease,  and  until 
that  time  said  Sidney  shall  have  the  use  only  of  the  dividends  arising  upon  such  stock. 
If  I  ahould  die  during  the  minority  of  said  Sidney,  then  he  shall  have,  dur- 
ing his  minority,  only  such  portion  of  said  dividends  as  may  be  necessary, 
in  the  judgment  of  said  trustees,  for  his  education  and  support,  the  excess 
over  that  of  said  dividends  being  safely  invested  for  his  benefit/' 

In  February,  1887,  the  appellee,  being  then  twenty-nine  years  old,  con- 
veyed all  the  stock  in  trust  to  the  appellants;  they,  as  his  trustees,  being 
already  in  control  of  it.  Another  person  was  joined  with  them  as  a  co- 
trustee. The  deed  recites  the  existing  trusts,  and  then  enumerates  the 
powers  and  rights  of  tho  trustees  and  the  cestui  que  trust. 

Appellee  brought  this  action,  asking  that  the  deed  of  1887  be  annulled  as 
fraudulent;  that  the  testamentary  trust,  and  that  under  the  deed  of  1H82  be 
held  to  have  been  surrendered,  and  that  he  be  adjudged  the  absolute  posses- 
sion of  the  stock,  alleging  that  the  deed  of  1887  is  forbiden  by  law  as 
against  public  policy,  and,  therefore,  void;  but  that  it  operated  as  a  renun- 
ciation of  the  previously  existing  trusts,  and  as  an  exercise  by  the  trustees, 
under  the  will,  of  the  discretion  therein  confided  to  them  as  to  the  stock 
given  to  the  appellee.  Appellants,  in  their  answer,  alleged  that  it  was  but  a 
consolidation  of  the  testamentary  trnst,  and  that  created  by  the  deed  of 
1882  to  the  mother.  A  demurrer  to  the  answer  was  sustained,  and  the  stock 
adjudged  to  be  delivered  to  appellee,  from  which  this  appeal  is  prosecuted. 
held — That  W.  S.  Avery  received  no  consideration  for  the  transfer,  by  deed 
of  1887,  by  which  the  estate,  in  remainder  of  the  trustees,  was  considerably 
increased,  thus  greatly  benefitting  the  trustees.  Trustees  in  equity  will  not 
be  permitted  to  reap  a  profit  from  a  transaction  with  the  beneficiary.  But 
whether  or  not  the  trustees  have  relensed  control  over  the  trust  fund,  or 
exercised  their  discretion  in  favor  of  the  beneficiary  will  not  be  determined, 
from  the  mere  fact  that  ttiey  have  dealt  with  him  as  competent  to  dispose  of 
and  control  his  stock.  The  cour  should  not  liave  sustained  the  demurrer  to 
the  answer,  as  it  alleged  that  the  habits  of  W.  S.  Avery  had  not  improved, 
but  that  he  is  still  improvident,  and  that  a  prudent  regard  for  his  interest 
forbids  that  any  of  the  trusts  should  cease,  the  tiutnfnlness  of  which  should 
have  been  determined  by  the  court  after  a  consideration  of  all  the  facts  and 
circumstances  attending  the  case.  The  only  effect  of  setting  aside  the  deed 
of  1887  was  to  restore  the  parties  to  the  positions  they  occupied  b  tfore  that 
deed  was  executed. 

Muir  &  Hay  man  and  Dodd  &  Dodd  for  appellants. 

Hargis  &  Eastin  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

Prior  to  November  10,  1882,  B.  F.  Avery  gave  to  his  son,  the 
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appellee,  W.  S.  Avery,  one  hundred  shares  of  stock  in  the  incorpo- 
rated company,  known  as  '*B.  F  Avery  <fe  Sons;"  and  at  the  dale 
named,  the. donee  conveyed  it  in  trust  to  his  mother,  the  appellant, 
Susan  H.  Avery,  with  power  of  renunciation  upon  her  part,  to  be  held 
by  her  for  his  use,  subject  to  the  riprhts  of  his  then  creditors.  He 
retained  the  entire  equitable  ownership;  and  it  may  fairly  be  pre- 
sumed that  a  desire  upon  his  part  to  secure  the  estate  to  himself 
from  his  then  improvidence,  together  with  his  confidence  in  his 
mother,  led  to  the  execution  of  the  deed. 

His  father  died  in  1885,  and  under  his  will,  and  subject  to  its  con- 
ditions, the  appellant  acquired  enough  more  of  the  stock  to  make 
him  the  owner,  in  all,  of  413  2-7  shares.  The  will  provides:  "The 
portion  of  said  stock  which  shall,  under  the  third  item,  fall  to  my 
son,  Sidney,  shall  be  held  by  my  sons,  Samuel  L.  Avery  and  Geonse 
C.  Avery,  in  trust  for  the  benefit  of  said  Sidney,  until  he  shall  ar- 
rive at  the  age  of  twenty-seven  years,  when  the  trust  as  to  him 
shall  cease,  provided  ihat^  ut  t/ie  judgment  of  my  wife  and  mt/ ^onf^ 
Samuel  and  George ^  the  habits  of  said  Sidney  are  such  as  to  render  it 
prudent  that  said  trust  shall  cease,  and  until  that  time  said  Sidney 
shall  have  the  use  only  of  the  dividends  arisiiig  upon  such  stock. 
If  J  should  die  during  the  minority  of  said  Sidney,  then  he  shall 
have,  during  his  minority,  only  such  portion  of  said  dividends  as 
may  be  necessary,  in  the  judgment  of  said  trustees,  for  his  educa- 
tion and  support,  the  excess  over  that  of  said  dividends  being  safely 
invested  for  his  benefit.'' 

In  February,  1887,  the  appellee,  being  then  twenty-nine  years  oldt 
conveyed  all  the  stock  in  trust  to  the  appellants;  they,  as  his  trus- 
tees, being  already  in  control  of  it. 

Another  person  was  joined  with  them  as  a  co-trustee.  The  instru- 
ment is  quite  lenghty.  It  recites  the  already  existing  trusts,  and 
then  enumerates  the  powers  and  rights  of  the  trustees  and  the  cestui 
que  trust. 

It  is  claimefl,  upon  the  side  of  the  appellants,  that  it  i^as  but  a 
consolidation  of  the  testamentary  trust,  and  that  created  by  the 
deed  of  1882  to  the  mother;  while  the  appellee  contends,  not  only 
that  it  is  forbidden  by  law  as  against  public  policy,  and,  therefore, 
void,  but  that  it  operated  as  a  renunciation  of  the  previously  exist- 
ing trusts,  and  an  an  exercise  by  the  trustees,  under  the  will,  of  the 
discretion  therein  confided  to  theiri  as  to  the  stock  given  to  the  ap- 
pellee. 

Acting  upon  this  belief  he  brought  this  action,  asking  that  the 
deed  of  1887  be  annulled  as  fraudulent;  that  the  testamentary  trust, 
and  that  under  the  deed  of  1882,  be  held  to  have  been  surrendered 
and  that  he  be  adjudged  the  absolute  possession  of  the  stock. 

The  answer  traverses,  in  the  main,  the  averments  of  the  petition; 
gives  a  history  of  thetransactions  relating  to  the  stock;  avers  that 
the  habits  of  the  appellee  have  not  improved,  but  that  he  is  i«till 
improvident,  and  that  a  prudent  regard  for  his  interests  forbids  that 
any  of  the  trusts  should  cease. 

The  lower  court  sustained  a  demurrer  to  the  answer,  and  gave  the 
appellee  the  absolute  control  of  the  stock.  It  did  this,  as  its  opinion 
shows,  upon  the  ground  that  the  deed  of  1887  was  void,  but  yet  was 
an  exercise  of  the  discretion  given  by  the  will  to  the  trustees,  and 
OT)erated  as  a  renunciation  of  both  the  testamentary  trust  and  that 
created  by  the  deed  to  Mrs.  Avery,  of  1882. 

Unquestionably,  the  deed  of  1887  lessened  the  rights  and  interate 
of  the  cestui  que  trust,  as  they  existed  under  the  trust  deed  of  1882  and 
the  will  of  his  father.    The  absolute  equitable  right  to  the  stock 
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was  practieally  reduced  to  a  life  estate.  Indeed  to  less,  because, 
instead  of  bein^  entitled  to  the  income  arising  from  the  stock,  as  he 
formerly  was,  it  was  provided  that  he  should  only  have  such  por- 
tion of  It  as  the  appellants  might  see  proper  to  give  him.  He  was 
also  diveste<i  of  the  power  to  dispose  of  the  stock  by  will,  unless  he 
should  marry  and  have  children.  This  was  likely  to  work  to  the 
pecuniary  advantage  of  the  appellants.  It  created  for  them  in  cer- 
tain contingencies  an  estate  in  remainder,  and  there  was  no  consid- 
eration moving  to  the  cestui  que  trust  to  support  a  contract  for  the 
benefit  of  the  trustee.  Moreover,  their  powers  as  trustees  were 
increased.  The  deed  authorized  them  to  dispose  ol  the  stock  in  any 
manner  they  saw  tit,  and  exempted  them  from  any  accounting  for 
their  acts  in  the  management  of  the  trust. 

These  matters  are  all  shvwn  by  the  answer;  and  in  view  of  the 
fact  that  this  was  a  contract  between  those  who  already  occupied 
the  position  of  trustee  and  cestui  que  trust,  we  concur  with  the  lower 
court  in  holding  the  deed  of  1887  to  be  void. 

If  a  trustee  contracts  to  his  own  advantage  as  to  the  trust  prop- 
erty with  the  cestui  que  trust,  while  the  trust  relation  exists,  he  can 
not  be  allowed  to  profit  thereby.  The  law  will  not  permit  him  to 
thus  place  his  individual  interest  in  confiict  with  that  of  the  cestui 
que  trust.    Perry  on  Trusts,  section  197. 

He  can  not  be  permitted  to  thus  tempt  his  own  virtue.  Ordi- 
narily, he  has  the  confidence  of  the  cestui  que  trust  and  influence 
over  him,  and  occupies  such  a  position  that  contracts  between  them 
as  to  the  trust  estate,  whereby  he  profits,  should  be  regarded  as  con- 
trary to  a  proper  and  just  policy,  and,  therefore,  not  enforceable 
against  the  will  of  the  party,  who,  from  his  dependent  situation,  is 
the  weaker  one. 

The  policy  of  the  law  is  against  such  transactions,  and  they  are, 
therefore,  regarded  as  constructively  fraudulent.  They  may  not 
originate  from  any  actual  evil  design,  and,  doubtless  did  not,  in  thi3 
instance,  but  as  they  tend  to  mislead  and  violate  confidence,  they 
are  forbidden  by  law  equally  with  positive  frauds,  or  those  origina- 
ting malo  animo. 

It  is  urged  that  the  appellants,  in  the  deed  of  1887,  expressly 
renounced  the  two  trusts  theretofore  existing;  and  if  this  be  not  so, 
yet  the  fact  that  the  trustees,  under  the  will,  by  the  deed  of  1887, 
contracted  with  him,  should  be  held  to  be  a  concession  upon  their 
I)art  of  his  fitness  to  manage  his  estate,  and  should  beheld  to  operate 
as  an  exercise  in  his  favor  of  the  discretionary  power  under  the  will. 

It  is  true  that  the  twelfth  clause  of  the  deed  of  1887  provides: 
••Susan  H.  Avery,  of  the  second  i>art,  expressly  renounces,  for  the 
benefit  of  the  successors  named  herein,  the  trusts  and  the  conditions 
named  in  the  deed  of  November  10,  1882,  and  the  said  Susan  H.  ^ 
Avery,  Samuel  L.  Avery  and  Georpe  C.  Avery,  in  exercise  of  the  dis- 
cretion and  trust  named  in  the  will  of  B.  F.  Avery,  for  the  use  of 
W.  8.  Avery,  now  renounce  the  same  for  the  benefit  of  the  succes- 
sors named  ''herein;'*  but  it  is  evident  that  it  was  the  purpose  of 
this  writing  to  continue  the  previous  existing  trusts,  and  that  it  was  so 
understood  by  all  the  parties  to  it.  It  strengthened  them  as  against 
the  cestui  que  trust,  and  to  the  advantage  of  the  trustees,  and  herein 
lies  the  fault  of  the  instrument. 

A  renunciation  in  this  way,  the  writing  containing  it  being  void, 
should  not  operate  to  destroy  the  previous  trusts. 

The  trustee,  under  the  deed  of  1882,  renounces  merely  to  enable 
the  trustees,  under  the  new  deed,  to  act,  and  so  of  the  trustees,  under 
the  will.    It  is  expressly  stated  as  to  both  trusts,  that  the  renuncia- 
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tion  is  *'for  the  benefit  of  the  sueceesors  named  herein."  It  was  not 
made  for  the  benefit  of  W.  S.  Avery,  but  to  enable  the  new  trustees 
to  act. 

In  fact,  the  deed  expressly  provides  ap:ainst  the  termination  of  the 
testamentary  trust,  because,  it  says:  **\Vhereas,  said  parties  (the 
trustees  under  the  will),  in  the  exercise  of  the  discretion  given 
them,  do  not  deem  that  the  time  has  yet  arrived  when  said  trust 
should  cease,  although  said  W.  S.  Avery  has  now  attained  the  age 
of  twenty-seven  years." 

Suppase  the  trustees  under  the  former  trusts,  looking  to  their  own 
advantage,  had  renounced  them  improperly,  would  the  law  allow 
them  to  fail?  Certainly  not.  The  chancellor,  exercising  his  inhere 
ent  power,  would  interfere,  and  uphold  them  by  providmg  a  trustee. 
Here,  however,  it  is  claimed  that  this  was  done  by  a  deed,  in  which 
the  former  trustees  evidently  intended  not  to  do  it. 

The  deed  of  1882  was  executed  by  parties  who  were  sui  Juris,  and 
it  was  unquestionably  valid.  It,  however,  was  for  the  benefit  of  the 
appellee  only,  and  a  court  of  etjuily  has  the  power,  therefore,  to 
give  him  the  control  of  the  property  embraced  by  it,  if  the  reason, 
which  evidently  led  to  its  execution,  no  longer  exists.-  If  the  habits 
and  circumstances  of  the  ceMui  que  trust  no  longer  require  the  con- 
tinuation of  the  trust,  in  order  to  secure  to  him  the  estate  conveyed, 
then,  as  he  is  the  sole  beneficiary,  the  chancellor  should  restore  to 
hini  the  control  of  it. 

As  to  the  testamentary  trust  the  trustees  were  not  invested  with 
an  arbitrary  discretion,  but  they  were  invested  with  a  discretionary 
power,  to  be  reasonably  exercised,  for  the  benefit  of  the  appellee. 
They  had  no  righ'  to  exercise  it  in  their  own  favor,  but  it  was  their 
duty  to  exercise  it  for  the  benefit  of  the  cestid  que  trust. 

Whether  they  have  done  so  may  be  inquired  into  by  the  chan- 
cellor. 

The  fact  that  the  trustees  have  contracted  with  the  cestui  quetnist, 
or  that  he  has  capacity  to  contract,  should  not  be  the  test,  whether 
the  testamentary  trust  should  be  removed  and  the  property  restored 
absolutely  to  the  appellee.  The  one  provided  by  the  testator  must 
determine  the  question,  and  that  is,  whether  **the  habits  of  said  Sid- 
ney are  such  as  to  render  it  prudent  that  said  trust  shall  cease  " 

The  deed  of  1887  being  invalid,  all  the  parties  were  remitted  to 
the  trusts  previously  existing,  and  the  lower  court  should  have  over- 
ruled tlie  demurrer  to  the  answer,  and  heard  the  case  upon  the 
merits.  If,  upon  su(  h  Hearing,  the  chancellor  should  be  of  the  opin- 
ion that  the  necessity,  as  indicated  in  B.  F.  Avery's  will,  for  the 
continuation  of  the  testamentary  trust  no  longer  exist*^,  and  that  the 
need,  as  herein  indicated,  for  that  created  by  the  deed  of  1882,  also  no 
longer  exist?<,  then  he  should,  by  a  proper  judgment,  give  to  the  ap- 
pellee the  control  of  the  proiierty;  but  if  the  showing  be  otherwise, 
then  the  trusts  should  be  continued. 

Judgment  reversed,  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 
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WiLiiiAMa  V.  Commonwealth. 

{Filed  October  28,  1890.) 

Criminal  law — Ert'dence — Opinion  of  accused  as  to  imminent  danger — Self -de- 
ftnie — The  appellant,  as  deputy  sheriif  of  Bell  county,  shot  and  filled  one 
Dickinson,  while  attempting  to  arrest  him,  and  by'this  appeal  seeks  to  re- 
Terse  a  Jnd|2:meut  of  conviction.  Dickinson  being  an  employe  of  a  meat 
shop,  came  t«  the  shop  drank  and  drove  off  the  person  in  charge,  who  ap- 
plied to  appellant,  as  an  officer,  to  arrest  Dickinson.  Appellant,  In  company 
with  a  person  supposed  to  have  some  influence  or  control  over  Dickinson, 
went  to  the  shop  where  Dickinson,  who,  having  refused  to  surrender  to  his 
friend,  was  ordered  by  appellant  to  throw  up  his  hands  and  surrender  to 
him.  Dickinson  had  in  his  hands  a  pistol,  which  he  was  flourishing,  and 
the  naain  question  to  be  decided  wss,  in  what  position  did  the  deceased  have 
his  pistol  when  appellant  fired  and- killed  him?  i'he  appellant  was  asked 
the  qoestiou  as  to  his  belief  as  to  whether  he  was  in  danger,  at  the  hands  of 
the  deceased,  at  the  time  he  tired  the  shot.  It  was  avowed,  in  writing,  that 
his  answer  would  be  in  the  affirmative.  The  court  refused  to  permit  appel- 
lant to  answer  the  question.  'After  the  prosecution  announced  that  its  tes- 
timony in  chief  was  close i,  and  several  witnesses  for  appellant  had  been 
examined,  the  attorney  for  the  prosecution  announced  that  a  witness,  whose 
name  was  on  the  indictment,  was  present,  and  moved  that  he  be  sworn  and 
put  under  rule  to  testify  in  chief,  but  the  court  sustained  appellant's  objec- 
tion to  same,  and  after  the  close  of  the  testimony  for  the  defendant  he  was 
permitted  to  testify  as  to  the  position  in  which  the  deceased  had  his  pi«tol 
at  the  time  he  was  shot.  Held — That  the  court  erred  to  the  prejudice  of  ap- 
pellant, in  refusing  to  permit  appellant  to  state  that  he  believed  he  was  in 
imminent  danger  when  he  tired  the  fatal  shot.  .  It  was  also  prejudicial  error 
to  permit  the  witness  to  testify  in  chief  for  the  prosecution  after  the  court 
had  declined  to  put  him  under  rule  and  had  permitted  him  to  be  present 
and  hear  all  the  testimony  in  the  case. 

J.  R.  Samp.son  ana  E.  W.  Hines  for  appellant. 
P.  W.  Hardin  for  appellee. 
Appeal  from  Bell  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

The  homicide  in  this  cas^e  occurred  under  the  following:  circum- 
stances: William  Dickinson,  deceased,  was  in  some  way  connectwl 
with  a  butcher  shop  belonj^ing  to  his  brother,  and  came  back  to  the 
shop,  from  a  trip  made  to  purchase  cattle,  drunk,  and  with  a  pistol 
in  his  hand  drove  another  em])loye  away.  An  a^ent  of  the  shop 
owner,  who  was  absent,  upon  being  informed  of  his  conduct,  went 
to  the  place,  and  he  was  also  compelled  to  leave.  Thereupon  the 
accused,  Roj^er  Williams,  a  deputy  sheriff,  was  sought  and  applied 
to  by  the  agent  to  go  and  arrest  him.  A  man  named  Hall,  who,  it 
seems,  had  some  influence  with  the  deceased,  went  into  the  shop, 
leaving  the  accused  at  the  door,  and  tried  to  persuade  deceased  to 
jfive  up  his  pistol,  but  instead  of  doing  so  the  pistol,  according  to 
the  testimony  of  Hall,  was  presentetl  towards  him,  and  threatening 
or  defiant  language  used  by  the  deceased.  The  accused  then  told 
the  deceased  to  consider  himself  under  arrest,  and  to  throw  up  his 
hands,  and  very  soon  fired  his  pistol  with  fatal  result,  and  the  mate- 
rial and  decisive  question  of  fact  in  the  case  is,  what  position  the 
deceased  had  his  pistol  in,  and  what  he  said  and  did  just  before  he 
was  shot. 

A  witness  named  Brooks,  who  had  been  off  on  the  trip  with 
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deceased,  and  drank  liquor  with  him,  testified  he  was  in  the  shop  at 
the  time  of  thelcilling,  and  that  the  deceased,  when  told  by  accused, 
he  was  his  prisoner,  and  directed  to  throw  up  his  hands,  arose  and 
stood  in  a  stooping  position,  his  head  hanging  down,  and  pistol  in 
his  hand  hanging  down  in  front  of  him,  and  was  in  that  position 
when  the  accused,  from  his  position  at  the  door,  shot  liim.  Another 
witness  testified  he  was  passing  by  the  door,  and  saw  deceased, 
when  told  by  accused  to  do  so,  throw  up  his  hands,  but  the  pistol 
he  had  was  pointed  considerably  above  accused  when  he  fired. 

On  the  contrary,  the  accused  testified  that  when  he  went  to  the 
shop  door  he  spoke  to  deceased,  and,  after  beiiig  recognized,  told 
him  he  was  his  prisoner,  and  to  throw  up  his  hands,  whereupon 
the  deceased  used  the  words  **  no  you  don't,"  and  turned  his  pistol 
and  pointed  it  at  accused,  and  he  then  drew  his  own  pistol  from  his 
pocket  and  fired,  and  his  statement  is  corroborated  by  that  of  Hall. 

During  examination  of  the  accused  as  a  witness  he  was  asked 
whether,  at  the  time  he  shot,  he  believed  he  was  in  danger  at  the 
hands  of  the  deceased,  but  objection  to  the  question  made  by 
attorney  for  the  Commonwealth,  was  sustained  by  the  court, 
although  it  was  avowed  in  writing  the  answer  would  be  in  the 
afiirmative. 

We  think  the  court  erred  in  refusing  to  permit  answer  to  that 
question,  for,  while  mere  belief  on  part  of  the  accused  he  is  in 
danger  does  not  avail,  unless  he  has  reasonable  grounds  for  the 
belief,  still  an  inference  unfavorable  to  the  defense  may  well  be 
drawn  by  the  jury  from  the  failure  of  the  accused,  having  chance 
to  do  so,  to  swear  he  did  believe  he  was  in  danger  when  he  fired 
upon  the  deceased. 

After  close  of  testimony  in  chief  for  the  Commonwealth,  and 
several  witnesses  for  defense  had  been  examined,  the  attorney  for 
the  Commonwealth  stated  to  the  court  Goucher,  a  witness  on  the 
indictment  for  the  Commonwealth,  had  answered  and  was  in  the 
court-house  and  asked  that  he  be  sworn  and  put  under  the  rule  and 
allowed,  as  an  eye  witness,  to  testify  in  chief,  as  the  defendant's  testi- 
mony had  not  closed ;  but  objection  then  made  to  the  motion  was  sus- 
tained. However,  at  conclusion  of  the  defendant's  evidence  Goucher 
was  introduced  as  a  witness  by  the  Commonwealth,  and  testified  he 
was  present  when  the  killing  occurred,  and  that  Brooks,  the  witness, 
was,  at  the  time,  in  the  meat  shop.  That  statement  was.  perhaps, 
competent  in  rebuttal  of  previous  testimony  for  the  defense  that 
Brooks  was  not  there;  for  if  he  was  not  present  of  course  his  ver- 
sion of  the  manner  in  which  the  killing  took  place  was  unworthy 
of  belief.  But  the  further  question  was  asked  the  witness,  how  the 
deceased,  Dickinson,  had  his  hands  when  shot?  and,  over  ob- 
jection of  the  defendant,  the  witness  was  permitted  to  then  testily 
that  he,  "Dickinson,  had  his  hands  up  when  shot." 

That  statement  can  not  be  regarded  in  any  sense  rebutting  testi- 
mony, but  was  in  chief  and  related  ^o  the  main  issue  of  fact,  about 
which  witnesses  for  the  Commonwealth  and  for  the  defense  had  al- 
ready testified,  and  in  regard  to  which  the  evidence  ota  both  sides 
had,  according  to  the  rule  of  proceeding  laid  down  in  the  Crinainal 
Code,  been  closed. 

It  is  well  settled  that  the  trial  judge  has  a  reasonable  discretion  in 
such  case,  but  there  should  always  be  good  cause  for  introduction 
of  testimony  out  of  the  regular  order,  especially  where  injustice 
may  likely  result  therefrom.  Here  the  court  had  already  decided, 
for  reasons  we  must  presume  dee?Tied  sufficient,  against  the  motion 
of  the  attorney  for  the  Commonwealth  to  put  the  witneas,  Goucher. 
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under  rules  and  permit  hina  to  testify  in  chief;  yet  after  the  defend- 
ant's testimony  was  closed  that  witness  was  permitted  to  be,  the 
first  time,  sworn  and  to  testify  on  the  main  issue  of  fact,  after  being 
present  and  hearing  all  the  previous  testimony  on  that  issue.  We 
think,  in  view  of  the  time  and  manner  in  which  that  witness  was 
permitted  to  testify,  an  undue  advantage  was  given  the  Common- 
wealth, and  the  substantial  rights  of  the  accused  were  thereby  prej- 
udiced. 

Wherefore,  for  the  errors  mentioned,  the  judgment  is  reversed 
and  cause  remanded  for  a  new  trial. 


Harrison  v.  RowiiEY. 
(Filed  Sept.  11,  1890— i\o^  to  be  reported.)  ' 

Boundary — Divistan  Jcnces — Evidence— 'Presumption  of  chancellor's  finding  of 
facts — In  1865  appellant  and  appellee  became  owners  of  adjoining^  lots  of 
land,  sitnate  between  JSecoud  street  and  the  Ohio  river,  in  Vanceburj;^,  the 
portion  of  the  division  fence  extending  from  a  point  in  the  fence  to  Second 
street  being  kept  np  by  appellant,  while  the  portion  extending  from  the 
point  of  division  to  the  river  was  kept  up  by  appellee.  But  in  1884  the 
portion  kept  up  by  appellee  was  washed  away  by  a  flood  in  the  river,  and 
appellee  built  another  fence,  extending  from  the  point  of  division  to  the 
river,  but  which  new  fence  is  located,  according  to  the  contention  of  appel- 
lant, fifteen  inches  over  on  the  land  of  appellant.  To  settle  this  question 
appeUant  sought,  by  a  proceeding  in  equity,  to  establish  this  disputed 
boundary.  Held — That  the  chancellor,  having  decided  that  the  present 
fence  is  located  on  the  true  line,  his  decision  will  be  prtJsumed  correct.  The 
evidence  introduced  by  appellant  and  appellee  being  conflicting,  the  testi- 
mony of  the  surveyor,  to  the  effefct  that  he  established  the  location  of  the 
line  by  extending  the  hie  from  the  point  of  division  to  the  river,  by  fol- 
lowing ihe  course  of  the  fence  built  by  appellant,  is  entitled  to  great  weight. 

Thomas  &  Pugh  for  appellant. 
George  T.  Ilalbert  for  appellee. 
Appeal  from  Lewis  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

It  appears  that  about  the  year  18(k)  appellant  and  appellee  became 
owners  of  adjoining  lots  of  land  in  a  square  extending  from  Second 
street,  in  the  town  ot  Vanceburg,  to  Ohio  river,  and  bounded  by 
alleys  on  eastern  and  western  sides.  The  division  fence  was  theii, 
or,  *i>erhaps,  had  been  previously  built,  and  was  thereafter  kept  up 
by  them  Jointly,  appellant  taking  care  of  that  portion  extending 
from  Second  street  to  a  half-way  point,  and  appellee  the  end  next 
to  the  river. 

In  1884  the  portion  it  was  the  duty  of  appellee  to  keep  in  repair 
was  destroyed  by  fiotxl  in  the  river,  and  was  then  reset  by  a  son  of 
appellee,  though,  according  to  the  evidence,  not  in  a  durable  or 
proper  manner,  and,  conse(iuently,  appellee,  in  1886,  made  a  new 
fence  extending  from  the  half-way  point  to  the  river,  which  appel- 
lant claims  was  put  about  fifteen  inches  further  upon  his  lot  than 
the  original  fence  stood,  that  he  contends  was  on  the  true  and  long- 
recognized  line  of  division  between  them.  Hence  this  litigation, 
commenced  by  an  action  ordinary  to  recover  the  disputed  land,  but 
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an  amended  petition  wtis  subsequently  filed,  in  whi'^h  it  was  alleged 
appellee  had,  by  changini?  the  location  of  the  fence,  confused  the 
boundary  of  the  lots,  and  judgment  was  prayed  establishing  the 
actual  division  line  between  the  parties.  Following  that  auieiid- 
ment  the  action  was,  on  motion  of  appellant,  transferred  to  eijuity, 
and,  upon  final  hearing,  the  chancellor,  without  intervention  of  the 
jury,  rendered  judgment,  finding  and  fixing  the  true  division  line 
where  the  fence  now  stands,  which  was  followed  utH'es.sarily  by  a 
dismissal  of  the  action. 

It  will  be  thus  perceived  the  issue  involved  Ls  purely  one  of  fact, 
unless,  as  contended  in  argument,  it  be  questionable  whether  the 
chancellor  had  a  right,  in  absence  of  prayer  by  appellee  for  affirma- 
tive relief,  to  determine  by  the  judgment  where  the  true  line  of 
division  is.  It  seems  to  us  it  wits  his  duty  to  do  so,  beciuise  nppel- 
lant  had  himself  asked  such  judgment,  and  ct^rtainly  is  not  now  in 
a  position  to  complain  that  it  was  done.  Bwides,  decision  of  the 
actual  location  of  the  division  fence  necessarily  involved  the  ascer- 
tainment and  fixing  of  the  division  line. 

The  evidence  upon  the  issue  of  fact  is  very  conflicting;  various 
objects  along  the  line  are  identified  and  described,  which,  ac- 
cording to  the  opinions  of  appellant  himself  and  his  witness*^, 
satisfactorily  show  the  present  fence  is  nut  where  it  was  in  I8s4, 
and  had  been  for  more  than  fifteen  years  previously.  Hut,  on 
the  other  hand,  appellee  and  his  witnesses  seem  to  be  ecjually  satis- 
fied the  fence  is  precisely  where  it  was  before  1884,  and  by  statement 
of  facts  explanatory,  or  contradictory,  render  appellee's  theory  as 
plausible  as  that  of  api>enant. 

There  being  such  conflict  in  the  testimony,  it  seems  to  us  the  evi- 
dence of  the  surveyor  should  have  a  controlling  influence,  especially 
as  there  is  not  a  decided  preponderant  of  the  evidence  in  favor  of 
appellant,  the  plaintiff.  The  report  and  testimony  of  the  surveyor 
is  that,  beginning  the  line  at  the  point  on  Sc«)nd  street  where  the 
division  fence,  put  up  by  appellant,  intersects  it,  and  continuing  it 
the  course  of  that  part  of  the  fence  to  the  river,  the  new  fence  nut 
up  by  appellee,  in  1884,  is  on  his,  and  not  appellant's,  side  of  the  line. 
While  a  division  fence,  agreed  to  and  acquiesc(Hl  in  for  fifteen  3'ears 
by  the  parties  themselves,  is  generally  to  be  regarded  as  the  true 
division  line;  still,  in  case  of  doubt  as  to  the  real  location  of  such 
fence,  the  line  should  be  established  by  the  court  where  it  ought  to 
be,  according  to  actual  survey  or  fjemonstration  by  a  competent 
surveyor. 

Such  being  this  case,  we  do  not  feel  '\uthorizcd  to  disturb  the 
judgment  of  the  chancellor,  and  it  is  atiirmed. 


Baker,  Ginn  &  Co.  v.  Farmers'  Tobacco  Warehovse  Co. 

(Filed  September  25, 1890.) 

Sutety — Guatanty — Breach  of  contract — Appellants  executed  to  appellee  tha 
following  writing  : 

"  Oabbollton,  Ky.,  August  2,  1889. 

**"We  agree  to,  and  with  the  Farmers'  Tobacco  Warehouse  Company,  that 
Hanks  k,  Co.,  of  Carrollton,  will  well  and  truly  carry  out  and  fulfill  their 
contract  with  said  warehouse  company,  in  the  advance  of  supplies  and 
money  to  farmers  on  growing  crops,  and  that  said  Hanks  &  Co.  will  pAy  over 
and  return  to  said  warehouse  all  amounts  so  advanced  on  the  present  ^v- 
ing  crops.  Baksb,  Gimn  ft  Co." 
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Appellees  in  this  snit  neek  to  recover  of  appellants,  on  said  writin>(, 
money  received  by  Hanks  &  Co.  of  appellants  on  this  contract.  It  is  urged 
as  a  defense  that  the  money  was  famished  to  Hanks  A  Co.  by  appellee, 
under  a  contract  dffFerent  from  that  mentioned  in  the  writing.  ^^/</— That 
it  is  immaterial  whether  Hanks  A  Co.  were  to  make  advancements  to  the 
farmers  oat  of  money  and  goods  from  their  store,  which  appellee  were  to 
re-imbarse  to  them,  or  whether  the  money,  with  which  said  advancements 
were  to  be  made,  was  to  ba  famished  to  Hanks  <&  Co.  before  the  advance- 
ments were  made,  as,  in  either  ereut,  the  terms  of  the  contract  were  com- 
plied with,  and  the  object  of  appellee  was  accomplished  by  notes  being 
ezeonted  by  the  farmers  for  such  advancements,  and  their  undertaking 
to  ship  the  tobacco  to  appellee's  warehouse.  The  rulfc  which  requires  that 
the  contract  of  a  guarantor  or  surety  must  be  construed  strictly,  does  not 
apply  in  this  case,  as  the  contract  of  guaranty  left  the  details  of  the  con- 
tract between  Hanks  &  Co.  and  appellee  to  the  discretion  of  the  principals, 
and  as  long  as  that  discretion  is  not  abused,  so  as  to  amount  to  a  fraud  upon 
the  tfuarantor  or  surety,  he  is  bound  thereby.  No  abuse  of  such  discretion 
being  shown  in  this  case,  the  answer  presented  no  defensfe. 

John  Boberts,  R.  W.  Masterson,  Thomas  J.  McElrath  and  John 
K.  Goodloe  for  appellants. 

Gibson  &  Gibson  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellants  executed  to  the  appellee  the  following  writing : 

'\Carrolltox,  Kv.,  August  2,  1889. 
"  We  agree  to,  and  with  the  F^irniers'  Tobacco  Warehouse  (Jom- 
pany,  that  Hanks  &  Co.,  of  Carrollton,  will  well  and  faithfully  carry 
out  and  fultill  their  contract  with  said  warehouse  company,  :n  the 
advance  of  supplier  and  money  to  farmers  on  jjrowiny:  crops,  and 
that  said  Hanks  &  Co.  will  pay  over  and  return  to  said  warehouse 
all  amounts  so  advanced  on  the  present  Kr^nving  cro))s. 

[Signed.]  **Baker,  Gin'x  &  Co." 

The  appellee  sued  the  appellants,  as  the  sureties  of  Hanks  &  Co.». 
to  recover  the  amount  of  money  thiit  H  mks  tfe  Cj.  had  received  on 
this  contract,  and  had  not  accounted  for. 

The  appellants  contend  that  the  money  was  advanced  to  Hanks 
d- Co.  under  a  contract  variant  from  that  mentioned'in  the  contract 
Bued  on;  consequently,  they  were  not  bound  for  Hanks  &  Co's 
defalcation. 

It  is  to  be  observed  that  Han  kg  &  Co.  and  the  appellee  made  the 
contract  with  the  appellee  after  the  writing  quoted  was  signed  by 
the  appellants  and  delivered  to  Hanks  &  (.'0.,  and  they  and  the 
appellee  made  their  contract,  in  consideration  of  said  obligation,  to 
be  resix)nsible  for  its  performance. 

There  is  some  difference  in  the  recollection  of  the  witnesses  as  to 
what  were  the  terms  of  the  contract  made  by  Hanks  &  Co.  and  the 
appellee.  The  appellee's  ajjent  recollects  that  Hanks  &  Co.  agreed 
with  the  appellee  to  buy  the  farmers'  tobacco,  and  make  advance- 
ments, on  account  of  the  tobacco,  in  money  or  goods,  and  take  the 
farmers'  notes  for  the  advancements,  payable  to  the  appellee;  the 
farmers  also  agreeing  in  said  notes  to  deliver  said  tobacco  to  the 
appellee,  and  then  the  appellee  was  to  let  Hanks  &  Co.  have  the 
amount  that  they  had  advanced  on  said  tobacco,  Ac.,  and  Hanks 
&  Co.  were  to  be  responsible  to  the  appellee  for  these  advancements.: 
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On  the  other  hand,  Hanks  and  Little  recollect  the  agreement  to  be 
that  the  amount  of  money  that  they  needed,  with  which  to  buy 
tobacco,  was  to  be  advanced  to  them,  and  they  were  to  take  the 
notes  of  the  farmers,  payable  to  the  appellee  for  the  amounts 
advanced;  the  obligors  were  to  bind  themselves  to  deliver  their 
tobacco  to  the  appellee,  and  such  of  them  as  Hanks  &  Co.  should 
not  deem  responsible,  should  give  mortgages  to  secure  the  perform- 
ance of  their  undertaking,  imd  that  Hanks  &  Co.  were  to  be  respon- 
sible to  the  appellee  for  said  advances. 

It  is  certain  that  one  or  the  other  of  said  agreements  ^'as  made. 
Is  either  of  them  variant  from  the  obligation  sued  on  ?  Let  as  see. 
The  obligation  obliged  the  appellants,  first,  to  be  responsible  for 
Hanks  <Jt  Co's  performance  of  their  contract  with  the  appellee,  in 
the  advance  of  supplies  and  money  to  the  farmers  on  their  growing 
crops;  second,  that  said  Hanks  ct'Co.  would  pay  to  the  appellee  all 
amounts  it  advanced  on  the  growing  crops.  It  is  to  be  ob^rved 
that -there  is  no  particular  contract  to  be  made  on  the  part  of  Hanks 
&  Co.  with  the  appellee,  mentioned  in  the  first  part  of  the  ap|>el- 
lants'  obligation.  According  to  said  obligation  the  only  contract 
contemplat(»d  was  that  Hanks  A  Co.  were  to  buy  the  farmers'  grow- 
ing crops  of  tobacco,  and  make  the  advancements  on  the  tobacco, 
and  the  appellee  was  to  furnish  the  means  with  which  to  make  the 
advancements.  It  seems  clear  that  the  foregoing  is  the  only  rational 
interpretation  to  be  given^  to  the  language  used.  The  details  of 
what  said  contract  was  to  ^be  wei-e  not  given,  and  if  its  details  did 
not  make  it  variant  from  what  is  expressed  above,  the  appellants 
are*  bound.  Then,  according  to  said  contract,  Hanks  &  Co.  were  to 
buy  the  farniers'  growing  crops  of  tobacco,  and  make  advancements 
thereon,  in  either  goods  or  money,  and  the  appellee  wit^  to  furnish 
the  wherewith.  Now,  the  api)ellee's  object  was  to  acquire  a  right 
to  the  farmers'  growing  crops  of  tobacco,  and  the  usual  way  was  to 
purchase  them  and  make  advancements  thereon.  To  accomplish 
this  arrangement  it  agreed  with  Hanks  ct  Co.  that  they  should  make 
the  purchases  and  the  advancements,  and  the  appellee  was  to  fur- 
nish the  amount  of  these  advanceinents  at  some  stage  of  the  trans- 
actions, either  to  Hanks  <fe  Co.,  with  which  to  pay  to  the  farmers, 
or  to  Hanks  &  Co.  to  re-imburse  them  for  their  making  the  advance- 
ments. In  either  ease  the  advancements  on  account  of  the  purchase 
of  the  crops  of  tobacco  were  made  by  the  appellee;  in  either  case 
the  advancements  are  made  by  Hanks  &  Co.  as  a  go-between. 
Whether  he  advances  on  the  tobacco  purchase  with  his  own  money 
or  that  of  the  appellee,  their  purchase  is  for  it.  If  they  pay  out  of. 
their  right  pocket  with  one  hand,  they  put  the  same  amount  of  the 
appellee's  money  in  their  other  pocket  with  their  left  hand.  In 
either  case  it  is  substantially  the  appellee's  advancement,  and  is 
made  on  the  purchase  of  tobacco  for  the  appellee.  Therefore,  as 
the  purchase  of  the  crops  of  tobacco  and  the  advancements  thereon 
were  for  the  benefit  of  the  appellee,  and  as  said  purchase  and 
advancements  were  the  objects  desired,  and  for  the  performance  of 
which  the  appellants  obligated  themselves,  we  can  see  no  difference, 
so  far  as  the  appellants  are  concerned,  in  the  appellee's  giving  the 
money  to  Hanks  &  Co.  wMth  which  to  advance  on  the  tobacco  con- 
tracts, and  the  payment  of  the  same  amount  to  them  on  account  of 
their  advancements  in  their  own  goods  or  money.  In  either  case 
the  same  end  was  accomplished ;  and  for  a  failure  of  the  appellee  to 
get  back  their  money,  thus  advanced  on  either  of  said  contracts,  the 
appellants  are  responsible. 

It  is  clear,  as  a  general  rule,  that  where,  as  in  the  case  of  a  guar- 
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antor  or  surety,  the  consideration  does  not  move  to  the  guarantor 
or  surety ;  he  is  bound  solely  by  the  contract,  and  a  close  ad- 
herence to  the  letter  of  the  contract  is  the  only  equitable  rule. 
Although  the  alteration  of  the  contract  is  only  partial,  and  the  prin- 
cipal is  still  under  obligations  to  that  contract,  though  varied  in 
some  particulars,  the  answer  of  the  guarantor  or  surety  that  the 
contract  to  which  he  agreed  no  longer  exists  as  a  whole,  and  that 
he  is  not  bound  by  the  contract  that  has  been  put  in  its  place,  is 
quite  sufficient.  But  in  the  nature  of  things  this  rule  can  not  obtain 
in  a  case  where  the  terms  of  the  proposed  contract  are  not  agreed 
on  in  detail ;  but  if  the  detail  thereafter  agreed  on  constitutes  the 
contract,  the  performance  of  which  was  guaranteed,  the  guarantor 
or  surety  is  bound  on  his  obligation  of  guaranty,  although  the  detail 
is  variant  from  what  he  had  hoped  it  might  be ;  that  is,  one  manner 
of  performance  less  expeditions,  or  less  practicable,  or  safe,  might . 
be  agreed  on,  instead  of  another  more  expeditious,  practicable,  or  * 
safe.  This,  by  the  silence  of  the  guarantor  or  surety,  he  agrees  to 
leave  to  the  discretion  of  the  principals,  and  as  long  as  that  discre- 
tion is  exercised  in  a  mahner  not  so  abusive  as  to  amount  to  a  fraud 
upon  the  guarantor  or  surety,  he  is-  bound  thereby.  As  said,  the 
appellants  bound  themselves  that  Hanks  <fe  CJo.  should  buy  growing 
crops  of  tobacco  and  make  advancements  thereon,  and  that  they 
should  pay  the  appellee  the  amount  of  the  advancements,  the  appel- 
lee havmg  furnished  the  same.  The  manner  of  the  performance  of 
this  contract  having  been  left  to  the  discretion  of  the  principals, 
and  the  manner  of  the  performance  having  been  essentially  within 
the  scope  of  the  contract,  and  complied  with  the  terms  thereof,  the 
appellants  are  .liable  thereon.  If  said  obligation  be  construed  to  be 
a  guaranty,  it  is  not  such  an  one  as  requires  notice  to  appellants  as 
to  the  amount  of  the  advancements,  and  if  it  was  necessary  to  give 
the  appellants  notice  of  the  acceptance,  it  clearly  appears  that  they 
had  such  notice.  It  is  unnecessary  to  notice  in  detail,  in  this  opin- 
ion, the  other  grounds  of  defense;  it  suffices  to  say  that  they  are 
not  available. 
The  judgment  is  affirmed. 


Farley  v.  Clore,  <ic. 

(FilfclSeDt.  18,  lS90^Xotto  be  reported.) 

Judicial  JdA'j— The  record  in  this  case  showing  no  error  in  rendering  judg- 
ment fo  r  any  of  the  lien  debt  not  dae,  and  the  land  having  been  properly 
advertised  before  sale,  the  judgment  is  affirmed. 

Brown  &  Ward  for  appellant. 

Sol.  S.  Sizemore  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  case  is  brought  here  on  exceptions  to  the  commissioner's  re- 
port of  the  sale  of  land  to  satisfy  the  vendor's  lien.  In  the  absence 
of  a  brief  by  the  appellant,  after  «n  examination  of  the  record,  we 
find  no  error  of  which  the  appellant  should  complain.  It  is  alleged 
that  the  land  is  susceptible  of  division,  and  there  is  nothing  show- 
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ing  that  the  land  was  sold  for  any  part  of  the  lien  not  due  when  the 
judgment  was  rendered.    The  land  was  properly  advertised  and  the 
proceedings  regular. 
Judgment  affirmed. 


1 


Bland's  adm'b  v.  Bland,  &c. 

{Filed  SepL  20,  1890.^ 

Trusts — Conditional  drAsc  of  rents  and  profits — E</uita6l€  interests  in  property 
stibject  to  debts — After  a  retarn  of  nulla  if^na  against  the  appellees.  E.  U.  and 
•J.  H.  Bland,  an  equitable  action  was  instituted  to  subject  to  the  payment  of 
their  debts,  property,  or  the  profits  thereof,  to  which  they  were  entitled  onder 
the  will  of  their  sister.  By  the  provisions  of  her  will  their  sister  directed 
'that  her  property,  real,  personal  and  mixed,  be  held  In  trust,  and  that  the 
trustee  should  pay  to  her  brothers  one-half  each  of  the  rents  and  profits 
arising  from  said  estate  free  from  their  creditors;  but  if  any  creditor  of 
said  brothers  should  attempt  to  subject  their  interest  in  the  profits  to  the 
payment  of  their  debts  then  such  rents  and  profits  should  be  held  and  in- 
vested by  said  trustee  as  a  permanent  fund,  which  her  brothers,  at  their 
deaths,  could  dispose  of  one  half  each  ab-olutely. 

//c'A/— That  the  principal  of  said  estate  belonjijed  to  the  brothers,  and  was 
subject  to  their  debts,  althou^rh  the  testatrix  had  attempted  to  put  the  entire 
estate  beyond  the  reach  of  creditors  of  her  brothers.  Such  attempt  being 
inconsistent  with  public  policy  and  repujjnant  to-  the  statute  failed  to 
accomplish  her  intentions,  as  the  beneficial  intersts  of  her  brothers  in  the 
principal  fund  remained  under  their  control.  The  conditional  forfititare 
attached  only  to  the  rents  f\i\i\  pnfifs  Tlie  fiersonalty  should  first  beapplied 
to  the  payment  of  debts,  and  next  the  ch  lucellor  should  rent  out  the  proper 
ty  until  the  rents  should  pay  the  debts,  but  if  the  rents  of  i/he  real  estate 
should  be  insuificient  to  pay  tde  debts  in  a  reasonable  time  then  a  sale  of  »o 
much  of  the  realty  should  be  made  as  will  satisfy  the  same. 

J.  P.  Hobson  for  appellant. 

Br.shtfe  Robertson,  E.  D.  Walker  and  Wm.  Lindsay  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  administrator  of  Henry  Bland  having  obtained  a  judgment 
and  a  return  of  nulla  bona  ag^ainst  the  appellees, '  E.  U.  imd  J.  H. 
Bland,  brought  this  action  to  subject  to  the  payment  of  his  ilcbt 
property,  or  the  profits  thereof,  which  he  claims  is  held  in  trust  for 
them  under  the  will  of  their  sister,  Maria  Bland. 

The  question  is,  whether  under  its  provisions  they  own  any  estate 
or  interest  which  can  be  subjected  by  suit  to  the  payment  of  the 
debt. 

The  will  provides: 

1.  **  I  bequeath  and  devise  to  the  trustee  hereinafter  named  all  the 
property  not  otherwise  disposed  of  that  I  may  possess  and  own  at 
my  death,  real,  personal  and  mixed,  in  trust  and  for  the  following 
purposes : 

*'lt  is  my  will,  if  it  can  be  effectuated,  that  ray  brothers,  Evarts 
and  James,  shall  each  annually  (or  at  shorter  periods  in  discretion  of 
aaid  trustee)  receive  from  said  trustee  the  rents,  interest,  dividends 
and  profits  of  my  estate,  each  one  half  thereof.  It  is  also  my  desire 
that  their  interest  and  that  of  each  alone  in  the  rents,  Ac,  of  my 
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•estate  shall  in  no  manner,  directly  or  indirectly  be  subject  to  the 
debts  of  my  said  brothers,  or  either  of  them,  which  now  exist,  or 
which  they  may  Jiereafter  create,  and  being  advised  that  if  the 
right  of  my  said  brothei-s,  or  either  of  them,  in  and  to  said  rents, 
<&c.,  is  made  absolute,  certain  and  indivisible  that  their  creditors, 
contrary  to  my  wish  and  will,  may  passibly  subject  the  jsaid  rents, 
dividends,  &c.,  to  their  claims.  Now,  therefore,  to  meet  this  state  of 
case,  I  declare  the  right  of  my  said  brothers  to  receive  said  rents, 
profits,  Ac,  shall  only  accrue  annually,  and  that  the  same  shall  be 
paid  one-half  to  each  by  my  said  trustee  for  their  own,  their  present 
or  future  use,  or  for  their  voluntary  disposition  thereof,  and  if  by  any 
legal,  proceedings  against  said  trustee,  or  my  said  brothers,  or  either, 
the  said  rents,  iSbc.,  shall  be  aiiempied  to  be  subjected  to  the  debts  of 
my  said  brothers,  or  either,  then  the  rents,  interest,  dividends  or 
profits,  for  that  of  both  or  of  the  one  whose  interest  is  sought  to  be 
subjt^cted,  shall  be  added  to  the  fund  referred  to  in  the  ne.v  t  item  and 
my  said  brothers  shall  receive  no  part  thereof,  or  at  least  jthe  one  for 
whose  debt  it  is  sought  to  be  subjected. 

2.  "It  is  my  wish  that  tlie  principal  of  my  estate  shall  be  so  in- 
vested and  kept  invested  as  that  it  njay  produce  a  fair  and  reasonable 
profit  and  dividend.  It  is  also  my  wish  that  so  much  of  the  profit, 
<tc.,  of  my  estate  as  shall  not,  under  the  preceding  item,  be  paid  to 
my  suid  brothers  shall  be  treated  theieafter  as  principal  of  my  estate 
to  be  invested  in  such  way  as  to  yield  profit. 

3.  "If  either  of  my  said  brothers,  Evarts  or  James,  shall  die  un- 
married and  childless,  then  the  provisions  of  item  one  shall  be  for 
the  t>enefitof  the  survivor  during  his  life,  but  the  one  so  dying  first 
may  dj/  will  devise  one-half  the  principal  of  my  said  estate  to  whom 
he  soerer  desires^  but  such  devise  not  to  take  effect  until  the  death 
of  the  surviving  brother,  who,  meantime,  shall  receive  the  entire 
profits,  &c.,  subject  to  conditions  of  item  one  if  creditors  attempt 
to  intervene,  and  the  survivor,  Evarls  or  James,  may  dispose  of  the 

■  other  half  of  my  estate-then  remaininff  by  will  as  he  desires,  But  if 
either  or  botii  of  my  said  brothers,  Evarts  or  James,  shall  die 
intestate,  then  the  one-half  of  my  estate  which  he  might  have 
dispased  of  by  will-  shall  pass  to  his  children,  if  any  he  has,  or  if 
none,  then  to  the  children  of  his  surviving  brother,  jointly  with 
my  sister,  Lavina,  and  brother,  Strother,  or  their  heirs  or  devisees.'* 

i3y  subsequent  clauses  it  is  provided  that  if  Evarts  and  James,  or 
either  of  them,  at  any  time  become  free  of  debt,  then  one-half  the 
estate  is  10  be  conveyed  absolutely  to  tlie  one  so  free;  and  in  the 
event  both  become  free  or  die,  the  trust  is  to  ternjinate;  also  if 
the  trusteeship  should  be  vacant  the  county  court  may,  uj)on  their 
motion  or  that  of  the  survivor,  appoint  a  trustee;  also  that  the 
trustee  may,  with  their  consent  or  that  of  the  survivor,  make  invest- 
ments or  sell  the  property  and  re-invest  the  proceeds,  but  all  to  be 
held  as  principal  of  the  estate;  or  instead  of  renting  the  real  estate 
the  trustee  may  permit  them  to  occupy  it  or  part  thereof,  a  fair  rent 
to  be  charged,  and  enforced  as  a  lien  upon  the  crop  if  their  creditors 
attempt  to  subject  it ;  also  that  the  trustee  may  make  all  necessary 
improvements  or  repairs  with  their  consent,  or  that  of  the  survivor, 
ana  they  may  agree  upon  his  compensation. 

It  is  manifest  the  purpose  of  the  testatrix  was  to  give  to  these  two 
brothers  her  estate  without  its  being  liable  tor  their  debts.  The 
policy  of  our  law,  and  in  fact  its  express  provision,  forbids  the  crea- 
ation  of  any  trust  by  which  this  may  be  accomplished. 

Section  21,  article  1,  chapter  63,  of  the  General  Statutes,  says: 

"Estates  of  every  kind  held  or  posseshed  in  trust  shall  be  subject 
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to  the  debts  and  charges  of  the  persons  to  w^haso  use  or  for  whose 
benefit  they  shall  be  respet.*tively  held  or  possessed,  a.s  they  would  be 
subject  if  those  pei'sons  owned  a  like  interest  in  the  property  held  or 
possessed  as  they  own  or  shall  own  in  the  use  or  trust  thereof." 

Aceordhigly,  this  court  has  always  subjected  property  held  in  trust 
to  the  payment  of  the  debts  of  the  cei<((n  que  (ru.sf,  unless  a  discre- 
tionary pow^r  was  given  to  the  trustee  to  withhold  all  payment  or 
benefit  from  him.  In  such  a  case  there  exists  no  owMiership  by  the 
cestui  que  trust  in  the  use  of  the  property.  He  has  no  beneficial  in- 
terest. The  ownership  is  in  the  trustee  with  the  power  to  give  or 
not,  as  he  may  please.  There  exists  no  claim  which  the  cestui  ^ue 
tru^t  can  enforce  against  the  trustee,  and,  therefore,  no  right  exists 
in  the  debtor  which  the  creditor  may  by  substitution  enforce. 

The  will  of  Maria  Bland,  however,  creates  no  such  trust ;  but  one 
is  created  in  the  profits  of  the  estate,  which  the  will  provides  shall  be 
forfeited  in  case  the  creditors  of  the  cestui  que  trusts  attempt  to  sub- 
ject them  to  the  payment  of  their  debts. 

This  having  been  done  by  the  institution  of  this  suit,  it  Ls  now 
claimed  that,  ipsofacto^  they  have  been  divested  of  all  interest  in  the 
estate. 

It  is  contended  that  the  testatrix  had  a  right  to  annex  a  condition 
to  the  bounty ;  that  she  had  a  right  to  say  it  should  be  defeasible  in 
a  certain  event,  and  that  this  cannot  be  said  to  be  in  fraud  of  any 
creditor  of  the  cestui  que  trust. 

Trusts  created  by  will  are  to  be  regarded  according  to  the  intention 
of  the  testator,  unless  it  be  contrary  to  law  or  public  policy.  He 
can  not  so  execute  his  will  that  a  compliance  with  it  will  result  in  a 
violation  of  law.  He  can  not  override  the  statute.  The  power 
to  make  the  will  comes  from  it.  The  statute,  supra,  however,  only 
subjects  trust  estates  of  every  description  to  the  debts  of  the  cestui 
que  trust;  and  it  is  said  that  here,  by  the  happening  of  the  continsr- 
ency  named  in  the  will,  which  was  to  work  a  forfeiture,  no  trust 
exists. 

Conceding  this  to  be  true,  yet  it  will  be  noticed  the  intended  for- 
feiture relates  alone  to  the  profits  of  the  estate;  and,  in  the  event  they 
do  not  go  to  the  conditional  cestui  que  trusts,  they  are  to  become  a 
part  of  the  principal  of  the  estate. 

The  case  is  unlike  that  of  Marshall's  trustee  v.  Rash,  <fec-,  87  Ky., 
116,  because  there  the  portion  of  the  cestui  que  trust  was  given  to 
him  absolutely,  but  with  discretion  in  the  trustee,  in  whom  the  con- 
trol or  title  was  vested,  to  pay  him  such  portions  of  the  profits  and 
in  such  manner  a«  he  might  think  best.  This  was  but  giving  him  a 
reasonable  discretion  in  the  matter;  one  which  he  was  bound  to  ex- 
ercise in  good  faith,  and  the  reasonable  exercise  of  which  a  court 
would  compel  for  the  benefit  of  the  beneficiary.  In  that  cnse  both 
the  estate  and  the  right  to  the  prc/fits  belonged  to  the  cestui  que  truAt, 
the  title  and  control  being  vested  in  the  trustee.  There  was  no  qu<^ 
tion  of  forfeiture  in  the  case,  or  of  the  existence  or  non-existence  of 
an  estate  in  the  debtor,  and  it  was  properly  subjected  to  the  payment 
of  his  debts.    The  statute  applied  in  that  case. 

It  will  not  do  to  say  that  the  Intention  of  the  testator  must  lie  exe- 
cut<xl  without  regard  to  the  existing  law.  Suppose  he  were  to  give 
a  fund  in  trust,  and  merely  provide  that  it  should  not  be  liable  for 
the  debts  of  the  cestui  que  trust.  To  subject  it  to  them  would  violate 
the  testator's  intention,  and  yet  no  one  will  claim  that  it  could  not 
be  done.  The  testator  must,  in  making  his  will,  conform  to  the  ex- 
isting law. 

Upon  the  other  hand,  the  case  of  White  v.  Thomas'  trustee,  <tc.. 
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8,  Bui^h  661,  relied  upon  by  the  other  side,  is  not  like  this  one.  There 
the  cestui  que  trust  had  no  power  to  dispose  of  the  estate.  The  prop- 
erty was  devised  to  an  executor  in  trust  for  a  person  with  permission 
to  the  executor  of  affording  to  another  party  the  use,  or  the  value  of 
the  use,  of  a  part  of  it ;  and  the  creditor  of  the  latter  attempted  to 
subject  this  use  to  the  payment  of  his  debt.  The  mere  use  was  given 
it  to  terminate  if  any  sale  should  be  attempted  by  the  donee  or  any 
creditor. 

In  this  case,  however,  the  provision  of  the  will,  relative  to  forfeit- 
ure, relates  merely  to  the  profits  of  the  estate ;  and  it  is  provided, 
that  in  the  event  of  the  happening  of  the  condition  of  forfeiture  they 
are  to  become  a  part  of  the  principal  of  the  estate. 

Undoubtedly  a  testator  is  under  no  obligation  to  provide  for  the  pay- 
ment of  the  debts  of  the  devisee.  It  is,  of  course,  no  fraud  upon  the 
creditors  if  he  does  not  do  so.  He  may  condition  his  bounty  as  suits 
him,  if  he  violates  no  ruleof  law.  He  may  provide  that  it  shall  cease 
upon  the  bankruptcy  of  the  donee  and  goto  another;  also  that  thisshall 
take  place  upon  the  filing  of  a  creditor's  suit  to  subject  the  estate  to 
the  debt  of  the  first  donee.    BramhaJI  v.  Ferris,  4  kernan,  41. 

He  can  not,  however,  substantially  give  the  estate  to  the  debtor, 
and  at  the  same  time  place  it  beyond  the  reach  o'f  his  creditors. 

Here  the  testatrix  gives  to  her  two  brothers  the  absolute  power  of 
disposing  by  will  of  the  estate. 

It  is  not  a  mere  power  of  disposition  to  some  particular  person,  or 
for  some  particular  purpose;  but  they  may  by  will  dispose  of  it  in 
any  way  they  desire.  This  unlimited  power  of  disposal  is  utterly 
inconsistent  with  the  idea  that  the  party  possessing  it  has  no  interest 
in  the  property. 

It  is  only  in  cases  where  the  happening  of  the  event  has  divested 
the  devisee  of  all  interest  in  the  property  that  the  courts  have  said 
there  was  nothing  that  could  be  reached  by  his  creditors.  As  care- 
ful an  examination  as  we  have  been  able  to  make  shows  this  to  be 
the  fact. 

In  this  instance  by  the  happening  of  the  event  named  in  the  will 
the  profits,  instead  of  being  paid  to  the  cestui  que  trusts,  became  a 
part  of  the  principal  of  the  estate,  with  the  power  in  them  to  dis- 
pose of  it  all  by  will  as  they  please. 

It  can  hardly  be  said  there  was  any  forfeiture  of  the  profits  as  to 
them,  and  while  the  case  undoubtedly  is  of  a  character  warranting 
discussion  pro  et  co?i,  yet,  regarding  all  the  provisions  of  the  will,  the 
property  issubvStantially  that  of  E.  U.  and  J.  H.  Bland. 

The  testatrix  desired  to  so  provide  that  their  creditors  could  not 
reach  it.  This  she  evidently  attempted  to  do;  but  she  also  undoubt- 
edly thought  and  intended' that  even  after  the  happening  of  the 
event,  which  would  add  the  profits  to  the  principal  of  the  estate  and 
stop  their  payment  by  the  trustee  to  her  two  brothers.  I  hey  would 
still  be  the  beneficiaries  of  the  estate.  This  being  her  intention,  and 
this  being  the  real  effect  of  the  will,  the  property  is  liable  to  their 
debts.  The  law  regards  the  substance  rather  than  the  form,  and  per- 
sons disposing  of  their  property  by.  will  can  not  be  permitteff  to 
really  make  a  debtor  the  beneficiary  of  their  bounty,  and  by  evasion 
defeat  the  statute  for  the  i)rotection  of  the  creditor.  The  judgment 
sustaining  the  demurrer  to  the  petition  and  dismissing  the  action  is 
reversed,  with  directions  to  the  lower  court,  in  the  event  no  valid 
defense  is  presented  to  the  appelLi ill's  debt,  to  apply  to  its  payment 
the  personalty  of  the  esUite,  and  if  need  be  rent  out  the  realty  for 
this  purpose;  and  if  this  will  not  satisfy  it  within  a  reasonable  time 
then  a  sale  of  so  much  of  the  realty  as  may  be  necessary  will   be 
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ordered,  and  for  all  further  necessary  proceedings  consisteut  with  this 
opinion. 


Bull,  &o.  v.  Ky.  National  Bank. 
(Filed  Sept.  30,1890.) 

1.  Trusts— Const fuchon  of  wills — Deftasiblt  life  estates — The  testator,  after 
devising  certain  specified  property  to  bis  two  sons,  to  be  held  in  tra^t  by 
his  executor,  and  to  be  controlled  by  him  daring  the  life-time  of  said  «o08. 
Robert  and  Edward,  the  execator  to  pay,  in  quarterly  payments,  the  net  pro- 
ceeds of  the  rents  and  profits  to  the  beneficiaries,  provides,  in  his  will,  as 
follows  :  **  The  said  property  shall  not  be  in  any  manner  encumbered  fty\  not  shall 
it  or  its  rents  or  profits  be  in  any  iv.iy  suftjected  to^  the  debts  of  my  son,  Edvafd, 
either  by  process  of  /aiv^  or  t>y  any  order,  assii^nment  or  contra*  t  he  may  make,  and 
should  It  at  any  time  '>e  held  by  a  court  0/  last  resort  th  it  said  rents  and  profits  an 
liable  to  be  subjected  to  the  debts  of  Edward^  or  liable  to  ke  anticipated  or  encumbetcd 
by  him^  then^  in  that  event ^  I  direct  that  my  executor  shall  them eforth  pay  the  ren's 
and  pro/Its  of  the  said  property  to  the  ivife  of  said  Edward  for  her  separate  u*i, 
free  ftom  the  debts  or  control  of  her  said  husband,*'' 

In  an  equitable  action  by  the  appellee  to  subject  the  interest  of  Edward 
in  the  property  to  the  payment  of  his  debts,  IJeld-  -That  by  the  provision  of 
the  will  cited  a  trust  estate  for  life  in  the  rents  and  profits  of  his  estate  vested, 
subject  to  be  divested  upon  the  judgment  of  this  court,  subjecting  any  por- 
tion of  said  rents  and  profits  to  the  payment  of  the  debts  of  said  EJwarJ; 
but  the  rents  and  profits  accruing,  up  to  the  date  of  the  delivery  of  this 
opinion,  are  subjected  to  the  payment  of  said  debts.  The  rents  and  profitR 
accruing  thereafter  shall  constitute  the  separate  estate  of  the  wife  of  Ed- 
ward. Chapter  63,  article  1,  section  21,  General  Stautes,  can  have  no  appli- 
cation to  this  case,  as  here  the  beneficial  interest  in  tlie  ctstui  f/ue trust  wMfs 
to  exist  upon  the  happening  of  the  event  annexed  to  the  devise,  and  be- 
comes vested  in  his  wife,  so  there  is  no  Kstate  jn  Edward  for  either  himself 
or  his  creditors,  and  as  the  devisor,  his  father,  had  the  power  to  make  i»tich 
a  limitation  or  create  the  defeasance,  when  disposing  of  his  own  er»tate, 
neither  Edward  or  his  creditor  can  complain. 

Equitable  life  estates,  or  a  beneficial  interest  in  the  debtor,  can  not  escape 
subjection  to  the  payment  of  his  debts,  but  here  he  has  no  estate,  because 
the  debtor  becomes  divested  by  the  very  terms  of  the  will  that  neither  mis- 
leads or  de  jeives  the  creditor,  who  is  trusting  the  beneficiary  in  the  business 
transaction. 

Divesting  one  of  his  life  estate  in  rents  and  profits  is  equivalent  to  divest- 
ing him  of  all  inten-st  whatever  in  such  estate,  he  having  no  interest,  except 
in  such  rents  and   profits. 

■  2.  .Vocation  -Presumptions  as  to  findin^^s  of  fact  by  chancellor — The  findings  of 
a  chancellor,  upon  the  issue  of  releasing  the  trust  estate  from  liability  on  » 
note  by  the  execution  of  a  new  note  by  the  trustee,  as  an  indorser  in  hie 
individunl  capacity,  will  not  be  disturbed  where  the  evidence  is  conflicting, 
as  it  will  be  presumed  correct. 

Jno.  C.  Ru-'sell,  Gary  A  Spindle -and  Richards  &  Harris  for  appel- 
lants. 

H.  L.  Stone,  Hargis  &  Eastin  and  P.  B.  Muir  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

These  consolidated  artions  were  heard  together,  and  a  judgment 
rendered  for  the  bank. 


r 


BULL,  &C.  V.  KV.  NATIONAL  BANK.  537 

The  defense  relied  on  by  the  appellant  is,  that  the  bank  (appellee) 
agreed  that  new  notes  should  be  executed  for  the  old  notes  then  ow- 
ing, and  that  William  Cromey's  name,  as  an  individual  indorser, 
should  be  substituted  in  lieu  of  his  name  as  executor  and  trustee  of 
Bull's  estate,  thereby  releasing:  the  estate  of  Bull  from  any  and 
all  responsibility  upon*  the  paper.  This  new  paper  was*  executed  in 
January,  of  the  year.  1886,  and  was  given,  as  defendants  allege,  for 
the  purpose  of  releasing  the  liability  of  the  trust  property,  and 
making  Cromey  individually  liable,  when,  in  fact,  the  defendants 
say  the  bank,  in  violation  of  its  agreement,  entered  into  an  arrange- 
ment with  the  trustee,  unknown  to  them,  by  which  his  liability  as 
such  was  still  continued,  regardlessof  the  arnmgement  under  which 
the  new  notes  were  executed,  the  same  now  in  controversy.  They, 
therefore,  deny  the  right  of  recovery. 

The  agreement  or  consideration  lor  the  renewal  of  these  notes  is 
established  by  Mrs.  Bull  and  her  sons,  but  denied  by  both  Fetter, 
the  president  of  the  bank,  and  by  Cromey,  the  trustee,  who,  in  sub- 
stance, say  that  the  entire  arrangement,  including  that  fixing  the 
liability  of  the  trustee,  was  made  at  the  instance  of  the  appel- 
lants. 

The  appellants  were  the  principal  obligors  in  the  greater  part  of 
this  large  indebtedness,  and  it  is  unreasonable-  to  believe  that  the 
bank  would  release  solvent  parties  to  obtain  as  an  indorser  or  secur- 
ity one  who  was  insolvent.  The  evidence,  however,  is  conflicting, 
and  the  chancellor,  in  our  opinion,  ruled  properly  on  that  branch  of 
the  case.  The  testimony  shows  that  the  notes,  originally  discounted 
by  the  bank,  was  for  the  benefit  of  one  or  the  other  of  the  parties  to 
them.  The  bank  parted  with  its  money  in  good  faith,  ana  to  those 
who  are  now  partitas  to  the  renewal  paper. 

The  loans  may  have  been  large  and  unusual,  but  in  the  absence 
of'fraud  or  bud  faith  on  the  part  of  the  appellee  the  liability  of  the 
parties  to  the  paper  can  not  be  questioned,  and  the  right  of  the  ap- 
pellee to  come  into  a  court  of  equity,  after  exhausting  the  remedy 
at  law,  for  the  purpose  of  obiaining  relief,  is  equally  plain. 

The  important  question,  and  the  only  one  nwessary  to  he  consid- 
ered, arises  from  the  will  of  John  Bull,  in  that  part  of  the  devise  to 
each  of  his  sons,  by  which  it'is  provide<l  that  the  rents  and  profits 
of  the  estate  devised  shall  not  be  subject  to  the  claims  of  any  credi- 
tor. . 

Under  our  statute,  construed  by  repeated  decisions  of  this  court, 
it  has  been  held,  that  where  there  is  a  benetieial  interest  in  the  prop- 
erty, that  interest  maybe  subjectid  to  tiie  payment  of  the  debts 
of  the  beneficiary.  In  the  recent  case  of  Bland's  adm'r  v. 
Bland,  decided  at  the  present  term,  the  interest  of  the  devisee  w^as 
held  to  be  liable,  upon  the  ground  tliat  tne  provisions  of  the  will 
attempted  to  exempt  the  estate,  or  its  rents  and  profits,  from  being 
subjected  to  the  payment  of  the  debts  of  the  devisee,  and  at  the 
same  time  vesting  in  the  devisee  the  absolute  power  of  disposing  of 
the  whole  estate  as  he  nii^^ht  dreni  projx  r.  That  was  a  case  in 
which  the  benefits  of  the  rents  and  issues  were  taken  from  the  dev- 
isee and  added  to  the  principal,  with  the  power  given  the  devisee  to 
dispose  of  it  by  will  as  he  pleased. 

It  is  said,  in  the  opinion  in  that  case,  that  the  profits  or  income  of 
the  estate  was  not,  in  fact,  forfeited,  by  reason  of  the  attempt  by  the 
creditor  to  subject  it,  but  only  added  to  the  principal,  thus  en larg- 
inff  the  estate,  the  disposition  of  which  was  left  alone  to  the  bene- 
ficiary, if  he  saw  proper  to  devise  it;  that  being  invested  with  such 
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a  title,  to  hold  that  the  devwee  had.  no  interest,  is  c^ontrao^  to  the 
plain  provision  of. the  will. 

In  the  case  before  us  the  testator  devised  certain  specified  prop- 
erty, to  be  held  in  trust  by  his  executor,  and  to  be  controlled  by  him 
durinia:  the  life-time  of  Edward  and  Robert  (the  sons),  the  executor 
to  pay,  in  quarterly  payments,  the  net  proceeds  of  the  rents  and 
prolits  to  the  beneficiary.  Following  thisdeviseto  Edward,  and  a  like 
devise  to  Robert,  is  this  provision  :  "The  said  property  shall  not  be, 
in  any  manner,  encumbered  by,  nor  shall  it  or  its  rents  or  profits  be, 
in  any  way,  anticipated  by,  or  in  any  way  subjected  to  the  debts  of 
my  son,  Edward,  either  by  process  of  law,  or  by  any  ortler,  assipi- 
ment  or  contract  he  may  make;  and  should  it,  at  any  time,  be  held 
by  a  court  of  last  resort  that  said  rents  and  profits  are  liable  to  be 
subjected  to  the  debts  of  Edward,  or  liable  to  be  anticipated  or  en- 
cumbered by  him,  then,  in  that  event,  I  direct  that  my  executor 
shall  thenceforth  pay  the  rents  and  profits  of  the  said  property  to 
the  wife  of  said  Edward  for  sejwirate  use,  free  from  the  debts  or  con- 
trol of  her  said  husband."  ThftfeaturedistinKuishingthis  case  from 
that  of  Bland  v.  Bland  is,  that  in  the  case  of  Bland  the  devisee  was 
never  divested  of  his  interest  or  deprived  of  his  title,  but  was,  in 
fact,  given  such  an  absolute  estate  as  to  exclude  the  idea  that  he  was 
not,  in  any  sense,  a  beneficiary.  Here  the  use  and,  we  might  say, 
the  life  estate  ceases  in  Edward,  and  becomes  vested  in  his  wufe,  so 
there  is  no  estate  in  IDdward  for  either  himself  or  his  children,  and 
as  the  devisor  (his  father)  had  the  pow^r  to  make  such  a  limitation, 
or  create  the  defeasance,  when  disposing  of  his  own  estate,  neither 
Edward  or  his  children  can  complain.  Equitable  life  estates,  or  a 
beneficial  interest  in  the  debtor,  can  not  escape  subjection  to  the  pay- 
ment of  his  debts;  but  here  he  has  no  estate,  because  the  debtor  be- 
comes  divested  by  the  very  terms  of  the  will,  that  neither  misleads 
or  deceives  the  creditor,  who  is  trusting  the  beneficiary  in  the  busi-  | 
ness  transaction.  It  is  said,  however,  the  corpus  of  the  estate  is  in 
Edward,  and  the  rent^  or  profits  vested  in  his  wife.  The  estate  is  in 
the  trustee,  with  the  right  of  Edward  to  the  rents,  to  be  paid  him  I 
by  the  trustee  as  they  become  due,  and  upon  the  conditions  ex-  i 
pressed  in  the  will  of  his  father.  When  you  take  from  the  princi-  I 
pal  devisee  the  use  or  enjoyment  of  the  income,  and  this  is  all  he  i»  j 
entitled  to,  nothing  remains  of  the  estate  for  him.  There  is  no  es-  J 
tate  left  in  Edwani  that  a  chancellor  can  reach,  or  to  which  Efiward  j 
could  assert  any  right  to,  after  the  happening  of  the  event,  by  which  | 
he  is  divested  of  title,  and  hio  wife  becomes  entitled  to  the  rents 
and  ])r()fits.  It  is  argued  that  this  is  a  mere  evasion  of  the  statute, 
by  which  it  is  provided  that  '^estates  of  every  kind,  held  or  pos- 
sessed in  trust,  shall  be  subject  to  the  del)ts  and  charges  of  the  per- 
sons to  whose  use,  or  for  whose  benefit  they  shall  be  respectively 
held  or  possessed,''  and  that  no  such  devise  should  receive  the  sanc- 
tion of  this  court.  That  it  was  the  purpose  of  the  testiitor  that  his 
sons  should  use  and  enjoy  the  property  devised  to  them,  unmolested 
by  any  creditor,  is  apparent,  but  this  attc)r(ls  no  reason  for  disturb- 
ing the  provisions  of  the  will  on  this  subject,  if,  by  its  terms,  their 
e^iuitable  interest  was  passed  to  others.  It  is  a  mistaken  idea  to  say 
that  the  devise  gave  to  the  sons  an  equitable  life  estate  in  the  prop- 
erty, or  in  the  rents  and  profits,  as  by  the  provisions  of  the  will, 
under  whicli  tliis  title  is  passed  to  the  sons,  they  are  to  become 
divested  of  the  title  upon  a  certain  contingency.  The  testator  was 
not  required  to  anticipate  the  extravagance  of  the  beneficiaries  of 
hi«<  bounty,  so  as  to  provide  for  tnose  who  might  thereafter  become 
their  creditors;  but,  on  the  contrary,  the  property  devised,  belong- 
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in^  to  him,  he  had  the  right,  and  it  was  his  duty  to  secure  the 
sons,  aiid,  particularly,  their  families  against  such  a  reckless  use  of 
their  property  as  might  reduce  them  to  want.  There  is  nothing  in 
such  a  provision  as  effects  a  sound  public  policy,  or  makes  this  de- 
vise of  the  testator  superior  to  the  law  of  the  land.  The  testator 
might  as  readily  have  devised  the  estate,  in  the  first  place,  to  the 
wives  of  his  two  sons,  or  any  they  might  thereafter  have,  in  order 
to  presserve  it  for  their  families,  and  the  argunient  could  then  be 
used  that  this  was  done  merely  to  enable  the  wives  to  hold  the 
property  that  his  sons  might  enjoy  it,  and  still  the  devise  would  be 
upheld.  Counsel  seem  to  have  overlooked  the  fact  that  this  was  the 
testator's  own  property  he  was  disposing  of,  and  not  his  sons,  and 
argue  as  if  the  testator  had  no  power  to  annex  a  condition  to  the 
devise  that  might  terminate  at  once  all  interest  the  sons  had  in  the 
property.  It  is  said  there  is  no  authority  or  precedent  to  be  fol- 
lowed in  this  case,  but  after  a  careful  examination  of  a  number  of 
cases,  we  find  the  right  of  a  testator  to  make  such  a  disposition  of 
his  estate  fully  sustained,  and  have  failed,  by  reference  to  the  author- 
ities referred  to  by  counsel  for  the  appellees  to  And  any  single  case  in 
which  their  view  of  this  question  is  njaintained.  Some  of  the 
authorities  go  to  the  extent  of  holding  that  the  interest  and  divi- 
dends of  real  or  pei-sonal  property  held  in  trust  njay  be  enjoyed  by 
the  beneficiary,  without  liability  for  his  debts.  Nichols  v.  Eaton, 
91  U.  S.,  716. 

This  court  has  held  the  contrary  doctrine,  but  has  never  gone  so 
far  as  to  adjudge  that  the  beneficiary  might  not  lose  his  estate,  upon 
the  happening  of  a  contingency  provided  by  the  terms  of  the  trust. 
A  testator  can  not  vest  the  title  in  a  trustee  for  the  use  of  another, 
and  permit  its  enjoyment  by  the  oei^fui  que  tru.^f  without  subjecting 
it  to  the  debt«  of  the  latter.  This  is  the  rule  in  this  State,  and  the 
doctrine  recognized  in  this  case  is  not  inconsistent  with  it. 

While  the  trustee  holds  the  property  for  the  use  of  the  debtor  he 
holds  it  subject  to  the  claims  of  *his  creditors,  but  when  the  pro{>- 
erty  or  its  profits  is  to  be  applied  to  the  use  of  the  beneficiary  (the 
debtor)  for  a  limited  period,  or  until  the  happening  of  a  certain 
event,  when  the  title  or  the  entire  p)rofics  is  to  vest  in  another,  then 
the  rights  of  ihe  creditor  to  subject  it  for  the  debt  of  the  fii-st  taker 
ispfone.  The  testator  provides,  **that  if  at  any  time  it  should  be 
held  by  a  court  of  last  resort  that  said  rents  and  profits  are  liable  to 
be  subjected  to  the  debts  of  Edward,  or  liable  to  be  anticipated  or 
encumbered  by  him,  then,  and  in  that  event,  I  direct  my  executor 
to  pay  the  rents  and  profits  of  said  property  to  the  wife  of  Edward 
for  her  separate  use,  tree  from  the  debts  or  control  of  her  husband.'' 
Why  should  the  executor  hold  the  rents  and  profits  any  longer  than 
the  event  contemplated  by  the  testator?  The  will  provides  that  he 
shall  not,  and  the  credit  given  the  devisee  is  based  on  the  title  ac- 
quired under  the  will  of  his  father.  If  he  had  a  life  estate,  or  was 
entitled  to  the  rents  and  profits  for  life,  without  any  condition  or 
limitation  as  to  his  right,  the  property  could  be  subjected,  and  the 
claim  of  the  creditor  enforced ;  or,  if  any  income  was  in  the  hands 
of  the  trustee  that  the  beneficiary  could  demand  paid  over  to  him, 
as  a  matter  of  right,'  to  that  extent  the  creditor  would  obtain  relief, 
as  in  this  case  the  income  and  profits  were  due  and  payable  to  the 
appellant  up  to  the  time  he  was  divested  of  title,  and  the  chancellor 
could  subject  it.  It  may  be  proper  to  consider  the  authorities, 
>;:ng:lis&  and  American,  on  this  subject.  In  Lewis  v.  Lewis,  6 
Simms.,  — ,  the  testator  devised  certain  lands  to  trustees  to  reco'^er 
rents,  and  to  pay  a  certain  sum  for  the  benefit  of  his  son^s  family, 
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and  the  residue  for  thease  of  his  son,  with  no  power  on  the  part  of 
his  son  to  charge  or  alienate  it,  and  that  it  should  not  be  subject  to 
the  claims  of  creditors.  The  will  also  provided  that  jf  the  son  vio- 
lated the  provisions  of  the  trust  the  residue  should  not  be  paid  to  him, 
but  should  be  accunnulated.  The  trustee  conveyed  the  property  for 
creditors,  and  it  was  held  that  his  interest  in  the  residue  ceased. 

In  Brandon  v.  Robinson,  18  Yesey,  433,  Lord  Eldon  said:  **There 
is  no  doubt  that  property  may  be  given  to  a  man  until  he  shall  be- 
come bankrupt;  it  is  equally  clear,  generally  speaking,  that  if  prop- 
erty is  given  to  a  man  for  his  life,  the  donor  can  not  take  away  the 
incidents  of  a  life  estate.^'  If  a  condition  is  so  expressed  as  to 
amount  to  a  limitation,  reducing  the  interest  short  of  a  life  estate, 
neither  the  man  nor  his  assignees  can  have  it  beyond  the  period 
limited.  This  statement  of  the  lord  chancellor  embraces  the  whole 
law  in  this  chu^s  of  cases. 

In  the  case  of  Oldiiain  v.  Oldham,  equity  cases,  volume  3,  before 
the  Master  of  the  Rolls  the  question  was,  whether  Oldham  had  been 
divested  of  his  life  interest  in  an  annuity  by  entering  into  a  compo- 
sition with  creditors,  the  annuity  to  pass  to  the  wife  in  the  event  he 
should  anticipate  or  dispose  of  the  fund,  or  should  have  a  flat  in  bank- 
ruptcy duly  issued  against  him.  He  pledged  this  future  income, 
and  in  a  contest  between  the  creditors  of  Oldham  and  the  trustees  i 
it  was  adjudged  that  the  stipulations  of  the  trust  should  be  execa-  ' 
ted,  and  that  his  life  interest  was  gone. 

The  case  of  Shee  v.  Hale,  13  Vesey  in  Chancery,  404,  John 
Wortham,  by  his  will,  bequeathed  to  his  son,  through  trustee!*, 
an  annuity  of  200£  dt^ring  his  life,  with  the  condition  that  it  was  to 
fall  into  the  residium  of  the  estate,  in  the  event  his  son  should  sell, 
assign,  or  part  with  the  same  as  a  security  for  money  to  be  ad- 
vanced, or  should  anticipate  the  same  by  pledging,  &c.,  except  only 
as  to  the  then  next  annual  quarterly  payment.  The  son  took  the 
benefit  of  the  insolvent  act,  and  his  assignees,  claiming  the  annuity, 
it  was  held  that  the  assignees  could  not  take  the  fund,  but  that  it 
passed  as  directed  by  the  will. 

The  doctrine  of  the  English  courts  is  well  settled  on  the  point       i 
involved,  and  the  courts  ol  this  country  have  followeti  it;  and  in 
Nichols,  assignee,  v.  Eatin,  1  Otto,  716,  the  Supreme  Court  was  not       i 
disposed  to  accept  the  doctrine,  in  so  far  as  restricteil  the  power?* of 
testamentary  disposition,  so  as  to  prevent  the  beneficiary  from  usinjr 
and  enjoying  the  benefits  of  the  devise  against  claims  of  cre-litors.       j 
In  that  case  the  bankruptcy  of  the  devisee  was,  by  the  will,  to  ter-        ] 
minate  all  his  interest  in  the  estate,  and  the  creditors  were  denied 
the  right  to  the  estate,  or  its  profits,  after  the  act  of  liankruptcy.       | 
Where  the  debtor,  who  is  the  beneficiary,  has  any  substiintial  rijfht 
in  the  property  that  a  chancellor  can  expose,  then,  so  long  as  this 
right  continut^s,  his  interest  is  liable  for  his  debt*^,  but  no  longer. 
The  event  hap|)ening,  upon  which  the  interest  passes  to  another,  the       | 
creditor  is  without  remeily.  I 

Nor  are  we  without  precedent,  establishing  the  doctrine  that  the  ' 
event  upon  which  the  beneficiary  may  be  divested  of  title  maybe  j 
the  decision  of  a  chancellor,  subjecting  the  interest  or  income  to  the  | 
payment  of  the  debts  of  the  ce«tui  que  tru^f. 

Joshua  Ferris  died  in  1848,  leaving  this  codicil  to  his  will:  *•! 
hereby  declare,  in  making  provision  in  ray  will,  that  the  income  of 
one-third  of  my  estate,  after  payment  of  debts  and  legacies,  »hoM 
be  paid  to  my  son,  Myron  H.  Ferris.  It  was  my  design  to  make  pro- 
vision for  the  support  of  himself  and  family,  which  could  not  be 
taken  from  them  by  his  creditors,  and  for  the  purpose  of  makinjc 
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myself  more  plainly  understood  on  this  point,  and  to  carry  out  said 
design,  it  is  my  will  that  in  case  creditor'.s  bill  shall  be  filed,  or  any 
proceedings  instituted  against  my  son,  Myron,  for  the  purpose  of 
reaching  the  interest  or  income  so  provided  fir  hira,  and  divesting 
it  from  the  object  intended  by  me,  and  a  decree  or  judgment  ob- 
tained for  that  purpose,  that  then,/ro//i  that  period,  the  said  interest 
or  income  shall  cease,  and  I  direct  my  executors,  from  thenceforth, 
to  expend  the  said  interest  or  income  for  the  support  of  the  family 
of  Hiiid  Myron  II.  Ferris,  either  by  paying  tlie  same  to  his  wife, 
or  in  any  other  practicable  way,  in  their  discretion."  Bramball  v. 
Ferris,  14  N.  Y.,  41.  The  controversy  was,  in  that  case,  between 
the  creditors  of  the  son  and  the  devisees  over  or  the  executor. 

The  New  York  C(»urt  of  Appeals  was  then  presided  over  by 
Denio,  as  chief  justice,  with  three  associat»»s,  and  the  Supreme 
(><)urt  judges,  four  in  number,  ex-ofticio  members  of  the  Court  of 
Apj)eals  at  the  time  thiit  case  was  decided.  Separate  opinions  were 
clelivertHl  from  each  court  holding,  without  dissent,  tiie  provisions 
of  the  will  of  Lewis,  that  the  interest  of  the  devisee  should  cease  on 
the  recovery  of  a  judgment  by  creditors,  was  valid. 

In  the  case  of  \V  hite  v.  Thomas,  trustee,  H  Busii,  G61,  the  will  pro- 
vided that  the  right  of  another  to  use  the  property  devised  should  not 
be  subject  to  alienation  or  sale,  and  that  the  right  to  the  use  should 
terminate  upon  an  attempt  to  do  so  by  the  beneficiary  or  her  creditors. 
This  provision  was  upheld,  on  the  ground  that  Mrs.  White  had  no 
interest  in  the  property.  These  cases,  it  seems  to  us,  should  be  con- 
clusive of  the  question  raised,  and  in  no  wise  subverts  the  rule  of 
law  that  one  vested  with  an  interest  \<\  property  can  not  use  or  oc- 
cupy it  to  the  exclusion  of  creditors.  Nor  can  the  devisor,  v/ho  has 
attempted  to  secure  an  estate  for  the  benefit  of  those  who  are  to 
take  under  him,  be  charged  with  fraud  in  endeavoring  to  anticipate 
the  wants  of  his  sons  or  their  families,  or  liable  to  the  charge  of  con- 
triving, in  violation  of  law,  to  place  the  estate  devised  be^'ond  the 
reach  of  his  son's  creditors.  It  was  his  estate.  He  had  the  right  to 
place  the  limitation  upon  its  duration  ;  and  the  creditor,  dealing  with 
the  son,  knew  the  nature  of  his  title. 

A  judgment  subjecting  the  income,  due  at  the  date  this  opinion 
was  delivered,  should  be  entered,  and  then  all  the  interest  of  the 
sons  ceases  in  the  profits  and  income  of  the  prof)erty. 

Judgment  below  is  reversed  that  such  a  judgment  may  be  en- 
tered; in  all  other  respects,  it  is  aflirmed. 


First  National  Bank  v.  Lancaster. 

{Filed  Oct.  16,  1890— Ao^  to  be  Reported.) 

Fraudulent  convc\ances — Two  bachelor  brothers,  owning  and  operating  a 
large  distillery  and  farm,  became  involved  financially  and  made  an  assij?n- 
ment  for  the  benefit  of  their  creditors.  At  the  assignee's  sale  their  brother, 
who  was  the  owner  of  a  distillery  in  Marion  county,  became  the  purchaser 
of  the  distillery  and  farm  sold,  and  executed  his  notes  for  the  purchase 
money.  After  the  purchase,  his  two  brothers  remained  on  the  farm  and 
carried  on  the  farming  and  distillery  business  for  a  number  of  years,  as 
ailments  for  their  brother,  the  owner,  and  received  as  compensation  for  their 
services  only  a  sum  suffioient  for  their  board  and  clothing,  besides  caring 
for  their  mother,  who  lived  with  them  and  who  owned  a  dower  interest  in  a 
part  of  the  land.  Shortly- after  the  purchase  a  sudden  rise  in  whisky 
eaabled  the  brother  to  realize,  from  the  product  of  his  two  distilleries,  large 
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profits,  with  which  he  paid  off  his  parohase-money  notes,  and  purchased  a 
distillery  near  Samaels'  depot,  which  he  placed  under  the  control  of  his  two 
bachelor  brothers.  Afterwards  creditors  of  the  two  bachelor  brothers,  hold- 
ing unsatisfied  debts,  filed  their  snits  in  equity,  seekinj?  to  subject  the  prop- 
erty controlled  by  them  to  their  debts,  alleging  that  the  purchaser  was 
holding  it  in  secret  trust  for  them  ;  or,  if  this  could  not  be  done,  they 
prayed  that  the  value  of  the  skill  and  labor  of  the  two  brothers,  which  they 
alleged  were  of  the  reasonable  value  of  $2,T)00  each  per  annum,  be  applied 
to  the  payment  of  their  debts,  ^eld — That  the  proof  establishes  the  fact 
that  the  brother  who  purchased  the  property  did  not  hold  it  in  trust  for  his 
two  insolvent  bachelor  brothers,  they  having  no  interest  in  it,  nor  the 
profits  arising  from  it,  being  merely  agents  for  the  purchaser,  and  receiv- 
ing only  a  support  for  themselves  and  mother  as  compensation  for  their 
services.  Nor  could  the  chancellor  subject  the  value  of  their  skill  and  labor 
for  the  benefit  of  their  creditors,  there  being  no  contract  for  an  amouut 
beyond  their  support.  Such  contract  is  only  a  reasonable  provision  for  his 
brothers,  to  whom  he  was  under  a  natural  and  moral  obligation  to  support. 
Tha  chancellor  will  not  compel  an  insolvent  debtor  to  labor  for  the  benefit 
.  of  his  creditors. 

John  A.  Fultoii,  John  S.  Kelley,  John  D.  WicklifTe,  John  W. 
Lewis  and  W.  C.  ^LeChord  for  appellant. 

Fairleigh  &  Straus,  E.  E.  McKay,  Charles  Carroll  and  J.  AV. 
Thomas  for  appellee. 

Appeal'from  Bullitt  Circuit  Court. 

Opinion  of  the  court  by  Judfje  Pryor. 

In  the  year  1879  two  of  the  appellees,  S.  B.  and  I.  M.  l^ancaster, 
being:  involved  in  debt  and,  in  fact,  insolvent,  made  an  assignment 
of  all  their  estate  to  Stephen  E.  Jones  for  the  benefit  of  crerlltori*. 
They.  wer9  both  bachelors,  men  of  excellent  busintiss  ciualifications, 
and  were  at  the  time  en<raged  in  operating  a  large  distillery,  both 
beinp:  practical  distillers.    They  owned  a  farm  of  about  fourteen 
hundred  acres  that  was  well  stocked,  and  upon  it  had  many  valua- 
ble thoroughbred  race  horses,  or  stock  of  that  d<?scription'.    Their 
brother,    11.  (t.   Lancaster,    lived   in   the   county  of   Marion  and 
operated  a  distillery,   and    was  worth    some   SI2,(K)()    or   $15,000. 
He  purchased   the  most  of  the  personal   estate  and  all  the  real 
estate  that  was  sold  by  the  assignee,  Riving  his  notes  for  the  pur- 
chase money,  and,  as  the  proof  shows,  with  his  two  brothers  a*» 
his  sureties  on  the  tirst  installment  notes  for  the  land.    The  assigne<l 
estate    failed  to  pay    the    debts   of   the    assijjnors    by  $40,000,  or 
approaching  that  sum.    The  bachelor  brothers  remained  on  the 
farm  with  their  mother,  who  had  a  dower  interest  in  jmrt  of  it, 
and  continued  to  operate  the  distillery  and  the  farm,  as  was  done 
prior  to  the  sale  to  their  brother,  the  decided  preponderance  of  the 
testimony  showing  that  they  ac*led  as  his  agents,  under  a  power  of 
attorney,  and  controlled  and  managed  th^  farm  and  distillery  in  his 
interest,  although  enjoying  the  benefits  resulting  from  their  super- 
vision, in  the  way  of  support  anri  maintenance.    Shortly  after  the 
assignment  there  was  a  sudden  advance  in  the  price  of  whisky, 
and  their  brother  realized  near  $17,00()  from  the  sale  of  whisky  at 
his  distillery,  and  the  two  brothers,  who  were  managing  the  home 
property,  met  with  a  like  success,  so  that  in  a  short  time  Robert 
paid  off  the  indebtedness  to  Jones  and  purchased  an  interest  of  two- 
thirds  in  a  distillery,  at  Samuels'  depot,  for  $4,000,  and  also  pur- 
chased what  is  called  the  Withrow  place,-for  $17,000,  and  erected 
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upon  it  a  distillery  costing  about  $10,000.  This  was  all  accomplished 
in  a  short  space  of  time,  and  at  the  institution  of  these  actions  the 
two  bachelor  brothers  were  managing  for  their  brother,  Bobert,  as 
they  say,  and,  as  the  chancellor  below  decided,  an  estate  of  the 
value  of  not  less  than  $76,000. 

The  creditors  of  S.  and  I.  M.  Lancaster,  who&e  debts  were  not 
satisfied  in  full  out  of  the  assigned  estate,  after  exhausting  their 
common-law  remedy,  instituted  these  several  actions  against  the 
three  brothers,  alleging  that  all  this  property  was  paid  foi  by  S.  and 
I.  M.  Lancaster,  by  reason  of  their  own  skill  and  industry,  and  that 
Robert  is  holding  it  for  them  in  secret  trust,  so  as  to  avoid  the  pay- 
ment of  the  debts  they  owe  to  these  appellants.  They  further  insist 
that,  should  the  property  be  adjudged  to  belong  to  Robert  Lancaster, 
that  he  should  be  compelled  to  pay  to  the  creditors  of  his  two 
brothers  the  value  of  the  latter's  services,  the  testimony  showing 
that  the  services  of  each  were  worth  $2,000  per  annum,  and  that 
they  had  received,  under  an  arrangement  with  their  brother,  only 
a  sum  sufficient  to  board  and  clothe  them,  or  to  furnish  them  the 
ordinary  expenses  of  living.  The  testimony  conduces  to  show,  and 
about  which  there  is  no  controversy,  that  Sam  and  Mat,  as  they  are 
familiarly  called  in  this  proceeding,  superintended  and,  in  fact, 
controlled  this  entire  property,  purchasing  stock  for  the  use  of  the 
farm  and  then  s»  lling  it,  purchasing  corn  and  supplies  for  the  distil- 
lery, making:  contracts  for  him,  and  acting  in  every  way  as  if  they 
were  the  real  owners,  with  the  exception  that  their  (contracts  were 
made  as  the  agents  of  Robert,  who  seem^  to  have  confided  the  entire 
manageuient  of  the  entire  property  to  them.  When  making  large 
investments  it  appears  that  the  two  consulted  Robert,  and  that  he 
often  drew  upon  and  used  the  proceeds  of  the  distiilerv,  as  he 
claimed  to  be  the  real  owner. 

The  three  brothers  all  swear  that  when  the  purchase  was  made  by 
Robert,  of  this  large  property  from  the  assignee,  it  was  made  in 
good  faith,  and  with  no  agreement  or  understanding  that  the  prop- 
erty was  to  be  held  in  trust  for  Sam  and  Mat;  that  the  accumula- 
tions had  been  invested  and  the  title  made  to  Robert  in  the  same 
good  faith,  and  with  no  secret  trust  for  their  benefit,  but  for  the 
reason  that  Robert,  being  the  owner,  was  entitled  to  the  profits.  It 
Is  evident  that  Robert  had  made  himself  liable  for  all  the  purchase 
money  to  the  assignee  of  his  two  brothers,  and  that  both  of  them 
were  then  insolvent,  with  but  little  prospect  of  ever  paying  their 
debts.  Under  such  circumstances  had  Robert  the  right  to  place 
them  on,  or  permit  them  to  remain  on,  this  large  estate,  use  and 
enjoy  it  tor  their  own  support,  applying  the  products  of  the  farm 
and  distillery,  beyond  what  was  ne(•e^'sary  for  such  a  purpose,  to  his 
(Robert's)  individual  credit.  It  is  plain  that  the  rapid  advance  in 
the  value  of  whisky  enalUed  Robert  to  meet  his  pecuniary  engage- 
ments, and  while  the  skill,  industry  and  attention  of  his  two  bache- 
Jor  brothers  contributed  to  aid  him  in  making  these  payments,  if  at 
last  it  was  the  sale  of  the  products  of  the  farm  and  the  distillery 
that  belonged  to  him,  is  there  any  fraud  upon  creditors  for  Robert  to 
asrree  with  his  insolvent  brothers  that  they  should  receive  no  other 
compensation  than  such  a  reasonable  expenditure  as  would  enable 
thein  to  live?  They  all  swear  that  such  was  the  agreement,  and 
that  this  coiupensation  they  have  received. 

The  two  brothers  had  lived  long  on  this  large  farm  ;  it  had  been 
their  home  for  many  years.  Their  mother  was  then  living  on  her 
dower  interest,  and  Robert,  knowing  that  any  property  acquired 
from  the  products  of  this  large  estate  by  his  two  brothers,  Sam  and 
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Mat,  if  given  to  them,  would  be  seized  by  their  creditors,  «wr 
proper  to  make  such  an  arranjrement  as  would  place  it  in  his  power 
to  provide  for  them,  and  at  the  same  time  secure  to  himself  the 
profits  resulting  from  what  rightfully  belonged  to  him.  The  cred- 
itors of  his  two  brothers  had  no  lien  upon  either  their  skill  or  ability 
to  labor,  and  if  they  saw  proper  to  remain  at  the  homestead  and 
perform  such  services  as  would  afford  them  a  living,  and  were  to 
receive  nothing  more,  their  creditors  have  no  right  to  complain. 
Their  mode  of.  living  and  their  conduct  in  the  control  of  the  prop- 
erty was  all  within  the  knowledge  of  creditors.  They  lived  in  the 
same  county,  or  the  most  of  them,  where  the  bachelor  brothers 
lived  and  tlys  property  was  located,  and  no  concealment  seems  to 
have  been  made  of  the  relation  the  brothers  sustained  toward  each 
other  as  to  its  control.     If  such   control  and   privileges   had  been 

fiven  a  stranger,  the  presumption  of  fraud  might  and  would  arise, 
ut  it  is  not  unnatural  or  unreasorr^ble  that  these  two  men.  who 
had  lost  their  all,  and  having  no  other  cares  than  providing  for  their 
own  support,  would  have  willinsrly  contribut(Ml  their  services  upon 
the  ternjs  stated,  to  aid  their  brother  in  tlie  discharge  of  the  heavy 
indebtedness  covered  by  his  purchase  at  the  sale  of  their  property. 
W.  li.  Samuels,  who  had  an  Intercast  in  the  Samuels  &  Co.  distil- 
lery, swears  that  the  two  brothei-s  had  no  interest  in  it.  He  isdi*^- 
inten^sted  as  between  the  creditors  and  their  diibtors,  and  must  have 
been  apprised  of  the  manner  in  which  this  part  of  the  property  was 
owned.  It  is  true  that  facts  appearing  at  first  blush  to  be  perMjasive 
of  good  faith  as  to  the  transaction,  may,  by  reason  of  even  slight 
circumstances,  show  a  fraudulent  intent,  but  here  there  is  nothing 
concealed  and  no  circumstance  or  fact  established  inconsistent  with 
the  ownership  of  the  property  by  Robert  Lancaster.  There  was 
both  a  moral  and  natural  obligation  on  the  part  of  this  brother  to 
provide  a  means  of  living  for  his  two  brothers  in  their  insolvent 
condition,  and  a  like  obligation  on  their  part  to  lessen  their  claims 
to  renmneration  for  services  to  be  rendered  Robert,  with  a  view  of 
enabling  him  to  ujeet  his  pecuniary  obligations.  The  pro|>erty  orig- 
inally purchased,  and  no  part  of  it,  was  subject  to  these  debts,  and, 
therefore,  the  creditors  are  not  injured,  unless  the  products  of  that 
to  which  Robert  has  the  legal  title,  hits  been  given  by  him  to  his 
two  brothers.  That  there  is  both  a  legal  and  moral  claim  on  the 
part  of  these  debtors  to  satisfy  their  creditors,  no  one  will  deny; 
but  this  must  be  done  out  of  their  own  i^tate.  But  where  the  ser- 
vices of  a  debtor  have  been  rendered  for  a  compensation  agreed 
upon  and  un<lerst()od,  and  for  a  brother  to  whom  they  were  under 
obligation  to  aid,  in  the  absence  of  proof  showing  a  fraudulent  pur- 
pose, or  a  secret  holding  for  those  performing  the  services,  the  chan- 
cellor .should  be  reluctant  in  questioning  the  dona  fldes  of  partiej 
directly  connected  with  the  transaction,  who  all,  upon  oath,  place 
the  ownership  in  a  party  to  whom,  under  the  circumstances,  it 
ought  to  belong.  If  financial  disaster  had  overtaken  Robert,  the 
loss  would  have  been  his,  and  when  the  sudden  rise  in  commercial 
values  happened  to  enrich  him.  there  is  no  equitable  reason  for 
taking  his  accumulations  from  nim,  although  the  result,  to  some 
extent,  of  the  labor  and  skill  of  his  brothers. 

Bump,  on  Fraudulent  Conveyances,  says:  "Creditors  have  no 
power  to  compel  a  debtor  to  labor  and  earn  the  means  to  pay  their 
demands.  He  may  limit  his  contract  to  just  such  an  extent  as  may 
be  adequate  to  furnish  him  the  means  of  a  scanty  subsistence,  and 
in  all  this  he  violates  no  legal  right  of  his  creditors.  He  has  the 
right  to  labor  for  another  in  consideration  of  the  support  of  himseif 
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and  family/'  Page  269.  It  is  argued  that  the  services  of  these 
men,  who  were  distillers,  were  worth  $2,(KK)  per  annum, 
and  for  that  reason  the  creditors  should  compel  their  brother 
to  account  for  the  value  of  those  services.  It  appears  that  there 
were  regular  distillers  at  each  distillery,  overseers  on  the  farm,  and 
that  the  tw^o  brothers  were  the  general  supervisors  of  the  work ; 
that  they  were  skilled  in  making  whisky  and  in  conducting  the 
operations  of  the  farm,  and  yet  we  would  not  be  disposed  to  place 
such  a  hifirh  estimate  on  their  services  as  has  been  proven  by  some  of 
the  witnesses,  even  in  a  controversy  between  two  brothers,  if  no 
arrangement  had  been  made  fixing  their  compensation. 

The  only  question  to  be  determined  in  this  case,  however,  is:  Is 
the  title  to  these  accumulations,  vested  in  Robert,  to  be  held  in 
secret  trust  for  his  brothers,  so  as  to  defraud  creditors?  If  held  for 
their  use,  in  that  \vay»  the  right  of  creditors  should  be  enforced. 
The  circumstances  under  which  the  services  were  rendered  have 
already  been  stated,  and  with  the  sworn  statements  of  the  three 
brothers,  aided  by  the  testim'^ny  of  others,  the  learned  chancellor 
below  has  adjudged  that  no  frauil  exists,  and  in  that  conclusion  we^ 
must  concur. 

Judgment  affirmed. 


L.  &  N.  Railkoad  v.  Coniff's  adm'r. 
(Filed  October  18,  189U.) 

1.  Gross  or  wilful  negligence — D amasses  fot  mental  suffering  and  pain  before 
death — Thin  action  was  brought  by  the  administrator  of  an  employe  of 
appellant,  who  lost  his  life  while  engaged  in  the  switch-yard,  by  being 
strnck  in  the  abdomen  by  a  lever  used  in  moving  switches,  and  while  cars 
were  being  backed  along  the  switch  The  petition  asks  damages  not  only 
for  the  loss  of  intestate's  life,  but  for  damages  for  bodily  pain  and  mental 
suffering  which  preceded  his  death.  Held — That,  as  the  petition  does  not 
state  that  intestate  left  surviving  him  a  widow,  or  child,  or  children,  no 
recovery  can  be  had  for  the  loss  of  his  life,  nor  can  a  recovery  be  had  und«r 
section  1.  chapter  57,  Geneial  Statutes,  for  bodily  pain  and  mental  suffer- 
ing of  the  intestate  before  death,  as  t'  at  section  provides  a  remedy  for 
those  only  who  are  not  employes  of  the  company.  No  recovery  can 
be  had  for  ordinary  negligence  of  the  company,  bnt  in  order  to  authorize 
a  recovery  for  the  bodily  pain  and  mental  snffering  of  the  intestate  before 
hi*  death,  it  must  be  shown  that  such  pain  and  suffering  was  the  result  of 
wilful  or  gross  negligence  on  the  part  of  the  appellant,  and  as  the  evidence 
shows  that  the  persons  in  charge  of  the  train  were  competent  to  manage  it, 
and  were  moving  it  im  the  usual  manner,  although  neither  the  conductor  nor 
engineer  was  in  chn/^e  of  it  at  the  time,  no  case  of  either  wilful  or  gross 
negligence  is  shown,  which  would  authorize  a  recovery. 

2-  Instructions — An  instruction,  in  which  the  jury  was  told  that  the  com- 
pany was  liable,  if  tho^e  moving  the  train  knew,  or,  by  ordinary  attention 
coald  have  known,  the  danger  of  the  deceased,  was  improper  under  the  state 
of  facts  proven. 

H.  W.  Bruce,  Wm.  Lindsay  and  Rountree  &  Lisle  for  appellant. 

Edward  J.  McDermott  and  Avritt  &  Kussell  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 
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The  action  in  this  case  seems  to  have  been  instituted  for  the  pur- 
pose of  recovering  damages  not  only  for  the  killing  of  the  decewed, 
as  authorized  by  the  statute,  but  to  recover  for  the  pain  and  suffer- 
ing of  the  intestate  during  the  time  intervening  between  the  inflic- 
tion of  the  injury  and  the  death. 

In  the  case  of  Jordan's  ad'mr  v.  C.  N.  O.  A  T.  Railway  Co.,  11. 
Ky.  Law  Rep.,  204,  and  in  numerous  other  cases,  it  has  been  held 
that  no  recovery  can  be  had  for  the  loss  of  life  where  the  person 
killed  leaves  no  widow,  child,  or  children,  and  for  that  reason  it  is 
no  doubt  sought  to  recover  for  the  mental  and  bodily  suffering  of 
the  intestate  prior  to  his  death. 

In  the  ease  of  C.  N.  O.  &  T.  P.  Railway  Co.  v.  Adams'  adm'r, 
11  Ky.  Law  Rep.,  833,  from  the  Scott  Circuit  Court,  decided  at  the 
last  term,  it  was  held,  in  effect,  that  where  one  in  the  employment 
of  a  railroad  company,  while  in  the  same  grade  of  service,  loses  his 
life  by  the  neglect  of  a  co-employe  in  the  same  hand-car,  at  the  time 
the  injury  was  sustained,  that  no  cause  of  action  exists  for  the  loss  of 
life,  or  any  other  injury,  caused  by  the  one  employe  to  the  other. 
This,  and  nothing  more,  was  decided  in  that  case,  the  party  causing 
the  injury,  and  the  one  killed,  being  in  the  performance  of  the  same 
service. 

Section  1,  chapter  57,  provides  that:  '*If  the  life  of  any  person, 
not  in  the  employment  of  a  railroad  company,  shall  be  lost  ni  this 
Commonwealth,  by  reason  of  the  negligence  or  carelessness  of  the 
proprietor,  or  proprietors,  of  any  railroad,  or  by  the  unfitness,  or 
negligen(.'o,  or  carelessneas  of  their  servants,  or  agents,  the  personal 
representative  of  the  pei-son  whose  life  is  lost  may  institute  suit  and 
recover  damages  in  the  same  manner  that  the  person  himself  might 
have  done  for  any  injury,  where  death  did  not  ensue." 

It  necessarily  follows  tliat  the  cause  of  action  did  not  survive  to 
the  personal,  representii five  in  this  case,  unless  the  injury  was  the 
result  of  gross  or  wilful  neglect.  Sec^tion  1  applies  to  those  not  in 
the  employ  of  the  company,  and  to  recover  where  one  dies  from  an 
injury  caused  by  neglect  on  the  part  of  the  company,  while  in  its 
employ,  the  personal  representative  must  allege  and  establish  gross 
or  wilful  neglect,  and  thern  can  be  no  recovery  for  mere  ordinary 
neglect.  The  intestate  could  have  only  recovered  for  gross  or  wilful 
neglect,  if  he  had  sustained  the  injury,  and  his  peisonal  representa- 
tive can  do  no  more.  The  question  in  this  case  is,  has  the  personal 
representative  made  out  a  case  of  cross  or  wilful  neglect? 

The  appellee's  intestate  was  injured,  as  is  alleged,  by  the  negli- 
gence of  the  defendant  in  so  operating  its  cars  as  to  cause  a  lever, 
used  by  switchmen  to  shift  the  cars  from  one  traclc  to  the  other,  to 
strike  the  intestate  in  the  alidomen,  causing  his  death.  The  intes- 
tate was  in  the  emj)loy  of  the  company,  in  the  switch-yard  of  the 
defendant,  at  the  time  of  the  injury,  and  it  was.  his  duty  to  protect 
rear  cars  in  backing,  or  in  going  from  the  one  track  to  the  other. 
How  he  happened  to  be  at  the  |)lace  where  he  received  the  injurj', 
d(H^  not  a{)pear,  as  the  uncontradicted  testimony  shows  that  the 
rails  of  the  one  track  did  not  need  changing,  at  the  time,  in  order 
to  enable  the  cars  to  go  upon  another  track.  We  shall  assume  that 
his  action  was  in  the  discharge  of  his  duty,  and  that  the  facts' show, 
when  near  the  lever,  the  train  moving  back  at  the  uiteof  three  or 
four  miles  an  hour,  by  spreading  the  rails,  caused  the  lever  to  strike 
the  unfortunate  man.  It  seems  that  the  machinery,  with  which  the 
lever  is  connected,  was  unlocked,  or  had  been  tamiiered  with,  and 
it  may  be  that  the  intestate  was  attempting  to  properlj'  adjust  It 
when  the  accident  happened.    The  engineer  had  gone  to  perform  a 
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call  of  natare  at  the  time,  but  the  train  was  being  moved  by  one  in 
the  employ  of  the  company,  on  the  train,  entirely  competent  to 
manage  it ;  the  conductor  was  attending  the  loading  of  some  cars. 
There  was  nothing  unusual  in  the  movement  of  the  train,  or  any 
reason  to  suspect  danger;  still,  the  young  man  happened  to  be  near 
enough  for  the  lever  to  strike  him,  and  we  have  failed  to  see  any 
proof  showing  either  gross  or  wilful  neglect,  or  even  ordinary  ne- 
glect, on  the  part  of  the  company,  causing  the  loss  of  this  young 
man\s  life. 

His  brother  gives  in  detail  all  that  occurred  at  the  time ;  makes  a 
plain,  honest  and  truthful  statement  of  what  transpired,  and  the 
other  employes  make  a  like  statement,  and,  from  the  testimony,  we 
can  not  say  that  these  employes  are  to  blame,  in  any  manner,  for 
the  death  of  their  fellow  workman.  The  lever,  or  its  boxing,  may 
have  been  unlocked ;  the  conductor  may  have  been,  as  he  was, 
engaged  in  loading  scrap  iron,  and  the  engineer  at  the  water  closet ; 
still,  the  train  was  moving  slowly,  by  those  competent  to  move  it. 
The  deceased  saw  it  moving;  made  his  way  to  the  rear  of  the  train 
and,  when  near  the  lever,  the  injury,  as  stated,  occurred.  No  one 
had  any  reason  to  believe  that  the  machinery  for  shifting  the  cars 
wjis  out  of  order,  or  that  the  intestate  was  in  a  position  where  he 
might  be  iujuretl.  If  they  saw  his  danger,  and  failed  to  use  proper 
prt^cautions  to  jirevent  injury,  the  cominmy  would  bo  responsible. 
The  intestate,,  when  entering  the  employ  of  the  company,  assumed 
to  run  the  ordinary  risks  pertaining  to  the  business,  iis  well  as  to 
subn)it  to  the  ordinary  and  usual  mode  of  conducting  trains  by 
th(xse  in  charge.  The  fact  that  the  conductor  was  loading  iron,  and 
the  engineer  off  the  train,  did  not  amount  to  wilful,  gross,  or  ordin- 
ary neglect,  if  those  on  the  train,  the  fireman  and  brakeman,  were 
moving  it  in  the  usual  manner.  They  were  not  guilty  of  neglect, 
and  the  intestate,  entering  the  service  of  the  company,  assumes 
such  risks  as  may  arise  from  convenience,  or  from  necessity,  neces- 
sary to  the  moving  of  the  train,  and  certainly  when  those  left  in 
charge  have  not  been  guilty  of  any  neglect. 

The  instructions  given,  by  which  'the  jury  was  told  that  the 
administrator  was  entitled  to  comi)ensation  for  the  loss  of  his  intes- 
tate's life,  shouTd  have  been  refused.  Nor  should  the  jury  have 
been  told  that  the  company  was  liable,  if  those  moving  the  train 
knew,  or,  by  ordinary  attention,  could  have  known,  the  danger, 
because  not  authorized  by  the  facts  proven.  There  is  no  evidence 
showing  that  the  train  was  improperly  managed,  or  that  those  in 
charge  of  it  could  have,  by  either  ordinary  or  extraordinary  care,  , 
avoided  the  injury.  We  can  not,  of  course,  anticipate  the  testi- 
mony that  will  be  offered  on  another  trial,  but  this  judgment  must 
be  reversed,  and  is  remanded  for  a  new  trial  in  conformity  with 
thi5  opinion. 


MoRTOK  V.  Dickson. 
{Filed  Oct,  23,  1890.) 

Sheriff's  sale — Ejectment — Equitable  title  to  land  held  by  stranger  in  possession — 
The  parchaser  of  land  of  debtor,  at  sheriff's  sale,  having  obtained  a  deed 
therefor,  instituted  an  action  in  ejeotment  to  recover  possession  of  said 
land  from  one  who,  prior  to  obtaining  the  judgment  on  which  the  execution 
usaed,  had  purchased  the  land  from  the  debtor,  taking  from  him  a  bond 
for  title,  and  had  taken  possesion  of  the  land  under  his  title  bond.    For 
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answer  defendant  alle^^ed  ownership  by  equitable  title,  accompanied  by  pos- 
session. In  reply  plaintiff  alleged  that  the  purchase  money  on  the  bond 
was  not  paid,  and,  therefore,  the  holder  of  the  le^^al  title,  or  those  holdiop: 
under  him  may  maintain  an  ejectment  for  the  land.  From  a  jadgment 
holding;  that*  the  purchase  money  being  unpaid,  the  person  holdinfs^  possw- 
sion  under  the  title  bond  was  a  tenant  of  the  holder  of  the  legal  title  and 
entitled  to  notice  to  quit,  and  dismissing  for  want  of  such  notice  this  ap- 
peal is  prosecuted.  //e'A/— -That  the  answer  presented  a  good  defense.  The 
holder  of  the  legal  title,  or  those  claiming  under  him,  could  not  treat  the  con- 
tract of  sale  as  rescinded  and  miintain  an  action  at  law  to  reariver  possei- 
sion  of  the  land.  He  hold.s  the  ie^ni  title  as  a  security  for  th  3  pureliase 
money,  and  his  only  remedy  against  the  holder  of  tha  title  bond  is  in  eqaity 
for  a  rescission  of  the  contrnct  or  for  a  spocifij  pertorm  ime  of  it. 

Prior  to  the  adoption  of  the  Code,  and  in  the  absyu-.'-e-of  any  statata  the 
equitable  defense  could  not  have  been  made  by  th«  vendee  under  the  title 
bond,  even  though  the  purchase  money  had  been  paid,  but  the  remedy  was 
an  appeal  to  the  chancellor  for  an  injunction  to  prevent  the  entry  upon  a 
rightful  possession.  If  the  plaintiff  had  made  his  purchase  and  obtained 
his  deed  before  the  entry  under  the  title  bond,  a  diffsreut  question  would  be 
presented,  but  in  this  case  the  action  could  not  be  maintained  if  demand 
had  been  made  of  the  possession,  and  notice  to  quit  given. 

Wall  &  Worth ington  for  appellant. 

Cochran  i^  Son  and  Edward  \V.  Hinos  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

On  the  l')th  of  September,  in  the  year  187(),  one  O.  P.  Wright  ?!old 
to  John  S.  Dickson  a  tract  of  twenty  acres  of  land,  executing  to 
Dickson  a  bond  i\)V  title,  by  whicli  he  iigreed  to  make  to  Dickson  a 
general  warranty  deed  to  "the  bind,  upon  the  payment  of  the  pur- 
chase money.  On  the  2.3th  of  June,  in  the  year  1880,  Dickson 
assig^ned  this  title  bond  to  his  wife,  Margaret  Dickson,  reciting  in 
the  assignment  that  the  purchase  money  had  been  paid.  Dickson 
and  his  wife  took  possession  of  the  land  and  have  held  it  since  the 
date  of  the  purchase.  In  the  year  188J^  the  appellant,  Jlobert  Mor- 
ton, obtained  a  judgment  in  the  Mason  Circuit  Court  against  0.  P. 
Wright,  the  vendor  of  the  land  to  Dickson,  for  $150  and  costs,  upon 
which  an  execution  issued,  and  was  levied  on  this  land,  for  which 
Dickson  or  his  wife  held  the  bond  for  title.  The  land  was  soM  and 
purchased  by  the  appellant,  who  afterwards  obtained  a  deed  from 
•the  sheriff  vesting; in  him,  as  he  maintains,  the  legal  title.  He 
obtained  his  judgment  and  the  deed  under  it,  after  the  execution 
of  the  title  bond  and  the  delivery  of  the  possession  to  Dickson,  but 
prior  to  the  assignment  made  by  Dickson  to  his  wife,  the  present 
appellee,  her  husband  being  dead.  Having  this  sheriff's  deed, 
Morton,  the  ap^)ellant,  brought  his  action  of  ejectment  against  the 
wife,  Margaret  Dickson,  to  recover  the  land.  An  answer  was  filed 
by  Mrs.  J)ickson,  alleging  that  she  was  the  equiUible  owner  and  in 
the  rightful  possession,  under  the  bond  for  title  executKi  to  her 
hu8ban(i  and  assigned  to  her;  that  the  purchase  money  had  been 
paid,  and  that  the  husband  ana  wife  were  in  the  possf^sion,  under 
this  purchase,  long  before  any  judgmeut  was  rendered  for  Morton, 
and  that  she  (Mrs.  Dickson)  was  in  the  possession  when  the  exei'U- 
tion  was  levied  ;  in  other  words,  the  equitable  title  is  relied  on  :wa 
bar  to  the  recovery.  In  the  reply  the  execution  of  the  bond  is  not 
denied,  nor  the  fact  of  possession,  but  the  recovery  is  based  on  the 
idea  that  the  purchase  money,  being  yet  unpaid,  the  vendor,  or 
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th(jRe  deriving  the  iegal  title  through  him,  may  maintain  an  eject- 
ment for  the  land,  and  the  court  below  holding  that,  as  the  pur- 
chase money  ha(i  not  bt»en  paid,  Mrs,  Dickson  was  a  tenant  of  the 
holder  of  the  legal  title,  and  entitled  to  notice  to  quit,  and  none 
having  been  given,  for  that  reason  dismis-^ed  the  action. 

The  case  was  submitted  on  the  pleadings  aloAe,  and  counsel  for 
the  appellee  maintains  that  the  recital  in  the  assignment  by  Dick- 
son to  his  wife,  shows  that  the  money  has  been  paid  and  must  be 
taken,  upon  the  submission  of  the  case  on  the  pleadings  alone,  to 
be  true. 

We  infer  the  action  was  brought  in  the  nature  of  an  ejectment, 
as  some  of  the  authorities  maintain,  for  the  reason  that  the  vendee, 
having  failed  to  pay  the  purchase  money  under  his  executory  ^con- 
tract, could  be  ejected  by  an  action  at  law.  Some,  if  not  all,  of  the 
common-law  writers  say  that  a  vendor  may  regain  posse-^sion  from 
the  vendee,  in  an  executory  contract,  after  the  hitter  has  failed  to 
perform  it  on  his  part;  that  the  vendor  may  elect  either  to  compel 
specific  performan'v,  or  treat  the  contract  as  res^'inded,  and  bring 
his  ejectment.  Sedgwick  it  Wait,  on  Trial  of  Title  to  Land,  section 
3<).>.  In  such  cases  there  must  be  a  demand  of  possession  or  a  notice 
to  quit.  A  mr>rtgagee  invested,  as  at  common  law,  with  the  legal 
title,  was  entitled  to  enter  after  condition  broken,  and  if  we  were 
deciding  this  case  upon  the  old  cofnmon-law  rule,  or  even  as  the 
law  existed  in  our  own  State  prior  to  the  adoption  of  the  practice 
that  permitted  equitable  defenses  to  actions  at  law,  we  might  con- 
sider the  question  presented  by  counsel ;  but  such  a  practice  belongs 
to  the  past,  and  now,  when  the  eciuitable  defense  is  presented,  the 
chancellor  will  n(>t  rescind  the  contract,  although  executory,  but 
will  require  the  vendor  to  ask  for  a  specific  performance,  unless 
there  is  fraud  or  some  other  e(iuitab!e  reason  for  rescission. 

When  in  ecjuity,  and  in  the  possession,  the  holder  of  a  bond  for 
title  is  treated  as  if  he  held  the  fee  subject  to  the  lien  of  the  vendor, 
and  this;  necessarily,  defeats  the  action  of  ejectment.  Should  the 
ven<lee  repudiate  Ids  executory  agreement,  or  if  facts  are  made  to 
appear  showing  the  contract  to  be  void,  the  action  might  be  main- 
tained, but  the  failure  to  pay  works  no  forfeiture  of  the  right  of  the 
equitable  owner  to  the  land,  or  invests  the  vendor  with  the  right  to 
pursue  him  as  he  would  a  tres|)asser,  or  a  tenant  whose  term  has 
expirt^d.  Where  the  vendor  vests  in  his  vendee  an  equitable  title 
t<>  land,  and  places  him  in  possession,  although  defaultin  payment 
is  made,  he  has  no  remedy  at  law  to  recover  possession  by  reason  of 
the  default.  If  the  appellant  h:Kl  made  his  purchase  and  obtained 
his  deed  before  the  entry  of  Dickson  under  his  ef|uity,  a  different 
question  would' be  presented;  but,  in  this  case,  the  action  could  not 
be  inaintaineil,  if  demand  had  been  made  of  the  [xwsession  and 
notice  to  <iuit  given.  The  authorities  relied  on  by  the  appellant, 
from  many  of  the  States,  give  to  the  vendor  of  land,  by  executory 
contract,  various  remedies  against  the  vendee  who  has  failed  to 
comply  with  his  contract.  The  vendor  may  institute  his  ejwtment 
after  notice  to  quit,  and  recover  the  possession,  the  vendee  being 
treated,  after  default  made,  as  a  mere  tenant;  or  the  vendor  may 
brini;  his  action  at  law  for  the  purchase  money,  or  institute  his 
action  for  a  specific  performance,  subjecting  the  land  to  the  payment 
of  the  purchase  money.  Such  is  not  the  rule  in  this  State,  and  the 
action  of  ejectment  is  never  allowed  where  the  vendor,  under  an 
ordinary  executtjry  contract  of  sale,  has  taken  from  the  vendee  his 
purchase-money  notes  and  f)laced  him  in  possession.  If  the  party 
jn  pcxisession  enters  as  a  purchaser,  the  vendor  can  not  elect  to  make 
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himself  the  owner  and  regain  the  possession  by  any  proceeding  at 
law,  upon  the  statement  alone  that  the  vendee  has  failed  to  wy 
him.  As  said  in  the  case  of  Tabeau  v.  Tabeau,  78  Mo.,  — :  "Law 
and  equity  being  now  blended,  an  equitable  title,  arising  out  of  a 
contract  for  the  sale  of  land,  is  a  defense  to  an  action  in.stituted  to 
recover  the  possession  of  the  land,  the  subject  of  the  contract  " 

The  actor  in  this  case  is  the  vendor,  who  seeks,  by  his  action  at 
law,  to  recover  the  possession,  where  he  is  only  entitled  to  a  lien  for 
the  purchase  money.  He  asks  for  no  other  relief  It  is  a  wdl- 
settled  doctrine  that  a  party,  seeking  a  specific  j^erformance,  raurt 
show  as  a  condition  precedent  to  his  relief,  that  he  has  performed, 
or  offered  to  perform,  every  thing  required  of  him  by  the  contract^ 
or  that  he  is  ready  and  willing  to  do  that  which  is  required  of  him, 
upon  a  compliance  on  the  part  of  his  adversary.  The  apT)ellant 
wants  no  specific  ])orformancp,  but  insists  on  a  recovery  of  the  pos- 
session at  law,  with  the  purchase-money  notes  in  his  pdcket.  The 
defense  is  that  the  entry  and  possi^sion  wa<  ander  a  valid  contract 
of  sale,  and  triis  being  sliown,  defeated  the  action  at  law.  Prior  to 
the  Code,  and,  in  the  absence  of  any  statute,  the  eciui table  do fense 
could  not  have  been  made  by  the  vendee,  even  if  she  had  paiti  the 
l)urchas<'  money,  but  the  remedy  was  an  append  to  the  <'hancvli<>r 
for  an  injunction  to  prevent  the  entry  upon  a  rightful  po.^si-ssion. 
If  the  defendant  had  been  the  actor  seeking,  as  a  vendee,  to  recover 
the  p()ssf*s^i()n  by  enforcing  the  contract,  the  chancellor  would  have 
denied  htr  any  relief  until  slie  paid  the  purchase  money,  if  such 
had  been  the  ternjs  of  tlie  contract.  Xo  action  of  eje<'tment  could 
be  maintained,  ufion  the  e(juitable  title,  l>y  the  vendee,  nor  relief 
granted  in  the  nature  of  a  specific  performance  in  ecjuity,  unlis^a 
performance,  or  an  otter  to  perform,  had  been  shown.  It  is  not  con- 
ceded or  adjud^ied  that  a  bond  for  title  gives  to  the  vendee  a  right 
to  the  posses*«ion  before  the  payment  of  any  part  of  the  purchase 
money.  The  right  to  enter  into  the  possession  would  depend  ufwn 
the  terms  of  the  executory  agreenient.  If,  by  the  terms  of -the  con- 
tract, the  right  to  the  possession  was  with  the  vendee,  the  payment 
to  be  made  in  the  future,  the  chancellor  would  enforce  it  as  readily 
as  if  the  purchase  money  had  been  paid. 

Counsel  artrue  this  ctise  as  if  the  appellee  wa?J  endeavoring  to 
obtain  the  possession  when  the  payment  of  the  money  was  a  con- 
dition precedent  to  the  right  of  entry.  The  contract  showed  the 
injustice  that  would  arise  in  permitting  a  recovery  of  the  land  in  a 
case  like  this.  The  defenaant,  being  [ilaced  in  the  possession,  the 
contract  recites:  **The  said  purchase  money  is  now  due^  and  the 
said  Dickson  is  to  pay  eight  per  cent,  interest  thereon,  annually,  for 
five  years.'*  If,  therefore,  Dickson,  or  his  Hs-sijrnee,  fail  t«)  p:<y  the 
interest  annually,  the  right  of  entry  is  claimed,  regardless  of  the 
value  of  the  land,  the  improvements  made  on  it,  or  any  other  equit- 
able right  of  the  vendee.  What  right  is  taken  from  the  vendor 
when  permitted  to  subject  the  land  to  the  payment  of  his  debtf 
He  holds  the  legal  title  as  a  security  for  the  pfayment  of  the  pur- 
chase mone3\  His  position  is  that  of  a  mortgagee  holding  a  lien, 
only  that  he  can  enforce  in  equity,  and  this  being  the  case,  therein 
no  reason  for  permitting  the  vendee  to  treat  the  contract  as  re- 
scinded, to  enable  him  to  maintain  his  action  at  law.  In  this  case 
the  appellant  bought  the  land  under  an  execution  against  the  yen- 
dor,  the  appellee,  the  purchaser,  then  in  the  possession.  He  acquired 
neither  an  equitable  nor  legal  title 

Judgment  affirmed  and  the  petition  overruled. 
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Springfield  v.  Bethel,  gd'n. 
{Filed  Oct.  26, 1890.) 

/mprtn'^menfs  and  rents — Life  estate — Curtesy — A  tract  containing  fifty 
acr^s  of  land  was  conveyed  to  husband  and  wife  jointly  ;  the  hasband  died 
intestate,  leavinp^  his  widow  and  three  children  Borvivin^  him  in  possession 
of  the  land.  The  widow  married  a  second  husband  and  died  shortly  after- 
wards, leaving  the  husband,  her  three  children  by  her  first  husband,  and  one 
child  by  her  second  husband  in  possession  of  the  land.  Th.e  second  hus- 
band, having  married  again,  and  the  three  older  children  becoming  dissat- 
isfied with  their  stepmother,  left  home,  and  this  suit  was  instituted  by 
this  appellee,  their  guardian,  for  a  division  of  the  land  and  rents. 

The  lower  court  ordered  a  reference  to  the  commissioner  to  ascertain  the 
amount  of  improvements  and  expenditures  rajtde  by  appelbint  on  the  land, 
and  fot  the  benefit  of  the  children  and  for  their  board,  as  well  as  an  ac- 
coant  of  rents  due  the  children  after  leavinjr  the  farm.  The  commissioner 
reported  the  sura  of  f  1,550  for  supporting  the  children;  $2()i)  tor  improve- 
ments and  a  small  sura  for  taxes  ;  allowed  the  infants  for  rent  §750,  and, 
deducting  the  one  from  the  other,  m;id«  tht)  infants  owe  the  appellant 
$I.(»*Jfi.85,  which  was  mure  than  the  entire  land  was  worth.  The  chrincellor, 
on  exce])tions  tiled,  disregarded  the  chiira  of  tir)  nppellint  and  nilowed  the 
infants  a  reasonable  rent  from  the  time  th?y  loft  home.  //./(/  -That  the 
action  of  the  chancellor  was  correct.  The  infants  were  the  owenei's  of  one- 
half  the  land  absolutely,  and  appellant  was  the  life  r.«iiaiit  in  thj  Other  oue- 
balf.  and  the  improvements  made  were  not  extraordinary,  but  snoh  a.s  were 
beneficial  to  the  life  ten»int.  and  his  claim  for  the  support  of  the  children, 
who  lived  poorly,  was  properly  refused,  as  they  derived  a  support,  in  part, 
from  their  own  land. 

G.  W.  Jolly  and  W.  P.  D.  Bush  for  appellant. 
Stuart  &  Atchison  for  appellee. . 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

D.  I.  Burn.s  conveyed  to  hi.s  daughter,  Palestine  Rafferty,  and  to 
her  hasband,  Merrit  Rafferty,  fifty  acres  of  land,  in  the  county  of 
DavieKs.  The  husband,  Rafferty,  died  in  the  year  1873,  leaving  his 
widow  and  three  children  surviving  him,  and  his  widow  afterwards 
intermarried  with  the  appellant,  Win.  J.  8prin{?field.  After  this 
marriage  Springfield  and  his  wife,  with  the  children  of  Rafferty, 
lived  on  the  small  farm  for  about  five  years,  supporting,  clothing  • 
and  educating  the  children  in  the  neighborhood  schools,  and  caring 
for  them  as  parents  should  It  does  not  appear  that  the  appellant 
was  a  njan  of  any  means,  but  it  is  apparent  that  the  fifty  acres  was 
a  comfortable  home  for  all  the  family,  and  that  the  appellant  was 
as  much  the  beneficiary  as  the  children.  The  testimony  shows, 
however,  that  he  was  kind  and  attentive  to  the  wants  of  the  step- 
children, and  improved  rather  than  wasted  their  small  estate. 

In  the  year  1880  the  mother  of  these  children  died,  leaving  her 
husband  and  her  children  in  possession  of  the  land.  She  left  also, 
at  her  death,  one  child  by  the  appellant. 

In  1881  the  appellant  again  married,  and  the  children,  by  Rafferty  ^ 
becoming  dissatisfied  with  their  step-mother,  left  their  home,  and 
went  to  live  with  their  relations. 

In  1883  B.  F.  Bethel,  having  qualified  as  the  guardian  for  these 
children,  brought  this  action  for  a  division  of  the  land  and  the  rents. 
The  appellant  filed  his  answer,  in  which  he  claimed  $100  per  annum 
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for  the  support  of  the  children,  incliidhij^  their  school  bills ;  for  lin- 
provemeiits  made  on  the  land ;  had  the  casf^  referred  to  a  eoininis- 
sioner,  who  reported  the  sum  of  $1,050  for  supporting  the  children; 
$200  for  imj)roveinents,  and  a  small  sum  for  tax(*s;  allowed  the 
infants,  for  rent,  $7oi),  and  deductinjL?  the  one  from  the  other,  made 
the  infants  owe  the  appellant  $1,02(>..35,  which  was  more  than  the 
entire  land  was  worth.  The  chancellor,  on  exceptions  filed,  di?>re- 
garded  the  claim  of  the  appellant,  and  allowed  the  infants  a  reas- 
onalile  rent  for  their  land  from  the  time  they  left  their  home. 

We  perceive  no  objection  to  this  judgment.  The  improveiaenU 
made  were  such  as  added  to  the  convenience  and  comfort  of  the  life 
tenant,  and  he  ought  not,  in  law  or  equity,  to  be  re-injbursed  for 
this  expf^nditure-  His  wife  owned  one-half  of  the  land  in  her  own 
right,  anri  was  entitled  t(>  dower  in  the  other  half.  He  wt^ther- 
boarded  the  log  house ;  dug  a  small  pond  or  two;  patched  up  the 
'  stable  and  shei,  and  Is  now'cnjoying  the  benefits  of  the  expenditure, 
being  on  the  places  anrl  holding  as  tenant,  by  the  curtesy,  that  part 
of  it  owned  by  the  wife.  The  improvements  were  not  of  an  extra- 
ordinary character,  but  such  as  a  life  tenant  ought  to  have  made, 
and  to  charge  these  infant  children  for  their  board  and  clothing, 
under  the  circumstances,  can  not  be  sustained  on  any  principle  of 
law  or  equity.  Their  part  of  the  little  farm  contributed  to  the  sup- 
port of  all.  They  lived  as  one  family,  with  but  little  to  live  on; 
and  the  land  of  the  one  upon  which  stood  the  cabin  that  sheltered 
all,  was  ec^ual  in  value  to  the  expenditure  made  for  tne  children. 
The  claim  of  the  appellant  was  [)roperly  disallowed,  and  the  rent 
with  which  he  is  charged  since  the  children  left  him,  being  reason- 
able, the  judgment  will  not  be  disturbed. 

Nor  was  it  proper  to  allow,  in  the  division,  any  thing  for  the  im- 
provements, so  as  to  give  one  more  in  value  than  the  other. 

Judgment  affirmed. 


Burks,  (kc.  v.  Burks. 

(Ftyed  X(n\  11,  ISIMI— ;W  to  be  re})orte(L) 

FrauditLnt  cctivcyauccs  —Consideration — In  an  action  to  recover  of  husband 
fl'mJ  wife  a  balance  due  on  \\  note  as  purchase  money  and  to  euforce 
.  a  lien  on  land,  the  defendants  pleaded,  as  want  of  consideration,  that  plain- 
tiff held  the  notes  in  secret  trust  for  the  benefit  of  the  defendants,  husband 
and  wife  in  fr«»ud  of  the  rights  of  creditors  of  the  husband.  //<•/•/— That  the 
defendants  will  not  be  permitted  to  plead  such  facts  as  a  want  of  consider- 
ation, as  they  who  seek  equity  must  come  with  clean  hands. 

J.  A.  llousseau  for  appellants. 

W.  L.  Porter  for  appellee. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judire  Lewis. 

H.  H.  Burks  brought  this  action  to  recover  of  John  and  Mary  E. 
Burks,  husband  and  wife,  judgment  on  a  note  for  $487,  given  De- 
cember, 1883,  in  renewal  oi  balance  of  one  ibr  $061,  executed  in 
1869,  and  to  enforce  alleged  vendor's  lien  on  two  tracts  of  sixty- 
three  and  twenty-three  acres  of  land  to  satisfy  the  debt. 
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It  appeai-s  that  about  18G6,  under  judprment  against  John  Burks, 
a  tract  of  land,  owned  by  him,  was  sold  and  purchased  by  Crain,  at 
the  price  of  $2,012,  who,  soon  after,  sold  144  acres  thereof  "to  Ross  for 
$2,8«0,  receiving  in  cash,  all  but  !b^s80,  for  which  a  note  was  jjiven  to 
him,  and  the  land  was  then  conveyed  to  R(,ss,  John  and  Mary  E. 
Burks  uniting  in  the  deed.  Subseciuently,  H.  H.  Burks,  in  some 
way,  acquired  the  note  and  collected  the  amount  of  it.  He  also 
purchased  or  acquired  the  claim  of  Crain  to  the  residue  of  the  orig- 
inal tract,  being  about  sixty-three  acres;  and,  in  writing,  Crain 
directed  the  coniniissioner  .  f  court  to  convey  the  title  to  him,  but  it 
was  never  done. 

In  January,  ISfiO,  H.  H.  Burks,  for  the  expressed  consideration 
of  .*6B1,  sold  th(^  sixty-three  acr^s  and  anothe*;  tract  of  twenty-three 
acres  to  ^lary  E.  Burks,  who  gave  her  note  therefor,  and  received 
from  him  a  titl<»  bond,  but  he  never  made,  or  caused  made  to  her, 
a  deetl  for  either  parcel. 

It  is  state<l,  in  defense  of  the  action,  that  Crain^s  purchase  at  the 
judicial  sale  was  uiade  for  the  use  and  bcnc^tit  of  John  Burks,  who 
was,  at  that  time,  financially  embarrassed,  and  the  note  was  given 
to  and  held  by  C.'rain,  only  to  indemnify  him,  as  surety  of  John 
Burks  in  a  certain  debt,  and  to  secure  payment  of  the  balance  of  the 
amount  bid  for  the  land,  which  was  about  $12;  that  H.  11.  Burks 
did  not,  in  fact,  pay  to  Crain  any  consideration  for  either  the  Ross 
note  or  the  sixty-three  acres  of  lan<l,  but  both  were  transferred  to 
him,  to  be  held  fur  the  use  and  benefit  of  John  Burks;  and  that  the 
amount  of  the  note  collected  was  more  than  sufficient  to  pay  the 
debt  for  which  ('rain  was  surety  of  John  Burks,  and  the  balance  of 
the  sum  he  bid  at  the  sale.  They,  therefore,  f)lcad  the  note  sued  on 
is  without  consideration.  On  the  contrary,  il.  H.  Burks  says  he 
paid  his  own  money  to  Crain  for  the  note,  and  also  for  the  sixty- 
three  acres  of  hmd.  How  he  acquired  tiie  twenty-three  acres, 
which  once  belonged  to  John  I^irks,  though  not  part  of  the  land 
purchased  by  Craii],  does  not  clearly  appear.  Nor  is  it  now  a  mater 
rial  inquiry;  for  he  sold  it  before  the  note  sued  on  was  executed, 
and  applied  the  proceeds,  as  credit  on  the  original  one,  witht)ut  ob- 
jection by  either  John  or  Mary  !•].  Burks;  and,  consequently,  that 
parcel  was  excepted  from  sale,  under  the  judgment  appealed 
from. 

It  seems  to  us  the  defense  of  want  of  Cf>nsi deration  must  fail  for 
two  sufficient  reasons:  First.  The  theory  of  it  involves  a  fraudulent 
design  on  the  part  of  John  Burks  to  place  hi<  property  beyond 
the  reach  of  his  creditors.  For  it  is  plain,  according  to  his  own  ac- 
count of  the  transar'tions,  such  was  h\<  purpos.'  in  procuring  first 
Crain  and  then  H.  H.  Burks  to  hold,  in  secret  trust  for  him,  the 
sixty-three  acres  and  Rovs  note;  and,  subse(iuently,  causing  a  pre- 
tended sale  of  that  lanfl,  though  in  reality  a  gift  of  it  by  him  to  his 
wife.  In  such  case  equity  will  not  relieve  a  (lebtor,  unless  for  direct 
benefit  of  creditors,  he  attempted  to  defraud.  Second.  The  state- 
ments of  John  Burks  and  II.  H.  Burks,  the  only  persons  who  testi- 
fied as  witnesses,  are  contradictory  and  .rreconcilable,  and  there 
api)earing  no  reason  for  giving  more  credence  to  the  former  than  the 
latter,  the  defense  must  be  regarded  not  established.  Besides,  the 
voluntary  execution  of  the  renewal  note  as  late  as  1883  tends 
.strongly  to  sustain  the  evidence  of  H.  H.  Burks  that  he  was  right- 
ful owner  of  the  sixtj'-three  acres,  when  he  sold  it  to  Mary  E. 
Burks,  in  18G9. 

The  other  ground  of  defense  is,  that  the  plaintift  is  not  able  to 
make  a  good  title,  as  he  covenanted  to  do.    It  is  true  no  deed  for  the 
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sixty-three  acres  was  ever  made  by  commisaioner  of  court  to  either 
Grain  or  H.  H.  Burks.  But  the  simple  result  of  that  omission  was 
to  leave  the  legal  title  in  John  Burks,  which  has  since  been  acquired 
by  his  wife,  M*^ry  E.  Burks,  in  virtue  of  her  long  continued  claim 
and  possession,  that  he  doas  not  nor  could  now  controvert. 

The  lower  court  erred  in  striking  from  the  files  so  much  of  the 
joint  answer  of  John  and  Mary  E.  Burks  as  concerned  her.  But  she 
appears  to  have  afterwards  united  in  a  rejoinder,  in  which  all  the 
facts  relied  on  as  defense  were  set  up.  She,  however,  was  not  prej- 
udiced by  that  order  of  court,  for  the  only  defense  she  had  or  could 
make  was  want  of  title  in  the  plaintiff. 

Judgment  affirmed. 

Judge  Lewis  delivered  the  following  response  to  petition  for  re- 
hearing: 

H.  H.  Burks  alleges  in  his  pleadings,  and  states  as  a  witnes*?,  he 
purchased  from  Crain  for  his  own  use  and  paid  a  valuable  e<»n.si(ler- 
ation,  of  his  own  money,  for  both  the  sixty-three  acres  of  lan<l  and 
Boss  note.  He  dotrs  not  occupy  the  attitude  of  holding  either  the 
land  or  note  for  the  u.-e  or  for  the  purpose  of  enabling  John  Burks 
to  (lefnuul  his  ereditors,  and,  consequently,  there  is  no  obstacle  to 
prevent  a  court  of  etjuity  from  granting  him  the  relief  asked  by 
him,  it  snpi>ort:'(l  by  evidence. 

The  note  sued  on  having  been  given  as  late  as  18>^.'5,  long  after  the 
original  <lesign  was  conceived  of  covering  up  .John  Burks'  property, 
if  there  ever  was  such  de-iign,  is  sutticient  to  sustain  the  right  of  H. 
II.  Hurks  to  the  judgment  rendered,  for  it  is  ditticult  to  see  why,  if 
John  Barks  and  Mary  K.  Burks  did  not  then  owe  the  amount,  they 
should,  nt^irly  fourteen  years  after  the  original  note,  give  the  one 
sued  on  in  renewal. 

The  credit  given  on  the  original  note,  so  as  to  reduce  it  to  the 
amount  of  the  one  sued  on,  is  sufficient  to  sustain  ♦he  explanation  of 
II.  H.  Burks,  that  it  was  given  on  account  of  the  previous  sale  of 
twenty- three  acres,  the  proeeeds  of  which  John  and  Mary  E.  Burks 
got  the  benefit  of  and  accepted. 

The  onus  of  proof  being  upon  appellants,  and  having /ailed  by 
preponderance  of  evidence  to  sustain  their  defense  to  the  note  sued 
on  and  the  lien  on  the  land  to  satisfy  it,  there  was  no  alternative 
for  the  lower  court  but  to  render  the  judgment  appealed  from. 
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SUPERIOR  COURT  ABSTRACTS. 


Baiuet,  Ac.  v.  Pemic^,  &c. 

Filed  Novembers,  1890.    Appeal  from  Todd  Circnit  Coart.    Opinion  of  the 
court  by  Presiding.  Judge  Barboub,  affirming;  Jndge  Yost  nol  sitting. 

1.  Fraudulent  preference  of  creditor — The  fact  that  the  amount  of  a  debt 
paid  by  an  insolvent  debtor  was  small  when  compared  with  the  amount  of 
the  debtor's  estate  and  his  large  indebtedness  will  not  authorize  the  conclu- 
sion that  the  payment  was  in  the  ordinary  course  of  business,  when  all  other 
facts  and  circumstances  demon.strate  clearly  that  the  debtor  intended  to  pre- 
fer, and  did  so  in  contemplation  of  iu6olvency. 

2.  Same — The  fact  that  the  preferred  creditor  makes  no  resistance  to  the 
suit  to  have  the  act  declared  a  preference  under  the  statute,  atid  is  even  wil- 
ling that  his  brothers  may  take  advantage  of  the  act  for  their  ben/fit,  can  not 
destroy  the  effect  of  the  act  itself.  When  the  transfer  or  payment  was 
made  the  act  of  assignment  was  complete,  and  can  not  be  affected  by  the 
subsequent  conduct  of  the  preferred  creditor. 

Ben.  T.  Perkins,  jr.,  and  Edward  W.  Hines  fcfr  appellants;  W.  L.  Reeves 
for  appellees. 

CiTT  Tbansfeb  Company  v.  Robinson. 

Filed  November  5,  1890.  Appeal  from  Daviess  Circuit  Court.  Opinion  of 
the  court  by  Presiding  Judge  Babboub,  affirming. 

1.  tM aster  and servaut^^Exemplai-y  damag'es — The  master  is  liaUIe  in  exem- 
plary damages  for  injuries  inflicted  by  the  reck)e.ss  or  wanton  negligence  of 
the  servant  while  in  the  performance  of  his  duties. 

The  defendant,  a  transfer  company,  is  liable  in  exemplary  damages  for 
injuries  resulting  from  the  reckless  driving  of  one  of  its  servants. 

2.  Same — Though  the  right  to  recover  for  mental  suffering  is  recognized 
only  in  cases  where  there  is  also  personal  injury,  the  extent  of  the  physical 
injury  is  not  material;  a  slight  injury  may  be  sufficient. 

While  the  plaintiff  in  this  case  says,  in  his  testimony:  "I  was  not  hurt," 
yet  a5  the  facts  as  he  details  them  show  that  he  did  sustain  physical  injury, 
and  that  he  meant  he  had  sustained  no  serious  injury  the  court  did  not  err  in 
telling  the  jury  that  they  might  consider  the  mental  suffering  as  an  element 
of  damage. 

3.  Rii^ht  of  bailee  to  sue  for  injury  to  property— \VL  cases  of  simple  bailment 
without  reward  an  actiou  may  be  maintained  by  either  the  bailor  or  by  the 
bailee  for  any  wrong  done  to  the  bailee's  possession. 

Wilfred  Carrico  for  appellant;  J.  D.  Atchison  for  appellee. 

BoTTS,  &c.  V.  Utdey,  «fec. 

Filed  November  5,  1890.  Appeal  from  Franklin  Circuit  Court.  Opinion  of 
the  court  by  Presiding  Judge  Babboub,  affirming  on  original  and  reversing 
on  cross-appeal. 

1.  Interest  on  claim  at^ainst  decedent — Although  the  statute  provides  that  no 
interest  accruing  after  the  death  of  a  debtor  shall  be  allowed  unless  the 
claioi  is  verified  and  demanded  of  his  personal  representative  within  one 
year  after  his  appointment,  yet  where  the  personal  representative  induces 
creditors  to  postpone  the  collection  of  their  demands  as  to  enable  him  to 
pay  without  a  sale  of  the  decedent's  real  estate,  promising  that  their  claims 
shall  be  paid  in  full,  this  will  be  construed  as  a  waiver  of  demand  so  as  to 
allow  interest,  provided  other  creditors  are  not  affected  and  the  devisees  have 
not  been  prejudiced  by  the  delay.  But  the  estate  should  no:  be  held  liable 
for  a  greater  rate  of  interest  than  6  per  cent.,  although  the  note,  executed 
when  the  conventional  interest  law  was  in  force,  bore  8  per  cent,  and  the  exec- 
utrix promised  to  pay  that  rate. 
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2.  Construction  of  7Uf// — A  testator,  by  his  will,  devised  his  whole  estate  to 
his  widow  for  life,  and  after  her  death  one-half  of  it  to  his  two  d,aQgt»teK 
and  the  other  half  to  his  widow  with  power  to  dispose  of  it  as  she  pleased. 
In  a  subsequent  clause  the  widow  was  authorized  to  sell  any  part  of  the 
estate  foT  her  support  and  to  Qpply  it  for  her  necessary  use,  and  one-half  of 
what  should  be  left  after  her  death  was  devised  to  the  testator's  two  daugh- 
ters, //t'/it — That  the  widow  i«  entitled  to  one-half  the  estate,  which  she  can 
dispose  of  without  restriction,  and  to  the  whole  estate  for  her  life,  with  the 
power  to  sell  any  part  of  it  and  apply  the  proceeds  to  her  necessary  D?e, 
one-half  of  what  remains  at  her  death  passing  to  the  testator's  two  daugh- 
ters. 

A.  Duvall  for  appellants  ;  John  L.  S»cott  for  appellees. 

Louisville  Wateb  Company  v.   Fullenlove. 

Filed  November  5,  1890.     Appeal  from  Louisville   Law  and   Equity  Court, 
Opinion  of  the  court  by  Judj^e  Yost,  reversing?. 

1.  /oTiwrs  of  offlfcr  of  corporotiou — The  authority  of  an  officer  of  a  corpo- 
ration does  not  depend  so  much  on  his  title,  or  the  nature  of  his  office,  as 
on  the  duties  he  is  in  the  habit  (»f  performing:  and  he  may,  by  the  conduct 
of  the  president  and  directwrs  of  the  corporatic>n,  be  invested  with  power 
to  bind  the  company  by  acts  not  inherent  in  his  office. 

2.  Kii^hts  of  assij^'nre  of  cnit'r-  AW/Vv— R.  tV  C<^.  who  were  furnishing?  to  a 
corporation  a  certain  tjuantity  of  lumber,  a  part  of  which  they  were  buying 
from  S.  to  carry  out  their  contract,  ^ave  S.  an  order  on  the  corporatiou  to 
retain  for  him  from  their  next  shipment  of  lumber  to  it,  $3(K).  S..  who  was 
indebted  to  A.  and  B.,  endeavored, *with  them,  to  induce  the  treasurer  of  the 
corporation  to  accept  the  order.  This  he  refused  to  do,  but  ajfreed  to  hold 
the  order  and  present  it  to  R.  &  Co.,  when  they  settled  with  the  company, 
and,  if  they  consented,  to  hold  the  money  for  A.  and  B.  He  then  gave 
them  a  paper,  si^rned  by  him  as  treasurer,  certifyinji;  that  the  company  held 
such  an  order,  describinjj^  it.  This  certificate  S.  assigned  to  A.  and  B.,  who. 
for  value,  assigned  it  to  F.  It  is  shown  that  the  order,  when  issued  by  R.  A 
Co.,  was  conditioned  upon  8.  furnishing  to  them  lumber  to  theamonutof 
the  order,  but  after  the  date  of  the  order  S.  furnished  no  more  lumber.  In 
this  action  by  F.  a^jainst  the  corporation  to  recover  the  amount  of  th» 
order,  //'•//- -That  the  pap(^r  was  of  such  a  charactar,  and  such  peculiar  cir- 
cumstances accompanied  the  whole  transaction,  as  tnade  it  the  duty  of 
plaintiff  to  inquire  into  tlie  circumstances  and  know  the  facts,  and  hatinif 
neglected  to  do  this  sh^  held  the  certificat(\  subject  to  any  equities  which 
might  exist  or  arise  betwet^n  R.  k  Co.  and  S. 

<J.  Sinti-  Po7o  rs  of  oi^L/if — As  the  duties  of  the  treasurer  were  merely  cler- 
ical, and  the  certificate  was  not  issued  in  tiie  regular  course  of  the  com- 
pany's authorized  business,  and  was  neither  acquiesced  in  nor  recognized 
by  its  president  or  board  of  directors,  the  company  is  not  liable  by  re.4.«on 
of  its  issual.  A  person,  dealing  in  such  paper,  is  chargeable  with  notice  of 
the  agent's  want  of  power  to  issue  it. 

T.  L.  Burnett  and  Lane  ck  Burnett  for  appellant;  J.  E.  Gaither  and 
Charles  Carroll  for  appellees. 

Wilcox  n,  Pubyeab. 

Filed  November  5,  1890.     Appeal  from  McCracken  Court  of  Common  Plea*. 

Opinion  of  the  court  by  Judge  Young,  affirming. 

Contract  ai^otnst  puhlic  fol/cy—k  contract  by  which  one  agre'^n,  for  money 
or  other  personal  profit,  to  use  his  efforts,  influence,  Ac,  to  induce  a  major- 
ity of  the  voters  at  an  election  to  vote  for  a  particular  candidate  or  for  any 
proposition,  as  for  a  subscription  by  a  city  or  county  in  aid  of  a  railroadr 
is  against  public  policy,  and.  therefore,  void. 

T.  E.  Moss  for  appellant;  Burneit  &  Dallam  for  appellee. 
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NOEBIS    &   POPK  V,   PhILPOT. 

Filed  November  5,  1890.    Appeal  from  Daviess  Circuit  Court.     Opinion  of 

the  court  by  Judfje  Young,  aftiriniiig. 

Implied  iontratt — A  firm,  haviiijr  kept  a  clerk  in  their  employ  and  accepted 
his  services,  and  acknowledged  that  his  ficrvices  were  ,  valuable,  the  law  im- 
plies a  contract  to  pay  him  a  reasonable  compensation  for  his  services,  al- 
though theie  was  no  express  contract  of  employment.  And  the  firm, 
having  been  dissolved  and  been  succeeded  by  a  new  tirm,  which  undertook 
to  pay  the  debts  of  the  old  firm,  the  new  tirm  is  liable  for  this  debt. 

Sweeney,  Ellis  &  Sweeney  for  appellants;  Currice  <k  Clements  for  appel- 
lee. 

FeiOitet,  &o.  v.  Feiohet's  adm'b,  &c. 

Filed  November  5,  1890.     Appeal  from  Harrison  Chancery  Court.     Opinion 

of  the  court  by  Judge  Ykt,  afHrraing. 

1  rusts-  Lnnilation — Where  all  tlie  parties  interested  in  the  estate  of  a  de- 
cedent, including  the  administrator,  placed  the  funds  of  tlie  estate  in  the 
hands  of  certain  persons  in  trust  to  pay  the  debts  of  the  decedent,  an  ex- 
press trust  for  the  benefit  of  creditors  was  cresited,  and.  therefore,  the  plea 
of  the  statute  of  limitations  is  not  availablf  against  the  creditors,  who, 
when  they  had  properly  proved  their  demands,  became  the  beneficiaries 
under  the  trust. 

N.  L.  Bennett  for^ppellants;  Cleary  »fc  Hamilton  for  appellees. 

£akeb  v.  Kash,  &c. 

Filed    November   5,  1890.     Appeal    from    Perry  Court  of    Common  Pleas. 

Opinion  of  the  court  by  Jndge  Yosr,  alVirmiiig. 

County  officers — AiUrnuiuct'  nv  county  CQitrt — After  a  county  officer  has  en- 
tered upon  the  discharge  of  the  duties  of  his  (»tiice,  and  his  services  have 
been  accepted  and  paid  for  by  the  fiscal  court  of  the  county,  one  citizen  can 
not  bring  an  action  to  set  aside  tlie  orders  of  that  court,  u|)on  the  ground 
that  the  officer  is  ineligible,  and  has  never  taken  the  oaths  required  by 
law. 

John  L.  Scott  for  appellant. 

Bank  of  Louisville  v.  Lockbidqe,  <feo. 

Filed  November  12,  1890.     Appeal  from  Louisville  Chancery  Court.     Opin* 
ion  of  the  court  by  Prefiiding  Judge  Babboih,  reversing. 

1.  Involuntary  assij^nmcnt—I\(;^lits  of  hen  creditors  -In  the  distribution  Of 
the  estate  of  an  insolvent  debtor,  who  has  committed  an  act  which  has 
been  declared  to  have  operated  as  an  assignment  under  the  statute,  a  credi- 
tor whose  claim  is  partially  secured  by  a  contract  lien  on  the  debtor's  es- 
tate is  entitled  to  prove  the  balance  of  his  debt  after  exhausting  his  lien, 
and  to  share  pro  rata  with  the  other  creditors  to  that  extent.  He  Is  not 
entitled  to  share  pro  rata  with  the  other  creditors  upon  the  full  amount  of 
his  claim,  without  regard  to  his  lien,  as  in  the  case  of  a  voluntary  assign- 
ment; nor  is  he  required,  as  in  the  distribution  of  a  decedent's  estate,  to 
wait  nntil  the  general  creditors  have  been  made  equal  with  him  before  he 
can  share  in  the  general  estate. 

2.  Same — That  section  of  the  statute  concerning  involuntary  assignments 
which  provide  that  ''the  action  and  proceedings  as  to  the  mode  of  proving 
claims,  and  otherwise,  shall  be  conducted  as  actions  and  proceedings  for 
the  settlement  of  the  estates  of  deceased  persons,"  was  intended  to  regu- 
late merely  the  practice  and  not  to  determine  the  property  rights  of  the 
parties. 

Hnnaphrey  &  Davie  and  W.  C.  Churchill  for  appellant;  H.  L.  Stone  for 
appellees. 
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Stabling,  &c.  v.  Oity  or  Hopkinbyille. 

Filed  November  12,  1890.    Appeal  from  Ghristian  Goart  of  Common  Pleas. 
Opinion  of  tbe  oonrt  by  Presiding  Judge  Babboub,  affirming. 

1.  Appellate  jurisdiction — While  this  coart  has  no  jurisdiotion-of  an  appeal 
where  the  validity  of  a  statote  is  involved,  it  is  not  every  suggestion  that 
a  statute  is  invalid  that  will  deprive  this  coart  of  jurisdiction.  When  a 
question  has  been  repeatedly  and  uniformly  decided  it  should  no  longer  be 
regarded  as'a  question. 

In  view  of  the  decisions  of  the  Court  of  Appeals  the  power  of  the  Legis- 
lature to  confer  upon  cities  and  towns  through  their  councilmen  and  tros- 
tees  thd  authority  to  have  streets  and  sidewalks  improved  at  the  expense  of 
contiguous  lot  owners  is  not  an  open  question. 

2.  Street  improvements— The  power  confered  upon  a  city  to  grade  and  im- 
prove streets  is  a  continuing  one  and  carries  with  it  the  power  to  regrade 
and  repave  streets  after  they  have)  once  been  graded  and  paved. 

3.  6Viw^— Where  a  lot  owner  with  full  notice  from  the  city  of  an  intended 
street  improvement  stands  by  and  without  objection  permits  the  improve- 
ments to  be  made  he  will  not  afterward  be  heard  to  say  that  the  improve- 
ments was  unnecessary  and  that  the  council  in  ordering  it  to  be  made  acted 
arbitrarily  and  illegally. 

4.  Same — Pleading  legal  conclusion — Even  if  the  city  had  absolute  fee 
simple  title  to  the  improved  street,  that  fact  does  not  relieve  the  lot  owner 
from  liability  for  the  cost  of  the  improvement.  But  if  4he  title  of  the  city 
had  been  a  material  fact,  it  should  have  been  specifically -set  out  in  order  to 
overcome  the  legal  presomption  that  the  lot  owners  own  to  the  middle  of 
the  street.  The  allegation  that  the  city  is  the  absolute  owner  of  the  im- 
proved street,  and  the  defendants  have  no  reversionary  or  remote  interest 
therein,  is  a  legal  conclusion. 

Landes  &  Clark  for  appellants. 

Watts  v.  Coi^lins'  ex'ob. 

Filed  November  12*1890.  Appeal  from  Louisville  Chancery  Court.  Opin- 
ion of  the  court  by  Presiding  Judge  Babboub,  affirming. 
Contracts — An  agreement  by  which  one  is  to  pay  interest  on  a  certain  sum, 
and  is  not  to  be  required  to  pay  the  principal  unless  he  makes  default  in 
the  prompt  payment  of  the  interest,  is  valid  and  will  be  enforced.  And 
the  right  to  be  relieved  from  payment  of  the  principal  by  the  prompt  pay- 
ment of  interest,  being  personal  to  the  obligor,  Continues  at  hi^twiU  daring 
his  life,  notwithstanding  the  death  of  the  obligee.  The  right  ceases,  how- 
ever, upon  the  death  of  the  obligor,  and  the  principal  then  becomes  collect- 
ible. 

E.  S.  W^atts  for  appellant;  Wicklifife  <k  Bell  for  appellee. 

Ziglbb's  ex'ob  v.  Robinson. 

Filed  November  12,  1890.     Appeal  from  Campbell  Circuit  Court.    Opinion 
of  the  court  by  Judge  Young,  reversing. 

1.  Peteinptory  instruction — Non  est  factum — The  court  should  not  give  a 
peremptory  instruction  to  the  jury  to  find  for  defendant  if  there  is  any 
evidence  at  all  to  scpport  plaintiff  s  claim. 

In  this*  action  upon  a  promissory  note  in  which  defendant  pleaded  »«'« <'l 
factum^  none  of  the  plaintiff's  witnesses  proved  the  execution  of  the  lyote  by 
defendant,  but  they  proved  repeated  promises  by  him  to  pay.  Held—'X^iX 
as  the  jury  had  the  right  to  consider  all  the  facts  and  circumstances  in  ar- 
riving at  a  conclusion,  it  was  error  to  give  a  peremptory  instruction  to  find 
for  defendant. 

2.  Burcten  of  proof— The  plea  of  non  est  /actum  puts  plaintiff  upon  proof 
of  the  execution  of  the  instrument  as  described  in  the  petition. 

Raison  <fc  Ahlering  for  appellant;  Nelson  &  Desha  for  appellee. 
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RAMSEY    V.    LOUISVILLE,  CINCINNATI    &  LEXINGTON 

R.  R.  CO. 

(Filed  November  21,  1885.) 

1.  NegligeDoe— Injary  at  street  orossiDg—Cvontrlhutory  DegllgeDce— Appel- 
lant was  lujured  hy  a  truio  uf  cars,  on  appellee'R  track,  coiuing  in  oollision 
with  a  coal  care  driven  by  appellant,  who  ^us  thrown  from  the  cart  and  his 
arm  and  back  injured.  In  an  action  against  appellee  to  recover  damages 
for  Bcch  Injury,  afier  the  evidence  of  plaintiff  was  heard,  the  court  Instrncted 
the  jary,  peremptorily,  to  find  for  appellee.  On  appeal.  Held— That  said  In- 
Btruotion  was  erroueuns  and  prejudicial  to  appellant.  The  evidence  showed 
that  appellant  wan  driving  his  cart  at  a  "sweeping  trot  along  Floyd  street, 
in  Louisville,  on  a  windy,  dusty  day.  and  did  not  stop  to  look  or  listen  to 
asoertain  whether  a  train  was  approaching  or  not;  that  the  train  was  run- 
ning fifteen  or  sixteen  miles  an  hour,  and  no  sigral  of  the  approach  of  it 
was  i^lven  by  ringing  a  bell,  or  blowing  a  whistle.  Contributory  negligence, 
to  defeat  a  recovery,  must  be  at  least  ordinary  neglect.  A  failure  of  plain- 
tiff to  take  unusual  care  is  no  defense  to  an  action,  and  it  is  well  seitled 
that  a  failure  to  look  for  the  approach  of  a  train  at  a  crossing  is  not  re- 
garded as  a  fixed  rule  by  which  to  establish  contrilmtoiy  neglect,  as  there 
may  be  proper  diligence  without  the  exercise  of  that  precaution.  If  the 
place  of  crossing  ih  where  neither  the  speed  of  the  train  is  required  to  be 
■laokened,  nor  signals  of  approach  given,  it  would  be  culpable  negligence 
on  the  part  of  a  person,  about  to  croFS  the  track,  not  to  stop  and  use  his 
■enae  of  sight  ano  hearing:  but  a  different  rule  prevails  in  regard  to  cross- 
inirs  of  streets  in  a  city  or  town,  where  the  dictates  of  humanity,  as  well  as 
the  law,  Imperatively  require  that  the  speed  of  railway  trains  be  slackened, 
and  signals  of  their  approach  be  given.  In  such  cases  it  would  be  unreason- 
able to  require  each  one  of  the  hundreds  and  thousands  of  persons,  passing 
a  crossing  daily,  to  stop  and  listen,  or  look  up  and  down  the  track,  to  ascer- 
tain 'Whether  or  not  a  train  is  approaching.  Ivo  such  contributory  negli- 
gewie  is  shown  as  would  prevent  a  ricrvery. 

2.  Petition— Gross  and  ordinary  negligence— In  an  action  against  a  rail- 
road comnany  to  rpcorf»r  compensatory  damages  the  petition  need  not  allege 
grofls  negleot  of  defendant;  an  allegation  of  ordinary  neglect  is  sufficient. 
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Willet  C.   Trabuo  for  appellant.  :,      .'^'  T    !^ 

Wm.  Lindsay  for  appellee.  ; 

Appeal  from  Jefferson  Circuit  Court. 
Opinion  of  the  court  by  Judj2:e  Lewis. 

This  is  ah  action  to  recover  damages  for  personal  injury  to  the 
plaintiff,  caused  by  a  collision  of  the  defendant's  railway  train 
with  a  coal  cart  he  was  driving.  It  was  not  necessary  for  bim 
to  state  in  his  petition  that  the  injury  was  caused  by  the  grosB 
neglect  of  the  defendant's  servants  or  agents,  an  allegation  of 
ordinary  neglect  being  sufficient  to  enable  him  to  recover  com-  i 
pensatory  damages.  i 

At   the   conclusion  of   the    plaintiff's  evidence    the    court  in-        j 
struoted  the  jury  to  find  for  the  defendant,  and  whether  that  in- 
tttruction  was  proper  is  the  only  question  before  us. 

The  evidence  shows  that  while  the  plaintiff  was  driving  his 
cart,  to  which  two  mules  were  hitched,  along  Floyd  street, 
Across  defendant's  railroad  track,  in  the  city  of  Louisville,  it 
was  strucl«  by  the  train,  moving  fifteen  or  sixteen  miles  an  hoar, 
and  knocked  off  the  track,  and  he  was  thrown  out  with  such 
violence  as  to  severely  injure  his  back  and  arm.  And  accordinj? 
to  the  testimony  of  both  the  plaintiff  and  the  only  other  witness 
introduced,  no  signal  ot  the  approach  of  the  train  to  the  crossing 
was  given  by  those  in  charge  of  it,  either  by  ringing  (he  bell  or 
blowing  the'whistle.  It  further  appears  that  the  railroad  trains 
are,  by  city  ordinance,  expressly  prohibited  running  at  a  greater 
rate  of  speed  than  six  miles  an  hour  within  the  city  limits. 

According  to  the  evidence  in  this  case  it  is,  in  our  opinion, 
clear  that  the  plaintiff  had  a  prima  facie  right  to  recover:  and 
"we  must,  therefore,  conclude  that  the  instruction  complained  of 
was  given  by  the  court  upon  the  assumption  that  there  appeared 
fiuch  contributory  negligence,  on  the  part  of  the  plaintiff,  as  de- 
feats that  right.  The  evidence  shows  that  it  was  a  blustering, 
windv,  dustv  day,  when  the  collision  occurred,  and  that  the 
plaintiff,  when  approaching  the  crossing,  was  driving  in  a  sweep- 
ing trot,  and  did  not,  before  attempting  to  cross  the  track,  stop 
nor  listen,  nor  look  along  the  track  but  one  way. 

Stating  the  evidence  in  support  of  the  theory  of  contributory 
negligence  as  strong  as  the  record  will  warrant,  which  we  nave 
done,  it  is  not  such  as  to  authorize  the  court  to  take  the  case 
from  the  jury.  When  the  defense,  in  a  case  like  thi?*,  is  <^ontri')- 
utory  negligence,  the  proper  question  for  the  jury  is  whether  tne 
damage  was  occasioned  entirely  by  the  negligence  or  improper 
conduct  of  the  defendant,  or  whether  the  plaintiff  himself  so  far 
contributed  to  the  misfortune  by  his  own  negligence,  or  want  or 
ordinary  or  common  care  and  caution,  that  but  for  such  negli- 
gence, or  want  of  ordinary  care  and  caution,  on  his  part  ^^J^.^y.^ 
fortune  would  not  have  occurred.  In  the  first  case  the  plaintin 
would  he  entitled  to  recover;  in  the  second,  he  would  not.  (r- 
<fe  M.  K.  R.  Co.  V.  Hoehl,  12  Bush,  41;  K.  0.  K.  R.  to.  v. 
Thomas,  79  Ky.,  100.)  ,,.^ 

The  degree  of  negligence,  of  which  the  plaintiff  must  be  gaiuy 
to  defeat  a  recovprv  1)V  him,  must  be  at  least  ordinary  negiec_i, 
his  failure  to  take  unusual  care  being  no  defense  to  the  action. 
(Sherman  and  Redfield  on  Negligence,  section  29.) 


What  is  ordinarv  care,  or  ordinary  neglect,  must  obviously  o^ 
pend  upon  the  obligations  and  duties  resting  at  the  time  ana 
place  upon  the  party  doing  the  injury  and  the  party  injured,  ano 
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the  cironmstancee  of  each  particular  case  or  claRs  of  cases.  If 
the  plaintiff  was  guilty  of  such  coutributory  negligence.  In  this 
^case,  as  should  defeat  his  recovery,  it  must  consist  in  his  failure 
to  stop  hefore  attempting  to  cross,  and,  by  listening  and  looking 
«ip  and  down  the  track,  ascertain  whether  he  could  do  so  safely, 
•and  in  the  great  rate  of  speed  at  which  he  was  driving  his  cart. 
But  this  court  has  held  that  '*it  can  not  be  regarded  as  a  fixed 
rule  that  the  failure  to  look  for  tho  approach  of  a  train  is  negli- 
gence on  the  part  of  tHe  party  injured,  as  there  may  be  proper 
•diligence  without  the  exercise  of  that  precaution.'^  (P.  &  M.  B, 
R.  Co.  V.  Hoehl,  12  Bush,  41.) 

If  the  place  of  crossing  is  where  neither  the  speed  of  the  train 
is  required  to  be  slackened  nor  signals  of  its  approach  given,  it 
would  he  culpable  negligence  on  the  part  of  a  person  about  to 
"Cross  the  track  not  to  stop  and  use  his  sense  of  sight  and  hear- 
ing, for,  in  such  case,  his  safety  depends  upon  his  own  vigi- 
lance, and  those  in  charge  of  the  train  would  not  he  responsible 
lor  any  i-njury  that  might  be  do.ne  to  iilm  unless  they  should 
discover  his  peril  in  time,  by  the  use  of  ordinary  care,  to  avoid 
inluring  him. 

On  the  other  hand,  the  dictates  of  humanity,  as  well  as  the 
law,  imperatively  require  that  the  speed  uf  railway  trains  be  so 
slackened,  when  approaching  the  crossiing  of  a  street  in  a  city 
•or  town,  and  that  such  distinct  and  timely  signals  be  given  as, 
in  a  great  degree,  to  lessen  the  necessity  for  vigilance 'and  care 
on  the  part  of  those  passing  along  tlie  street.  It  would  be  un- 
reasonable to  require  each  one  of  thp  hundreds  or  thousands  of 
persons  passing  daily  on  foot,  or  in  vehicles,  along  a  piiblio 
street  in  a  populous,  busy  city  or  town,  to  stop  at  a  railroad 
crossing,  in  order  to  listen  or  look  up  and  down  the  track, 
sometimes  visible  hut  a  short  distance,  to  ascertain  whether  a 
train  is  approaching,  when  the^*  can,  without  doing  so,  have 
•oomparative  security  against  inconvenience  and  injury  by  a  re- 
•ductlon  of  the  speed  of  the  trains,  and  easily  and  certainly 
warned  of  its  approach  by  the  bell  or  whistle. 

As  said  in  Spencer  v.  Illinois  C.  R.  Co.,  29  Iowa,  60,  cited  by 
this  court  in  the  case  referred  to  in  12  Bush,  a  person  about  to 
cross  a  railroad  track  **is  only  required  to  have  satisfactory  evi- 
dence that  the  road  is  clear,  and  this  he  might  have  by  those 
warnings  usually  attending  the  starting  or  moving  of  a  train 
through  a  town  or  city,  just  as  etiectually  and  sufficiently  as  by 
looking  up  and  down  the  track. '*  In  this  case  not  only  was  the 
rate  at  which  defendant's  train  might  lawfully  run  in  the  city 
of  Louisville  prescribed  by  ordinance,  but,  independent  of  any 
ordinance,  it  was  the  duty  of  those  in  charge  of  the  train  to  give 

E roper  signal  of  Its  approach  to  Floyd  street,  and  the  plaintiff 
ad  the  right  to  assume  that  these  legal  requirements  would  be 
-oomplied  with;  and,  consequently,  it  can  not  be  imputed  to  him 
as  negligence  that  he  did  not  anticipate  culpable  negligence  and 
luisconduct  on  the  part  of  the  servants  and  agents  of  the  defend- 
ant, of  which  the  evidence  shows  they  were  guilty,  and  exercise 
the  ordinarily  unnecessary  precaution  to  stop  and  listen,  and 
look  up  and  down  the  track,  before  attempting  to  cross  it. 

Whether  the  train  would  or  would  not  have  struck  the  plaintill's 
cart,  if  he  had  been  drivingat  less  speed  than  a '*sweeping  trot,'* 
which  may  or  may  not  be  a  forbidden  gait,  is  a  futile  inquiry  in 
view  of  the  indubitable  fact  that  the  collision  would  not  have 
occurred  if  the  train  had  been  running  only  six  miles  an  hour, 
and  the  proper  signals  had  been  given. 

The  judgment  is  reversed  and  cause  remanded  for  a  new  trial 
«kDd  further  proceedings  consistent  with  this  opinion. 
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MATTHEWS  v.  MATTHEWS. 

(Filed  October  26,  1890— Not  to  be  reported.)  | 

Mortgaffea— Chanoellor's  flDdlng  of  faots— Appellee  ezecDted  to  bis  brotlier,.  | 

the  appellaDt,  deeds  for  several  tracts  of  land  and  delivered  pcissessloD  t» 
him.  The  deeds  were  UDderfftood  between  tbem  to  operate  as  mortgifrea 
upon  the  maker  refundloft  the  purchase  nionej.  The  finding  of  the  cban- 
oellor,  as  to  the  amount  of  money  refunded  and  the  amount  of  rents  th^  Ap- 
pellant should  aooonnt  for,  will  not  be  dlHtorbed,  as  the  evidence  is  oonfllot- 
Ing  and  the  traosacttons  extend  over  a  long  period  of  time. 

Laflerty  &  Benton  and  Ward&  Kimbrough  for  appellant. 

Forman  &  Cason  for  appellee. 

Appeal  from  Harrison  Chancery  court. 

Opinion  of  the  court  bj'  Judge  Pryor. 

Tills  controversy  is  between  two  brothers,  the  one  askiDg  a> 
settlement  of  accounts  between  them,  originating  from  an  agiee^ 
meut,  by  which  the  appellant  assumed,  or  had  paid,  certain 
debts  of  the  appellee,  and  to  secure  himself  obtained  deeds  to 
certain  real  estate  that  were  to  operate  as  mortgages  upon  the 
appellee  refunding  the  monev.  The  deeds  were  not  fraudulent, 
and  in  the  action  to  cancel  the  deed,  at  the  instance  of  a  cred- 
itor of  the  appellee,  the  answer  of  the  one  brother  was  the  ooan- 
terpart  of  the  answer  of  the  other.  It  is  true  the  appellee  de- 
nied that  he  bad  any  benefloial  Interest,  but  his  wife  did,  as  by 
the  terms  of  the  agreement,  when  the  debts  were  paid  b;  the 
husband  the  reconveyance  was  to  be  made  to  the  wife,  and  she 
has  united  in  the  action  as  a  party  plaintifiP. 

It  is  not  pretended  by  the  defendant  that  this  contract  was. 
ever  changed,  and  the  testimony  in  this  case  is  conclusive  that 
It  had  not  been,  tlie  case  before  us  presenting  only  one  question 
necessary  to  be  considered,  and  that  is:  Has  the  appellant  been 
reimbursed  in  the  moneys  paid  out  for  his  brother,  the  appellee? 
"Under  the  agreement  by  which  the  deeds  were  made  the  appel- 
lee also  transferred  to  his  brother  all  of  his  interest  in  the  per- 
sonal estate  of  his  father  to  secure  the  various  debts,  and  what 
amount  of  money  the  appellant  received  from  that  source  is  one 
of  doubt.  There  seems  to  have  been  no  adjustment  or  settle- 
ment of  the  father's  estate,  so  as  to  enable  one  to  arrive  at  any 
accuracy  on  the  subject.  The  testimony  is  directly  in  conflict 
as  to  the  amount,  and  both  the  commissioner  and  the  cbancellor 
having  fixed  the  sum  that  seems  to  be  sustained  by  the  evi- 
dence, we  are  not  disposed  to  disturb  it. 

It  is  manifest  that  the  appellant  had  possession  of  the  land; 
that  he  rented  it,  or  a  part  of  it,  out,  and  whether  treated  as  a 
tenant  or  a  mortgagee  in  possession,  he  should  pay  rents.  He 
received  the  money  from  the  Coleman  property.  The  personal 
estate,  or  its  value,  from  the  father's  estate,  and  tho  items  that 
appellant  claims  as  additional  sums,  with  which  his  brother 
should  be  charged,  are  all  doubtful,  or  about  which  the  testi- 
mony conflicts. 

The  Ciilor  land  the  appellant  derived  no  benefit  from,  bat  Id- 
18H0  he  had  the  full  possession  of  the  flty-nine  acre  tract.  It 
seems  to  us  that  tiie  commissioner  and  chancellor  have  made  an 
equitable  adjustment  of  the  transactions  between  the  brothers. 
After  such  a  lapse  of  time,  with  no  account  or  settlement  by  the 
two,  such  conflicts  in  the  proof  would  almost  of  necessity  arise;, 
and  sucti  being   the  case,  we  perceive   no  reason  for  interferinc: 
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^ith  a  Bettlement  that  approaches  as   near  to  a  fair  adjustment 
•ikS  was  possible,  from  the  facts  before  the  commissioner. 

The  judgment  is  affirmed  on  both  the  original  and  cross  appeal. 


BENT  &  CO.  V.  BARNEyT. 
(Filed  October  30,  1890.) 

QuardiaD  and  ward— IraprovemeDts— Id  1876  B.  bad  purohased  a  small 
interest  in  a  bonse  and  lot  in  Loulsyille  from  U.«  ^ho  retained  a  lien  for 
iinpaid  purchaae  money,  and  inherited  one-sixth  of  the  remainder  from  a 
^eoeasea  oblld,  the  remainder  of  said  property  belonging  to  bis  infant  chil- 
dren, for  whom  be  was  statutory  guardian.  B.,  for  himself  and  as  statu- 
tory guardian  of  bis  children,  made  a  contract  with  appellants  for  furnishing 
'the  stoncf  work  for  reconstructing  the  house,  and  agreed  that  they  should 
ha^e  a  meohanlos^  lien  to  eeoure  them  for  their  work  and  material.  Other 
5)ontraets  of  a  similar  nature  were  made,  and  the  house  was  remodelled  or 
completely  rebuilt  at  an  expense  of  about  121,000. 

After  these  improvements  bad  been  made.  B.,  for  himself  and  as  guardian 
-of  bis  ohildreto,  made  a  lease  of  said  property  to  S.  and  B.  for  a  peiiod  of 
seven  years,  the- tenants  agreeing  to  pay  the  taxes  and  insurance  on  same, 
-and  pay  a  fixed  yearly  sum  for  the  benefit  of  the  infants,  while  the  residue 
tit  the  rental  should  be  applied  to  the  payment  of  the  expends  of  rebuilding 
'^be  house.  H.  asserted  bis  lien  against  the  interest  of  B.  to  enforce  bis 
'islalm  for  purchase  money,  to  which  proceeding  some  of  the  persons  holding 
claims  for  material  and  labor,  furnished  in  rebuilding  said  house,  were 
•made  parties,  and  asserted  same  against  the  said  property.  The  chancellor 
enforoed  the  )len  for  purchase  money,  and  directed  that  it  be  paid  out  of  the 
interest  of  B.  in  f^aid  property;  that  the  lessees  pay  the  taxes  and  insurance, 
and  the  yearly  allowance  to  the  infants  out  of  the  rental,  and  that  the  resi- 
-due  thereof  be  applied  to  payment  of  the  claims  of  the  material  men  and 
holdem  of  mechanics'  liens.  After  the  expiration  of  the  lease,  and  after  the  * 
Infants  bad  arrived  at  age.  appelliints,  as  holders  of  a  mechanics'  lien,  filed 
«  supplemental  petition,  alleging  that,  by  reason  of  the  contract  with  the 
ffoardian  of  said  infants,  they  had  furnished  material  and  done  work  in  the 
Improvement  of  their  property  to  an  ezt«nt  greatly  in  excess  of  their  claim, 
•and  had  received  nothing  therefor,  and  asked  that  the  enhanced  value  or 
said  property  be  subjected  to  the  payment  of  their  debt.  Held— That  said 
-supplemental  petition  alleged  facts  sufficient  to  authorize  the  chancellor  to 
grant  the  relief  snagbt.  Under  the  provisions  of  the  General  Statutes  the 
^aardian  has  authority  to  make  a  lease  of  his  ward's  lands  for  a  period  not 
exoeeding  seven  years,  besides,  it  is  bis  duty,  under  the  principles  of  justice 
•and  equity,  to  preserve  his  ward's  property,  and  make  it  profitable  to  them, 
Ae  bis  wards  received  the  benefits  of  such  contracts,  their  property  should 
bear  an  equitable  burden  to  the  extent  that  its  value  has  been  enhanced  by 
the  expenditure. 

Hargis  &  Eastin  and  H.  L.  Stone  for  appellants. 

Jno.  S.  Jackman  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

W.  A.  Barnett,  the  father  and  statutory  guardian  of  his  infant 
-children,  five  in  number,  entered  into  an  agreement  with  one 
Shryock,  by  which  he  leased  to  Shryock  a  three-story  brick 
building,  in  the  city  of  Louisville,  for  the  term  of  seven  years, 
<he  lease  to  begin  on  the  1st   of  January,  1876.     The  object  of  the 
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lease  was  to  enable  Sbryock,  who  was  an  architect,  to  reoon-^ 
struct  the  building  and  then  rent  it  out  and  apply  the  rental  to 
a  lien  held  by  the  Herberts  for  the  purchase  money,  and  to  the 
payment  of  the  costs  for  reconstructing  the  building,  that  cost 
being  estimated  at  near  $15,000.  Barnett  had  purchased  in  big 
own  right  the  interest  of  the  Herberts  in  this  property,  which 
was  nine  thirty-seconds,  at  the  price  of  $4,900,  for  which  he  gaT» 
bis  notes.  He  also  o^ned  one-sixth  of  twenty-three  thirtv-sec* 
ends  by  inheritance  from  one  of  his  children.  The  five  children 
owned  the  remaining  interest  in  thd  building,  and  this  was  its 
condition  as  to  title  when  the  guardian  made  the  lease  to 
Shryock. 

Barnett  then  made  a  contract  as  guardian,  and  in  his  owa 
right,  for  he  then  had  an  Interest  in  the  property  with  the  ap- 
pellants, J.  M.  Bent  &  Co.,  to  execute  the  stone  work  on  the 
Duilding  for  which  he  was  to  be  paid,  and  for  this  be  executed 
notes.  He  also  gave  a  lien  on  the  rents  and  a  mechanic's  ilea 
on  the  property.  He  made  contracts  with  other  parties  for  work 
and  material,  the  entire  building  costing,  before  its  completion, 
the  sum  of  $21,959.06. 

In  January,  1876,  he  executed  another  lease  to  Shryock  and 
Bent  in  his  own  right  as  guardian,,  for  the  term  of  seven  years,  un- 
der which  the  lessees  were  to  rent  out  the  building  And  pay 
taxes,  insurance  and  repairs,  to  pay  the  infant  a  certain  suna  per 
month  ($90),  and  the  balance  to  be  applied  to  the  payment  of  the 
costs  of  reconstruction,  the  debts  thut  had  already  been  inourr^^d, 
as  well  as  those  thereafter  incurred,  necessary  to  the  completion 
of  the  building,  and  also  to  pay  the  Herbert  heirs  the  purchase 
money  due  them  by  him,  Barnett. 

One  of  the  material  men,  Bobert  Biggs,  shortly  after  this  lease 
was  made,  filed  his  petition  in  the  Louisville  Chancery  Court  to 
enforce  his  mechanic's  lien,  under  a  contract  with  Barnett. 
When  this  petition  was  filed  the  children,  by  Thornberry.  their 
next  friend,  filed  their  petition  against  their  father,  who  was 
then  statutory  guardian,  alleging  that  they  were  suffering  for 
the  necessaries  of  life,  and  had,  or  were  receiving,  no  income 
from  their  estate.  The  cases  were  consolidated,  and  the  credi- 
tors who  had  worked  upon  and  furnished  material  in  erecting  tbe 
building,  asserted  their  lien.  The  heirs  of  Herbert  filed  their 
petition,  or  asserted  their  claim  for  the  purchase  money  due 
them  by  the  guardian,  and  aftnr  this  purcnased  back  their  in- 
terest, thereby  divesting  Barnett  of  the  title  he  had  received 
from  them.  Tbe  consolidated  causes  were  submitted  to  tbe 
chancellor,  who  enforced  the  lien  of  the  Herbert  heirs,  and  a 
mechanics'  lien  on  the  one-sixth  of  twenty-three  thirty-seconds 
of  the  building  that  came  to  Barnett  by  inheritance  in  favor  of 
certain  mechanics  and  material  men,  who  had  oomptied  with  tbe 
law,  and  further  decided  that  from  the  renting  undei  the  lease  to 
Shryock  and  Benton  the  taxes,  insurance  and  repairs  were  to  bo 
paid;  $90  a  month  to  the  children,  and  the  balance  of  tbe  rents 
to  be  paid  out  to  the  workmen  and  material  men  in  proportion 
to  their  respective  claims. 

Bent  &  Co.,  it  seems,  had  pnrchase<l  material  and  employed 
labor  on  the  building,  and  at  the  expiration  of  the  seven  years*^ 
lease  had  received  notliing  for  their  work  and  material  far- 
nished.  They  then  tendered  a  supplemental  petition,  allef^ing 
that  the  work  they  did  on  the  building  was  necessary  to  make  it 
habitable;  that  it  had  greatly  enhanced  its  value,  and  nothing 
had  been  received  by  them  from  the  rents.  They  asked  that  tho 
property   be   placed  in    the   hands  of  a  receiver,  and  the  renta 
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applied  to  the  payment  of  their  debt.  They  also  claim  that 
Barnett  was  a  co-tenant  with  hla  children,  and  had  the  right  to 
make  the  improvement,  and.  therefore,  thpy  were  entitled  to  be 
substituted  to  his  riprhtR,  80  that  they  could  compel  the  children, 
as  GO-renant6,  to  contribute  to  the  costs  of  reconstruction.  A 
general  demurrer  was  filed  to  the  petition,  as  amended,  and 
sustained  by  the  vice-chancellor,  and  the  appellants  declining' 
to'  plead  further,  their  petition  vvas  dismissed,  except  as  to  their 
claim  against  Barnett  in  his  individual  right. 

Barnott,  it  seems,  had  gone  into  banlcruptcy,  and  had  but  little^ 
if  any.  estate  when  these  contracts,  with  reference  to  the  recon- 
struction of  the  building,  were  made  and  executed.  The  ques- 
tion presented  is:  Were  the  plaintiffs,  on  the  facts  alleged,  enti- 
tled to  relief? 

We  have  had  some  difficulty  in  reaching  a  conclusion  In  this 
case,  as  the  record  of  the  former  hearing  to  which  the  supple- 
mental petition  was  filed,  as  well  as  the  pleading^  itself,  presents 
a  ease  so  full  of  equity  as  to  disturb  the  conscience  of  the  chan- 
cellor in  the  attempt  to  deny  all  relief,  and,  on  the  other  hand, 
the  guardian,  without  any  authority  from  the  chancellor,  had 
encumbered  the  realty  of  the  infants  to  an  extent  that  if  the 
property  Itself  could  be  subjected  to  the  payment  of  the  cost  of 
construction,  it  would  take  from  them  the  entire  building. 

The  building  was  not  only  repaired  but  reconstructed.  It  was 
in  fact  a  new  building,  reared  upon  tho  site  of  the  old,  and  the 
fact  that  the  father  was  a  co-tenant  with  his  infant  children 
did  not  authorize  the  expenditure,  and  if  they  had  been  adults 
their  co-tenant  could  make  no  such  expenditure,  and  then  re- 
quire contributions  from  co-tenant,  unless  they  had,  in  some 
manner,  consented  to  the  change.  This  is  not  a  case  uf  mere  or- 
dinary repairs,  where,  for  the  preservation  of  the  property,  one 
tenant  caused  the  repairs  to  be  made,  and,  therefore,  the  right  of 
the  tenant  to  make  such  an  improvement,  and  then  ask  for  con- 
tribution from  tlie  co-tenants,  is  not  involved  in  this  case. 
(Freeman  on  Co-tenancy,  section  262;  1  Washburn  on  Real  Prop- 
erty, 421.) 

The  father  being  both  tlie  natural  and  statutory  guardian  of 
the  infants,  conceived  that  it  was  necessary  to  reconstruct  an 
old  dilapidated  building,  that  would  soon  cease  to  yield  an  in- 
come to  his  children,  and,  with  a  view  of  advancing  their  inter- 
est, in  the  best  of  faith, 'entered  into  this  contract  with  the  ap- 
pellants, who,  in  like  good  faith,  have  executed  the  contract  and 
expended  over  $7,000  in  enhancing  the  value  of  this  property^ 
the  rents  of  which  are  now  boing  enjoy«-d  by  these  children, 
who  have  arrived  at  the  age  r,f  twenty-one  years.  They  have 
expended  not  one  cent  for  an  improvement  out  of  which,  if  the 
facts  alleired  be  true,  they  are  receiving  a  handsome  income,  and 
but  for  which  the  building  would  have  been  valueless,  and  the 
entire  propery  worth  no  more  than  the  value  of  the  ground  upon 
whioli  the  new  building  stands. 

Was  \t  then  to  the  interest  of  the  infants  that  the  improvement 
should  be  mnde,  and,  if  so,  to  what  extent  should  the  income  of 
the  property  he  cliars:ed  in  order  to  re-imburse  the  expenditure 
made  by  the  appellants? 

If  the  father  of  appellees  had  made  the  investment  out  of  his 
own  means,  instead  of  the  means  of  others,  thereby  enriching 
bis  children  at  the  expense  of  his  creditors,  a  chancellor  would 
have  subjected  the  income  to  the  extent  of  the  enhanced  value 
to  the  payment  of  his  debts,  and  when  he  induces  others  to  in- 
vest their  mpans  in  improvina  property  for  the  benefit  of  those 
"Who  have  the  right  to  look  to  him  not  only  to  see  that  their 
property  is   so   managed   as  to   make   it  productive,    but   whose 
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claims  upon  bim  for  support  and  maintenance  can  not  be  dis- 
re(;arded,  we  see  no  reason  wby,  if  it  results  in  enriching  tbe 
children  or  so  enhancing  the  value  of  their  property  as  to  in 
crease  tbe  income  of  their  estate,  those  making  the  Improvement 
should  noti  at  least,  share  with  them  in  the  increased  income 
caused  by  the  improvements  made. 

Are  the  infants  to  become  tbe  recipients  of  such  an  investmeDt 
irom  tbe  funds  of  a  stranger,  upon  the  idea  that  it  was  a  volun- 
tary donation  from  the  father,  and  the  material  men  or  laborer 
required  to  look  to  him  for  payment?  Will  that  which  enhances 
the  value  of  the  building  and  the  income  from  it  be  regarded  as 
an  unreasonable  burden  upon  tbe  property  of  the  infants,  when 
tbe  contractor  and  builder  asks  only  for  an  appropriation  of  a 
part  of  tbe  increased  income,  caused  by  his  labor  and  material,  to 
tbe  payment  of  bis  debt?  He  has  worked  no  barm  to  tbe  infants, 
but  leaves  them  in  a  much    better  condition  than    tbey  were  be-  | 

fore    the   improvement  was  made,  and  if   so,  ou(?ht  the  chancel- 
lor, inequity  and  good  conscience,  deny  all  relief?    We  think  not.  | 
The  guardian  is   entitled  to  the  care   and  management  of  all  tbe  | 
estate  of   the    ward,  real  and    personal,  and   by  our  statute  may  i 
lease  the  real  estate  until  the  ward  arrives  at  age;  provided  the 
lease  is  not  for  a  longer  term  than  seven  years.     (Section  6,  article 
2,  chapter  48,  General  Statutes.) 

This  leasing  of  the  estate,  in  this  instance,  was  for  tbe  beDeflt 
of  the  wards;  and,  upon  arriving  at  age,  if  tbe  cost  of  tbe  im- 
provement from  which  these  benefits  flow  has  not  been  paid,  tbe 
chancellor  should  adopt  some  means  of  re-imbursing  the  expend- 
iture where  it  works  no  other  injury  to  tbe  ward  than  taking 
from  liira  a  part  of  the  income  originating  from  the  appellants^ 
material  and  labor.  In  the  case  of  Graham  &  Butler  v.  Ciia- 
toque  Bank,  5  B.  M.,  45,  the  guardian  of  the  infants,  as  in  this 
case,  leased  a  lot  of  ground  in  the  city  of  Louisville  to  Dupont 
for  a  term  of  years,  Dupont  agreeing  to  build  a  house  upon  it  at 
a  cost  of  IS.BOk),  and. to  pay  an  annual  ground  rent  of  $200.  Tbe 
rent  was  paid  to  the  guardian,  and  the  building  erected  by  tbe 
lessee.  The  children,  or  ono  of  them,  on  becoming  of  age  re- 
pudiated the  contract  of  leasing,  and  this  court  held  that  tbe 
child,  becoming  of  age,  having  received  the  ground  rent  it 
would  be  Inequitable  ro  permit  him  to  enter  without  making  a 
fair  remuneration,  to  the  extent  the  land  bad  been  actually  and 
boneflcially  ameliorated. 

In  the  case  of  Athey  v.  Knott,  6  B.  M.,  26,  where  the  father 
had  made  improvements  on  the  land  of  his  infant  son  that 
greatly  enhanced  its  value,  this  court,  referring  to  tbe  case  of 
Graham  &  Bulter  v.  Chatoque  Bank,  held  that'  if  the  son,  when 
arriving  at  age,  should  see  proper  to  enter,  "the vice-chancellor, 
under  the  circumstances,  should  require  him  to  do  what  was 
equirahlp  in  rep:ard  to  the  improvements,  and  until  that  period 
the  creditor  of  the  father  was  entitled  to  an  equitable  portion  of 
the  rent,  to  be  applied  in  discharge  of  his  claims.'' 

In  Hobbs  v.  Harlan,  10  Lea  (Tenn.),  268,  it  was  said:  ''Ifa 
guardian,  with  a  view  to  increasu  the  annual  rents  of  his  wards, 
put  improvements,  such  as  houses,  upon  their  land,  be  will  be 
allowed  to  reimburse  himself  for  the  principal  sum  thus  ex- 
pended, without  interest,  out  of  the  increased  rentals,  but  not 
out  of  the  corpus  of  tlie  estate,  or  the  ordinary  rentals,''  etc. 

The  fact  that  tlie  children  are  now  of  age,  and  in  possession, 
can  make  no  difference;  if  the  appellants  have  an  eqaitabie 
claim  upon  the  rentH  of  this  property  it  should  be  enforced.  It 
was  expressly  agreed  in  writing  that  these  parties  should  have  a 
lien  or  become  entitled  to  the  rents  in  discharge  of  their  debts, 
and  their  right   to    file  a  notice,  etc.,  of  an  intention  to  assert  a 
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lien,  or  the  evidences  of  their  debt,  as  required  by  the  mecban- 
icg'  lien  law,  was  expressly  waived,  that  is,  the  appellants  were 
to  have  a  lien,  whether  they  filed  their  claim  or  not;  and  while 
this  could  not' affect  others  it  was  binding,  as  between  the  guar- 
dian and  appellants,  to  the  extent  they  could  contract. 

The  vice-chancellor,  in  his  Judgment  renderjsd  in  1878,  recog- 
nized the  existence  of  these  liens  and  the  right  of  creditors  to 
the  rents.  The  lease  had  seven  years  to  run  from  its  date,  and, 
at  the  expiration  of  the  seven  years,  the  chancellor's  judgment 
to  the  extent  it  had  gone  had  performed  its  functions,  but  the 
rents  paid  no  part  of  the  appellants^  debt.  It  was  not  a  final 
Judgment,  that  is,  a  Judgment  determining  that  if  the  seven 
years'  lease  fails  to  pay  you,  the   creditors  are  without   remedy. 

The  original  agreement  with  the  guardian  as  to  liens,  and  the 
Tight  to  the  rents  until  the  debts  were  satisfied,  still  existed, 
and,  while  it  was  not  binding  on  the  infants,  the  original  Judg- 
ment enforced  the  lien  and  srave  to  the  appellants  the  benefit  of 
the  lease  upon  equitable  grounds. 

While  there  is  no  question  before  the  court,  except  as  to  the 
suflQcency  of  the  supplemental  petition,  that  petition  is  based  on 
the  facts  developed  in  the  original  case,  and  the  judgment  ren- 
dered upon  these  facts.  Jt  is  apparent  that  the  estate  of  the  in- 
fants (now  adults)  can  not  be  burdened  with  the  interest  accru- 
ing on  these  notes,  nor  should  they  be  compelled  to  pay  more 
than  the  actual  cost  of  furnishing  the  stone,  for  whicli  the  notes 
were  given,  without  interest,  and  this  should  be  paid  out  of  the 
enhanced  rental  value  of  the  property,  by  reason  of  the  improve- 
ments, after  deducting  these  from  the  insurance,  taxes  and  cost 
•of  keeping  the  premises  in  repair. 

These  views,  upon  the  facts  presented  in  the  original  action, 
are  not  to  preclude  any  defense  the  appellees  may  have  to  the 
recovery.  We  simply  adjudge  that  the  facts  stated,  if  true,  en- 
titles the  party  to  relief,  and  if  no  defense  exists  it  should  be 
granted,  as  herein  indicated. 

Judgment  reversed  and  remanded,  with  directions  to  overrule 
the  demurrer,  and  for  further  proceedings  consistent  with  this 
Opinion. 


GARUTHERS,  TRUSTEE  v.  NEEL,  &c. 
(Filed  October  80,  1890— Not  to  be  reported.) 

1.  TruBtB— Life  eat^ate— Under  the  provisions  of  the  particular  will  the 
trustee  ezeroised  proper  discretion  in  not  pernilttloff  a  youn^c  lady,  the 
•oestai  que  trust,  to  spend  thewhnle  amount  of  Income  from  her  estate  before 
•be  arrived  at  age,  but  it  was  propc'r  to  pay  over  to  her  the  aeoumulated  In- 
4Some  from  said  estate  when  she  arrived  at  a^re  and  married,  as  she  was  then 
competent  to  manage  all  of  her  estate,  she  having  only  a  life  estate  In  the 
firoperty. 

9.  Deoedent's  estate— Damages  recovered  from  railroad  oompany— Damages 
recovered  by  the  widow  and  children  of  a  decedent,  who  was  killed  by  the 
willful  negllgenoe  of  the  employes  of  a  ratlroad  company,  does  not  hf^long  to 
^  trustee  or  exvoator  of  the  testator,  but  belongs  to  the  widow  and  children. 


J.  C.  Beckham  for  appellant 
T.  J.  Beard  for  appellees. 
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Appeal  from  Shelby  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

Fielding  Neel,  of  the  county  of  Shelby,  died,  leaving  a  last 
will  by  which  he  gave  his  estate,  after  making  provision  for  bis 
widow,  to  his  granddaughter,  Mrs.  Amos,  for  and  during  her  life, 
and  then  to  her  children,  with  a  devise  over,  if  she  had  no  chit* 
dren.  The  will  is  here  for  construction,  and  involves  only  one 
question,  and  that  is  the  right  of  the  life  tenant  to  the  entire  in- 
come of  the  estate  devised  directly  to  the  trustee  for  her  imme- 
diate benefit.  The  granddaughter  was  an  infant  and  unmarried 
when  the  will  was  executed,  and,  therefore,  we  find  a  clause  io 
the  will  providing  that  a  liberal  education  should  be  given  the 
child,  and  so  much  of  the  income  of  the  estate  was  necesRary 
should  be  applied  to  this  schooling  and  other  expenses,  and  an 
amount  to  pav  the  board  of  Mrs.  Hickman,  who  then  had  charfce 
of  thti  young  lady.  It  was  the  duty  of  the  trustee  during  tier 
minority  to  see  that  she  did. not  expend  more  of  her  income  thau 
was  necessary  for  one  in  her  condition'  in  life.  She  had  an  am- 
ple income,  and  doubtless  more  than  was  necessary  for  providinfr 
ner  with  every  comfort,  as  well  as  the  ordinary  expenses  for 
board  and  clothing.  The  trustee  should  not,  therefore,  as  be  did 
not,  allow  her  to  expend  all  of  her  income  merely  because  slie 
had  it.  After  she  became  of  age  and  married,  she  was  in  a  con- 
dition to  use  and  manauf^.  according  to  her  own  best  judsrment, 
the  entire  Income,  and  there  being  no  restriction  as  to  this  use 
by  any  provision  of  the  will,  it  was  the  duty  of  the  trustee  to 
pay  it  over. 

As  to  the  fuiid  derived  from  the  railroad  company  on  account 
of  the  death  of  the  testator,  causftd  by  the  willful  neglect  of  its 
employes,  it  was  not  assets  in  either  the  executor  or  trustee's 
hands.  There  was  a  widow  and  those  surviving  the  testator  who 
were  perniittj^d  to  bring  the  action,  and  for  whose  ben«»fit  the 
statute  authorizing  the  action  was  passed.  II  is  aright  given  to 
the  beneficiaries  under  tlie  third  section  of  that  statute,  and  is 
not  derived  by  inheritance  or  by  a  general  devise  from  the  party 
killed.  The  widow  and  grandchild  having  received  this  money^ 
and  the  trustee  and  executor  having  no  interest  in  the  fund^ 
he  has  no  right  to  complain. 

Judgment  affirmed. 


JONES  V.  GORHAM,  &c. 

(Filed  November  1,  1890.) 

Conveyances— Insaolry— Undue  Inflnenoe— This  Ir  an  Bctlon  to  set  aside  j 
coDVHyAno6  made  by  wife  of  appellant  to  a  third  person  of  a  trartof  land 
whinh  was  then  In  turn  onnveyed  to  appell»inr..  The  grounds  relied  onto 
set  aside  said  deed  is  in<)anity  of  the  vrlfn  at  the  time  of  l6«  esecutlon.  and 
nndue  Influence  of  the  hnsliand.  The  only  evidence  of  insanity  proven  l» 
that  a  few  wneka  next  before  the  execution  of  the  deed  she  made  three  nn- 
mioneRAfnl  efforts  to  commit  Rnlcide,  and  she  did  aft-erward  oommit  Mlcloe- 
Held— That  Riiloidnl  tendency  itself  Ia  not  Rnfficlent  to  prove  the  exlfltenwef 
inflanity  or  the  Incapacity  r.«i  contract,  there  being  no  other: laot  4X)ndnoing 
to  show  th»»  lack  of  Tncntnl  ojipacity  of  the  wife,  the  conveyance  !»  apb<*W' 
The  fact  that:  nn  asyrppinent  WH^  made  that  th»»  wife  should  oonvey  her  prop- 
erty to  npneHnTir.  »iri«^  h^  should  will  r.h»*  property  to  hep.  so  that  the  iUrvWOT 
should  have  thu  whol.i  esr.a(ie.  i.s  not.  evidenoe  of  undue  influeDoe. 
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Kennedy  A  Son  for  appellant. 

W.  S.  Gudgell,  B.  Gudgell  and  Boss  &  Owens  for  appellees. 

Appeal  from  Nicholas  Chancery  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

On  the  9tb  of   May,  1884,  Laura   Jones,  wife  of   the  appellant, 

conveyed  to Bobinson  her  small  tract  of  land,  on  which  she 

and  the  appellant  lived,  in  trust,  to  be  conveyed  to  the  appel- 
lant, which  said  Bobinson  on  that  day  executed.  On  the  18th 
day  of  June,  following,  said  Laura  died,  and  this  action  waa 
thereafter  instituted  by  her  mother  and  brothers  and  sisters,  as 
her  heirs,  to  have  said  conveyance  set  aside  upon  the  ground 
that  said  Laura  was  by  reason  of  insanity  non  compos  mentis, 
and  the  undue  influence  of  the  appellant. 

The  material  facts  relied  on  as  proof  of  insanity  are:  That  said 
Laura,  within  a  few  weeks  next  before  she  made  the  deed,  made 
three  attempts  to  commit  suicide,  and  she,  after  the  making  of 
said  deed,  did  commit  suicide,  and  she,  about  the  time  of 
making  said  deed,  would  lie  down  on  the  wet  ground  without  any 
rational  motive  and  pick  the  grass  in  a  stransce  manner,  and 
would  lock  herself  up  in  a  room  and  weep,  and  she  was  despond- 
ent and  gloomy,  and  her. speech  was  incoherent  and  irrational, 
and  lastly,  the  opinion  of  witnesses  that  she  was  insane. 

The  proof  is  clear  that  she  made,  in  April,  1884,  two  or  three 
nnsuocessfui  attempts  to  kill  herself,  and  that  she  did,  event- 
ually, kill  hersef.  But  the  proof  that  she  otherwise  acted  irra- 
tionally, or  that  she  was  otherwise  irrational,  or  that  her  speech 
WAS  incoherent  and  irrational,  is  contradicted  by  the  overwhelm- 
ing preponderance  of  the  evidence.  The  evidence  of  her  physi- 
cians who  attended  her  about  the  time  she  committed  these^ 
suicidal  acts,  and  about  the  time  that  she  is  said  to  have  talked 
irrationally,  etc.,  is  to  the  eflect  that  while  she  was  in  delicate 
phvsical  health,  she  was  rational  and  possessed  good  sense  and 
Judgment.  Her  merchants,  with  whom  she  traded  in  April,  1884, 
say  that  she  was  rational,  and  possessed  good  business  capacity. 
Her  nurse,  who  was  her  attendant  for  several  weeks  next  be- 
fore her  death,  says  that  she  was  rational  and  had  good  judg- 
ment. Her  neighbors  and  the  hands  on  the  place,  who  were 
well  acquainted  with  her,  and  saw  iier  often  during  the  time 
that  she  is  said  to  have  been  insane,  say  that  she  was  rational 
and  possessed  good  judgment  and  strong  will  power.  The  wit- 
nesses, twenty  in  number,  are  not  of  kin  to  the  appellant,  save 
one  or  two,  while  all  the  witnesses  for  the  appellees,  save  one 
or  two,  are  either  the  appellees  themselves  or  their  kin. 

Therefore,  we  are  brought  to  the  question,  how  far  is  the  fact 
of  the  suicidal  intentions,  and  which  were  eventually  carried 
Into  execution,  to  be  considered  in  determining  the  condition  of 
Mrs.  Jones'  capacity  to  make  the  contract?  This  question  is 
answered  by  the  cases  of  Dutfield  v.  Mcrris,  2  Harrington's  Dela- 
ware Beports,  .S75,  and  Brooks  v.  Barrett,  7  Pickering's  Beports, 
W,  and  other  cases,  to  the  effect  that  suicide  does  not  of  itself 
prove  the  existence  of  insanity,  or  the  incapacity  to  contract; 
that  a  person  may  commit  suicide  and  be  quit«  rational  as  re- 
gard.s  ail  eJ«e;  that  suicide  is  not  inconsistent  with  the  idea  of 
a  sound  mind.  It  is  an  act  contrary  to  reason,  pducntion  and 
natural  instincts,  bat  why  should  it  be  evidence  of  insanity  and 
more  than  other  acts  that  are  contrary  to  reason,  education  any 
natural  instincts.    It  seems  tube  a  general  rule  that  suicide  may^ 
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be  considered  in  connection  with  other  evidence  to  establish  in- 
sanity, but  it  does  not  of  itself  establish  that  fact,  nor  does  it 
create  of  itself  that  presumption  of  insanity.  There  is  no  proof 
whatever  tending  to  establish  undue  influence  on  the  part  of  tbo 
appellant.  The  fact  that  Mrs.  Jones  and  the  appellant  agreed 
that  Mrs.  Jones  was  to  deed  the  appellant  her  estate  and  be 
was  to  will  her  his  estate,  so  that  the  survivor  should  have  the 
*whole  estate,  does  not  tend  to  establish  undue  influence. 

The  ]udR:n[ient  is  reversed  and   the  case,  upon   its  return,  mast 
he  dismissed. 


BRIDGFORD  v.  FOGG,  SHAW,  THAYER  &  CO. 
(Filed  November  1,  1890.) 

1.  Supersedeas  bond— Saretles— A  jadgment  having  been  rendered  io  the 
lower  oourt  agaiDst  S.,  H.  &  Co.  fur  a  debt,  and  appellant  beaame  tbelr 
enrety  ota  a  etipersedeas  bond  executed  in  the  Superior  Court.  On  the  ap- 
peal prosecuted  to  said  court  the  judgment  was  reversed  as  to  S.,  and  the 
party  known  as  the  company  of  said  flrni,  but  affirmed  as  to  H.  In  ao 
■action  on  said  supersedeas  bond  appellant  claims  tbat  be  is  not  bound,  as  be 
wan  surety  for  tb<t  firm  known  as  S.,  H.  &  Co.,  and  not  for  H.  alone.  Held 
^Tbat  appellant  Is  liable  on  said  bond. 

9.  Void  judgments— A  Judgment  rendered  by  a  court  having  Jnrlsdiotlon 
•of  the  parties  and  the  subject-matter  Is  not  void,  but  may  be  erroneoos. 

Simrall  &  Bodley  and  R.  J.  Elliott  for  appellant. 

C.  B.  Seymour  for  appellees. 

Appeal  from  Jefferson  Court  of  Common  Fleas. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellees,  Fogg,  Shaw,  Thayer  &  Co.,  instituted  this  action 
against  W.  L.  Bridgford  on  a  supersedeas  bond  executed  by 
the  latter  as  surety  of  Smith,  Henry  &  Co.  on  an  appeal  to  the 
Superior  Court  from  a  judgment  rendered  in  the  Jefferson  Court 
of  Common  Pleas,  in  favor  of  the  appellees  asrainst  Clark  A. 
Smith,  H.  B.  Henry  and  James  Brid;;ford,  partners,  under  the 
style  and  firm  of  Smith,  Henry  &  Co.  On  the  hearing  of  the  ap- 
peal in  the  Superior  Court  the  judsment  appealed  from  was  re- 
versed as  to  Clark  A.  Smith  and  James  Bridgford  and  affirmed 
as  to  H.  B.  Henry.  That  judgment  remains  in  full  force,  and 
the  surety  on  the  supersedeas  bond  is  insisting  that  he  is  not 
liable  for  the  default  of  Henry,  because  he  became  the  surety  of 
the  firm,  and  not  of  any  individual  member  of  the  firm.  It 
Beems  from  the  proceeding.^  in  the  original  case  that  the  firm  of 
Smith,  Henry  &  Co.  had  been  dissolved,  and  the  firm  of  H.  B. 
Henry  A  Co.  succeeding  It  (H.  B.  Henry  alone  composing  the 
latter  firm),  the  appellees  consented  tol'ook  to  H.  B.  Henry  4 
XjO.  for  their  claim  and  not  the  old  firm.  The  court  below  made 
them  all  liable,  and  on  the  appeal  to  the  Superior  Court  that 
court  adjudged  that  the  original  firm  was  not  liable,  released 
Smith  and  James  Bridgford  from  all  responsLbility^iand  left  the 
judgment  in  full  force  as  to  Henry. 

The  contention  now  is  that  as  there  was  no  cause  of  action  set 
tip  a8:ain8t  H.  B.  Henry  &  Co,  in  the  petition,  the  Judgment  en- 
tered against    H.  B.  Henry  was   and    is  void.     It  must  be  con- 
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ceded,  as  the  reoord  is  now  presented,  that  H.  B.  Henry  wa& 
alone  responsible  for  this  claim,  and  as  his  liability  is  fixed  by 
the  judgment,  and  the  execution  was  stayed  by  reason  of  the 
supersedeas  bond  executed  by  the  appellant,  there  can  be  no 
doubt  as  to  his  liability  upon  it.  That  the  agreement  is  not 
proven  as  alleged  may  be  cause  for  a  nonsuit,  but  if  judgment 
18  entered  against  three  when  the  testimony'  shows  only  one  lia- 
ble, it  is  not  vdid,  or  if  a  cause  of  action  is  good  as  against  twa 
of  the  defendants  and  no  cause  of  action  as  to  the  third,  and  a 
judgment;  is  asked  against  all  and  so  rendered,  it  stands  good  as. 
to  all  until  reversed. 

To  illustrate:  Suppose  a  contract  alleged  to  have  been  exe- 
cuted by  throe  parties,  and  on  the  trial  it  appears  that  only  one 
of  the  defendants  entered  into  it,  but  still  tlie  court  rendered 
judgment  against  all  three  of  the  defendants.  The  entire  judg- 
ment Is  superseded  and  reversed  as  to  the  two  not  liable  and 
affirmed  as  to  the  one  who  made  the  contract,  and  whose  Habile 
ity  is  unquestioned;  why  is  not  the  surety  in  the  supersedeas, 
bond  liable? 

The  appellant  insists  that  he  is  not  liable  because  the  judg-' 
ment  is  void.  That  can  not  be.  A  judgment  by  a  court  havings 
lurisdiction  of  the  subject-matter  and  the  parties  is  not  void, 
out  may  be  erroneous.  In  this  case  the  firm  of  Smith,  Henry  &. 
Co.  was  sued.  It  turned  out  that  a  contract  had  been  made  by 
which  Henry  was  alone  liable,  but  the  court  below  believing 
that  all  were  liable,  rendered  a  joint  and  several  judgment 
against  them,  and  that  judgment  was  superseded,  not  only  as  ta 
Smith  and  Bridgford,  but  as  to  Henry,  and  affirmed  as  to  the 
latter.  If  the  court  below  had  sustained  the  defense  of  Smith. 
and  Bridgford  they  would  have  been  discharged  in  that  court. 
The  oontrtvct  being  alleged  to  have   been  made   by  the  firm,  the 

Eroof  showing  that  it  was   made  by  one  of  its  members,  the  firm 
aving  no  interest  in  it,  a  nonsuit  would  have  followed,  but  here^ 
there  was  a  judgment  and  an  affirmance. 
Judgment  affirmed. 


RENDER  V.  McHENRY  COAL  CO. 

(Filed  November  13,  1890— Not  to  be  reported.) 

Ijandlord  nod  tenant— LeaBe— Payment— The  leane  of  lande  for  minlDs^ 
pnrpoHea  made  to  the  appellee  by  appellant  stipulated  that  the  parties  of  the 
second  part  hereby  obllfrate  themselves  to  pay  the  parties  of  the  first  part,  or- 
bis  assifras,  the  sum  of  one- fourth  of  one  cent  for  every  bushel  of  merohant- 
able  coal  taken  from  said  land  by  them,  and  they  further  obligate  tbemselv  a 
to  take  at  least  one  hundred  thousand  bushels  per  annum,  or  upon  their 
failure  to  do  so  they  are  to  pay  as  if  they  had,  at  the  end  of  the  year  vvhen 
the  royalty  Is  due  for  each  year,  and  the  deficiency  may  be  counted  for  them 
oat  of  any  year  when  they  took  exoeedlniz  the  one  hundred  thousand  bushels. 
the  airreement  belns  that  the  mines  Fhall  yield  to  the  parties  of  the  first 
part  the  sum  of  S250  per  yaar,  one  year  with  another,  and  more  than  that  if 
the  amount  of  coal  mined  shall  exceed  one  hundred  thousand  "bushels.  In 
an  action  to  recover  the  rents  for  about  nine  years,  about  four  years  and 
■even  months  of  which  the  mines  were  not  worked,  the  appellee  pleaded  as 
payment  that  the  royalty  paid  on  coals  mined  durlnfs  that  time  amounted  to 
aboat  113,000.  .HMd— That  said  answer  wos  a  ffond  plea  of  payment,  and 
appellants  were  not  prejudiced  by  the  decision  of  the  lower  court  sustaining^ 
■aid  defense. 

£.  Dudley  Walker  for  appellant. 
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H.  D.  MoHenry  for  appellee. 
Appeal  from  Ohio  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

On  the  6th  of  November,  in  the  year  1872,  the  appellatit  leased 
to  Pendleton  and  McHenry  for  an  indefinite  period  certain  land 
in  the  county  of  Ohio,  for  the  purpose  of  mining  coal.  The  lease 
was  subsequently  transferred  to  theMcHenry  Coal  Company,  that 
has  operated  the  mines  for  a  number  of  years.  This  action  was 
instituted  by  the  lessors  against  the  company  in  which  varioos 
breaches  of  the  covenants  contained  in  the  lease  are  set  forth, 
only  one  of  which  is  involved  In  this  appeal.  Tiiat  breach  is  the 
failure  to  pa.-v  the  annual  or  semi-monthly  rental  of  the  mines. 
That  part  of  the  lease  fixing  the  rental  or  the  amount  to  be  paid 
by  the  lessees  is  as  follows:  *'The  parties  of  the  second  pait 
hereby  obligate  themselves  to  pay  the  parties  of  the  first  part, 
or  his  assigns,  the  sum  of  one-fourth  of  one  cent  for  every  basbel 
of  merchantable  coal  taken  from  said  land  by  them,  and  they 
further  obligate  themselves  to  take  at  least  one  hundred  thou- 
sand bushels  per  annum,  or  upon  their  failure  to  do  so,  they  are 
to  pay  as  if  they  had  at  the  end  of  the  year  when  the  royalty  is 
due  for  each  year,  and  the  deficiency  may  be  counted  for  them 
out  of  any  year  when  they  took  exceeding  the  one  hundred  thou- 
sand bushels,  the  agreement  being  that 'the  mines  shall  yield 
to  the  parties  of  the  first  part  the  sum  of  $230  per  year,  one  year 
with  another,  and  more  than  that  if  the  amount  of  coal  mined 
shall  exceed  one  hundred  thousand  bushels.^' 

The  lessees  worked  the  mines  for  several  years,  paying  the 
royalty  as  provided  by  the  terms  of  the  lease  and  then  ceased 
to  work  for  four  or  five  years,  as  the  operation  of  the  mines  in- 
volved them  in  loss,  or  for  other  reasons  that  do  not  atfect  the 
question  involved.  The  appellant  contends  that  for  the  years 
tiie  lessees  failed  to  take  out  coal  that  they  (the  lessors)  roust 
be  paid  for  such  year  the  sum  of  $250,  while,  on  the  other  hand, 
the  lessees  say  the  appellant  have  been  paid  for  those  years  by 
the  excess  of  royalty  paid  on  coal  taken  out  prior  to  the  cessar 
tion  of  their  work. 

Whether  this  payment  has  been  made  depends  on  the  con- 
struction given  that  portion  of  the  lease  in  reference  to  the  pay- 
ment to  be  made  the  appellant. 

It  is  evident  that  the  mines  were  to  yield  to  the  appellant  one 
year  with  another  |250,  and  if  there  was  no  cessation  of  mining, 
and  coal  was  taken  out  each  year  in  a  quantity  making  the  roy- 
alty exceed  .$250,  the  appellant  would  be  entitled  to  the  excess, 
the  agreement  being  **that  the  .mines  shall  yield  to  the  parties 
of  the  first  part  the  sum  of  $2')0  per  year,  one  year  with  another, 
and  more  than  that  if  the  amount  of  coal  mined  shall  exceed  one 
hundred  thousand  bushels."  Suppose,  however,  the  appellees 
should  mine  as  much  as  one  million  of  bushels  in  two  successive 
years,  and  then  cease  to  mine  for  several  years,  would  the  ap- 
pellees then  have  the  right  lo  look  to  the  excess  of  royalty  paid 
for  the  two  years  in  which  they  took  out  the  coal  to  meet  the 
payments  of  the  $250  for  each  of  the  years  in  which  the  mines 
were  not  worked?  We  think  that  such  is  the  proper  constrnction 
of  this  provision  of  the  lease,  if  the  excess  paid  in  royalty  is 
sufficient  to  meet  the  deficiency.  It  Is  expressly  provided  that 
the  lessees  are  to  take  out  at  least  one  hundred  tQQUsand  bush- 
els each  year,  "and  upon  their  failure  to  do  so  they  are  to  pay 
as  if  they  had  at  the  end  of  the  year,  when  the  royalty  is  dD6, 
for  each  year,  and  the  deficiency  may  be  counted  for  them  out 
of   any  year  when    they  took    exceeding  one    hundred    tboosand 


GOOMN^S  EX'ORS  V,  KENTUCKY  LUMBER  CO.  573 

bushels,  tbe  agreement  being  that  the  mines  shall  yield  the 
party  of  the  first  part  the  sum  of  $250  per  year,  one  year  with 
another/' 

The  lessors  (appellants)  were  contraoting  so  as  to  make  the 
mines  yield  them  one  year  with  another  $250,  and  the  appellees 
agreeing  to  pay  that  much  and  more  if  the  royalty  on  the  ooal 
taken  out  exceeded  that  sura.  It  was  but  an  experiment,  doubt- 
less, when  the  leasing  for  mining  purposes  took  place,  the  appel- 
lees agreeing  to  pay  not  more  than  $250  per  year  unless  the 
Quantity  taken  out  justified  the  payment  of  a  greater  sum.  Nor 
oes  such  a  construction  of  the  contract  work  any  hardship  on 
the  appellants,  for  if  they  received,  as  the  pleadings  show,  roy- 
alty for  nine  years,  amounting  to  tuar  $i2,0C0,  and  then  the  ap- 
pellees ceased  to  work,  there  being  no  evidence  of  bad  fftith,  it 
would  be  a  hardship  on  the  latter  to  compel  them  to  continue 
the  payment  of  the  $250  per  annum,  when,  by  the  terms  of  the 
contract  they  had  the  right  to  look  to  the  excess  of  payment  to 
«upply  the  deficiency. 

The  object  and  purpose  of  the  stipulation  as  to  the  considera- 
tion to  be  received  by  the  lessors  was  to  entitle  them  to  royalty 
-on  all  the  coal  mined,  the  amount  of  royalty  recoived  to  average 
not  less  than  $250  per  annum,  and  if  they  have  received  as  much 
as  $12,000  for  the  period  of  nine  years,  as  the  pleadings  conduce 
to  show,  instead  of  $250  for  each  of  these  years,  they  ought  not 
to  complain.  There  is  no  bad  faith  alleged  or  any  breach  com- 
plained of  on  the  hearing,  except  the  failure  to  pay  for  the  four 
years  and  seven  months  the  company  failed  to  take  eoal  from 
the  mines.  It  is  simply  a  claim  of  indebtedness  on  the  one  side 
and  payment  alleged  by  the  other. 

All  other  claims  set  forth  in  the  petition  were  dismissed  with- 
out prejudice. 

Judgment  afilrmed. 


GOODIN'S  EX'ORS  v.  KENTUCKY  LUMBER  CO. 

(Filed  November  11,  1890.) 

Damages — Injury  from  floods— NegllfiFDce— Navigable  streftms—In  Marob, 
1886,  an  unpreondented  flood  In  tbe  uppe"  GnniherlAnd  river  daxna^^ed  tbe 
tarn)  of  appellants'  Intestate  by  waRbin^  away  bis  bouses,  fences  and  barns, 
and  tbls  action  was  afterwards  brongbt  atralnst  tbe  appellee,  as  the  owner 
■of  logs  above  said  farm,  for  damafres,  allepins  tbat  tbe  injury  resnlfed  from 
the  nesllf^enoe  of  the  company  in  placing  Its  logs  near  the  bank  of  tbe  river, 
^witbdut  belna  secured,  and  in  such  a  position  as  caused  tbe  high  water  to 
take  them  off,  lodging  them  upon  his  land,  against  bis  dwelling,  outhouses, 
ff^uolng,  etc  ,  causing  almost  the  entire  destruction  of  all  Improvements  on 
his  farm.  It  Is  also  claimed  tbat  these  logs  were  being  rolled  into  the  river, 
-after  tbe  rise  had  taken  place,  and  at  a  time  when  an  ordinarily  prudent 
iDAD  would  have  forseeo  the  danger  to  the  farms  below.  Tbe  lower  court 
ordered  a  nonsuit,  on  tbe  ground  that  the  Cumberland  river  was  a  navigable 
-fitream.  Held  -Tbat  an  action  would  lie  against  any  one  who,  by  bis  negll- 
■ereooe  and  carelessness,  caused  a  loss  and  Injury  to  another,  although  bis 
Aota  were  done  in  tbe  exercise  of  bis  right  of  transporting  logs  over  a  navi- 
irable  stream.  The  rule  seems  to  be  that  if  a  stream,  in  its  natural  condi- 
tion, Is  capable  of  being  used  for  floating  rafts,  logs,  etc..  and  has,  in 
fnot,  been  used  tnr  tbat  purpose,  tbe  public  bas  an  easement  in  it.  Tbe 
Oomherland  river,  above  tbe  falls,  bad  for  years  been  used  by  tbe  public  for 
floating  logs  down  Its  channel  in  high  water,  and  appellee  bad  tbe  rigbt  to 
float  its  logs  down  tbe  stream  to  its  mills  below  the  falls,  in  tbe  usual  man- 
uslDg  ordinary  care  to  prevent  injury  to  those  owning  lands  along  tbe 
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river.  Thie  was  Its  only  outlet  for  brlDgiog  its  logs  to  market,  but  if,  lo 
the  eDjoyineDt  of  this  public  easement,  it  carelessly  or  wantonly  destroys 
the  property  of  those  who  live  on  the  banks  of  the  river.  It  Is  liable  in  dam- 
aKes  for  snob  Injary.  The  nonsuit  was  proper,  as  there  was  no  evldeiwe 
sbowinK  want  of  care  on  the  part  of  the  appellee  in  either  placing  the  logs 
on  the  banks,  or  in  floating  them  down  the  river. 

A.  Duvall  and  J.  M.  Untbank  for  appellants. 

J.  W.  Alcorn,   Wm.  Lindsay,  J.   H.  Tinsley  and  R.  D.  Hill   for 
appellee. 

Appeal  from  Whitley  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

In  the  month  of  March,  in  the  year  1A86,  a  rise  in  the  upper 
Cumberland  river,  unprecedented  in  Its  character,  caused  the 
waters  to  sweep  over  the  lands,  from  hill  to  hill,  on  either  side, 
destroyinfi:  farm  houses,  fencing,  orchards,  and,  in  fact,  making 
the  entire  improvements  a  wreck  on  all  the  farms  borderinK  oo 
the  river  for  miles  above  the  falls.  The  appellant's  testator^ 
John  Goodln,  owned  a  valuable  farm  that  was  almost  ruined  by 
tne  overflow,  and  prior  to  his  death  Instituted  this  aotioo 
against  the  Kentucky  Lumber  Company,  alleging  that  tbe  ma- 
terial injury  and  loss  sustained  by  him  whs  caused  by  the  negli- 
gence of  the  company,  in  placing  its  logs  near  the  bank  of  the 
river,  without  being  secured,  and  in  such  a  position  as  caused 
the  higher  water  to  take  them  off,  lodging  tliem  upon  his  land, 
against  his  dwelling,  outhouses,  fencing,  etc.,  causing  almost  the 
entire  destruction  of  all  Improvements  on  his  farm.  It  is  also 
claimed  that  these  logd  were  being  rolled  into  the  river,  after  tbe 
rise  had  taken  place,  and  at  a  time  when  any  ordinarily  prudent 
man  would  have  foreseen  tbe  danger  to  the  farms  below.  There 
seems  to  be  no  special  averment  as  to  what  constituted  the  neg- 
ligence, except  the  general  statement  that  the  logs  were  negli- 
gently placed  on  the  banks  and  in  (he  river,  causing  the  injury; 
but  this,  it  seems  to  us,  authorized  testimony  to  show  that  the 
logs  were  placed  loose  in  the  river,  at  a  time  when  any  ordi- 
narily prudent  man  should  have  anticipated  the  injury  that 
would  result  from  such  acts  on  the  part  of  the  company's  em- 
ployes. The  trouble  in  this  case  arises  from  the  failure  of  proof 
on  this  point,  and  while  the  court  below  seems  to  have  disposed 
of  the  issucj  by  ordering  a  nonsuit,  on  the  ground  that  the  river 
was  a  navigable  stream,  still  if  the  evidence  was  wanting  show- 
inj?  neglect  on  the  part  of  the  defendant,  the  nonsuit  was  proper. 

It  seems  to  us  it  was  an  immaterial  question  as  to  whether  tbe 
river  was  or  not  navigable.  If  the  injury  resulted  from  the  neg- 
lect of  the  company,  a  liability  would,  arise.  It  is  manifest  from 
the  proof  that  the  Cumberland  river  above  the  falls,  for  many 
miles,  had  been  used  by  the  public  for  years  floating  logs  down 
its  channel,  in  high  water,  to  the  mills  below.  The  river  was 
subject  to  this  public  servitude,  and  had  been  used  for  such 
purpose  for  a  Jong  period  of  time.  The  rule  seems  to  be  that  if 
the  stream,  in  its  natural  condition,  is  capable  of  being  med  for 
floating  vesselH,  rafts,  logs,  etc.,  and  has,  in  fact,  been  used  for 
that  purpose,  tiie  public  has  an  ertsement  in  It.  (Brown  v.  Chad- 
borne,  31  Me.,  9;  Treat  v.  Lord,  42  Maine,  652.)  T;l«^e  logs  had 
to  be  floated  to  the  saw-mills  below,  so  as  to  be  made  into  Inm- 
ber,  and  this  stream  was  the  only  outlet  to  the  market.  »nd 
whether  carried  In  rafts,  or  singly,  is  immaterial,  if  the  natural 
power  of    the  stream  was   sufHclent    to  transport   the  logs.    Th» 
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public  have  the  right  to  use  it,  but  not  in  such  a  manner  as  to 
destroy,  by  negleot,  or  wantonly,  the  property  of  those  who  live 
on  its  banks.  It  depends,  at  last,  on  the  nature  and  character  of 
the  stream,  and  its  oapaoity  for  use  in  the  aid  of  commerce,  as 
to  whether  an  easement  exists  in  the  public,  and  when  the 
stream,  or  the  soil  over  which  it  runs,  is  private  property,  and 
is  incapable  of  being  used,  in  its  natural  condition,  for  transpor- 
tation, the  public  can  assert  no  right  over  it,  except  to  condemn 
it  for  public  use.  Having  the  right  to  use  this  stream,  the  plac- 
ing of  logs  on  its  banks,  that  they  might  be  taken  ofif  by  the  high 
water,  does  not  constitute  negligence,  and  we  fail  to  find  any 
testimony  showing  that  the  logs  were  negligently  handled,  or 
that  they  were  placed  in  any  position  that  would  justify  a  rea- 
sonably prudent  man  that  injury  would  result  from  their  being 
carried  below  by  the  high  water.  The  company  was  in  the  exer- 
cise of  a  legal  right,  and  by  a  sudden  rise  in  the  river  that  was 
not  anticipated  by  either  the  company  or  the  owners  of  the  land 
below,  the  entire  farms  in  the  bottoms  were  overflowed,  and  the 
logs  of  the  defendant,  as  well  as  the  logs  of  others,  causing  much 
damage  as  they  were  carried  away  by  the  stream. 

We  see  no  reason  for  holding  the  company  responsible  under 
the  circumstances,  and  a  nonsuit  was  properly  ordered. 

Judgment  affirmed. 


JACKSON  V.  COMMONWEALTH. 
(Filed  November  11,  1890— Not  to  be  reported.) 

1.  Criminal  law— Maliolous  flbootlDff  and  wouDding—EvideDoe— Appel- 
lant was  ooDVioted  on  an  indictment  cbarglDg  him  with  mallolonsly  shoot- 
ing and  wounding  one  Williams,  and  MoKee  was  indicted  jointly  with  blm. 
The  sbootlDg  took  plaoe  In  the  night,  and,  on  the  trial,- a  witness  stated 
that  Williams,  shortly  before  the  time  when  be  claimed  to  have  been  shot 
by  the  appellant,  bad  a  shooting  sorape  in  the  nigbt  with  two  men  by  the 
name  of  Bosb,  who  lived  near  the  plaoe  where  the  shooting  in  question 
occurred,  but  the  oourt  ezolnded  this  statement.  Held— That  said  testimony 
was  inoompetent. 

8.  New  trial— The  refusal  of  the  oonrt  to  grant  a  new  trial,  on  account  of 
surprise  at  the  testimony  of  prosecuting  witness,  is  not  subject  to  exception. 

£we]l  &  Smithy  W.  B.  Bamsey  and   N.  B.  Hays  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Holt. 

The  appellant,  Hugh  Jackson,  was  jointy  indicted  with  Abe 
McKee,  for  maliciously  shooting  and  wounding  Alexander  Wil- 
liams, the  accusation  being  that  Jackson  did  the  shooting,  and 
MoKeo,  being  present,  encouraged  it.  A  severance  of  trial  was 
g^ranted.  The  defense  was  that  the  appellant  did  not  do  it.  It 
ooourred  in  the  night.  The  direct  testimony  is  conflicting.  Ac- 
cording to  Williams*  evidence  the  appellant  is  guilty.  According 
to  his  own  and  that  of  McKee,  he  is  not.  Both  sides  are,  to 
some  extent,  confirmed  by  other  testimony. 

Under  these  circumstances  the  verdict   can  not  be  disturbed 
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unless  an  error  of  law  was  ooramitted  upon  the  trial,  whiob,  con- 
sidering the  entire  case,  was  prejudioial  to  tlie  Bubstantial 
right  of  the  accused.  It  is  urged,  first,  that  this  occurred  in  the 
rejection  of  certain  testimony;  and,  second,  in  InsttactiDK  the 
jury.  They  were  told  in  substance,  In  the  first  instruction,  that 
if  they  believed  from  the  evidence,  to  the  exclusion  of  a  reason- 
able doubt,  the  appellant  maliciously  shot  and  wounded  Williams, 
they  should  convict  him  of  felony.  In  the  next  one,  that  if  they 
found  from  the  evidence,  beyond  a  reasonable  doubt,  that  he  did 
shoot  and  wound  him,  but  in  sudden  heat  and  passion,  and  not 
in  malice,  then  they  should  find  him  guiltv  of  a  misdemeanor. 
By  the  third  instruction  they  were  directed,  in  case  they  found 
iiim  guilty,  but  had  a  reasonable  doubt  whether  of  felony  or 
misdemeanor,  to  convict  him  of  the  latter.  In  a  fourth  instruc- 
tion he  was  given  the  benefit  of  the  rule  as  to  a  reasonable 
doubt  upon  the  whole  case. 

The  instructions  embodied  the  whole  law  of  the  case.  They 
were  as  favorable  to  the  accused  as  he  bad  a  right  to  demand. 
We  perceive  no  error  in  this  respect.  Moreover,  no  exception  was 
taken  to  the  first  instruction,  and  under  it  the  appellant  was 
found  guilty.  The  witness,  Abe  McKee,  stated  that  Williams, 
shortly  before  the  time  when  he  claimed  to  have  been  shot  by 
the  appellant,  had  a  shooting  scrape  in  the  night  with  two  men 
by  the  name  of  Bush,  who  lived  near  the  place  where  the  shoot- 
ing in  question  occurred.  This  statement  was  excluded  at  the 
instance  of  the  State,  notwithstanding  an  objection  of  the  ac- 
cused. We  fail  \o  see  upon  what  ground  it  can  be  urged  that  it 
was  competent  evidence,  unless  by  way  of  raising  a  presumption 
that  one  of  these  men,  named  Bush,  and  not  the  appellant,  shot 
Williams.  Waiving  the  question  of  its  being  too  far  fetched  to 
be  admissible  upon  this  score,  it  is  evident  it  would  not  have 
affected  the  result  of  the  trial. 

One  of  the  grounds  upon  which  a  new  trial  was  asked  was 
surprise  at  the  testimony  of  Williams,  and  the  discovery,  after 
the  trial  of  evidence  to  refute  it.  There  had,  however,  been  an 
examining  trial,  and  it  not  only  appears  that  Williams  then  feesj 
tified  substantially  as  upon  the  final  trial,  but  that  what  was 
claimed  to  be  the  newly-discovered  testimony  was  then  also 
offered  in  evidence.  Moreover,  under  our  Code,  the  action  of 
the  trial  court,  upon  a  motion  for  a  new  trial,  is  not  subjoot  to 
exception. 

Judgment  affirmed. 


CITY  OF  OWENSBORO,  Ac.  v.  HICKMAN,  Ac. 

(Filed  November  11,  1890.) 

Confititutional  law— Elections— RegistratioD—Tbis  aotfon  was  insUtntrd 
by  appellees,  as  citizens  of  OweDsboro,  against  the  appellant,  as  mayor  and 
counolliuen  of  the  city,  to  compel  tbem  to  order  an  eleotlon,  to  be  held  on 
the  fir8t  MoDday  in  December.  1890,  for  the  eleotlon  of  city  ofBoers,  and  to 
appoint  ofilcers  to  hold  said  election,  as  provided  by  the  city  charter  of  IflSt. 
Appellants  base  their  refusal  upon  the  grouDdB  that  the  refrietration  tod 
election  laws  for  the  city  of  Owensboro,  of  May  9  and  May  18,  1890,  proTidad 
that  no  one  can  vote  at  an  election  in  Deoembier  nnlese  be  shall  have  regis- 
tered during  the  three  days  commencing  on  Urst  Monday  in  July,  1890.  sad 
that  they  bad  no  knowledge  of  the  passage  of  said  acta  until  it  waa  too  late 
to  provide  for  such  registration;  consequently,  the  present  incombeBti bold 
their  offices  until  an  election  oan  be  held,  after  the  legiatratioD  if  bad  !■ 
July,  1891.    The  registration  law  provides  that  but  one  registration  iboidd 
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be  held  in  any  one  year,  and  no  one  shall  be  registered  except  those  who 
will  be  qualified  to  vote  at  the  August  election  following.  Held— That  said 
registration  law  violates  section  7  of  the  Bill  of  Rights,  which  provides  that 
all  elections  shall  be  tree  and  equal.  Said  law  adds  an  additional  qualifica- 
tion to  the  right  of  a  citizen  to  vote,  which,  under  the  pretense  of  regulating  the 
right,  really  subverts  it.  Registration  laws,  when  they  are  reasonable  regu- 
lations for  ascertaining  those  who  are  entitled  to  vote,  are  upheld  as  consti- 
tutional, but  when  they  serve  to  disfranchise  a  large  class  of  cltizeos  they 
should  be  held  invalid.  This  law  provides  a  registration  in  July  for  all 
elections  to  be  held  within  one  year,  and  applies  alike  to  the  election  of 
State  and  county  officers  in  August,  to  the  election  of  congressmen  in  No- 
vember, and  to  the  election  of  city  officers  in  December,  and  disfranchises 
all  from  voting  who  are  not  qualified  to  vote  at  the  August  election.  The 
mandamus  was  properly  awarded. 

W.  T.  Owen  and  W.  N.  Sweeney  for  appellants. 

Powers,  Atchison  &  Miller  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  liy  Judge  Holt. 

The  appellees,  who  are  voters  in  the  eity  of  Owensboro,  and 
also  oandidates  for  certain  city  offices,  which,  under  the  charter 
of  1882,  should  be  filled  by  an  election  to  be  held  on  the  first 
Monday  in  December,  1890,  sue  for  themselves,  and  the  other 
citizens  of  the  place,  to  compel,  by  mandamus,  the  appellant, 
Joseph  Lee,  as  mayor,  to  make  proclamation  for  the  election, 
and  the  other  appellants,  as  members  of  the  city  council,  to 
select  election  officers  in  confoimity  to  the  charter  provisions. 
This  they  are  bound  to  do,  unless  the  legislative  acts  of  May  9 
and  May  13,  1890,  providing  for  a  registration  of  voters  in  the 
city,  and  for  voting  by  ballot,  are  valid.  This  is  affirmed  by 
the  appellants,  and  denied  by  the  appellees. 

The  two  acts,  although  as  passed  at  different  times,  but  at  the 
same  leigslative  session,  relate  to  the  same  general  subject,  are 
dependent  upon  each  other,  and  must  be  treated,  as  to  the  ques- 
tion DOW  presented,  as  one  law.  The  ballot  act  assumes  that  a 
registration  has  been  made.  The  voting  is  required  to  conform 
to  it.  The  election  by  ballot  depends  upon  a  compliance  with 
the  provisions  of  the  registration  act.  If  it  t)e  invalid,  both 
must  fail. 

The  appellants  say  they  were  enacted  without  their  knowledge; 
that  they  did  not  learn  of  them  until  it  was  too  late  to  provide 
for  a  registration  for  any  election  in  December,  1890,  and  that  by 
their  provisions  none  can  now  be  had  until  July,  1891;  that  as 
by  their  terms  no  one  can  vote  unless  he  be  registered,  there 
can,  therefore,  be  no  election,  as  there  has  been  no  registration ; 
and  the  mayor  can  not,  therefore,  be  required  to  issue  aijy  proc- 
lamation for  an  election,  or  council  be  compelled  to  select  offi- 
cers for  one,  but  that  the  present  city  officers,  by  the  terms  of 
the  city  charter,  hold  over  until  their  successors  are  chosen. 

The  question,  therefore,  to  be  determined  is  the  constitution- 
ality of  the  registration  law.  If  it  be  doubtful,  the  action  of 
the  legislature  must  be  upheld.  The  law  provides  that  the  com- 
mon council  shall  appoint  registration  officeis,  at  its  first  regu- 
lar meeting  in  June  of  each  year.  They  are  to  make  the  regis- 
tration on  the  first  Monday  in  July  and  the  two  succeeding  days, 
i^ye  the  fourth  day  ol  the  month  is  npt  to  be  one  of  them;  and 
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every  person  is  eDtitled  to  be  registered  who  woald  be  entitled 
to  vote  at  the  succeeding  August  election.  | 

The  provisions  of  the  act  apply  to  all  elections,  whether  muni-      I 
cipal,  county  or  State,  and  authorize  but  one  registration  a  year, 
it  to  govern  in  all  the  elections  occurring  within  «  year  from  its      I 
making,  in  which  the  citizens  of  Owensboro  participate.     If  the 
name  of  the  voter  be  not  on  the   registry  made  in   July,  then  he       i 
can  not  vote  whether  he  wishes  fco  do  so  at  the  State  election  in       I 
August,  or  the  congressional   election  in   November,  or  the  mo-       ' 
nioipal   election    in    December,    or   at   any    election,  special    or 
otherwise,  which    may  bo  held  for  any   purpose,  within    a  year 
from  the  registration.    The  act  says:  '*No  vote  shall  be  received 
unless  the  name  of  the  person  offering  to  vote  is  on    the  registry 
provided  in  this  act.^'    No  person    can  be   registered    unless    he 
personally  appears  before  the  officers  of  registration,  and  no  pro- 
vision is  made  or   provided    whereby  a   voter   can,  in  any    way, 
manifest  his  right  to  vote,  if  he  fails  to  register   in  July.     He  is 
deprived  of  the  privilge,  as  to  all  elections,  for  a  year  from  that 
time. 

If  it  be  true,  as  suggested  in  the  opinion  of  the  judge  below, 
that  in  some  elections  the  citizens  of  the  city  do  not  vote  sepa- 
rately, but  that  votes  are  cast  both  by  those  living  within  and 
without  the  city,  then  some  of  these  voters  will.be  governed  by 
a  registry  and  others  not.  Voters  living  within  the  city  will  not 
be  allowed  to  vote  in  these  elections  if  unregistered,  while 
.  those  living  oustlde  will  be  permitted  to  do  so,  although  unreg- 
istered. Waiving  this  difficulty,  if  the  statement  in  the  opinion 
be  correct  in  the  execution  of  the  law,  let  us  consider  it  in  some 
other  respects. 

It  may  now  be  regarded  as  settled  law  that,  in  the  absence  of 
constitutional  inhibition,  the  legislature  may  pass  registration 
laws,  even  of  a  Ijcal  character,  if  they  merely  regulate.  In  a 
reasonable  and  uniform  manner,  how  the  privilege  of  voting 
may  be  exercised.  It  was  so  held  in  the  leading  case  of  Gopen 
V.  Foster,  12  Pick.,  485,  and  the  courts  of  many  of  the  States 
have  so  decided.  (Byler  v.  Asher,  47  111.,  101;  Edmonds  v.  Ban- 
bury, 28  la.,  267;  Auld  v.  Walton,  12  La.  An.,  129;  Hyde  v. 
Brush,  84  Conn.,  454;  State  v.  Baker,  38  Wis.,  71;  Patterson  v. 
Barlow,  60  Pa.  St.,  54;  Monroe  v.  Collins,  17  O.  St.,  665;  Com- 
monwealth V.  McClelland,  83  Ky.,  686.) 

It  is  merely  providing  machinery  for  ascertaining,  prior  to  the 
election,  who  are  the  legal  voters.  It  is  only  furnishing  a  rea- 
sonable regulation,  under  which  the  right  is  to  be  exercised.  The 
true  theor3%  upon  which  these  laws  are  based,  is  that  they  must 
not  impair  or  abridge  the  elector's  privilege,  but  merely  regulate 
its  exercise  by  requiring  evidence  of  the  right.  The  right  can 
not  be  impaired,  but  it  may  be  regulated.  Evidence  as  to  it 
may  be  required,  consistent  with  the  right  itself..  The  purpose 
is  to  prevent  abuse  of  the  privilege  and  to  guard  the  purity  of 
our  elections.  Looking  at  them  in  this  light,  their  importance 
and,  indeed,  necessity,  in  densely  populated  localities,  is  evi- 
dent. They  rid  the  election  officers  of  the  duty  of  determining 
difficult  questions  in  haste  and  confusion  upon  the  election  day, 
and,  by  means  of  them,  it  is  known  in  advance  who  will  claim 
the  privilege  of  voting.  They  serve,  therefore,  to  give  peace  and 
purity  to  elections,  and  should  be  upheld,  unless  violative  of  ood* 
stitutional  right. 

It  is  the  constitutional  duty  of  our  legislature  to  regulate  elec* 
tions.  The  Constitution  is  silent  as  to  how  are  when  it  shall  be 
ascertained  who  are  entitled  to  vote.  It  is  a  privilege  more  than 
a  right.  Some  persons  are  not  entitled  to  exercise  It,  and  it  is« 
therefore,  the  right  and  duty  of   the  legislature   to  provide  in 
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Buoh  way  as  to  it  may  seem  best,  provided  it  be  constitutional,' 
a  mode  of  ascertaining  who  are  legal  voters.  This  is  indispen- 
sable to  free  and  fair  elections;  and  the  ascertainment  of  it,  by 
moans  of  a  uniform  and  reasonable  registry  law,  is  but  an  exer- 
oiseJ  by  the  legislature,  of  a  proper  power.  It  creates  only  a 
oonaition  to  the  exercise  of  the  privilege.  Some  inconvenience 
or  hardship  will  result  from  any  law  looking  to  this  end.  All 
human  work  is  imperfect.  The  elector  is  invested  by  the  Con- 
stitution with  the  privilege  of  voting. 

It  is  the  sign  of  sovereignty  in  him;  yet  he  may,  for  various 
reasons,  and  without  his  fault,  be  unable  to  exercise  it  upon  the 
day  of  the  election;  he  may  be  unable  to  go  to  the  voting  place; 
and  yet  no  one  will  claim  that  the  law,  fixing  a  day  for  the  elec- 
tion, or  requiring  the  voter's  presence  at  the  polls  as  a  condition 
of  the  exercise  of  this  right  of  suffrage,  is  void  upon  the  ground 
that  he  was  then  unable  to  vote.  If  he  be  afforded  a  reasona- 
ble opportunity,  before  the  election,  to  register,  it  is  but  a  reas- 
onable regulation  for  the  exercise  of  the  privilege. 

A  registration  law,  however,  will  not  be  held  valid  which, 
under  the  color  of  regulating  the  manner  of  voting,  really  sub- 
verts the  right.  If,  for  instance,  it  prescribes  a  qualification  for 
the  elector,  in  addition  to  those  provided  by  the  Constitution,  it 
will  be  declared  invalid.  In  the  language  of  one  writer,  to  be 
upheld,  "it  must  be  regulation  purely,  and    not  destruction.*' 

Mr.  Cooley  says:  "All  regulations  of  the  elective  franchise, 
however,  must  be  reasonable,  uniform  and  impartial.  They 
must  Dot  have  for  their  purpose,  directly  or  indirectly,  to  deny 
or  abridge  the  constitutional  right  of  citizens  to  vote,  or  unnec- 
essarily to  impede  its  exercise.  If  they  do,  they  must  be  de- 
clared void."     (Cooley 's  Con.  Lim.,  page  603.) 

Section  8,  article  2  of  our  State  Constitution,  provides: 
"Every  free,  white  male  citizen,  of  the  age  of  twenty-one 
years,  who  has  resided  in  the  State  two  years,  or  in  the  county, 
town  or  city  in  which  he  offers  to  vote,  one  year  next  preceding 
the  election,  shall  be  a  voter;  but  such  voter  shall  have  been, 
for  sixty  da^s  next  preceding  the  electiou,  a  resident  of  the  pre- 
cinct in  which  he  offers  to  vote,  and  he  shall  vote  in  said  pre- 
cinct, and  not  elsewhere." 

Guided  by  the  rules  above  indicated,  let  us  see  if  the  registra- 
tion law  now  before  us  contravenes  this  constitutional  provision; 
whether  it  is  unreasonable,  and  really  denies  the  privilege  of 
voting,  instead  of  regulating  the  manner  of  its  exercise.  As 
already  stated,  it  provides  for  but  one  registration  within  a  year. 
It  must  be  made  within  three  days,  and  in  July  of  the  year, 
and  only  those  can  register  who  may  be  qualified  to  vote  at  the 
BQCoeeding  August  election.  It  is  to  determine  the  right  to 
vote  at  any  and  all  elections  for  a  year  from  that  time,  and 
those  who  can  not  so  register  are  denied  the  privilege  of  voting 
for  a  year  thereafter.  This  is  very  different  from  the  provisions 
of  the  registration  law  which  was  considered  by  this  court  in 
the  case  of  the  Commonwealth  v.  McClelland,  supra.  It  is  evi- 
dent that  under  the  provisions  of  the  law  now  in  question  sev- 
eral classes  of  voters,  although  constitutionally  qualified,  will 
be  deprived  of  the  privilege  of  voting  for  a  year,  and  without 
any  fault  upon  their  part.  Those  who  have  been  prevented  by 
sickness  or  abseace  from  registering  in  July;  those  otherwise 
qualified,  but  who  have  resided  in  the  city  less  than  sixty  days 
before  the  August  election;  those  who  may  remove  to  the  city 
after  the  August  election,  but  may  be  qualified   to  vote  at  subse- 

Saent  elections,    occurring  during  a  year,  following  the  registra- 
00 ;  those  who  bad  not  become  of  age  at  the  August  eleotloQ 
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but  have,  before  the  other  elections  within  the  year,  and,  possi- 
bly, other  olasses,  are  all  deprlTed  of  the  right  to  vote  at  any 
election  held  within  a  year  of  the  time  of  registration. 

Such  a  law  strikes  down  the  right  itself,  and  is  not  a  mere  rei;- 
ulationof  it.  Containing  no  provision  for  special  registration,  it, 
instead  of  fajQilitating  and  securing  the  privilege  and  guarding 
against  fraud  and  corruption,  not  only  impedes,  but  actually 
subverts  and  destroys  the  right  itself,  and  is  in  direct  conflict 
with  section  7  of  our  Bill  of  Rights,  which  declarers  that  '*all 
elections  sliall  be  free  and  equal."* 

While  the  legislature  may  enapt  registration  laws,  yet  tbey, 
like  all  other  laws,  must  conform  to  the  Constitution.  It  can 
not  do  indirectly  what  it  can  not  do  directly.  And  this  statateas 
effeotully  deprives  those  we  have  enumerated  of  their  constitu- 
tional privilege  of  voting  as  if  it  had  declared  in  express  terras 
that  they  ^4hould  not  do  so.  Although  constitutionally  qualified 
to  vote  in  December,  yet  to  do  so  they  must  have  been  qualified 
voters  in  the  city  in  August  preceding,  and  registered  as  sacb 
in  July  previous.  Such  a  registry  law  is  not  merely  unreasona- 
ble, hut  it  adds  to  the  quallAcations  required  of  the  voter  by  tbe 
Constitution,  and  abridges  his  rights  under  it.  This  being  so,  it 
is  unconstitutional;  and  the  Judgment  below,  so  holding  aDd 
awarding  the  mandamus,  is,  therefore,  aflElrmed. 


HUGHES  V.  COMMONWEALTH. 

(Filed  November  22,  1890— Not  to  be  reported.) 

1.  Criminal  law— Manslauffhter— On  the  trial  of  appellant  formaoalaDgb- 
ter,  it  beiDg  questionable  whether  the  deoeased  died  from  the  efleota  of  a 
blow  inflicted  by  the  aooused,  the  verdict  of  the  Jury  on  that  point  wiU  not 
be  disturbed. 

2.  New  trial— The  decision  of  the  lower  court,  overruling  a  motion  for  a 
new  trial,  is  not  subject  to  exception. 

8.  Trial— EzoeptioDB— Ad  objection  that  the  verdict  is  not  sustained  bf 
the  evidence  is  not  available,  as  no  exception  was  taken  to  it  at  the  time  It 
was  returned. 

4.  Verdict— A  verdict  is  not  void  for  uncertainty,  which  found  against  the 
"wltbin  named  defendant,"  appellant  being  the  only  person  on  trial,  al- 
though be  was  indicted  jointly  witli  another. 

Geo.  A.  Prentice  and  P.  B.  Miller  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Union  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

This  is  a  Oonviotion  for  manslaughter.  The  lowest  punishment 
WHS  awarded.  The  circumstances  proven  render  it  questionable 
whether  tho  dece»st»d  died  from  the  elfects  of  the  blow. from  the 
aci'used.  This,  however,  was  a  question  for  the  jury  to  deter- 
mine. It  can  not  be  said  that  the  verdict  is  without  evidence 
to  support  it,  and,  in  the  absence  of  emir  of  law,  prejudicial  to 
the  substantial  rights  of  the  aooused.  It  must  be  sustained. 
Such  an  error,  to  be  available,  however,  must  be  excepted  to 
when  it  occurs  by  the   party  who   may  wish   to  complain  oi  U 
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thereafter;  and  by  seotioD  282  of  the  Criminal  Code  the  excep- 
tion must  be  shown  upon  the  record. 

But  one  exception  was  taken  by  the  accused  during  his  trial, 
and  it  was  to  the  order  refusing  him  a  new  trial.  Section  281  of 
the  Criminal  Code  expressly  provides  that  the  decision  of  the 
trial  court,  upon  a  motion  for  a  new  trial,  shall  not  be  subject  to 
exception.  An  error  in  this  respect  is  not,  therefore,  available 
upon  appeal. 

The  verdict  was  not  void  for  uncertainty.  Another  party  was 
Jointly  indicted  with  the  appellant.  The  verdict,  as  returned. 
did  not  name  tbe  appellant,  but  found  against  *'the  within 
named  defendant.*'    Only  the  appellant,  however,  was  on  trial. 

Judgment  aflQrmed. 


WALEEB  V.  LESLIE. 

(Filed  November  22,  1890.) 

Jnrlfldiotion— Boundary— Res  adjudloata— Pleading— Appellee,  In  his  peti- 
tion in  equity,  states  that  be  is  the  owner  and  in  possession  of  a  tract  of 
land,  and  adjoining  it  is  a  tract  of  land  of  which  appellant  is  owner  and  in 
possession;  that  appellant  Is  by  fraud,  force  and  violence,  attempting  to 
change  the  division  line  and  get  possession  of  about  ten  acres  of  appellee's 
tract;  that  appellant  has  opened  the  fence,  hauled  timber  from  the  ten  acres, 
and  prevented  appellee  repairing  the  fence  and  cultivating  the  land,  and 
appellant  is  giving  out  in  speeches  that  he  is  the  owner,  with  fraudulent  in- 
toDt  and  purpose,  to  confuse  the  boundaiy  line  between  them,  and  keep  ap- 
pellee from  enjoying  and  using  said  land,  and  prays  that  appellant  be 
perpetually  enjoined  from  entering  on  or  disturbing  the  land,  and  that  the 
division  line  be  established,  and  appellee  quieted  In  his  title  to  said  land. 
Tbe  first  paragraph  of  the  answer  contains  a  general  denial  of  the  wrongs 
charged  in  the  petition.  The  second  parafiraph  denies  that  the  line  described 
in  the  petition  is  the  true  division  line,  and  says  appellant,  and  not  appel- 
lee, is  owner  of  the  ten  acres.  In  the  third  paragraph  appellant  alleged  that 
before  oommenoement  of  this  action  recovery  (pr  tbe  same  alleized  trespass 
was  sued  for.  and  the  same  issue  here  made  was  tried  and  deterniiued  in  his 
favor  by  verdict  of  a  jury,  upon  which  judgment  was  rendered,  which  he 
pleads  in  bar  of  the  present  action.  The  court  overruled  the  motion  made 
oy  appellant,  when  ne  filed  his  answer,  that  the  case  be  transferred  to  the 
ordinary  docket,  and  sustained  a  motion  made  by  appellee  to  strike  out  the 
third  paragraph  of  the  answer,  and  on  the  trial  the  chancellor  found  in 
favor  of  appellee.  On  appeal.  Held— That  the  appellant's  motion  to  transfer 
the  ease  to  tbe  ordinary  docket  should  have  been  sustained,  as  tl^e  Issues 
Involved  were  of  a  purelv  legal  nature.  While  it  is  true  that  purely  le^^al 
laaties,  tried  by  a  phanoellor,  without  objection,  will  be  treated  as  having 
been  tried  by  a  properly  instructed  jury,  yet  as  objection  was  made  to  such 
trial  the  action  of  the  court  in  overruling  said  motion  could  be  sustained 
only  because  some  equitable  ground  attaches  to  tbe  controversy.  These 
grounds  are,  first,  confusion  of  boundary,  occasioned  by  fraud;  second,  a 
relation  between  tbe  parties,  which  makes  It  tbe  duty  of  one  of  them  to  pre- 
serve and  protect  the  boundaries,  and  that  by  his  neglect  or  misconduct 
the  oonfusion  of  boundaries  has  arisen;  third,  where  an  action  In  equity  Is 
necessary  to  prevent  a  multiplicity  of  suits.  This  Is  a  case  of  controverted 
boundary  between  independent  proprietors  of  adjolnlniz  lands,  and  none  of 
tbe  grounds  enumerated  exist  for  the  Interposition  of  tbe  chancellor.  The 
'ooort  also  erred  in  striking  out  the  third  paraaraph  of  the  answer,  as  it 
WM  IB  tfeot  a  plMi  of  rei  «d]ndioat».    Tbe  allegatioo  of  tbe  petition,  IQ 
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the  former  aotion,  was  that  appellant  oommitted  a  trespass  on  the  ten  aoM 
belonging  to  appellee.  The  answer  was  slmpl?  a  denial  of  the  wroDgi 
allegMl  In  the  petition,  and  did  not  necessarily  involve  a  trial  of  the  title  to 
the  land,  as  appellee,  being  Id  the  possession,  oonld  have  recovered  in  so 
aotion  of  trespass,  with  oat  having  the  title  to  the  land.  While  the  title,  it 
well  as  possession  of  the  land,  maj,  in  an  action  of  trespass  quare  olanram 
fregit,  be  incidentally  put  in  issue,  and  has  in  this  action  been  done  br  the 
second  paragraph  of  the  answer;  still,  to  maintain  snch  action,  the  alleged 
trespass  must  oe  shown,  when  denied,  to  have  been  committed,  and  if  the 
issue  in  respect  thereto  has  been  once  tried  and  determined,  another  action 
for  the  same  cause  can  not  be  maintained. 

B.  T.  Burns  and  W.  M.  Connolly  for  appellant. 

James  M.  York,  L.  T.  Moore  and  Stewart  &  Stewart  for  ap- 
pellee. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellee  states  in  his  petition,  substantially,  that  he  is  owner 
and  in  possession  of  a  tract  of  land,  and  adjoining  it  is  a  tract  of 
which  appellant  is  owner  and  in  possession,  title  to  each  being 
derived  from  a  common  vendor;  that  appellant  is,  by  fraud,  force 
and  violence,  attempting  to  change  the  division  line  and  get 
possession  of  about  ten  acres  of  appellee's  tract;  has  opened  the 
fence  on  that  line,  hauled  timber  from  appellee's  side  of  it,  and 
prevented  him  repairing  the  fence  or  cultivating  the  ten  acres; 
and  that  be,  appellant,  is  giving  out  in  speeches  he  is  owner, 
with  fraudulent  intent  and  purpose  to  confuse  the  boundary  line 
between  them,  and  keep  appellee  from  enjoying  and  using  said 
land.  The  relief  prayed  for  is  judgment  perpetually  enjoining 
appellant  entering  on,  or  disturbance  of,  the  land  in  dispute; 
establishing  the  division  line,  as  described  In  the  petition  and 
claimed  by  apnellee,  quieting  his  title  and  possession,  and  all 
other  proper  relief. 

Appellant,  in  his  answer,  denies  the  trespass  and  wrongs,  as 
alleged,  and  the  fraudulent  purpose  to  change  or  confuse  the  di- 
vision line  between  the  two  tracts.  In  the  secopd  paragraph  be 
denies  the  line.descrlbed  in  the  petition  is  the  true  division  line, 
and  says  he,  not  appellee,  is  owner  of  the  ten  acres;  and  in  the 
third  paragraph  he  states  that,  before  commencement  of  this 
action,  recovery  for  the  same  alleged  trespass  was  sued  for,  and 
the  same  issue  here  made  was  tried  and  determined  in  his  favor, 
by  verdict  and  judgment  of  court,  in  an  aotion  where  appellee 
was  the  plaintiff  and  appellant  defendant;  and  judgment  in  that 
1.^  pleaded  in  bar  of  recovery  in  this  action.  Appellant,  at  the 
time  of  filing  his  answer,  made  a  motion  to  transfer  the  action 
to  the  ordinary  docket,  which  was  overruled.  But  a  motion  by 
nppellee  to  strike  out  the  material  allegations  of  the  third  para- 
graph of  the  answer,  which  had  the  same  effect  as  a  general  de- 
murrer, was  sustained. 

It  was  stated  by  the  plaintiff  in  his  petition  as  cause  of  the 
previous  action,  referred  to  In  the  third  paragraph,  that  be  was 
owner  and  in  possession  of  the  same  ten  acres  now  in  contro- 
vnrsy,  and  that  the  defendant  thereto  unlawfully,  with  force  and 
arms,  entered  and  tore  down  and  removed  a  portion  of  his  fences, 
by  reason  of  which  he  was  deprived  of  use  of  said  land  and  sus- 
tained damage  in  the  sum  of  |100,  for  which  judgment  was 
prayed. 

The  answer  contained  simply  a  dental  of  the  alleged  trespass; 
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consequently,  no  issue  involving  either  title  or  boundary  of  the 
land  was  made,  or  oould  have  been  legally  tried  and  determined, 
in  that  action,  which  was  in  the  nature  of  an  action  of  trespac^s 
quare  clausum  fregit.  For,  though  the  plaintiff  is  alleged  in  his 
petition  to  be  owner,  he,  having  undisputed  possession  to  a  de- 
scribed line,  might  have  Just  as  effectually,  if  at  all,  maintained 
the  action  without  as  with  title.  It  is  true  one  of  the  instruc- 
tions given  by  the  court  on  trial  may  be  reasonably  interpreted 
as  requiring  the  jury  to  determine  the  actual  location  of  the 
division  line  between  the  two  tracts,  and  to  find  for  the  plain- 
tifif,  or  defendant,  according  to  their  belief,  from  the  evidence, 
as  to  such  location.  But  as  the  defendant  did  not,  in  his  an- 
swer, deny  existence  of  that  line  as  described  in  the  petition,  nor 
set  up  any  claim  of  title  to,  or  possession  of,  the  land  upon  which 
be  was  alleged  to  have  unlawfully  entered,  he  was  not  entitled 
to  a  verdict  upon  any  other  than  the  single  issue  made  by  the 
pleadings;  nor  can  the  judgment  dismissing  the  action,  in  pur- 
suance of  a  simple  verdict  for  the  defendant,  be  treated  as  con- 
elusive  of  any  other  than  the  question  whether  the  defendant 
committed  the  particular  acts  complained  of  in  the  petition. 

Section  6,  Civil  Code,  provides:  **1.  An  action  of  which  courts 
of  chancery  had  jurisdiction  before  the  first  day  of  August,  1861, 
may  be  equitable;  and  actions  of  which  such  jurisdiction  was 
exclusive  must  be  equitable.  2.  All  other  actions  must  be  ordi- 
nary." It  has,  however,  been  held  by  this  court  that  when  a 
purely  legal  action  is  brought  and  prosecuted  in  equity,  without 
objection,  the  same  weight  will  be  given,  on  appeal  from  the 
judgment  of  the  chancellor  to  his  finding  of  facts  as  would  have 
been  given  to  the  finding  of  a  jury  correctly  instructed.  (C.  & 
St.  L.  B.  Co.  V.  Wooley,  12  Bush,  461.) 

But  the  motion  to  transfer  this  action  to  the  ordinary  docket 
was  equivalent  to  an  objection  to  trial  of  it  by  the  chancellor, 
and  appellaiit  is,  therefore,  entitled,  as  matter  of  right,  to  rever- 
sal of  the  judgment,  if  that  motion  was  overruled  erroneously. 

Fraley  v.  Peters,  12  Bush,  469,  like  this,  was  a  case  of  con- 
troversy between  owners  of  two  adjoining  tracts  of  land  in  re- 
gard to  their  boundary'line,  and.  except  no  charge  of  fraud  was 
there  made,  similar  acts  of  the  defendant  wore  complained  of 
In  the  plaintiff's  petition,  and  the  same  relief  was  prayed  for  as 
bere.  No  motion  was,  in  that  case,  made  to  transfer  to  the  ordi- 
nary docket,  and  the  judgment  establishing  the  line,  as  claimed 
by  the  defendant,  was,  on  appeal,  affirmed  under  operation  of 
the  rale  mentioned,  to  treat  the  finding  of  facts  by  the  chancellor 
like  tl>e  verdict  of  a  jury.  But  it  was  held  that  the  trespasses 
alleged  to  have  been  committed  were  properl}^  cognizable  only 
in  a  court  of  law,  and  the  dispute  concerning  boundary  presented 
no  ground  whatever  for  intervention  of  the  chancellor. 

It  seems  to  be  a  well-settled  rule,  approved  by  this  court  in 
the  case  referred  to  and  others,  that  existence  of  a  controverted 
boundary  between  independent  proprietorof  adjoining  lands,  by 
no  means  constitutes  a  sufficient  ground  for  interposition  of  a 
court  of  equity  to  ascertain  and  ^x  that  boundary,  such  cases 
being  left  to  the  proper  redress  at  law;  and  to  maintain  such 
action  in  chancery  there  must  he  some  equitable  ground  attach- 
ing itself  to  the  controversy.  These  grounds  are:  I.  Confusion 
of  boundary,  occasioned  by  fraud.  2.  A  relation  between  the 
parties,  which  makes  it  the  duty  of  one  of  them  to  preserve  and 
protect  the  boundaries,  and  that  by  his  neglect  or  misconduct 
tbe  oonfaaioD  of  boundaries  has  arisen.    8.  When  an  action  in 
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equity  is  necessary  to  prevent  a  multiplicity  of  suits.    (1  Story's 
Equity,  sections  619,  20,  21.) 

It  is  not  in  terms,  or  efleot  stated  by  appellee  in  his  petition 
that  appellant  has  fraudulently,  or  otherwise,  changed  the  actual 
boundary  line  between  their  respective  tracts  of  land;  for  the 
allegation,  he  is* 'by  fraud,  force  and  violence  attempting  to 
change  the  division  line,*'  fairly  construed,  means  merely  that 
he  is  asserting  that  line  to  be  at  a  location  different  from  that 
claimed  by  appellee,  and  by  force  has  entered  upon  and  at- 
tempted to  taKe  possession  of  the  land  in  dispute.  There  is  do 
relation  between  the  parties  making  it  the  duty  of  appellant  to 
preserve  and  protect  the  boundary,  by  neglect  of  which  or  miscon- 
duct on  his  part  a  confusion  of  boundary  has  arisen.  No  neces- 
sity is  shown  for  interference  of  a  court  of  equity  to  prevent 
multiplicity  of  suits.  Nor  is  there,  in  legal  contemplation,  acou- 
fusion  of  boundary  between  them;  but,  as  said  in  Fraley  v. 
Peters,  this  is  an  ordinary  case  of  dispute  between  independent 
propiietors  of  adjoining  lands,  which  may  be  settled  by  ja  single 
suit  at  law.  A  court  of  equity  may  interfere,  by  injunction,  in 
case  of  trespass  to  land,  when  necessary  to  prevent  irreparable 
mischief,  or  to  suppress  multiplicity  of  suits  and  oppressive  liti- 
gation. ( Story *s  Equity,  section  928.)  Or,  when  there  are  re-  I 
peated  trespasses,  by  an  irresponsible  party,  and  there  is  no 
adequate  remedy  at  law.  (Musselman  v.  Marquis,  1  Bush,  463;  I 
Ellis  V.  Wren,  84  Ky.,  256.)  ! 

But  those   conditions  do  not  exist  in   this  case.    On   the  con- 
trary, adequate   remedy  for   the  acts   complained  of  in  the  peti-  ! 
tion  can   be  afforded  by  an  action  ordinary,  hence  no   necessity 
existing  for  resort   to  a  court  of  equity,  it  has  no  jurisdiction  to 
Krant  the  specific  relief,  by  injunction,  prayed  for.    Nor  has  it,           | 
for  the  reasons  already  stated,  jurisdiction   to  establish   the  di- 
vision line  described  in  the  petition.     It  is  equally  without  juris-           i 
diction   to  quiet  the  title  and  possession  of  appellee,  as  prayed  i 
for,  for  the  reason   no  question  of  title  is  properly  involved,  the 
contest  being  solely  in  regard  to  the  true  location  of  the  division 
line,  which,  as  well  as  question  of  possession,  may  be  determined 
by  action  at  law. 

It  thus  follows  the  lower  court  erred  in  overruling  the  motion 
of  appellant  to  transfer  the  action  to  the  ordinary  docket,  and 
also  in  sustaining  the  motion  to  strike  out  the  material  allega- 
tions of  the  third  paragraph  of  the  answer,  which  Is,  in  tenor 
and  effect,  a  plea  res  adjudicata. 

But  when  the  transfer  is  made  there  will,  in  the  present  state 
of  the  pleadings,  be  two  obstacles  to  recover  by  appellee:  First, 
no  relief,  cognizable  directly  in  a  court  of  law,  is  prayed  for  in 
the  petition;  second,  former  adjudication  and  determination,  in 
favor  of  appellant,  of  the  alleged  trespass.  It  will,  therefore, 
become  necessary,  before  appellee  can  succeed  in  this  action, 
that  his  petition  be  so  amended  as  to  contain  what  is,  by  section 
90  of  the  (yivil  Code,  made  an  indispensable  requisite,  a  prayer 
for  the  specific  relief  he  may  he  entitled  to,  which  is  damages 
for  the  alleged  trespass;  and  then  he  will  fail,  if  commission  of 
the  identical  acts,  now  complained  of,  was  made  an  issue  and 
determined  in  favor  of  appellant  in  the  former  action;  for  while 
the  title,  as  well  as  possession  of  the  land,  may,  in  an  action  of 
trespass  quare  clausum,  be  incidentally  put  in  issue,  and  basin 
thia  action  been«doue,  by  the  second  paragraph  of  the  answer  of 
appellant,  still,  to  maintain  such  action, the  all egedtr^pass most 
be  shown,  when  denied  to  have  been  committed;  and  if  the 
issue,  in  respect  thereto,  has  been  once  tried  and  determin«»d, 
another  action  for  the  same  cause  can  not  be  maiDtaioed;  for  a 
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party,  thotigb  having  clear  title  and  actual  possession  to  land, 
can  not  maintain  an  action  against  anotiier  for  alleged  acts  of 
trespass  thereon  never  committed  by  him. 

Therefore,  the   judgment  is   reversed   and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 


GREEN'S  EX'ORS  v.  GREEN. 

(Filed  November  25,  1890— Not  to  be  reported.) 

Mortgages—AdvanoeiueDts— Decedents'  estates— A  testator  during  bis  life- 
time bad  assumed  payment  of  about  $9,000  for  his  son,  and  by  wav  of  in- 
demnifying bim  tbe  son  ezeouted  a  deed  of  conveyance  to  bis  father  of  a 
tract  of  land  on  which  be  resided,  and  at  the  same  time  tbe  father  gave 
tbe  son  a  writing  bv  wbiob  tbe  son  was  to  repay  tbe  father  as  much  of  said 
som  as  he  might,  from  time  to  time,  be  able  to  pay,  and  if  tbe  whole  sum 
was  paid  during  testator's  life  he  was  to  convey  tbe  land  to  bis  son's  wife 
during  life,  remainder  to  her  children ;  and  if  all  was  not  paid  during  tbe 
life  of  tbe  testator,  then  after  his  (testator's)  deatb  wbat  sums  bis  son  bad 
paid  bim  were  to  be  added  to  the  Interest  of  the  son  in  his  estate,  and  if  tbe 
value  of  bis  Interest  shall  not  be  as  much  as  $2,000,  then,  to  whatever  extent 
ii  may  be,  bis  heirs  are  to  convey  to  the  son.  In  a  suit  by  tbe  fatber  against 
the  eon  for  tbe  possession  of  tbe  land  tbis  court  construed  said  conveyance 
and  writing  to  constitute  a  mortgage,  not  payable  until  after  the  deatb  of 
the  fatber,  and  the  payments  made  by  tbe  son  to  be  treated  as  advancements 
to  tbe  son,  and  in  tbe  same  suit  tbe  amount  of  payments  made  up  to  tbat 
time  was  ascertained.  After  the  father's  death  tbe  heirs  brought  a  suit  for 
a  settlement  of  tbe  estate.  Held— That  the  wife  and  children  of  tbe  son 
were  entitled  to  have  allotted  to  them  so  much  of  the  land  as,  at  a  reason- 
able valuation,  would  cover  tbe  amount  of  payments  made  by  the  son,  added 
to  his  share  of  tbe  estate,  while  the  residue  of  the  land  represents  assets  of 
tbe  father's  estate,  and  subject  to  the  payment  of  the  remainder  of  tbe  mort- 
gage debt. 

Wood  A  Day  for  appellants. 

Peters  4  Tyler  fur  appellee. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

John  Green,  who  is  now  dead,  left  several  children  surviving 
liim,  and  also  his  widow.  He  devised  his  estate  to  his  wife  for 
life,  and  what  remained  at  her  death  was  devised  to  his  children, 
or  their  descendants,  equally.  The  widow  having  died,  this 
action  was  instituted  for  a  settlement  of  the  estate  undisposed 
of,  and  a  distribution  as  directed  by  the  testator.  It  seems  that 
the  testator,  many  years  prior  to  his  death,  had  assumed  to  pay 
for  his  son,  Samuel  Green  (an  appellee),  about  $2,()00,  and  to 
indemnify  him  against  loss,  took  from  his  son  an  absolute  con- 
veyance to  the  land  upon  which  the  son  lived.  At  the  time  the 
deed  was  executed  he  gave  to  his  son  a  writing,  by  wiiich  the 
Ron  was  to  repay  the  father  as  much  of  said  sum  as  he  might, 
from  time  to  time,  be  able  to  pay,  and  if  the  whole  sum  was 
paid  durinfti testator's  life,  he  was  to  convey  the  land  to  his 
Ron^s  wife  during  life,  remainder  to  her  children;  and  if  all  was 
nut  paid  during  the  life  of  the  testator,  then,  after  his  (testators) 
death,  what  sums  his  son  had  paid  him  were  to  be  added  to  the 
interegt  of  tbe  boq  lo  bl8  (testAtor's)  estate;  and  it  the  value  of 
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his  interest  shall  not  be  as  niuoh  as  $2,000,  then,  to  whatever  ex- 
tent it  may  be,  his  (testator's)  heirs  are  to  convey,  etc. 

This  writin)^  was  construed  by  this  court,  in  the  vear  1883,  in 
a  litigation  between  the  father  and  son,  as  to  the  right  of  posses- 
sion by  the  father  of  the  land  under  the  deed,  this  court  holding 
that  it  was,  in  fact,  a  mortgage,  and  the  payment  for  the  son 
was  in  the  nature  of  an  advancement;  that  the  claim  of  the  father 
did  not  bear  interest,  the  object  being  to  secure  a  home  for  the 
son's  wife  and  children,  the  debt  not  being  payable  until  after 
the  father's  death.  It  was  ascertained  in  that  action  how  much 
the  son  had  repaid  of  this  money,  and  whether  he  has  paid  any 
other  sum  since  the  termination  of  that  suit  does  not  anpear. 
It  is  conceded  that  all  the  money  has  not  been  refunded,  and 
the  balance  due  stands  as  a  debt  owing  the  estate  of  the  father, 
with  a  lien  on  the  land  or  a  part  of  it. 

The  interest  of  the  son  in  the  father's  estate,  as  it  now  ap- 
pears, is  only  |220,  and  that,  added  to  what  the  son  had  paid 
prior  to  his  father's  death,  is  the  interest  of  the  wife  and  chil- 
dren of  Samuel  in  the  land. 

Whether  the  balance  due  by  the  son  has  been  regarded  as  part 
of  the  assets  is  not  certain.  We  infer  that  it  has  not;  and  if 
not,  when  added,  will  increase  the  son^s  interest  in  the  estate. 
They  must  have  so  much  of  the  tract  as  this  will  pay  for  at  a 
fair  valuation,  and  the  balance  of  tlie  land  left  is  subject  to  the 
mortgage  lien. 

The  devise  by  the  testator  has  nothing  to  do  with  the  question 
involved  here.  The  $2,0(X),  less  the  amount  paid,  constituted  a 
part  of  the  testator's  estate,  and  the  interest  of  the  sun  in  the 
whole  estate,  when  added  to  the  amount  paid,  is  to  be  invested 
in  this  land  at  a  fair  value.  This  interest  may  exceed  $220  when 
the  balance  due  on  the  $2,000  is  made  part  of  the  estate.  The 
reason  the  wife  and  children  of  the  son  are  entitled  to  the  ex- 
tent of  the  interest  of  the  son  in  the  father's  estate,  and  to  the 
extent  of  the  payment  made,  before  a  lien  can  be  asserted  by  the 
representatives  of  the  testator,  is  because  such  is  the  express 
stipulation  in  the  writing  between  the  father  and  son. 

This  court  held  that  no  obligation  existed  on  the  part  of  the 
son  to  pay  this  debt,  unless  his  interest  in  his  father's  estate 
was  insufflcit^nt  for  that  purpose,  and  as  the  amount  coming  to 
him  falls  short  of  paying  the  debt,  the  liability  must  be  enforced, 
as  provided  by  the  agreement.  The  proper  construction  of  tlie 
writing,  and  the  one  already  placed  upon  it,  gives  to  the  wife 
and  children  of  Samuel  a  preference  to  the  extent  of  the  pay- 
ments made  by  him,  and  to  the  extent  of  his  interest  in  his 
father's  estate,  his  own  indebtedness  to  be  taken  as  a  part  of  the 
assets.  The  wife  and  childron  of  Samuel  should  be  brought  be- 
fore the  court  and  the  land  allotted  them.  The  former  litigation 
will  be  conclusive  as  to  the  amount  paid  by  Samuel  up  to  that 
time. 

The  judgment  denyincr  the  executors  of  the  fatlier  any  relief  is 
rovcirKtd  and  remanded  for  proceedings  consistent  with  this 
opinion. 

Judge  Holt  not  sitting. 


CITY  OF  MAYSVILLE  v.  STANTON. 

(Filed  November  25,  1890— Not  to  be  reported.) 

1.  Municipal  oorporation—NeglijreDce— Failure  tn  protect  Ktreets  and  to 
coDstruct  R»*wer  properly— Appellee  brought  this  action  to  recover  of  appel- 
lant, the  city  of  MaysTlUe,  damages  for  its  failure  to  oonatruot  twrrSen  ti»l 
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would  proteot  Front  street  from  being  washed  into  the  Ohio  river,  thereby 
damaging  and  Injuring  a  lot  fronting  on  said  street,  and  owned  by  appel- 
lant. The  petition  alleges  that  the  olty  authorities,  being  fully  aware  of 
the  condition  of  the  street  and  the  ravagps  of  the  river  upon  it,  purposely 
and  negligently  failed  to  protect  the  bank  so  as  to  prevent  the  river  from 
washing  It  away,  hut  willfully  and  negllffently  refused  to  proteot  or  preserve 
the  street  In  any  way,  and  that  they  had  full  control  over  said  street,  with 
authority  and  power  to  protect  the  same.  Asa  second  complaint,  for  which 
a  recovery  in  damages  was  sought,  api)ellee  alleged  that  appellant  carelessly 
and  negligently  constructed  a  drain  through  Front  street  that  washed  Into 
and  carried  off  .portions  of  the  street  and  of  said  lot.  Held— That  no  recov- 
ery oan  be  had  for  a  failure  of  the  olty  to  proteot  Front  street  from  washing 
by  the  river,  as  the  proof  shows  conclusively  that  the  olty  had  never  assumed 
ooDtroI  of  the  street,  or  regarded  It  in  any  way  as  coming  under  the  control 
of  the  city  council,  without  which  no  duty  rested  on  the  city  to  repair  or 
proteot  same. 

9.  Instructions— Measure  of  damages— It  was  error  to  instruct  the  Jury  on 
the  second  ground  of  complaint,  that  the  measure  of  damages  in  such  action 
Is  "the  diminished  value  of  the  property,  the  annoyance  and  trouble  to 
which  plaintifl  has  been  put,  and  the  cost  of  any  repairs  which  he  has  made, 
and  which  were  reasonably  necessary  by  the  injury,  if  any.  to  plaintiff's 
property,  caused  by  the  neglect  of  the  defendant."  The  true  measure  of 
damages  was  the  diminished  value  of  the  realty,  caused  by  the  wrongful  act 
of  appellant,  that  is,  what  was  the  value  of.  the  land  injured  before  the  trt  s- 
pass,  and  what  Its  value  after  the  commission  of  the  wrong. 

Edward  W.  Hines  and  Cochran  &  Sod  for  appellant. 

Allan  D.  Cole  and  Thomas  B.  Phister  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  f^ryor. 

Tbe'appellee  is  the  owner  of  a  lot  in  the  town  of  Maysville 
that  borders  upon  what  is  alleged  to  be  Front  street,  that  lies 
between  his  lot  and  the  Ohio  river.  This  lot  has  been  injured 
by  the  high  water  washing  away  the  banlcs  of  the  river,  so  as  to 
cause  portions  of  the  street  to  fall  in,  making  it  so  narrow  as  to 
render  the  approach  to  plaintiff^s  lot  difficult  and  dangerous.  It 
is  alleged  in  one  count  of  the  petition  that  the  city  authorities, 
being  fully  aware  of  the  condition  of  the  street  and  the  ravages 
of  the  river  upon  it,  purposely  and  negligently  failed  to  protect 
the  bank,  or  to  prevent  the  river  from  washing  it  away,  but  wil- 
fully and  negligently  refused  to  protect  or  preserve  the  street  in 
any  way;  that  they  had  full  control  of  the  street,  with  tlie power 
and  authority,  conferred  on  them  by  the  city  charter,  to  use  the 
leTeuue  of  the  city  to  keep  in  repair  the  streets,  and  to  levy  and 
collect  a  tax  for  that  purpose.  As  an  additional  ground  of  com- 
plaint it  is  alleged  that  the  defendant  carelessly  and  negligently 
constructed  a  drain  through  Front  street  that  washed  and  cut 
into  the  street,  carrying  off  portions  of  the  street  and  a  part  of 
plaintitf^s  lot,  thereby  depriving  him  of  the  use  of  the  street, 
and  destroying  a  part  of  his  lot,  to  his  great  damage. 

As  to  the  first  cause  of  action  the  court  gave  a  peremptory  in- 
struction, holding,  upon  the  facts  proven,  that  it  was  not  in- 
cumbent upon  the  city  to  keep  what  was  called  Front  street  In 
repair.  If  the  council,  having  been  invested  with  the  power  to 
improve  and  keep  the  streets  of  the  city  in  repair,  neglected  to 
exercise  that  power,  when  it  was  manifest  that  the  interests  of 
those  owning  property  on  the  street,  as  well  as  the  public  inter- 
est, required  It,  and   that  injury  to  property  would   result  from 


588  OITY  OF  MAYSVILLE  V.  STANTON. 

this  omission  of  duty,  the  oity  should  be  held  responsible.  Bnt 
before  this  liability  arises  it  must  appear  that  the  city  bad 
assumed  control  of  the  street,  or  regarded  it  in  some  way  as 
coming  under  the  supervision  of  the  city  council.  The  facta 
show  that  prior  to  the  year  1820  a  small  village,  called  Lime- 
stone, adjacent  to  the  city  of  Maysville,  had  been  laid  out  by 
January  and  others,  and  upon  the  plat  or  map  of  the  town  was 
Front  street,  running  parallel  with  the  river  for  some  distance. 
This  street  was  then  used  as  a  country  road  that  seems  to  have 
been  abandoned  or  gone  out  of  use  by  reason  of  the  enoroaob- 
ment  of  the  river  upon  it.  The  village  was  never  incorporated 
until  some  time  in  the  year  1845,  when  it  was  incorporated  aDd 
called  East  Maysville.  The  trustees  of  that  town  seem  not  to 
have  attempted  to  prevent  the  washing  of  the  banks  that  was 
gradually  undermining  the  street  and  making  it  very  narrow  iu 
many  places,  and  above  the  town,  that  part  of  it,  known  as  tbe 
county  road,  had  been  abandoned.  It  appears  that  East  Mays- 
ville never  improved  that  street,  and  that  for  more  than  twenty- 
five  years  it  has  been,  in  many  places,  in  such  a  condition  as 
vehicles  could  not  pass.  In  1867  the  town  of  East  Maysville  was 
annexed  to  Maysville  proper,  and  at  the  time  that  was  doqe  the 
public  travel  had  changed  from  Front  street  to  Second  street;  in 
fact  it  is  shown  that  before  the  one  town  was  merged  in  tbe 
other  that  a  saw-mill  or  log-way  was  across  that  street,  so  as  to 
prevent  travel.  The  defendant  never  assumed  control  of  this 
Front  street  as  such,  nor  attempted  to  improve  it,  and  with  an 
ownership  of  this  lot  since  185H,  no  step  has  been  taken  by  tbe 
appellee  to  compel  the  city  to  iniprove  it.  We  think  it  clean 
from  the  testimony  of  the  plaintiff,  that  no  obligation  existed  on 
the  part  uf  the  city  to  keep  this  front  passway  in  repair,  or  to 
restore  it  to  its  original  condition.  From  the  proof  it  was  not 
required,  nor  was  it  expedient,  for  the  city  of  Maysville  to  im- 
prove that  which  had  been  almost  wasted  away  prior  to  its  ac- 
quisition of  the  territory.  In  our  opinion,  therefore,  the  conrt 
properly  instructed  the  jury  to  find  for  the  defendant  on  this 
branch  of  the  case. 

As  to  the  injury  resulting  from  what  is  alleged  to  have  been 
the  negligence  of  the  city  in  constructing  a  drain  through  Front 
street,  the  jury  returned  a  verdict  for  $450.  That  finding  says* 
in  effect,  that  the  falling  in  of  portions  of  plaintiff's  lot  was 
caused  b^'  the  negligence  of  the  defendant.  The  case,  upon  this 
issue,  went  to  the  jury  under  an  instruction  as  to  the  measure 
of  damages  that  the  appellant  says  is  erroneous.  The  testimony 
is  conflicting  as  to  the  cause  of  the  damage  to  appellee's  prop- 
erty, but  the  verdict  of  the  jury  being  against  the  defendant,  for 
the,  purposes  of  this  appeal  it  must  be  assumed  that  the  injury 
was  the  result  of  defendant's  neglect.  What,  then,  is  the  meas- 
ure of  damages?  For  an  injury  to  land,  the  general  rule  is  that 
the  plaintiff  is  entitled  to  recover  the  diminished  value  of  tbe 
realty,  caused  by  the  wrongful  act  of  the  defendant,  that  is,  wbat 
was  the  value  of  the  land  injured  before  the  trespass,  and  what 
its  value  after  the  commission  of  the  wrong.  The  appellee  asked 
the  court  for  this  instruction,  that  was  given:  **The  measure  of 
damages  is  the  diminished  value  of  the  property,  the  annoyance 
and  trouble  to  which  plaintiS  has  been  put,  and  the  cost  of  any 
repairs  which  he  has  made,  and  which  were  re^on^bly  neces- 
sary by  the  injury,  if  any,  to  plaintiff's  property,  caused  by  the 
nejrleet  of  the  defendant." 

It  is  plain,  from  the  language  of  this  instruction,  that  tbe  jury 
had  the  right  to  concludo  that  they  could  find  the  entire  damage, 
being  the  diminution  in  value  of  tbo  lot,  by  reason  of  tbe  injury. 
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and,  in  addition,  the  cost  of  any  repairs  made  by  the  plaintiff 
for  the  protection  of  his  lot.  This  protection  may  have  saved 
appellee^s  property  from  injury  and  made  it  more  valuable  than 
when  left  exposed  to  the  washing  from  this  drain;  if  so,  the  ap- 
pellant should  not  be  compelled  to  pay  its  cost,  and  then  to  pay 
the  diminished  value  of  the  land,  without  reference  to  the  cost 
of  protection  that,  by  the  instruction,  the  city  was  also  reauired 
to  pay.  The  jury  should  have  been  told  that  the  appellee,  if 
they  believed  the  injury  was  ttip  result  of  defendant's  neglect, 
was  entitled  to  recover  the  diminished  value  of  the  lot,  if  any, 
caused  by  the  act  of  the  defendant.  All  the  expense  reasonably 
incurred  in  the  protection  of  the  property  will  enter  into  the 
estimate.  This  they  have  the  right  to  consider,  but  not  so  as  to 
charge  the  defendant  with  that  which  would  restore  the  prop- 
erty to  its  former  condition,  and,  in  addition,  the  diminution  of 
value  caused  by  the  original  wrong.  The  diminution  in  value  is 
the  real  estimate  to  be  made. 

Another  and  more  serious  objection  to  the  instruction  consists 
in  permitting  the  jury  to  give  damages  for  the  annoyance  and 
trouble  of  the  appellee,  in  reference  to  the  wrong  complained  of. 
This  is  not  an  element  of  damage  in  a  case  like  this,  and  leaves 
the  jury  at  sea  in  rendering  a  judgment  for  compensation  only. 
This,  from  the  proof  and  pleadings,  is  a  case  entitling  the  ap- 
pellee to  conipensation  for  the  injury  alleged  to  have  been 
brought  about  by  the  city  discharging  its  duty,  through  its  em- 
ployes, in  an  improper  manner.  There  was  nothing  willful  in 
tbe  act  doVie,  and  compensation  in  such  a  case  is  what  the  jury 
sbould  allow,  if,  upon  all  the  facts,  the  appellee  should  be  enti- 
tled to  a  verdict. 

For  the  reason  of  the  error  in  the  instructions  the  judgment 
must  be  reversed,  and  is  remanded  for  a  new  trial  and  for  pro- 
ceedings consistent  with  this  opinion. 

Judgment  affirmed  on  the  cross  appeal. 


ZIMLICH,  Ac.  v.  ZIMLICH,  Ac. 

•    (Filed  December  4,  1890.) 

'WlllfH- Testamentary  oapaolty— Undue  influenoe— iDBtructioDfi  —  Undue 
promlDeDce  given  partloular  fact— A  testator  died,  leaving  surviving  bim  a 
wife  and  her  two  children,  and  elfcht  ohildren  by  a  former  wife.  By  his 
will  he  made  an  equal  division  of  his  property  among  his  ohildren,  fz\v\jin 
to  bis  younger  chlldrpn  more  than  to  bis  first  children.  The  first  ohildren 
contested  the  will,  alleging  want  of  testamentary  capaoity  on  the  part  of 
the  testator,  and  undue  Influence  of  tbe  wife.  A  trial  resulted  in  a  verdict 
acralnst  tbe  will.  On  appeal.  Held— That  the  verdict  was  clearly  against 
tbe  evidence,  and  the  court  erred  in  giving  the  following  instruction,  viz.  : 
"That  the  testator,  if  of  sound  mind,  and  not  controlled  by  the  undue  in- 
flneDoe  of  others,  has  the  right  to  discriminate  between  the  objects  of  his 
bounty  In  snob  manner  as  he  chose  to  do,  if  done  by  him  of  bis  own  volition, 
and  understanding,  at  tbe  time,  the  effect  of  such  discrimination  between 
tbe  objects  of  his  bounty ;  that  if  tbe  testator,  in  making  such  dlscrlmlna- 
tiOD,  showed 'unreasonableness  or  gross  inequality,  the  jury  have  tbe  right 
to  consider  ^that  fact,  in  connection  with  all  tbe  other  evidence,  in  deter- 
mining whether  or  not  the  testator  was,  at  the  time  of  making  his  will,  of 
flomid  mind,  and  not  under  undue  Influence."  This  instruction  gave  uii- 
dne  promlnenoe  to  tbe  single  fact  of  inequality  of  distribution  as  an  evidence 
of  andne  Influenoe.  While  proof  of  such  fact  was  competent  evidence  for  tbe 
Jury  to  consider,  In  oonneotlon  with  other  facts  proven,  it  was  improper  and 
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misleading  to  single  ont  that  fact  and  embody  it  in  an  instrootion.  Wbere 
a  faot  put  in  evidence  is  competent  only  for  a  particular  pnrpose,  it  is  propff 
for  the  court  to  tell  the  jury  for  what  purpose  they  may  consider  it.  The 
true  rule  as  to  undue  influence  is  that,  to  invalidate  a  will  on  that  gronsd, 
it  must  appear  that  the  testator,  at  the  time  of  making  his  will,  ooald  oot 
resist  it,  and  that  the  will  was  the  result  of  that  influence,  and  not  the  free 
asenoy  of  the  testator.  The  proof  shows  that  although  the  testator's  wife 
had  that  kind  of  influence  over  him  that  a  good  wife  usually  has  over  a  kind 
and  considerate  husband,  still  the  absence  of  the  exercise  of  that  influence 
over  the  testator  would  not  authorize  a  finding  that  the  will  was  ezecoted 
under  her  influence. 

J.  B.  Smith,  George  L.  Everbaoh  and  Elliott  A  Hemingray  for 
appellants. 

Barnett,  Miller  &  Barnett  and  O'Neal,  Jackson  &  Phelps  for 
appellees. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Bennett. 

Joseph  Zimlicb,  a  resident  of  Jefferson  county,  Ky.,  in  Octo- 
ber, 1886,  made  his  will.  He  died  in  1887.  He  was  twice  mar- 
ried and  left  eight  children  by  his  first  wife,  the  most  of  whom 
were  grown,  and  two  by  bis  second  wife,  who  were  infants  of 
tender  years.    His  second  wife  also  survived  him. 

He  willed  to  his  wife,  during  her  life  or  widowhood,  the  farm, 
containing  twenty-six  acres,  on  which  he  lived,  remainder  to 
six  of  his  eight  children  by  his  first  wife,  and  his  city  property  to 
his  said  wife  during  her  life  or  widowhood,  remainder  to  bis  eight 
children  by  his  first  wife,  and  sixteen  acres  of  land  to  bis  two 
children  by  his  second  wife,  two  acres  of  which  he  subsequently 
sold.  The  children  by  the  first  wife  successfuly  attacked  this 
will  upon  the  grounds,  first,  of  the  testator's  want  of  testament- 
ary capacity;  and,  second,  undue  infiuence  of  his  wife.  Upon 
the  trial  of  these  issues  four  witnesses  swore  that  the  testator, 
in  their  opinion,  had  not  capacity  to  make  a  will.  On  the  other 
hand,  thirty-three  witnesses  swore  that  he  was  mentally  capa- 
ble of  making  a  will.  These  witnesses  are,  first,  the  attorney 
that  wrote  the  will;  and,  second,  another  attorney  who  bad  » 
business  transaction  with  the  testator  after  the  will  had  been 
made;  these  witnesses  testify  that  the  testator  was  quite  com- 
petent to  make  a  will;  third,  the  testator's  banker;  fourth,  his 
tenants,  who  had  frequent  business  transactions  with  him.  be- 
fore, about  the  time  of  the  making  of  the  will,  and  after  then, 
all  swore  that  he  was  competent  to  make  a  will;  fifth,  his  neigh- 
bors swore  to  the  same  fact,  and  lastly,  several  of  bis  obildreo 
by  his  first  wife  swear  that  they  saw  no  change  in  bis  mental 
faculties,  but  only  physical  decay.  Now  the  four  witnesses  that 
swear  to  the  testator's  incapacity  give  no  fact  or  oiroumstance 
that  indicates- that  they  possessed  opportunities  to  judge  of  the 
testator's  mental  capacity  that  the  witnesses  for  the  will  did  not 
possesH.  On  the  contrary,  it  is  evident  that  the  latter  witnesses 
possessed  the  best  opportunities  to  judge  of  that  matter.  With- 
out further  elaboration  it  is  sufficient  to  say  that  the  verdict  of 
the  jury  is  so  clearly  against  the  weight  of  evidence  as  to  indi- 
cate, if  they  were  not  misled  by  instruction  No.  5,  passion  of 
prejudice. 

T!ie  question,  then,  arises:  Was  instruction  5,  given  by  tbe 
court,  erroneous?  Said  instruction  is:  *'That  the  testator,  Uoi 
sound  mind  and  not  controlled  by  tbe  undue  influenoe  of  otbersi 
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bas  the   rigbt  to  disoriminate  between  the  objeote  of  his  bounty 
in  snob  manner  as  he  chose  to  do,  If  done  by  him  of  bis  own  vo- 
lition, and    understanding,  at   the    time,  the  effect  of  such    dis- 
crimination between  the  objects  of  his  bounty;  that  if  the  testa- 
tor, in    making   such   discrimination,  showed    unreasonableness 
or  gross  inequality,  the  jury  have  the  right  to  consider  that  fact, 
in  connection  with  all  the  other  evidence,  in  determining  whether 
or  not  the  testator  was,  at  the  time  of  making  his  will,  of  sound 
mind,  and  not    under  undue   influence  of   others/'    While   gross 
inequality  of    distribution    between    the    natural   objects  of    the 
testator's  bounty  does  not  of  itsell,  or  by    itself,  establish  undue 
influence,  or  the  want  of  testamentary  capacity,  yet,  in  connec- 
tion with  other  evidence  of  testamentary  incapacity,  or  undue  in- 
fluence, such  inequality  is  competent   evidence.     But   is  not  the- 
singling  out  of  such   evidence   in  an  instruction   misleading?    It 
seems  to  us  that  it  is.     The   Jury  are  told  that  the  test  of   testa- 
mentary capacity  is  the  testator's  capacity  to  know  his  heirs  and 
relations,  and  the  claims  that   they  have  upon  his  bounty,  etc.;. 
and  as  it  is  known  by  all  that  the  claims  of   the  testatorV  heirs, 
under  like   circumstances,  upon  his   bounty,  are  equal,  the  fact 
that  the  distribution  among  them  was  grossly  unequal    would  b& 
aH  readily  considered  by  the    jury  as  evidence   upon  the   subject 
of  testamentary   capacity,  or   of   undue   influence,  as    any    evi- 
denoe  tending   to   establish  these   subjects,  the   only   difference 
being  that  the  gross   inequality  can  only  be   considered   in  con- 
nection   with   other   evidence  of   testamentary  incapacity  or   of 
undue  influence.     This  results  from  the  fact  that  the  testator  has 
the  legal  right  to  dispose  of  his  estate  as   he    may  wish,  even  to 
discard  the  natural  objects  of  his  bounty,  and  give  bis  estate  to 
a  stranger  without   assigning  or   having  any  good   reason  for   so 
doing  wliat<3ver.     This  is  his  perfect  right  of  alienation;  and  to 
say  that  the  fact  that  he  disposed  of  it  out  of  the  natural  or  usual 
course,  thereby  exercising   his  perfect    right,  was  of   itself   evi- 
dence   of   a  want  of   a    disposing  mind,  or   of    undue   influence, 
would  virtually  defeat  this  right.     It   is,  therefore,  taken  alone, 
incompetent  evidence  of   testamentary  incapacity,  or  undue  in- 
ilueQoe;  but   after  the  introduction  of  other  evidence  tending  to 
sbow  testamentary  incapacity,  or    undue   influence,  the   fact   of 
gross   inequality  may  also   go  to   the   Jury,  to  be    considered  by 
tbem  as  evidence  of  that  fact,  and  it  then  goes  to  the  jury  as  any 
other  competent  evidence  upon    that  subject,  the  force   and   the 
effect  of  which  they  can  see   and  consider,  as  well  as  other  com- 
petent evidence,  without  their  attention  being  especially  directed 
to  it  by  the  court,  and  the  doing  of   which,  by  the  court,  is  cal- 
culated to  give  the  fact,  in  the  minds  of  jury,  undue  prominence. 
When  the  facts,  or   inferences  therefrom,   all   tend    to   illustrate 
any  issue,  it  is  not   right  for  the  court  to  single   out   any   one  of 
tbem  in  an    instruction.     It  is    misleading   to  do   so.    It  is  only 
when  the  fact  put  in  evidence  is   incompetent,  except  for  a  par- 
ticular purpose,  it   is  proper   for   the   court    to  tell    the   jury  for 
what  purpose  they  may  consider  it.     But  the  inference  that  may 
be  drawn  from  the  fact  of  trross  inequality  of  the  distribution  of 
tbe  testator's  estate  relates  to  the  whole   issue   of   testamentary 
capacity,  or  undue    influence,    the  bearing  of   which    maybe   as 
readily  seen  and    comprehended  by    the   jury  as    any  other  fact 
appertaining   to  that  issue,  and   to  single  out  that  fact  in  an  in- 
Btraction  is  inisleading.     (Broaddus   v.  Broaddus,  <&c.,  10   Bush, 
29».) 

Tbe  rule  as  to  undue  influence  is  that,  in  order  to  invalidate  a 
will  on  that  account,  it  must  appear  that  the  testator  at  the  time 
of  making  the  will  could  not  resist  it,  and  that  the  will  was  thd 
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result  of  that  influence,  and  not  the  free  agency  of  the  testator. 
(Lucas  V.  Cannon,  13  Bush,  B50. ) 

While  there  is  proof  that  the  wife  was  on  friendly  terms  with 
the  testator,  and  that  she  had  that  kind  of  influence  over  bim 
that  a  good  wife  usually  has  over  a  kind  and  considerate  hos- 
•band,  but  the  proof  wholly  fails  to  establish  undue  influence  on 
the  testator  in  making  the  will.  On  the  contrary,  the  proof 
•establishes  the  fact  that  the  testator  was  controlled  by  bis  own 
mind,  and  followed,  in  making  the  will,  a  fixed  purpose  of  his 
own. 

The  judgment  is  reversed  and  the  case  is  remanded,  with  di- 
rections to  grant  a  new  trial. 


FARRIS  v.  COMMONWEALTH. 
(Filed  November  22,  1890.) 

1.  Grlminnl  law— Indiotment— Ad  indicttnentaffAinst  appellant;,  flettlDgont 
the  acts  coD:}i>ltuclng  the  offense,  ohargeit  as  follows,  vi;c. :  **The  said  Bad 
Farrls  *  •  ♦  unlawfully  and  feloniously  did  break  and  enter  ih«  scow 
hoQse  of  T.  with  the  inttmt  then  and  thttre  to  stt'al  therefrom,  and  did,  uo- 
lawfnlly  and  felooimi^ly,  take,  fitful  and  carry  away  therefrom  one  lot  of 
pants  of  thti  value  of  $36.  the  personal  property  of  said  T.,  with  the  fraudn* 
lent  intent  to  convert  the  same  to  his  own  une,  and  to  permanently  deprive 
said  T.  of  same."  Hnld— That  It  did  not  charge  two  offenses,  via,:  The 
offense  defined  in  section  4,  article  6,  chapter  29,  General  Statutes,  and  the 
common  law  offense  of  larceny.  The  gravamen  of  the  offense  denounced  by 
the  statute  is  the  breaking  into  the  store  house  with  a  felonious  purpoM. 
This  being  so,  the  indictment  may  properly  charge,  not  only  that  the  break' 
Ing  was  with  the  intent  to  steal,  but  that  the  party  actually  did  steal,  there- 
from.    The  stealing  shows  the  intent  of  the  bieaking  Into  the  house. 

2.  Instrtiotioos— The  cou^^t  erred  to  the  prejudice  of  appellant  In  givlDfC  In- 
structions to  the  jury.  After  Instructing  them  properly  as  to  the  statatorr 
offense  charged  lu  the  indictment,  it  then  instructed  them  as  to  both  gnod 
and  petit  larceny,  and  this  error  was  not  cured  by  the  verdict. 

Chas.  G.  Ricbie  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  tbe  court  by  Chief  Justice  Holt. 

The  indictment  against  appellant,  Bud  Farris,  is,  as  it  states, 
for  ''feloniously  breaking  a  store  house  with  intent  to  steal,  and 
stealing  articles  of  value  therefrom." 

In  setting  out  in  tbe  body  of  it  the  acts  constituting  the  alleged 
offense,  it  savs: 

"The  said  Bud  Farris  «  «  «  unlawfully  and  feloniously  did 
break  and  enter  the  store  house  <if  Tapp,  Leifithers  &  Co.  *  •  * 
with  the  intent  then  and  there  to  steal  therefrom,  and  did.  un- 
lawfully and  feloniously  take,  steal  and  carry  away  one  Jot  of 
pants,  of  the  value  of  $26,  the  personal  property  of  said  firm, 
with  the  fraudulent  intent  to  convert  the  same  to  his  own  use, 
and  to  permanentiv  deprive  said  firm  of  its  property  there 
in.''    «    *    * 

The  statute  upon  which  it  is  based  provides: 

"If  any  person  shall  feloniously,  in  the  nJghfr  or  day,  breaK 
any    warehouse,  store  house,  office,  shop,   or   room  in   a  Bteain* 
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vharf  or  other  boat,  whether  such  place  be  or  be  not  a  deposit 
tory  for  goods,  wares  or  merchandise,  and  whether  the  goods^ 
wares  and  merchandise  be  or  be  not  exposed  for  sale  in  suoh 
place,  with  intent  to  steal,  or  shall  feloniously  take  therefrom 
or  destroy  any  goods,  wares  or  merchandise,  or  other  thins;  of 
value.,  whether  the  owner  or  other  person  be  or  be  not  in  such 
bouse,  office,  room  or  shop,  he  shall  be  confined  in  the  peniten* 
tiary  not  less  than  one  nor  more  than  five  years." 

A  demurrer  to  it  was  presented,  and  the  accused  having  been 
convicted,  it  is  now  urged  that  it  should  have  been  sustained 
upon  the  ground  of  a  misjoinder  of  offenses. 

If  open  to  this  objection,  it  was  proper  to  present  it  by  demur- 
rer.  It  is  claimed  thHti)oth  the  statutory  otlense  breaking  the 
store  house,  with  intent  to  steal,  and  the  common  law  offense  of 
Krand  larceny  are  charKed.  If  this  be  true,  then  the  objection 
WHS  undoubtedly  well  taken,  because  section  126  of  the  Ciiminal 
Code  provides  that  an  Indictment  shall  char(2:e  but  one  offense, 
«ave  ill  the  cases  enumerated  in  the  succeeding  section,  and  the 
two  just  nampd  are  not  embraced  by  it. 

Is  this  indictment,  however,  of  a  dual  character?  Does  it 
really  charge  two  offenses? 

In  proof  that  it  does,  counsel  urges  if  the  portion  which  avers 
that  the  accused  did  ''unlawfully  and  feloniously  take,  steal 
•aod  carry  away'*  the  property,  be  omitted,  there  yet  remains 
the  charge  of  breaking  into  the  store  house  with  intent  to  steal; 
«nd  if  the  latter  be  omitted,  yet  the  charge  of  larceny  remains; 
and  that  this  fact  evidences  a  misjoinder  of  offenses. 

We  do  not  think  so.  The  gravamen  of  the  offense  denounced 
by  the  statute  supra  is  the  breaking  into  the  store  house  with 
a  felonious  purpose.  This  being  so,  the  indictment  may  properly 
tsbarge  not  only  that  the  breaking  was  with  the  intent  to  steal, 
but  that  the  party  actually  did  steal  property  therefrom.  The 
stealing  shows  the  intent  of  the  breaking  into  tho  house.  It  is 
4fae  very  best  evidence  if  it;  and  if  it  can  be  proven  under  an 
averment  of  a  breakinor  with  intent  to  steal,  we  fail  to  s«e  why 
It  can  not  be  charged  in  the  indictment  without  rendering  it 
liable  to  the  charge  of  duplicity.  The  averment  and  evidence 
in  support  of  it  only  verifies  the  intent  as  felonious  with  which 
the  breaking  was  done. 

In  the  case  of  Oliver  v.  Commonwealth,  6  Bush,  876,  where  the 
indictment  for  burglary,  instead  of  averring  that  the  breaking 
was  done  with  intent  to  steal,  which  would  have  been  sufficient. 
went  further  and  alleged  the  ulterior  felony,  or  that  the  accused 
actually  did  steal,  it  was  held  that  this  did  not  vitiate  it.  The 
tsourt  said:  '*But  in  this  case  more  is  charged  in  the  indictment 
tban  was  necessary,  and  the  attorney  for  the  Commonwealth, 
Instead  of  stating  the  intent,  has  alleged  the  actual  commission  of 
tbe  ulterior  felony  in  the  house  broken,  and  entered,  as  a  sub- 
stitute for  the  usual  averment  of  the  intent  to  commit  the  par- 
ticular felony,  which  certainly  should  not  vitiate  the  indictment, 
for  tiie  commission  of  the  felony,  where  one  is  actually  commit- 
ted, is  the  very  best  evidence  of  the  intent  to  commit  it;  and 
this  accords  with  the  general  doctrine  on  the  question." 
-Where  the  breaking  with  the  intent  to  steal  is  shown,  the 
offense  is  complete;  but  the  legislature  saw  fit  to  add  to  the  stat- 
ute "or  shall  feloniously  fake  therefrom,"  not  as  establishing 
the  breaking,  but  as  showing  the  felonious  intent. 

Tbe  statutory  offense  is   the  breaking  with    the  intent  to  steal, 
or    tbe  breaking   followed    by   a   stealing,  which    evidences    the 
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feloDious  intent   merely,  and  wbicb  may,  therefore,  be  charged 
in  the  indicmeut. 

The  words  ol  the  statute:  **With  intent  to  steal,  or  shall  feloni- 
ously take  therefrom, ^^  relate  to  the  offense  of  breaking  the 
store  house  merely;  and  both  the  intent  and  the  stealing  evi- 
denoing  it  may,  therefore,  be  charged  in  an  indicment  under 
this  statute.  While,  therefore,  the  court  did  not  err  in  overrul- 
ing the  demurrer,  yet  when  it  came  to  instruct  the  jury  It, 
owing  doubtless  to  the  press  of  business  and  consequent  haste 
which  often  attends  the  trial  court,  fell  into  an  inconsistency, 
and  in  effect  adopted  the  view  contended  for  by  the  counsel  for 
the  accused  as  to  the  indictment. 

After  instructing  the   jury  properly  as  to  the  statutory  offense        | 
charged  in  the   indictmenr.  it  then  instructed    them    as   to  both        i 
grand  and  petit   larceny.     Ic  thus   authorized  them,  without  re-        ' 
gard  to   any    housebreaking,  to  convict  the    accused  of  either  of 
these  common  law  offenses,  the  value  of  the  property  stolen  be- 
ing the  turning  point  between    them,  provided    they  believed,  to 
the  exclusion   of   a  reasonable   doubt,  that   he  did'the   stealing. 
This  error   is  not  cured    by  the    verdict,  because  of    its     general 
character.     It  is:  "We,  of    the   jury,  tind  the   defendant   guilty, 
as  charged  in  the  indictment,  and  fixed  his  punishment  at  three 
years  in  the  penitentiary.'' 

The  testimony  showed  the  breaking  of  the  store  house  by  some 
one,  and  the  possession,  not  long  after,  by  the  accused  of  some 
of  the  stolen  property.  The  Jury  may,  upon  the  evidence  and 
under  the  instructions,  have  found  the  accused  guilty  uf  break- 
ing the  house  with  the  felonious  intent,  or  they  may  have 
found  him  guilty  of  grand  larceny  without  regard  to  any  break- 
ing of  the  house.  Whether  the  one  or  the  other,  it  is. impossible 
to  tell  from  the  verdict.  The  punishment  for  each  offense  is  the 
same  by  our  law.  They  were  told  by  the  instructions  that  they 
oould  do  either,  and  were,  therefore,  instructed  that  they 
could  convict  the  accused  of  grand  larceny,  when  be  was  not 
charged  with  such  an  offense.  While  the  verdict  is  **guilty,  a»  i 
charged  in  the  indictment, '^  yet,  taking  the  court's  instructions, 
the  Jury  were  bound  to  believe  that  he  was  charged  with  boti* 
housebreaking  and  larceny,  and  that  they  had  a  riKht  to  ooo-  | 
Vict  him  of  eitilier.  and  it  can  not  be  told  from  the  verdict  wfateb 
had  been  dune.  Error  in  instructions  leading  to  such  a  resalt 
can,  in  no  possible  view,  be  regarded  as  cured  by  the  verdict 
Such  uncertainty  can  not  be  permitted  in  the  administration  of 
criminal  law. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


TRUE  v.  COMMONWEALTH. 

(Filed  November  25,  1890.) 

OlmlDAl  law— Manslaugbter^lDStruotlons—Appellant  was  IndlotPd  JolatiT 
with  onPt  Sellers  for  tbe  murder  of  one  BobertsoD,  and  proaecates  ftbie  appeal 
from  a  judgment  of  oonviotion  for  manslaiightpr,  tbe  evidence  abowing  tliat 
Sellers  did  the  BhootiDg,  wbiob  resulted  in  the  death  of  Robeilaon.  TU 
court  gave  the  followins  iDstruotiona :  **If  tbe  jury  believe,  from  tbeeri- 
dance,  that  Samuel  Sellers  shot  and  killed  said  Rohertaon,  they  aboald  ao- 
quit  the  defendant,  True,  unlefis  tbey  believe,  from  the  evidence,  beyond  a 
reaaonabie  doubt,  that  the  dpfendant,  True,  at  the  time  of  said  abootlDiraBd 
kllliDg  of  Robertson  by  said  Sellers,  was  present  and  did.  In  anme  manlfeit 
manner,  enoourage,  incite,  approve  of  or  aid  or  conaent  to  aald  sbootiDg  at 
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«a1d  Bobertson  by  said  Sellers,  or  tbat  be  was  near  enoupb  tci  tbe  scene  of 
oaid  sbooting  and  killinK,  with  tbe  iDteutlon  of  giving  aid  or  asslstanoe  to 
mid  SullerR,  as  to  afford  tbe  same  if  occasion  should  require  it."  Held— 
That  said  instruction  was  erroneous  and  prejudicial  to  the  substantial  rights 
tif  tbe  appellant  as  tbe  words  ''approve  of"  and  "consent  to"  do  not,  singly 
or  oomblned,  ezprera  the  idea  of  willful  contribution  to  or  procurement  of  a 
felonious  act,  which  is  necessary  to  constitute  guilt. 

J.  F.  Askew  for  appoUant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Opiuion  of  the  court  by  Judge  Lewis. 

Under  a  Joint  indictment  for  murder  of  James  H.  Robertson 
against  Samuel  Sellers  and  William  True,  the  latter,  tried  sep- 
arately, was  convicted  of  manslaughter  and  prosecutes  this  ap- 
peal. 

The  circumstances  attending  tbe  homicide,  actually  committed 
by  Sellers,  are  about  as  follows:  While  church   services  were  go- 
ing on  at   night,  in  what  is   called  Muddy  Ford  Church,  certain 
persons  outside  the  building  made  such  loud  noise,  by  swearing, 
and,  as  one  witness  says,  worse,  as  to  disturb  the  preacher,  who 
requested' some  one  of  the  congregation    to  go  out  and   stop   it, 
t>at  no  effort  was  made  to  do  so.     When  the  services   were  closed 
Robertson,  the  deceased,  accompanied  by  the  preacher  and  oth- 
-ers,  came  out  of  the  building  on  their  wa\  home,  and,  according 
to  the  version  of  some  df  the  witnesses,  Robertson  accosted  Sel- 
lers, Baying:**!   will    make  you    pay  for  this;'*  and   in    reply  to 
Seller^)'  question,  *'whf|t?"  he  answered    ''for  being  here  in  thia 
condition;'"  whereupoi^  Sellers  asked    him  if  he  knew   his,  Sel- 
ler8\  name,  to  which  be   replied    he   did,    but   did    not  call   it, 
though  requested  to  do   so;  and   Sellers  refusing  to  let  go  hia 
band  Robertson  jerked  loose  and  started  home.     But  soon  Sellers, 
Accompanied  by  Trqe,  overtook  him,  and  then  Robertson  turned 
and  asked  why  he  followed  him.     Whereupon  Sellers,  asking  him 
If  be  was   unwilling  for   a  gentleman    to  accompany  him    home, 
commenced  ia  vile  and  opprobfous  language  to  abuse  him.    The 
evidence  shows  tbat  Sellers  drdpped    back  two  or  three  times  to 
ooDverse  with  Trte,  but  what  was  said  by  them  no  witness  fullv 
beard,  one  testifying  to  words  •^go  qu,"  ''hands  off."  *'I  will." 
At  the  dose  of   the  last  conversation    between  them.  Sellers  ad- 
vanoed  rapidly,  witb  a    pistol  in    his  hand,  towards   Robertson, 
wbo,  with    the  preacher,   had    in    the    meantime    been    walking 
briskly,  and    when    he  got   to  where    Robertson  was    the    latter 
struck  or   struck  at    him  with    a  stick,  and    Sellers    commenced 
firing,  whether  at  the  same  time   Robertson  turned  around  does 
not  clearly  appear.     But  When  Sellers  fired  Robertson  started  to 
ran  and  was  shot  in  the  back  and  killed,  that  sliot  being  accom- 
panied   by  this  language   of   Sellers:  "Run   you    d— d    son  of  a 
bitch." 

About  the  same  time  another  person,  Bailey,  who  left  the 
ohuroh  with  Robertson  and  the  preacher,  and  had  advised  Rob- 
«rtfi>on  to  go  on  and  not  mind  what  Sellers  said,  because  he  waa 
•drunk,  was  also  shot  by  a  man  behind  a  bush,  who,  the  evidence 
tends  strongly  to  show,  was  appellant  True. 

The  only  ground  relied  upon  for  reversal  of  the  judgment  is  the 
following  instruction,  third  of  the  series:  *'If  the  jury  believe, 
from  the  evidence,  that  Samuel  Sellers  shot  and  killed  said  Rob- 
ertson, they  should  acquit   the  defendant,  True,  unless   they  be* 
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lieve,  from  the  evidence,  beyond  a  reanonable  donlit,  that  the 
defendant,  True,  at  the  time  of  said  shooting?  and  killing  of  Bob- 
ertson  by  said  Sellers,  was  present  and  did,  in  some  manifest 
manner,  encourage,  incite,  approve  of  or  aid  or  consent  to  said 
Bhootin)?  of  said  Robertson  by  said  Sellers,  or  that  he  was  Dear 
enough  to  the  scene  of  said  shooting  and  killing,  with  the  inten^ 
tion  of  giving  aid  or  assistance  to  said  Sellers,  as  to  afford  tb» 
same  if  occasion  should  require  it.'* 

In  tho  first  instruction  the  guilt  of  defendant,  of  murder  or 
manslaughter,  according  to  the  circumstances  undpr  which  tb» 
homicide  occurred,  was  put  upon  the  hypothesis  *' that  Samuel 
Sellers,  whom  the  defendant,  True,  being  present,  encoiiraK^^lt 
aided  or  abetted,  shot  and  killed  said  Robertson,  not  in  his  self- 
defense  as  explained  in  second  instruction.*' 

That  instruction,  the  first,  except  so  far  as  it  seemed  toasfiome 
the  presence  and  acts  mentioned  of  defendant.  True,  is  unobjeo- 
tionable,  for  the  words  ''encourage,  aid  or  abef  mean  or  imply 
the  will  of  a  person  has  contributed  to  the  act  actually  com- 
mitted by  another,  and  fully  and  accurately  described  an'acoes- 
Bory  before  the  fact,  if  he  is  too  far  away  to  aid  in  the  feloDioot 
act,  or  a  principal  in  it  if  near  enough  to  aid.  And  so  the  wordt 
counsel,  advise  or  assist,  may  be,  and  frequently  are,  used  to  de- 
scribe the  offense  of  a  person  who,  not  actually  doin«  the  feloni- 
ous act  by  his  will,  contributes  to,  or  procures  it  done,  and 
thereby  becomes  a  principal  accessory,  according  to  tha^situatloD 
he  may  be  In  at  the  time.  Or  the  words  ''approve  of"  and  "con- 
sent  to''  do  not,  singly  or  combined,  express  the  idea  of  willful 
contribution  to  or  procurement  of  a  felonious  act,  which  is  neces- 
sary to  constitute  guilt.  For  a  per^oji  may  be  present  and 
heartily  approve  of  an  act  after  it  is  don^,  without  being  at  all 
willing  to  or  capable  of  aiding,  advising  or  procuring  it  done, 
especially  if  it  be  felonious.  Or  he  may  consent,  in  the  sense  of 
onering  no  resistance  to  commission  of  it,  without  the  slightest 
oontribution  to  it  by  his  own  will. 

It  seems  to  us  the  instruction  must  have  been  necessarily  mis- 
leading, and,  therefore,  prejudicial  to  the  substantial  rights  of 
the  defendant. 

And  Ihe  Judgment  is,  therefore,  reversed  for  a  new  trial  and 
further  proceedings  consistent  ^th  this  opinion. 


GILLTM,  Ac.  V.  DAVIESS  COUNTY,  Ac. 
(Filed  December  4,  1890— Not  to  be  reported.) 

1.  RatlroAd  bonds -Ezoessive  issue— r>avi«*f;9  oounty.  bHinir  aQtborlaed  la 
issue  1860,000  worth  of  bondn  in  aid  of  a  ridlroad.  in  thf  Inst  is^ue,  wlwa 
only  105,160  of  the  authorized  Isfiue  were  due,  the  onnnrr  nonrt  laimed  sad 
delivered,  at  the  same  tltna.  186  bonds  of  tht^  viihip  of  $f.00  t-iioh.  The  Tiltd- 
itv  of  paid  last  iRsue  having  hepn  qiipetioDPd  on  an  nppen)  tn  thio  eoorl,  and 
afterwardn  to  the  Supreme  Court  of  thn  Unit«>d  St-aten.  It:  waft  deoid^  thB% 
the  issue  of  said  boons,  beyond  thf^  amonnt  of  1250.000.  was  imAUtboriiid, 
and  that  the  test  of  the  validity  of  said  bonds  was  the  tinin  at  whlob  tbsf 
were  delivered,  and  ap  •fi7,WK)  of  boor's  wera  isAued  and  delivered,  wbta 
only  126,160  worth  of  bonds  were  authorized,  the  holders  of  f^ald  bor  ds  wem 
entitled  to  receive  their  pro  rata  share  of  said  SS6.160»  principal  aod  interesi 

2.  Interest— Set-oflf—Tlie  oounty  court.,  having  for  several  years  |>Bid  in- 
terest on  the  whole  amount  of  the  bords  last  Issued,  is  entitled,  by  way  of 
set-off.  to  a  credit  against  the  holders  of  said  last  issue  of  bonds  to  what 
may  have  been  overpaid  to  them. 
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S.  Hes  adjudioata— After  tbe  deolRlnn  of  the  Supreme  Court  of  the  United 
States  was  rendered  and  the  case  had  been  refen*ed  baok  to  the  lower  oourt, 
the  chancellor  undertook  to  modify  bin  former  judgment  by  fixing  the  serial 
letters  and  nnrnhnrs  as  the  criterion  controlling  the  validity  of  f«id  bonds. 
Held— That  this  was  the  mere  opinion  of  the  chancellor,  and  not  binding  on 
either  the  county  or  the  bondholders,  they  not  having  been  brought  before, 
tbe  court  at  that  time. 

Weir,  Weir  &  Walker  and  W.  T.  Ellis  for  appellants. 

J.  D.  Aothison  and  Fairleigh  A;  Straus  for  appellees. 

Appeal  frona  Daviess  Circuit  Court. 

Opinion  of  tbe  court  by  Judp;e  Pryor. 

Tlie  record  before  us  is  familiat  to  this  court.  It  is  a  case  in 
which  several  important  and  interesting  questions  have  been 
heretofore  decided  by  this  court  and  the  United  States  Supreme 
Court,  leaving  scarcely  an  open  question  to  bo  considered. 

The  county  of  Daviess  had  issued  bonds  amounting  to  $67,850 
in  excess  of  the  stock  subscribed  by  that  county  to  the  Owens- 
boro  &  Russellville  Railroad  Company.  The  excessive  issue  of 
bonds  was  held  invalid  in  all  the  courts  where  the  question  was 
raised.  The  act  under  which  the  county  subscription  was  made 
only  authorized  the  issue  of  bonds  for  $2^0,000,  still  bonds,  un- 
der a  misapprehension  of  the  power  conferred,  were  issued  to 
the  amount  of  $817,850.  The  bonds  were  issued  and  delivered, 
from  tiire  to  time,  by  the  county  court,  and  going  into  the  hands 
of  parties  who  made  no  inquiry  as  to  the  power  of  the  county 
court,  the  question  arises  as  to  how  this  loss  is  to  be  sustained,  or 
rather  borne,  by  the  various  holders  of  the  bonds.  It  has  already 
been  adjudged  that  the  county  is  only  liable  to  the  extent  of 
$250,000.  The  Supreme  Court,  in  the  case  of  the  County  of  Da- 
viess V.  Dickerson,  the  latter  holdinp;  some  of  the  bondn,  in  de- 
termining which  were  valid  and  which  invalid,  said:  **We  can 
have  DO  doubt  that  the  test  is,  which  were  first  delivered,  if 
that  can  be  ascertained,  and  without  regard  to  the  classiflcation 
of  bonds,  according  to  time  of  payment,  iu  the  order  of  the 
Ofiunty  court." 

There  is  no  difHculty  in  showing  the  bonds  that  were  first  de- 
livered, as  the  clerk  kept  a  register  showing  the  time  of  delivery. 
On  the  22d  of  March,  1870,  the  bonds  of  the  county  had  been 
delivered,  so  as  to  pay  all  the  stock,  except  $25,150.  At  that 
date  the  county  judge  delivered  to  the  railroad  company  185 
twenty-year  bonds.  They  were  for  $500  eaeh,  and  of  the  series 
letter  E.  numbering  from  71  to  255,  Inclusive,  amounting  to 
$92,600 — $67,350  more  than  the  balance  due  from  the  county  on 
that  day.  The  bonds  were  delivered  at  the  same  time,  and, 
therefore,  the  $25,i60  due  by  the  county  must  be  applied  to  the 
pavment  of  these  bonds. 

duoh  was  the  decision  of  the  Supreme  Court,  made  douI)tless 
in  view  of  the  reversal  in  the  case  of  Dickerson,  who  had  recov- 
ered in  the  court  below.  If  upon  the  retrial  in  the  Federal  court 
bis  bonds  were  of  the  claws  last  d«livered,  then  he  could  only 
recover  to  the  extent  of  his  pro  rata  portion  of  what  was,  at  the 
time  of  the  delivery,  due  by  the  county.  Besides,  we  think  it 
Just  and  equitable  tliat  those  holding  bonds  that  were  delivered 
in  the  proper  exercise  of  the  power  conferred  on  the  county 
oouit  should  be  paid,  and  those  obtaining  the  bonds  after  that 
power  had  been  exhausted  should  sustain  the  loss. 
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The  main  ground  of  contention,  viz.,  tbe  prenent  appeal  by  tbd 
appellant,  is  that  in  the  original  action,  by  whicli  the  taxpayers 
of  Daviess  county  enjoined  the  collection  of  the  coupons  or  in- 
terest on  the  invalid  bonds,  or  the  excess  over  $2fi0,000,  the  chan- 
oellor  below  had  dotermined,  by  his  judgment,  that  the  numbers 
and  letters  with  which  the  bonds  were  marked  must  determine 
which  were  valid  and  which  invalid,  and,  therefore,  the  question 
is  res  adjudicata,  and  can  not  be  affected  by  the  decision  of  tbe 
Supreme  Court,  or  by  the  judgment  in  the  present  action. 

In  the  original  action  by  the  taxpayers  against  the  Daviess 
County  Court  a  nd  the  railroad  company,  the  unknown  bond- 
holders  wore  made  parties  by  a  warning  order,  and  the  case  wrs 
submitted  upon  the  single  pointraised  by  the  pleadings,  andtbat 
was  on  the  demurrer  to  the  answer  of  the  county  court,  in  whicii 
was  involved  the  right  to  issue  bonds  in  excess  of  $250,000.  or  re- 
quire the  payment  of  the  interest  on  the  excess,  the  bonds  notbeiOR 
due.  The  chancellor  held  that  the  excessive  issue  was  void,  and 
restrained  the  collection  of  the  interest.  The  case  was  affirmed 
by  this  court  on  the  question  involved.  On  the  return  of  tbe 
case  the  chancellor  undertook  to  modify  his  judgment  by  deter- 
mining that  the  numbers,  etc.,  on  the  bonds  controlled  or  deter- 
mined the  question  .  as  to  what  bonds  were  valid  and  wbat 
invalid,  and  the  county  ccurt,  adopting  the  opinion  of  the  chan- 
oellor,  paid  interest  on  bonds  that,  in  the  present  case,  are  held 
to  be  invalid. 

After  these  proceedings  were  had  the  present  appellees,  Wathen 
and  wife,  on  the  8d  of  April,  1882.  tendnred  an  answer  and  cross 
petition  in  the  case  of  the  original  action  by  the  taxpayers,  tbe 
style  being  Howard.  &c.  v.  Daviess  County  Oourt,  asking  to  be 
made  defendants,  alleging  that  they  were  the  holders  of  the 
bonds,  and  wanting  an  equitable  distribution  of  the  tax  collected 
between  the  holders  of  these  bonds.  The  court  refused  the  filing 
of  the  answer,  and  on  an  appeal  this  court  held  that  Watben 
and  wife  should  be  heard;  that  no  question  nf  equitable  distri- 
bution had  been  made  on  the  former  appeal,  and  that  all  tbe 
bondholders  should  be  brought  before  the  court  with  a  view  of 
a  final  decision  as  to  the  right  of  the  parties.  That  decision  has 
been  had  in  this  case,  the  chancellor  below  adjudging,  as  already 
Indicated,  that  the  bonds  of  the  county  became  valid  and  binding 
in  the  order  of  their  delivery.  The  roodilloation  of  the  judgment 
rendered  in  the  originnl  case,  that  was  affirmed  by  this  court  as 
to  what  bonds  were  valid  and  what  not,  was  the  mere  opinion  of 
the  chancellor,  and  not  binding  on  these  bondholders.  Nor  was 
it  bindine:  on  the  county  court,  so  as  to  make  the  county  respon- 
sible to  th«  holders  of  these  bunds  declared  valid  by  the  chan- 
cellor, and  thpn  make  tlie  county  liable  for  those  declared  In- 
valid by  the  judgment  In  tiie  present  case.  The  county  was  a 
mere  holder  of  the  funds  in  trust  for  the  bondholders,  and  r^ady 
to  pay  to  those  entitled.  The  bondholders,  who  were  resident 
and  nonresident,  were  not  before  the  court  by  name,  and  had 
the  ijgiit  to  appeal  and  open  the  case.  This  Wathen  and  wife 
did,  and  this  court  seeing  on  their  appeal  that  no  distribution 
of  the  fund  had  been  made,  required  all  the  holders  of  bonds  to 
be  brought  bpfore  the  court.  In  order  that  an  equitable  distribo- 
tion  might  be  had.  A  I'udgmpnt  of  distribution  affected,  neces- 
sarily, all  the  bondholders.  It  either  enlarged  or  diminished  the 
amount  that  some  were  entitled  to  receive.  They  were  all  enti- 
tled to  be  heard  as  to  the  validity  of  these  bonds,  and  the  opin- 
ion of  the  chancellor  upon  a  question  not  In  issue,  and  that  was 
not  binding  on    the  bondholders,  should   not  be   held  binding  on 
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the  county  court.  If  one  of  the  class  of  bondholders  was  entitled 
to  open  the  case  that  equity  might  be  done,  it  necessarily  applied 
to  all,  and  for  that  reason  this  court,  in  the  Watheu  case,  opened 
the  Judgment  for  all.  If  the  right  of  the  county  were  alone  in- 
volved in  the  case,  there  might  be  some  reason  for  holding  the 
opinion  of  the  chancellor  in  the  first  case  as  final,  but  to  require 
the  county  to  pay  the  bonds  that  are  held  to  be  valid  by  the  one 
court  and  invalid  by  the  other  would  be  an  anomalous  proceed- 
ing, and  the  more  so  if  the  coujity  is  required  to  obey  both  judg- 
ments, if  they  are  to  be  so-called;  for,  in  that  event,  the  county 
would  at  last  pay  the  greater  portion  of  the  excessive  issue. 

On  some  of  these  bonds  that  have  been  held  invalid  the  county 
has  been  paying  interest,  and  claimed  a  (redit  in  the  court  be- 
low, when  paying  out  to  the  bondholders  their  proportion  of  the 
^25,000,  by  what  had  been  paid  them  by  way  of  interest.  This 
right  was  denied  them,  and  a  cross  appeal  has  been  prayed  by 
the  county  court.  We  perceive  no  reason  why  the  county  is  not 
^entitled  to  the  credit.  If  the  interest  has  been  paid  upon  a 
greater  sum  than  was  due,  the  county  should  be  credited  by  it; 
bat  we  think,  under  the  circumstances,  no  interest  should  be 
allowed  on  this  excess  of  interest  paid. 

The  judgment  Is  affirmed  on  the  original  appeals  and  reversed 
on  the  cross  appeal  and  remanded  for  proceedings  consistent 
with  this  opinion. 


KENTUCKY  SUPERIOR  COURT. 


DAVEZAC  V.  SEILER. 
(Filed  November  26,  1890.) 

1.  Gontraots  against  public  policy— One  who  Iiar  paid  money  under  a  con- 
tntot.  which  was  void  as  against;  p\ihllc  policy,  can  not  recover  It  back. 

2.  Same— Ad  agreement  by  a  purchaGUBr  at  judicial  Balf<  to  give  one  an  in- 
terest in  the  property,  or  some  beneflr,  if  be  will  not  object  to  tbe'confirma' 
tlbn  of  the  sale,  is  void  as  affaloRt  public  policy. 

8.  Becovery  of  money  paid  under  mlsra ice— Where  money  bafl  been  paid 
under  a  clear  mistake  of  law,  and  ought  not  in  Rood  conscif^nce  he  returned, 
it  can  be  recovered  back,  but  the  mere  fact  of  payment  without  considera- 
tioD  Is  not  proof  of  mistake  iipon  the  part  of  the  pnyor  a;*  to  his  liability. 

4.  Same— Res  adjudicata— where  the  Innocent  holder  of  a  neffotiable  note. 
wbloh  was  executed  without  consideration,  recovered  judgment  against  the 
maker,  and  the  maker,  in  the  same  action,  recovered  judgment  against  the 
payee,  the  recovery  by  the  maker  against  the  payee  was  allowed  independent 
of  any  question  of  mistake,  and  upon  the  ground  thnt  the  payee,  having  re- 
elecred  the  money  on  the  note  by  discounting  it,  should,  as  bet«rren  him  and 
the  maker,  pay  it,  there  being  no  consideration  for  the  note.  Therefore,  the 
declaioD  of  the  Court  of  Appeals,  affirming  the  judgment  in  that  case,  is  not 
eoDolaslve  as. to  the.  right  of  the  maker  of  the  note  to  recover  back  what  he 
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has  paid  upoD  other  noteR  of  the  eame  series,  upon  the  irroDDd  that  tbeT  wen 
paid  under  a  mistake  of  law.  Kor  ^wan  the  faot  that  the  maker  was  allowed 
to  recover  against  the  payee  in  the  former  action  inconsistent  with  the  Idft 
that  the  contract  yvas  against  public  policy,  as  the  parties  were  thereby  left 
where  they  were  when  the  agreement  was  made,  whereas,  if  the  maker  bad 
been  refused  lelief  in  that  action,  the  court  would  have,  in  effect,  assisted 
the  payee  in  the  enforcement  of  a  contract  which  was  against  public  policy. 

Hallain  &  Myers  for  appellant. 

J.  P.  Tarvin  and  B.  B.  Oraziani  for  appellee. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judg:e  Barbour. 

This  is  an  action  to  recover  money  paid  under  an  alleged  mis- 
take of  law,  and  it  is  insisted  for  the  appellee  that  the  opinion 
in  the  case  of  Davezac  v.  Seller,  recently  decided  b3'  the  Court 
of  Appeals,  is  conclusive  of  his  right  to  recover. 

The  controversy  in  that  case,  and  the  controversy  in  this  case, 
grow  out  of  the  same  transaction,  and  a  rather  extended  state- 
ment of  the  facts  is  necessary  to  an  understanding  of  the  ques- 
tions involved. 

In  April.  1883,  Seller,  in  his  own  name,  but  really  for  the  flnii 
of  Brenner  &  Seller,  of  which  he  was  a  member,  purchased  at 
decretal  sale  the  I^ieyeraer  brewery,  in  Covington,  for  the  sam 
of  $10,0(K).  The  property  was  appraised  at  the  time  of  sale  at 
$40,000. 

Shortly  after  the  sale  Davezac  represented  to  Brenner  A  Seller 
that,  though  he  was  not  present  at  the  sale,  he  had  instructed 
the  commissioner  to  bid  $11,000  for  him  for  the  property,  and 
that  unless  he  was  admitted  as  a  Joint  purchaser  with  them  be 
would  object  to  the  sale.  No  agreement,  however,  was  thea 
reached.  In  December  followin;;  Seller  &  Davezac  signed  a 
writing,  in  which  it  was  recited  that  the  brewery  *' shall  be  paid 
for  and  owned  in  equal  parts  by  Seller,  Bienner  &  Davezac,  and 
each  of  them  shall  stand  one-third  in  any  deficiency  in  the  claim 
of  Seller  (who  was  a  creditor)  against  said  property  in  said  suit^ 
not  paid  out  of  the  proceeds  of  said  sale."  Brenner  refused  to 
sign  the  agreement.  Davezac  paid  no  part  of  the  purchase 
money,  nor  did  he  pay  any  part  of  Seiler^s  claim. 

In  July,  1884,  pending  a  suit  by  Breoner  v.  Seller  A  Davezac. 
to  have  the  purchase  declared  for  the  benefit  of  Brenner  A  Seller 
and  to  exclude  Davexac,  and  in  which  suit  Davezac  was  assert- 
ing Ills  claim  to  a  one-third  interest  in  the  property,  a  written 
agreement  was  entered  into  between  Seller  &  Davezac,  '*thatiD 
the  event  said  suit  is  so  decided  ns  to  exclude  Davezac  from  the 
one-third  Interest  to  said  purchase,  I  promise  to  pay  said  Dav^ 
zac  $6,000  at  the  termination  of  said  suit.^* 

Brenner  sucoeedpd  in  the  lower  court,  and,  pending  an  appeal 
from  the  judgment,  another  writing  was,  in  January.  1885,  en- 
tered into  by  Seiler  and  Davezac,  whereby  it  was  agreed  that  the 
appeal  should  he  prosecuted  in  their  joint  names,  and*Mf  decided 
in  favor  of  Brenner,  the  costs  of  the  appeal  and  all  expenses 
thereof  are  to  be  paid  by  Davezac,  but  if  said  cause  is  reversed  or 
so  decided  that  Davezac  shall  be  adjudged  entltlcf^^to  one-third 
of  the  «  •  «  property.  «  «  «  Raid  Davezac  is  to  assign  and 
tranHfer  to  Spil»»rail  tho  intorpst  po  adjudged  in  his  favor,  and 
Seiier  Is  to  p?*y  the  expensfs  of  said  appeal.  In  either  event 
Seiler  is  to  pay  liis  thror  notes  of  even  date  herewith  to  Davczao 
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for  $6,000  in  all,  to  wit,  for  $1,600,  payable  in  ninety  days,  for 
$1,500,  payable  in  seven  months,  and  for  $3,000,  payable  in  nine- 
teen months,  and  all  controversy  between  Seller  &  Davezao  is 
hereby  settled,"  The  three  notes  were  executed  in  conformity 
with  this  agreement  and  were  made  payable  and  negotiable  in 
bank.  The  two  first  notes  were  paid  at  maturity.  The  last  note 
was  discounted  to  the  bank,  and  not  being  paid  at  maturity,  the 
bank  sued  Seller  as  maker  and  Davezac  as  indorser.  Seller  an- 
swered, setting  up  the  foregoing  facts,  and  alleging  that  there 
was  no  consideration  for  the  execution  of  the  note.  That  the 
answer  was  no  defense  to  the  action  is  conceded,  and  Judgment 
was  rendered  against  liim  in  favor  of  the  bank.  Seller,  how-^ 
ewr,  made  his  answer  and  cross  petition  against  Davezac,  alleg- 
ing that  Davezac  had  received  the  benefit  of  the  note,  and  ask- 
ing, In  the  event  judgment  should  be  rendered  against  him  in 
the  bank,  that  be  bo  given  judgment  against  Davezao  for  the 
amount.  Judgment  was  rendered  for  him  against  Davezao,  and 
upon  appeal  this  judgment  was  afilrmed,  and  it  is  the  opinion 
delivered  therein  which  it  is  now  insisted  for  the  appellee  is 
oonoltisive  of  this  case,  which  is  an  action  to  recover  the  $8,000 
paid  on  the  two  $1,500  notes,  which  it  is  alleged  was  paid  under 
a  mistake  of  Jaw. 

If  the  case  decided  by  the  Court  of  Appeals  is  to  be  regarded 
as  of  the  same  character  as  this,  manifestly  it  is,  as  counsel  in- 
sists, oonchisive.  But  is  it  of  the  same  character?  It  was  not 
so  treated  by  counsel  In  argument,  nor  do  we  think  it  is  so 
treated  iu  the  opinion  of  the  Court  of  Appeals.  On  the  other 
hand,  it  was  treated  as  an  action  to  recover  of  Sriler  on  a  con- 
tract, which,  as  between  him  and  Davezac,  was  without  consid- 
eration. If  the  note,  had  been  nonnegotiable,  and  had  even 
passed  into  the  bands  of  an  innocent  party,  Seller  could  have 
maile  the  same  defense  that  he  could  have  made  as  against 
Davezac.  But,  while  on  account  of  the  commercial  character  of 
the  paper.  Seller  could  make  no  defense  as  against  the  bank« 
when  sued  upon  it  in  conjunction  with  Davezao,  who  received 
the  money  on  it,  as  between  him  and  Davezac  it  was  Davozac^s 
duty  to  pay  it;  but  as  the  bank  could  not  be'  compelled  to  look 
to  Davezac,  and  was  entitled  to  ju<]gment  against  Seller,  Dave- 
sac  should  be  required  to  refund  to  him  what  he  was  required 
by  the  judgment  of  the  court  to  pay  to  the  bank. 

Clearly  the  facts  do  not  show  a  case  of  the  voluntary  payment 
of  the  money  by  Seller  without  consideration  and  under  a  mis- 
take as  to  his  legal  liability.  As  said  in  the  opinion  of  the  Court 
of  Appeals,  the  real  question  in  the  case  was  whether  there  was 
anv  consideration  for  the  execution  of  the  note,  and  the  court 
holding  that  there  was  no  consideration,  by  its  judgment  re- 
quired Davezao  to  refund  to  Seller,  not  what  the  latter  bad 
under  a  mistake  voluntarily  paid,  but  the  money  which  was,  at 
that  very  time,  being  coerced  from  him  by  the  bank,  from  whom 
Davezao  had  obtained  it. 

It  is-true-that  in  its  opinion  the  court  says:  "It  is  urged  that 
if  there  was  any  mistake  upon  Seller's  part,  it  was  one  of  law, 
in  supposing  that  he  was  liable  to  Davezao,  and  that  he  can  net 
recover  by  reason  of  a  mistaken  belief  upon  his  part  as  to  the 
Jaw.  Manifestly,  however,  if  Daveznc.has  obtained  his  money 
without  any  consideration  whatever,  if  it  was  not  due,  but  ob- 
tained through  a  clear  mistake,  and  should  not  in  conscience  be 
retained,  hetshould  be  allowed  to  recover  it.''  But  the  question 
before  the  court  was  not  as  to  whether  the  money  was  paid  by 
mistake,  because  it  was  not,  tut  whether  the  note  was  executed 
witliout  consideration. 

Id  a  suit  on  the   note  by  Davezao  v.  Seller,  the  question    as  to 
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whether  Sailer  executed  it  under  a  mistake  as  to  bis  liability 
would  have  been  immaterial,  if  there  was,  in  fact,  no  conflidera- 
tion  for  it;  and  in  a  suit  by  the  banlc  against  Seller  and  Davezac 
the  same  rule  should  apply,  for  if  there  was  no  consideration  for 
the  note,  Davexac,  having  received  the  money  on  It  by  discount- 
ing it  to  the  bank,  as  between  him  and  Seller,  independent  of 
any  question  of  mistake,  should  pay  it,  and  such  \«as,  in  effect, 
the  judgment  of  the  chancellor.  That  the  Court  of  Appeals  did 
not  intend  to  treat  the  action  as  one  for  the  recoirery  of  money, 
paid  under  a  mistake.  Is  manifest  upon  a  firrther  consideration 
of  the  opinion,  for  whether  Seller  was  laboring  under  a  mis- 
take as  to  his  liability  or  not,  if  the  execution  of  the  note  was 
fiuperinduced  by  an  agreement  which  was  atrainst  public  policy, 
and  the  note  was  afterwards  paid.  Clearly  a  court  of  equity 
would  not  aid  Seller  in  an  effort  to  recover  it  back,  and,  there- 
fore, if  the  court  had  regarded  the  action  as  one  for  the  recovery 
•of  money  paid  by  mistake,  it  would  have  been  necessary  to  de- 
termine whether  the  agreement,  out  of  which  the  note  arose, 
was  against  public  policy;  but  the  court  expressly  said  that  it 
was  not  necessary  to  determine  that  question,  and  compelled 
Bavezao  to  refund  to  Seller  what  the  latter  had  paid  to  the  bank; 
Bnd  this  was  proper,  though,  besides  the  want  of  consideration, 
there  was  the  additional  circumstance  that  the  note  was  super- 
induced by  an  agreement  which  was  contrary  to  public  policy, 
as  the  parties  were  thereby  left  where  they  were  when  the  agree- 
ment was  made,  whereas,  if  Seller  had  been  refused  the  relief 
the  court  would  have,  in  effect,  assisted  Davezac  in  the  enforce- 
ment of  a  contract  wihch  was  atralnst  public  policy. 

We  have  thus  endeavored  to  draw  the  distinction  between  the 
-case  relied  on  and  the  one  now  presented  for  adjudication. 

The  question  as  to  the  right  of  a  party  to  recover  money  paid 
under  a  simple  mistake  of  law  is  a  perplexing  one.  The  current 
■of  authority  outside  of  this  State  denies  the  relief;  but  in  this 
State  it  has  been  repeatedly  announced  that  *'no  principle  is 
more  conclusively  settled  in  this  State  than  that,  when  money 
has  been  paid  through  a  clear  and  palpable  mistake  of  law  or 
fact,  essentially  affecting  the  rights  of  the  parties,  which  in  law. 
honor  or  conscience  was  not  due  and  payable,  and  which  ought 
not  to  be  retained  by  the  party' to  whom  it  was  paid,  it  may  be 
recovered  back."  (1  Bush,  882.)  This  is  the  abstract  proposi- 
tion, but  the  decisions  on  the  subject,  though  not  always  dis- 
tinctly stated,  appear  in  almost  every  case  to  be  founded  on 
mixed  considerations,  and  not  exclusively  upon  mere  mistake  or 
ii^norance  of  the  law,  unless  it  be  in  actions  to  recover  taxes 
paid,  in  which  cases  the  decisions  are,  in  a  s^reat  measure,  made 
to  rest  upon  principles  of  public  policy.  We,  however,  concede 
the  rule  to  be  that  when  money  is  paid  under,  a  clear  mistake 
of  law,  and  ought  not  in  good  conscience  to  be  retained,  It  can 
be  recovered.  But  was  there  any  mistake  on  the  part  of  Seller? 
That  he  acted  with  full  knowledge  of  all  the  facts  is  clear.  His 
sole  ground  for  relief  is  his  alleged  mistake  as  to  the  law.  This 
mistake  consisted  in  his  belief  that  Davezac  had  the  right  to  ex- 
cept to  tho  confirmation  of  tho  sale  by  the  commissioner.  Why 
did  not  Davezac  have  the  right,  upon  laying  the  foundation  by 
a  guarantee  of  an  advance  in  th<j  price,  to  except,  to  the  sale? 
While  it  is  true  that  he  had  no  such  interest-  aa.  would  have 
afforded  a  consideration  for  the  aereement  by  Seller  to  pay  biro 
for  withholding  the  exercise  of  his  right  to  except  to  the  coD- 
flrniation,  we  can  see  no  reason  why  he,  as  well  as  any  other 
person,  might  not  exhibit  such  a  state  of  facts  to  the  chancellor 
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as  would  show  a  gross  saoriflce  of  the  property  if  the  sale  should 
be  oonflimed.  Whether  he  would  have  been  suooessful  or  not 
was,  as  said  by  the  Court  of  Appeals,  a  mere  matter  of  oonjeot- 
ure,  but  that  he  had  the  right  to  make  the  objection  seems  to  be 
conceded  in  the  statement.  It  was  the  rule  in  England  to  open 
biddings  to  any  one  who  would  guarantee  an  advance  of  10  per 
cent.  This  rule,  though,  is  not  followed  in  this  State,  and  the 
chancellor  will  not  set  aside  a  sale  upon  the  mere  guaranty  of  an 
advance  in  price.  But  the  confiimation  or  rejection  of  the  sale 
is  largely  in  the  discretion  of  the  chancellor.  Will  it  be  said  that 
the  chancellor  should  not  order  a  re-sale,  when  it  is  made  to  ap- 
pear that  property  worth  $40,000  sold  for  only  $10,(X)0,  and  there 
is,  in  addition,  a  guarantee  for  a  reasonable  advance  upon  a  re- 
sale? Would  it  be  presumed  that  the  owners  of  the  property,  or 
the  beneficiaries  in  the  proceeds  of  the  sale,  would  be  indilTer- 
ent  or  not  desire  the  re-sale?  We  make  these  suggestions,  with- 
out determining  how  the  questions  should  be  answered;  for, 
under  all  the  facts,  after  the  protracted  litigation  in  which  Dave- 
zac's  claim  was  involved,  we  do  not  think  it  can  be  said  that 
there  was  a  clear  mistake  upon  the  part  of  Seller,  at  the  time  ho 
paid  the  money,  as  to  the  law  in  this  particular.  Then  the  only 
mistake  of  law  that  can  be  claimed  is  that,  as  the  notes  were 
without  consideration.  Seller  pnid  them  under  the  belief  that  he 
was  liable  upon  them.  The  logic  of  this  reasoning  is  that,  in 
every  case  where  money  is  paid  without  consideration,  the  fact 
of  its  payment  is  proof  of  mistake  upon  the  part  of  the  payor  as. 
to  bis  liability. 

But  aside  from  the  question  of  mistake,  we  are  of  opinion  that 
** where  property  is  sold  at  judicial  sale,  an  agreement  by  the- 
purchaser  to  give  one  an  interest  in  it,  or  some  benefit  if  he  will 
not  object  to  the  confirmation  of  the  sale,  is  void  as  against  pub- 
lic policy.  The  effect  of  it  is  to  prevent  fair  competition,  and 
to  sacrifice  the  property  of  the  debtor.''  As  the  money  sought  to 
be  recovered  in  this  case  was  voluntarily  paid  under  such  an 
agreement,  it  can  not  be  recovered  back. 

We  have  not  discussed  the  case  as  to  Hallam,  as  it  is  virtually 
conceded  that  the  judgment  must  be  affirmed. aa  to  him. 

The  judgment  against  Davezac  is  reversed  and  the  cause  re- 
manded, with  directions  to  dismiss  the  petition.  The  judgment 
as  to  Hallam  is  affirmed. 
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LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  COMMONWEALTH. 

Filed  November  12,   1890.    Appeal  from  Green  Clroult  Court.    OplnlOD  of 

tlie  court  by  Judge  Young,  aflQrmlng. 

1.  Appellate  praotlce^Where  an  appeal  is  prosecuted  from  a  judgment  on 
a  ▼erdlot  without  a  motion  for  a  new  trial  having  been  made  and  overruled, 
nothing  la  brought  before  this  oourt  except  the  pleadings,  verdict  and.  judg- 
xneBt,  and  If  thepleadinga  and  verdiot  authorize  the  judgment  rendered  it 
will  be  afBrmed  without  regard  to  the  rulings  of  the  court  on  the  trial,  fur- 
ther than  they  appear  In  the  judgment. 
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2.  Pleading-— Id  an  aotloD  by  or  against  a  corporation  it  is  not  necemuf 
especially  as  to  domestlo  oorporatlons,  to  aver  that  they  have  bean  dolj 
organized.     The  want  of  proper  organization  is  a  matter  of  defense. 

8.  Same— Allegation  as  to  time— If  the  time  when  an  act  was  done  is  Dot 
material  to  the  oaiise  of  action,  it  need  not  he  stated  in  the  petition. 

In  a  penal  action  by  the  Commonwpaltb  against  a  railroad  company  (or 
peforming  work  and  labor  on  the  Sabhatb  day,  it  was  sufficient  to  allege 
that  the  acts  complained  of  were  done  on  the  Sabbath  daring  the  year  1887. 
The  month  and  day  of  the  month  is  Immaterial.  Bat  under  such  a  petitioo 
the  court  will  allow  the  plaintiff  to  prove  only  one  Sabbath  day  daring  tbe 
year  named. 

4.  Same— Presamptions— The  allegation  that  the  acts  complained  of  wen 
■done  in  Qre^n  coanty,  omitting  the  word  "Kentucky/'  is  sufficient  for  tbe 
purposes  of  thl»  action,  as  the  courts  knew  judicially  that  there  is  such  a 
counry  In  the  State,  and  can  not  assume  that  the  plaintiff,  who  brlngD  ao 
action  in  Gr^en  county,  in  this  Stat-e,  can  mean  that  the  act  complained  of 
was  commir.t«'d  in  a  county  of  that  name  in  another  State. 

Lyttleton  Cook  and  Jeff  Henry  for  appellant;  J.  G.  Craddock  and  P.  W. 
Hardin  for  appellee. 

QUENTHER  v.  PROEHLK. 

Filed  November  19,  1890.    Appeal  from  Daviess  Circuit  Court.    Opinion  of 

the  court  by  Judge  Yost,  affirming. 

Infancy— In  this  action  to  recover  the  purchase  price  of  goods  boagbt  by 
the  defendant  when  an  infant,  the  defendant  having  parted  with  tbe  goods 
before  he  arrived  at  maturity,  his  infancy,  at  the  the  time  of  thecontnot,  la 
a  bar  to  the  action. 

Sweeney,  Ellis  &  Sweeney  for  appellant;  G.  W.  Williams  &  Son  for  appel- 
lee. 

CHESAPEAKE  &  OHIO  RAILWAY  v.  GRKGSTON. 

Filed  November  12,  1890.    Appeal  from  Bracken  Circuit  Court.    Oplnioo  of 

the  court  by  Judge  Yost,  reversing. 

Railroads— Negligence  in  passenger  in  Jumping  off  moving  train— A  pas- 
aenger  must  not  attempt  to  get  either  on  or  off  a  train  while  it  is  in  motioD. 
If  it  be  obviously  dangerous  to  make  the  attempt,  although  he  may  have 
been  advised,  or  even  ordered,  by  the  servants  of  the  company  to  do  so.  Sueb 
an  attempt  is  at  the  peril  of  the  passenger  when  he  is  a  person  of  ordinaiy 
Intelligence,  and  not  acting  under  constraint. 

The  act  of  a  passenger  in  Jumping  from  a  train  running  twenty  miles  an 
hour  was  such  a  reckless  act  as  will  prevent  him  from  recovering  of  tbe  com- 
pany for  the  injuries  sustained,  although  the  conductor  may  have  advised 
him  to  Jump. 

Wadswurth  &  Son  and  Cochran  &  Son  for  appellant;  John  L.  Soottfot 
appellee. 

PUSEY  V.  SMITH'S  ADM'R. 

Filed  November  19.  1890.    Appeal  from  Meade  Circuit  Court.    GpiDlon  of 
the  court  by  Presiding  Judge  Barbour,  affirming. 

1.  Limitation  in  favor  of  sureties— This  action,  instituted  July  80, 1888, 
upon  a  note  due  January  1,  1870.  is  barred  by  limitation  as  to  a  surety  in 
the  note,  although  the  surety  died  in  1878,  and  no  administration  was  granted 
until  1883.  The  only  exception,  as  applicable  to  this  oa^,  to  the  running  of 
the  statute  In  favor  of  the  surety,  is  that  it  sb^ll  not  apply  to  the  six  mootbi 
during  which,  an.  action  cab  not  ))e  brought  against  the  personal  i^precenta. 
tive.  , 

2.  Graurtlni^  of  administration— If  the  surety  dies  before  tbe  statnts  baa 
run*  and  none  of  the  paities  who  are  entitled  to  preferenoe  in  the  admloia- 
tratlon  apply  at  the  second  county  court  from  the  death  of-  tiie  intestate,  tbe 
court  will  grant  administration  to  the  creditor,  or  some  other  person,  In  iti 
discretion. 
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8.  Limitation— New  promise— PajmeDts,  or  promise  to  pay,  made  by  a 
surety  in  a  note,  or  by  bis  persoDal  represeDtative,  do  Dot  snppeDd  tbe  rno- 
nlDic  of  the  statute  of  limitation  in  favor  of  bim  or  bis  representative. 

Tbomas  B.  Fairleigb  for  appellant;  J.  W.  Lewis  &  Son  for  appellee. 

SPENCER.  &c.  V.  COMMONWEALTH. 

Filed  November  19,  1890.    Appeal  from  Nelson  Circuit  Court.    Opinion  of 
tbe  court  by  Presiding  Judge  Barbour,  affirming. 

1.  Indiotraent  under  kukluz  law— An  indiotment  charging  the  defendants 
with  "tbe  offense  of  banding,  confederating  and  conspiring  together,  and 
«zbibltiDg  and  delivering  ond  sending  a  threatening  letter"  to  a  certain 
person,  describing  the  letter,  charges  with  sufficient  certainty  the  offense 
denounced  in  the  flr^t  section  of  what  is  commonly  called  the  kukluz  law. 
Wnile  the  charge  of  banding,  confederating  and  conspiring  together  was 
unneoessary,  it  did  not  vitiate  the  indictment  or  c  institute  the  offense,  the 
one  named  in  the  second  Eectlon  of  the  law. 

2.  Same— Demurrer— If  tbe  indictment  charged  any  public  offense  within 
tbe  jurisdiction  of  the  court,  the  demurrer  was  properly  overruled,  and  tbe 
opinion  of  tbe  court,  ezpressed  at  the  time  of  overruling  it,  as  to  tbe  nature 
of  tbe  offense  charged,  was  not  a  matter  for  ezception. 

3.  Reversible  errors— Exceptions—This  court  can  reverse  a  jndgment  of 
ooDviotion  in  a  misdemeanor  case  only  for  errors  of  law  appearing  on  tbe 
rvioord,  and  the  error  can  only  be  made  to  ap])ear  by  reserving  ])roper  ezcep- 
tions.  Tbe  instructions  given  can  not  be  reviewed  by  this  court,  as  no  ob- 
jection was  made  or  ezception  taken  to  tht'm. 

C.  T.  Atkinson  for  appellants:  W.  W.  Halstead  for  appellee. 

WILLSON.  &o.  V.  STEPHENS,  &c. 

Filed  November  19,  1890.    Appeal  from  Whitley  Court  of  Common  Pleas. 

Opinion  of  tbe  court  by  Judge  Toung,  affirming. 

Guardian  and  ward— As  the  income  of  a  ward  was  only  I9A  per  yeac,  her 
cnardian  was  justified  in  expending  tbe  whole  amount  for  her  support  and 
«dDoation.  And  as  she  was  a  delicate  child  up  to  the  age  of  twenty  years, 
»Dd  did  DO  service  for  tbe  family  of  the  guardian,  the  guardian  is  not  to  be 
charged  with  anything  on  that  account,  but  as  she  did  considerable  service 
for  the  family  after  that  time,  the  guardian  must  account  for  the  value  of 
such  services,  and  the  chancellor's  estimate  of  their  value  is  accepted  as  cor- 
rect. 

Hill  &  Denbam  for  appellants ;  Crawford  &  Mason  for  appellees. 

HICKS.  &c.  V.  DEPOSIT  BANK  OF  GLASGOW. 

Filed  November  19.  1890.    Appeal  from  Barren  Circuit  Court.    Opinion  of 

tbe  court  by  Judge  Tost,  affirming. 

Kew  trial— A  new  trial  should  never  be  granted  upon  the  ground  of  newly- 
disoovered  evidence  unless  it  be  of  such  a  nature  as  would  have  a  decisive 
effect  upon  the  case,  and  would,  in  the  opinion  of  the  court,  have  a  prepon- 
<IeratlDg  influence  upon  another  trial.  Still  more  is  this  tbe  proper  rule  to 
be  followed  when  the  newly  discovered  evidence  relates  to  points  litigated 
upon  tbe  former  trial,  and  is  simply  cumulative  in  its  character. 

Thoa.  H.  Bines  and  Boles  &  Duff  for  appellants;  W.  L.  Porter  and  Lewis 
MoQuowD  for  appellee. 

BIBB  V.  JONES,  ASS'EE. 

IfUad  November  19,  1890.    Appeal  from  Owen  Circuit  Court.    Opinion  of  the 

ciourt  by  Judge  Yost,  reversing. 

1.  Sale  of  attached  property  claimed  by  third  person— Attached  tobacco, 
pending  the  action  of  the  court  upon  a  petition  of  a  claimant,  was  sold  under 
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an  order  of  court  od  aooount  of  Its  perishable  oatDre,  and  the  prooeeds  after- 
wards paid  to  the  claimant,  who  was  adjudged  to  have  been  the  owner  of 
the  tobacco.  The  claliDant  then  brought  this  action  against  the  plaintiff 
In  the  attachment  to  recover  the  damage  he  suffered  by  reason  of  the 
attachment  alleging  that  the  tobacco,  by  reason  of  Improper  haDdllDft 
after  the  levy  of  the  attachment,  deteriorated  greatly  In  value,  and  by  reaaon 
of  that  fact  sold  for  much  less  than  its  value  at  the  time  the  attachment  wa» 
levied.     Held— That  the  petition  sttites  a  cause  of  action. 

3.  Rps  adjudlwita— Estoppel— Where  the  inatt^^r  in  controversy  has  been 
tried  upon  a  pArcioular  issue  between  the  samupHrtleR  in  anutber  and  differ- 
ent action,  and  there  has  been  a  finding  thnivin,  fiuch  fliidlog  opeiute^  aa 
an  estoppel  only  whnn  it  is  especially  pleadnd  and  relied  upuu. 

Lindsay  &  Botts  for  appellant;  Thomas  R.  Gordon  tor  appellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  TURNER. 

Filed   November  19,   1890.    Appeal  from   Enoz  Court  of  Common   Pleaa^ 
Opinion  of  the  court  by  Judge  Yost,  affirming. 

1.  Burden  of  proof— As  the  defendant  by  Its  answer  denied  every  material 
allegation  of  the  petition,  it  would  have  been  entitled  under  the  pleading* 
to  a  verdict  If  no  evidence  had  been  introduced,  and,  therefore,  the  burden 
of  proof  was  on  the  plaintiff. 

2.  Evidence^ Damages— In  this  action  to  recover  damages  for  personal  in- 
juries resulting  from  defendauD's  alleged  ut»gilgouue,  In  which  lo88  of  time 
was  relied  on  as  one  of  the  elements  of  damage.  It  was  competent  for  plain- 
tiff to  testify  as  to  the  nature  of  his  occupation  and  his  earnings  tlerefrom. 

R.  Railroads -Liability  for  injuries  to  shippers  while  loading  freight- 
Where  a  railroad  company  plaons  empty  cars  upon  its  track  for  the  purpose 
of  being  loaded  or  unloaded  by  the  nwoern  of  the  freight,  and  snch  owners, 
with  the  express  or  implied  consent  of  the  company,  proceed  to  load  or 
unload  such  freight,  the  company  has  no  right,  without  sufficient  notice 
and  warning,  to  move  the  cars  thus  being  loaded  or  unloaded. 

After  a  steam  boiler  had  l)een  loaded  upon  a  flat  oar  a  brakeman  in  the  em- 
ployment of  the  railroad  company  directed  the  owner  of  the  boiler,  who  bad 
contracted  with  the  company  for  its  shipment,  to  get  on  the  oar  and  bvaoe 
his  boiler,  and  while  he  was  attempting  to  do  this  the  train,  without  warn- 
ing or  signal,  was  moved,  catching  his  foot  between  the  drawheads  and 
mashing  it.    Held— That  the  company  is  liable. 

J.  W.  Alcorn  and  Wilson  &  Hawllngs  fur  appellant;  Grull  &  Mattbews 
for  appellee. 

ROGERS  V.  McKITRICK. 

Filed  November  26,  1890.    Appeal  from  Marlon  Circuit  Court.    Opinion  of 

the  court  by  Judge  Yost,  affirming. 

Judicial  sales— Statute  of  frauds— A  parol  agreement  made  by  a  purphmwr 
at  a  judicial  sale  with  the  defendant  whose  land  is  being  sold,  that  to  avoid 
a  saoriflce  of  the  property  be  will  purchase  It  and  allow  the  defendant  to  re> 
deem  It,  devolves  a  trust  upon  a  purchaser,  and  Is  not  within  the  statQjta  of 
frauds. 

F.  S.  Foster,  Samuel  Avritt  and  C.  S.  Hill  for  appellant;  Rivet  ic  Spanld- 
lug  for  appellee. 

SPENCER  V.  MATTHEWS. 

Filed  November  26,  1890.    Appeal  from  Henry  Clroalt  Court.    Opinion   of 

the  court  by  Presiding  Judge  Barbour,  reversing. 

Usury— Limitation—An  action  to  recover  usury  whioh  has  been  paid  moat 
be  brought  within  one  year  after  payment  thereof,  although  the  jmyrofmnv 
was  made  in  Ignorance  of  the  law.  The  statute  relating  to  the  reoorery  of 
usury  applies,  and  not  the  statute  relating  to  actions  for  lellef,  on  tb» 
ground  of  mistake. 

Wm.  Carroll  for  appellant ;  Pryor  Foree  for  appellee. 
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Wood  v.  Davis,  &c. 
{Filed  Xor,  15,  \Hm—Noi  to  be  reportecL) 

1.  Corporations — Ri^ht  of  tritsh'vs  to  purchase  trust  property  Jor  their  oivn 
henejit — A  corporation  or^fanized  for  the  purpoHe  of  miuing  lead,  owned 
lands,  the  title  to  which  was  vested  in  three  trustees  for  the  use  and  benefit 
of  the  corporation.  A  debt  against  the  corporation  having  been  reduced  to 
judgments,  and  executions  thereon  levied  on  the  land  hela  by  the  trustees, 
it  warf,  by  the  purchasers  under  the  execution  sales,  conveyed  to  officers  and 
stockholders  of  the  C(»rporation,  who  are  now  assertinij  title  to  the  same 
under  said  sales.  Held-  That  said  purchases  enured  to  the  benefit  of  the 
corporation,  and  the  lane  was  held  in  trust  by  said  stockholders  for  the  use 
of  the  corporation,  but  subject  to  alien  in  favor  of  said  sfockholders  to  re- 
imbnrse  them  in  such  sums  as  they  may  have  paid  on  the  dubts  of  said  cor- 
poration. 

2.  Pttrties  to  actions — An  action  enforcing  satisfactini  of  a  lien  on  prop- 
erty held  for  the  nse  of  a  corporation  can  not  be  maintained  until  the  cor- 
poration is  made  a  party  to  the  action. 

Nunn  &  Cruce  and  H.  Hodge  for  appellant. 

Blue  &  Blue  for  appellees. 

Appeal  from  Crittenden  Circuit  Court. 

Opinion  of  the  court  by  Judjje  Pryor. 

In  the  year  1872  the  Memphis  Lead  Mine  Company  was  organized 
and  began  to  mine  for  lead  an(i  other  minerals  in  the  county  of 
Crittenden.  The  defendants  in  this  action  constituted  the  boird  of 
directors,  and  the  land  used  by  the  corporation,  or  upon  which  it 
conducted  its  business,  had  been  conveyed  to  F.  S.  Davis,  John 
Overton  and  W.  A.  Goodman  for  the  use  and  benefit  of  the  corpora- 
tion, these  truste(»s  being  invested  with  the  legal  title.  There  were 
40 
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many  stockholders  in  the  enterprise  and  not  parties  to  this  proceed- 
ing, nor  is  the  corporation  itself  a  party  plaintiff  or  defendant.  One 
of  the  plaintiffs  in  the  present  action  held  a  claim  aerainst  the  corpo- 
ration for  the  sum  of  $3,201,  due  in  August,  1883.  That  claim  had 
been  reduced  to  a  judgment  against  it  in  September,  1873.  An 
execution  issued  on  this  Judgment  and  was  levied  on  the  land,  the 
title  to  which  v^as  vested  in  Davis,  Overton  and  Goodman,  and  was 
sold  and  purcha*<ed  by  Wood  under  the  execution,  and  by  Wood 
sold  and  conveyed  to  one  J.  \V.  Chaney,  who  sold  and  conveyed 
the  land  to  John  Eakin  and  others  in  trust  for  himself  and  his  asso- 
ciates, all  of  whom  are  the  defendants,  and  were  officers  and  stock- 
holders in  the  corporation.  In  November,  1880,  after  this  purchase 
by  the  defendants,  some  adverse  claim  by  an  actual  occupancy  of 
the  land  was  set  up  by  McKinney's  heirs,  and  these  defendants  in- 
stituted an  action  of  ejectment  in  the  muve  of  Davis,  Overton  and 
Goodman,  who  held  the  legal  title  as  trustees,  to  recover  the  pa-sses- 
sion.  The  action  was  prosecuted  to  a  judgment,  and  the  land,  or  a 
part  of  it,  recovered. 

After  this  lecovery,  the  debt,  or  a  part  of  it,  remaining  unsatisfied 
that  was  due  Wood,  another  execution  was  issued  and  levhHi  on 
this  land  for  the  balance  of  the  judgment,  and  the  land  sold  and 
purchased  by  Hodijes,  the  co-plaintiff  of  Wood,  and  Hodges  and 
Wood  are  asserting  a  title  to  the  land  derived  under  that  purclia-*, 
or  if  no  title  passed,  they  want  the  land  sold  to  pay  the  balance  of 
their  debt.  The  defendants  say  in  their  answer  they  purchasKJ  the 
land  that  had  been  conveyed  to  Wood  by  thesheritf,  and  by  Wood 
to  Moore,  and  by  Moore  to  the  defendant  ih  their  individual  riifht 
and  not  as  members  of  the  corporation,  or  for  the  bvMieht  of  the  c*or- 
poration,  and  that  Wood  having  sold  the  land  Under  the  execution 
deed,  conveyed  it  to  Moor'*,  he  is  estop[)ed  to  set  up  any  claim  as 
against  them;  but  if  not  estopped,  the  defendants  having  paid  off  a 
part  of  the  judgment,  should  be  substituted  to  the  right  of  Wood, 
or  as  creditors  of  the  corporation  ask  that  the  land  be  sold  to  refund 
the  money  they  have  advanced  for  it.  As  l)efore  state<l,  the  corpo- 
ration is  not  before  the  court,  and  the  parties  are  litigating  in  regard 
to  their  respective  claims  or  liens,  if  any,  and  subjecting  the  prop- 
erty of  the  corporation  to  the  payment  of  their  debts  when  the  lat- 
ter has  not  been  heard  or  even  made  a  party  to  the  proceedings. 

The  chancellor  held  below,  and  properly,  we  think,  that  as  against 
Wood  these  defendants  are  entitled  to  a  preference,  if  a  lien  exists, 
and  this  he  seems  to  have  adjudged.  We  must  assume,  in  the  ab- 
sence of  proof  to  the  contrary,  that  the  manager  of  the  corporation 
had  the  right  to  execute  the  obligation  on  which  the  judgment  i* 
based,  and  that  Mie  sale  under  it,  by  virtue  of  the  execution,  passed 
the  title.  The  trustees,  Davis,  Overton,  &c.,  held  the  mere  naked 
title  in  trust  for  the  corporation,  and  it  was,  therefore,  by  reason  of 
the  stiitute  subject  to  levy  and  sale.  Andei-son  v.  Brisco,  12  Bush, 
344;  General  Statutes,  chapter  63.  The  chancellor  below  held  that  the 
satisfaction  of  the  debt  by  the  defendants  enured  to  the  benefit  of 
the  corporation  and  gave  them  a  lien  for  the  money  paid  in  satisfac- 
tion of  Wood's  claim.  This,  we  think,  was  proper,  inasmuch  a» 
the  evidence  shows  that  they  paid  it  in  good  faith,  supposing  that 
they  could  hold  it  as  against  the  corporation  itself.  If,  however^ 
the  land  belonged  to  the  corporation,  and  the  debt  paid  by  the  de- 
fendants only  constituted  a  lien,  what  reason  is  there  to  deny  to  the 
appellant  the  right  to  make  the  balance  of  his  debt  out  of  the  land? 
If  it  is  the  property  of  the  corporation,  it  should  be  made  liable. 
That  it  is  the  property  of  the  corporation,  as  appears  from  the  rec- 
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ord  before  us,  is  mstnifest.  Its  chief  officers  will  not  be  allowed  to 
purchase  in  the  property  and  hold  it  for  their  own  benefit,  and  the 
fact  that  they  brought  the  ejectment  and  recovered  the  land  in  the 
name  of  the  trustees,  who  held  the  title,  shows  conclusively  that 
they  regarded  the  purchase  as  that  of  the  corporation. 

The  conveyance  of  record,  however,  was  in  Wood,  and  by  him 
conveyed  to  Moore,  and  by  the  latter  conveyed  to  the  defendants, 
who  were  the  officers  and  stockholders  of  the  old  company,  and, 
therefore,  it  seems  to  us  the  equity  of  this  case  is  to  subject- the  land 
to  the  payment  of  the  debts  paid  by  the  defendants,  and  that  stili 
owing  Wood  or  Hodges.  The  latter  as  execution  purchaser  has  not 
paid  th^  purchase  money.  The  corporation  shoulu  be  heard  before 
any  judgment  is  rendered,  and  what  is  said  in  this  opinion  is  not  to 
aflfect  any  defense  on  the  part  of  the  corportion,  although  the  de- 
fendants, who  are  holding  the  legal  title,  are  before  court. 

The  judgment  is  reversed,  and  reuianded  for  proceedings  consistent 
with  this  opinion. 


Breeding,  &c.  v.  Flannery. 
(Filed  Dec,  4,  1890— .Yo^  to  be  reported,^ 

1.  Fraud — Rescission  of  contract  -—Attachment — Njn-resiiiencc — A  vendor,  hav- 
ing no  title  to  laud,  sold  and  conreyed  it  to  an  innocent  vendee,  and  exe- 
cuted B  conveyance  therefor,  reservin;;  a  lien  for  the  unpaid  purchase 
money,  being  two  notes,  executed  to  the  wife  of  the  vendor,  and  which  were 
afterwards  transferred  to  her  sister.  The  purchaser  instituted  an  action  to  • 
rescind  the  contract' and  cancel  the  deed  and  notes,  alleging  fraud  of  the 
vendor,  and  that  he  was  a  nou-resident  of  the  State,  ^nd  obtained  an  attach- 
ment which  was  levied  on  the  land.  Held — That  said  contract  was  properly 
rescinded  and  the  notes  ordered  canceled,  as  the  alle^rations  of  fraud  and 
non-residence  were  properly  proven.  * 

2.  Improvements — \^here  contract  for  gale  was  rescinded,  and  notes  can- 
celed as  fraudulent,  the  holder  of  the  notes  has  no  claim  to  improvements 
erected  by  vendee. 

J.  R.  Botts  for  appellants. 
M.  M.  Redwine  for  appellee. 
Appeal  from  Elliott  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Lewis. 

Appellee,' Flannery,  br<5ught  this  action  to  rescind  a  contract  and 
cancel  the  deed  made  to  him,  in  pursuance  of  it,  by  W.  H.  Cur- 
nutte  and  wife,  for  100  acres  of  land,  and  to  recover  back  $117  of  the 
purchase  money  paid  by  him;  and  to  that  end  an  attachment  was 
Lssued,  upon  the  ground  the  defendant  was  a  non-resident  of  the 
State. 

Appellant,  Thursa  Sparks,  afterwards  married  to  appellant,  Breed- 
ing, being,  upon  her  petition,  made  a  party  to  the  action,  filed  an 
answer  and  counter-claim,  In  which  she  prayed  judgment  on  two 
notes,  for  $70  each,  assigned  to  her  by  the  wife  of  W.  W.  Curnutte, 
to  whom  they  were  executed  by  appellee  for  the  deferred  payments 
of  the  land. 

By  the  judgment  appealed  from  the  sale  of  the  land  was  rescinded 
and  the  deed  from  W.  W.  Curnutte  to  appellee,  as  well  as  the  two 
notes  held  by  appellant,  Breeding,  were  canceled,  and  judgment 
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was,  at  the  same  time,  rendered  against  a  party,  summoned  as  gar- 
nishee, for  tlie  amount  of  a  note  he  Imd  executed  to  the  wife  of  W. 
W.  Curnutte,  for  land  sold  by  hiai,  to  be  applied  to  payment  of  the 
$117  mentioned.  It  was  further  adjudjred  tliat  appellee  surrender 
possession  and  reconvey  the  land  to  W.  W.  Curnutte. 

It  appears  that  at  one  time  I.  t:iliott»made  claim  to  the  land 
in  contest,  now  situated  in  the  county  of  Elliott,  but  in  an  action 
between  him  and  Atkins'  heirs,  in  the  Morgim  Circuit  Court,  (hen 
having  jurisdiction,  it  was  adjudged  he  did  not,  but  they  did,  have 
title;  and  in  his  deposition,  taken  in  this  case,  he  virtually  admits 
he  had  no  title  at  the  time  he  sold  it  to  L.  A.  Sparks,  under  whom 
Curnutte  claimed  it,  i)Ut  sold  it  under  the  mistaken  belief,  induced 
by  information  given  him  by  Sparks,  he  had  gained  the  suit  between 
hlui  and  Atkins'  heirs. 

What  were  the  terms  of  the  sale  from  Pllliott  to  Sparks  do  not 
appenir,  nor  is  it  shown  what  Curnutte,  who  is  his  brother-in-law, 
paid  Spares  for  it,  if  any  thing,  for  no  title  papers,  to  or  between 
any  of  the  parties,  are  tiled  ;  nor  does  Elliott  say  he  had  any  other 
than  a  mere  possessory  claim. 

It  is  clear  Curnutte  did  not  have  any  title  to  the  land  when  he 
sold  to  appellee,  and  the  evidence  tends  strongly  to  show  he  made 
the  sale  with  full  knowledire  he  had  no  title,  anil  for  the  purpose  of 
defrauding  appellee,  for  he  left  the  State  not  long  after  the  stile,  and 
there  is  no  other  apparent  reason  for  causing  the  notes  executed  to 
his  wife,  instead  of  to  himself,  than  that  he  designed  to  thereby  put 
it  out  Of  the  power  of  appellee  to  nsist  collection  of  them ;  and 
there  can  be  little  doubt  the  notes  were  transferred  to  api»ellant, 
Thursj^i  Sparks,  his  sister-in-law,  in  furtherance  of  that  purpose. 
For  she  does  not  attempt  to  show  any  consideration  or  rtnison  for  the 
transaction  between  herself  and  the  wile  of  Curnutte,  whereby  the 
two  notes  were  attempted  to  be  assigned  to  her. 

Although  the  deed  to  a])peilee  contaii  s  a  covenant  of  warranty, 
and  he  does  not  allege  he  has  been  evicted  or  disturbed  in  his  pos- 
session of  the  land  by  the  holder  of  a  superior  title,  still  he  had  the 
right  to  bring  this  action,  upon  the  ground  of  either  actual  fnuid  or 
non-residence  of  the  vendor,  both  of  which  he  alleges  and  shows 
exist. 

Having  the  right  to  maintain  the  action,  there  was  no  other  alter- 
native for  the  lower  court,  in  view^  of  the  fact  the  vendor  is  without 
pretense  of  title,  than  to  reiider  the  j  .(lj:?nent  rescinding  the  con- 
tract, which  necessarily  resulted  in  cancelling  the  two  notes  given 
for  d(»ferred  payments,  for  having  been  obtainerl,  and  also  trans- 
ferred to  appellant,  for  the  purpose  of  defrauding  appellee,  they  are 
not  enforcible  Hgainst  him  by  either  of  them.  The  party  sum- 
moned as  garnishee  has  not  appealed  from  the  judyrment,  and  we 
need  not,  therefore,  consider  whether  it  was  error  in  the  lower  court 
to  adjudge  payment  by  him  to  appellee  of  the  amount  of  the  note 
given  b.-  him  to  the  wife  of  W.  W.  Curnutte. 

Appellant  was  not  entitled  to  jutlgment  for  excess  of  value  of 
rents  over  improvements  put  on  the  land,  even  if  there  had  been 
such  exce^s.  For  whatever  appellee  may  owe  on  that  account  is  to 
AV.  W.  Curnutte,  vendor  of  the  land,  and  not  to  appellant,  whose 
only  cause  of  action  w-as  the  tw^o  notes. 

Judgment  affirmed. 
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Hays  v.  Commonwealth. 
{Filed  Dec,  4,  1890— i\'o<  lo  be  reported.) 

1.  Criminal  Law — furisdiction — Verdict — The  trial  of  appellant,  charged 
with  killing  his  uncle  in  Wai*hington  county,  resulted  in  his  conviction  and 
imprisonment  for  five  years  in  the  peiiiteutinry.  On  appeal,  it  is  insisted 
that  a  reversal  should  be  had,  because  the  proof  on  the  trial  did  not  show 
what  county  the  ofifense  was  committed  in.  Held — 'J  hat  the  proof  author- 
ized the  conviction,  as  it  was  shown  that  the  offense  was  co;nmitted  in  the 
Hendren  district,  about  sixteen  miles  from  Springfield,  and  the  jury  were 
instructed  to  convict,  if  they  believed  from  the  evidence  that  the  offense 
was  coirmitted  in  Washington  Ci>'nity,  and,  after  verdict,  their  finding  will 
not  be  disturbf^d.  Besides,  it  will  be  presumed  that  t^  e  trial  court  knew  its 
jurisdiction,  and  the  trial  was  had  in  the  proper  county.  .Section  5,  article 
1,  chapter  29,  General  Statutes  cou»trubd. 

2.  Instruetions — Self-defense — It  was  n<»t  error  to  instruct  the  jury  that,  if 
they  believed  from  the  evidence  that  a?)pellanc.  with  a  gun  on  his  shoulder, 
passed  the  yard  where  deceased  was  st:indiug,  and  stopped  and  looked  at 
him  viciously,  before  the  killing  took  place,  with  an  intention  of  killing 
!he  deceased,  then  they  could  not  acquit  h.  n  upon  the  ground  of  self- 
defense,  although  in  danger  from  thi^  deceased,  unless  he  in  good  faith 
retired  from  the  conflict  and  was  afterwards  placed  in  danger,  real  or  appa- 
rent. 

3.  Evidence — Dying  declarUion — It  is  no  objection  to  the  admission  in  evi- 
dence of  a  dying  declaration  of  deceased,  fcuafc  at  the  time  it  was  made 
deceased  was  under  the  influence  of  narcotics.  Such  objection  would  go  to 
it8  credibility  alone. 

4.  Same — Threats — Where  there  were  eye-witnesses  to  the  commission  of 
the  homicide,  appellant  wa-«  not  prejndic  'd  by  the  refusal  of  the  court  to 
admit  testimony  showing  that,  previous  to  the  killing,  the  deceased  had 
made  threats  and  attacks  upon  ai>pellant. 

6.  Verdict ~K  verdict  in  the  foUowiag  f  n-  n  ••  »Ve.  th"?  jury,  find  the 
defendant  guilty,  and  fix  his  punishment  at  five  year-*  in  th^  penitentiary,'* 
is  a  substantial  compliance  with  section  257.  Criminal  Code  of  Practice. 
Besides,  the  verdict  was  rendered  in  obedience  to  the  instructions  of  the 
coart,  authorizing  a  conviction  for  manslaughter. 

P.  B.  Thompson,  sr.,  and  \V.  Sweeney  for  appellant. 

P.  W.  Harclin  for  appellee. 

Appeal  from  \Vashin«j:ton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellant,  John  H.  Hays,  in  a  qu.irrel  stiot  and  killed  his 
uncle,  Thomas  Miiburn.  The  punishment  awarded  is  five  years  in 
the  penitentiary.    A  reversil  is  as:<ed  upon  several  grounds. 

The  one  mainly  urj^^d  is  that  the  evi  len-e  does  not  show  the 
shooting  was  done  in  Washiuirton  c»u  ity,  where  the  indictment 
was  found  and  the  case  trie.l.  S  'Ctlon  '»,  irii /le  1,  chapter  29  of  the 
General  Statutes  provides,  that  all  offensc^s  shall  be  tried  in  the 
courts  of  the  county  in  which  they  are  com  iiitted,  unless  it  be 
otherwise  specially  provided. 

The  instructions,  both  as  to  murder  and  m  mslaughter,  required 
the  jury  to  believe  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  shooting  was  done  in  Washington  county,  before  they  could 
cpnvict  the  accused. 

The  only  evidence  is,  that  it  occurred  at  the  house  of  John  H. 
Miiburn,  and  he  testified : 

*•!  live  in  the  Hendren  distri  t,  sixteen  miles  from  Springfield." 
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The  trial  judsre  and  the  jury  knew  that  Springfield  was  the 
county  seat  of  Washington  county,  and  it  must  be  presumed  they 
k'lew  that  **  Ilendren  district''  was  in  that  county. 

If  it  be  proven  an  offense  was  committed  in  Frankfort,  it  is 
unnecessary  for  the  witness  to  say  that  it  was  in  Franklin  county. 
If  the  testimony  fixes  any  town  or  district  as  the  place  where  ihe 
crime  was  committed,  and  tlie  jury  are  required  by  the  instructions 
to  find  that  it  wa«  committed  in  the  county  where  the  indictment 
was  found,  l)efore  they  can  convict,  and  they  do  so  find,  it  would  be 
exceed inji:  even  that  strictness  which  properly  attends  the  adminis- 
tration of  criminal  law  to  set  aside  the  verdict  because  the  witness 
failed  to  expressly  say  that  it  occurred  in  that  county.  To  do  so 
would  be  more  technical  than  substantial.  The  testimony  showing 
that  it  occurred  in  **  Hendrcn  district ''  was  as  cunclusive  and  satis- 
factory, dobbth^-i,  to  the  jury  that  it  had.  be?n  done  in  Washington 
county,  as  if  it  had  been  proven  that  it  occurred  in  Sprin^eld. 
They,  no  doubt,  knew  the  district  as  a  subdivision  of  the  county, 
and  they  found  the  offense  had  been  committed  in  the  county. 
Moreover,  it  was  the  duty  of  the  trial  court  to  know  its  jurisdic- 
tion, and,  if  the  offense  was  committed  without  it,  to  send  the  case 
to  the  proper  county  for  trial. 

The  evidence  is  conflictinor  as  to  wliether  the  accused  or  the 
deceased  sought  and  provoked  the  difficulty.  One  witness  says,  as 
the  accused,  with  his  s^un  in  his  hand,  was  passing:  by  the  yard  in 
which  the  decreased  was  standing,  he  stopped  and  looked  at  him 
viciously  for  half  a  minute.  The  dying  declaration  of  the  deceased 
puts  it  a  greater  length  of  time.  Upon  this  state  of  evidence  the 
court  did  not  err  in  giving  the  fifth  instruction,  by  which  the  jury 
were  told  that,  if  they  believed  from  the  evidence;  beyond  a  rea- 
sonable doubt,  the  accused  did  so  with  the  intention  of  killing  the 
deceased,  then  they  could  not  acquit  him  upcm  the  ground  of  self- 
defense,  although  in  danger  from  the  deceased,  unless  he  in  good 
faith  retired  from  the  conflict,  and  was  afterwards  placed  in  danger, 
real  or  apparent. 

It  is  evident  the  instructions  were  as  favorable  to  the  appellant 
as  he  had  a  right  to  ask,  and  they  embraced  the  entire  law^  of  the 
case. 

The  writimr  introduced  as  a  dying  declaration  relate  altogether 
to  the  circumstances  immediately  attending  the  difllculty.  It  is 
clearly  shown  that  it  was  made  when  the  deceased  was  in  extremity 
and  under  a  sense  of  impending  dissolution.  The  fact  that  he  was 
then  somewhat  un(ier  the  influence  of  narcotics  was  addrt'ssed  to 
the  credit  to  be  given  to  his  statement,  and  did  not  furnish  ground 
for  its  exclusion  as  evidence. 

The  appellant  offered  to  prove  threats  and  attacks  upon  him  by 
the  deceased,  antecedent  to  the  fatal  difficulty.  This  evidence  was 
rejected.  In  view  of  the  entire  testimony,  it  is  dear  its  non-admis- 
sion  was  not  prejudicial  to  the  substantial  rights  of  the  accused. 
There  were  eye-witnesses  to  the  difficulty,  and  it  is  perfectly  evi- 
dent the  accused  could,  with  safety  to  himself,  have  avoided  killing 
the  deceased,  had  he  chosen  to  do  so.  He  was  going  along  a  pa» 
way  and  had  passed  the  deceased,  who  was  in  his  father's  yard. 
There  were  two  fences  between  them,  and  the  accused  had  a  loaded 
gun,  while  the  deceased  had  nothing  but  a  pocket-knife,  if,  indeed, 
he  had  any  weapon.  If  the  ac<?used  had  gone  on  about  his  husinea 
the  difficulty  would  have  ended,  and  he  has  only  been  convicted  of 
manslaughter. 

It  is  said,  however,  that  the  verdict  does  not  fix  the  offense,  and 


PENICK,    RECTOR.    &C.    V.    THOm's   TRUSTEE,  613 

that,  therefore,  no  judgment  should  have  been  rendered  upon  it. 
"The  indictment  was  for  murder,  and  the  verdict  is: 

'*  We,  the  following:  jury,  find  the  defendant  guilty,  and  fix  his 
punishment  at  ^ve  years  in  the  penitentiary." 

The  257th  section  of  the  Criminal  Code  provides,  that  a  pceheral 
verdict,  upon  a  piea  of  **not  guilty,"  shall  be  **  guilty"  or  *' not 
guilty;"  **and,  if  guilty,  fixing  the  offense  and  the  degree  of  the 
offense,  an<i  the  punishment  in  cases  in  which  the  jury  is  required 
to  fix  th<?  degree,  of  punishment."  Certainty  is  highly  important 
to  a  proper  administration  of  the  criminal  law,  but  it  should  not  go 
so  far  as  to  sacrifice  substance  to  form.  Under  our  law  one  indicted 
for  murder  may  be  convicted  of  manslaughter.  The  jury  were 
told  if  they  foUnd  the  accused  guilty  of  murder,  they  must  fix  his 
punishment  at  death,  or  confinement  in  the  penitentiary  for  life; 
but  if  guilty  of  manslaughter,  at  not  less  than  two,  nor  more  than 
twt^nty-one  years'  confinement  in  the  |>enitentlary. 

It  is,  therefore,  absolutely  certain  from  the  verdict  th^t  the  jury 
intended  to,  and  did,  find  the  accused  guilty  of  manslaughter. 
While  properly  the  verrlict  should  have  said  so,  yet  it  substantially 
•doea  by  the  punishment  awarded. 

Judgment  affirmed. 


Penick,  rector,  &c,  v.  Thom's  trustee. 

Reynolds'  ad'mr  v.  Thom's  trustee. 

{I'iled  Dec.  6,  1890.) 

Trusts — Dfvise  for  charitnble  purposes — In  1861  the  last  wiU  and  testament 
of  John  H.  Hanna  was  admitted  to  probate  in  Franklin  Coanty  Court.  By 
the  terms  of  the  will,  which  was  exeoated  in  1858,  he  devifled  to  John  N. 
Norton,  then  rector  of  the  Episcopal  Church,  at  Frankfort,  of  which  church 
the  testator  had  long  been  a  member,  fifty  shares  of  stock  of  the  Farmers* 
Bank  of  Kentucky,  to  be  held  in  trust  for  the  benefit  of  the  parish  school 
•connected  with  that  church,  and  also  made  a  devise  of  a  like  number  of 
nhares  of  stock  of  the  same  bank  for  the  use  and  benefit  of  the  Orphans' 
Home  of  the  Episcopal  Church,  in  Frankfort.  The  language  of  the  clause 
of  the  will  relating  to  the  last-named  devise  is  as  follows  : 

*^I  give  and  bequeath  to  John  N.  Norton,  trustee,  and  in  trust,  fifty  shares 
of  the  stock  of  the  Farmers*  Bank  of  Kentucky,  for  the  use  and  benefit  of 
the  Orphans*  Home  of  the  Episcopal  Church  of  the  Ascension,  in  Frank- 
fort, and  the  semi-annual  dividends  of  said  stock  are  to  be  paid  over  to 
Mrs.  Mary  S.  Hanna,  to  be  used  by  her  for  the  support  of  said  Orphans* 
Home,  and,  upon  her  death,  then  the  said  Norton  is  to  designate  some  per> 
son  to  make  the  disbursements  for  the  uses  aforesaid.** 

The  Orphans*  Home  was  at  that  time  conducted  in  a  bailding  owned  by 
Mrs.  Hanna,  and  was  so  continued  until  1881,  shortly  after  the  death  of  the 
truHtee,  Norton.  By  his  will,  Norton  appointed  Penick,  the  present  rector, 
-to  take  charge  of  and  distribute  said  trust  fund.  Mrs.  Hanna  had  died 
testate  in  1870,  and  after  her  death,  until  the  death  of  Norton,  the  trust 
fund  had  been  distributed  under  his  direction. 

Bj  the  terms  of  her  will,  Mrs.  Hanna  devis^ed  the  property,  known  as  the 
Orphans*  Home,  to  appellee,  Mrs.  Thom,  if  at  any  time  sufiicient  funds 
•hoald  not  be  raised  to  support  said  home,  and  the  property  ceased  to  be 
used  for  that  purpose.  The  home  ceased  to  be  used  as  an  orphans*  home 
in  1881.  Mrs.  Thom  now  claims  the  fifty  shares  of  bank  stock,  alleging 
that  upon  the  failure  of  eTistence  of  such  an  institution  as  the  Orphans* 
Home,  said  funds  passed,  under  the  will  of  John  H.  Hanna,  to  his  widow  as 


6l4  PENICK.    RECTOR,    &C.     V.    THOMS   TRUSTEE. 

a  residaary  legatee,  and  from  Mrs.  Hanna,  under  her  will,  to  appellee,  Mrs. 
Thorn. 

Held — That  appellee  is  not  entitled  to  said  fands,  as  it  is  evident  that 
it  was  the  intention  of  the  testator  to  create  a  trust  fund  for  the  benefit  of 
orphan  v:,\r\9^  connected  with  the  Episcoj  al  Church,  in  Frankfort.  The 
abandonment  of  the  property  known  as  the  Orphans'  Home,  owned  by  Mrs. 
Hanna,  in  nowise  affected  the  devise  of  the  charitable  fund  by  her  hosbaad. 
It  was  not  dependent  on  it,  and  it  is  a  well-settled  principle  of  equity  that 
a  trust  will  not  fail  for  want  of  a  trustee  so  long  as  the  objects  of  the  testa- 
tor's bounty  can  be  ascertained. 

A.  Duvall  for  Penick. 

I).  W.  Lindsay  for  appellant,  Reynolds'  ad'mr. 

Wni.  Lindsay  and  Frank  Ohinn  for  appellee. 

Appeal  from  Franklin  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor 

'  On  the  29th  of  July,  in  the  year  18()1,  the  last  will  and  testament 
of  John  H'.  Hanna  was  admitted  to  prohate  by  the  county  court  of 
Franklin  county.  That  paper  w<is  exei'uted  on  the  second  day 
of  December,  in  the  year  1858.  Tlie  testattjr  had  no  children,  but 
left  surviving  him  his  widow,  Alary  H.mna,  and  two  adopted  chil- 
dren, Hunt  Reynolds  and  liis  sister  Catherin*,  now  Mrs.  Thorn, 
to  whom  he  devised  the  greater  portion  ol  a  large  estate.  He  had 
long  been  a  member  of  the  Episc(jpal  Chuich  of  tlie  Ascension,  in 
the  city  oi  Frankfort,  and,  by  the  provisions  of  his  will,  made  a 
special  devise  of  litty  shares  of  stock  of  the  Farmers*  Hank  of  Ken- 
tucky for  the  benefit  of  the  parish  school  connected  with  that 
church,  and  also  made  a  devise  ol  a  like  number  of  shares  of  stock 
of  the  same  bank  for  the  use  and  ue.ierit  of  the  Orphans'  H^nieof 
the  Episcopal  Church,  in  FratjKlort.  This  last  devkse  is  the  stroject- 
matter  of  the  present  controversy  between  the  devisees  of  the  testa- 
tor on  the  one  side,  and  E.  A.  Penick,  the  recttir  of  the  Epis<xjpal 
Church,  on  the  other.    The  devise  reads  as  follows: 

**  I  jjive  and  bequeath  unto  John  N.  Norton,  trustee,  and  in  trusty 
fifty  shares  of  the  stock  of  the  F.irmers'  Bank  of  Kentucky,  for  the 
the*  use  and  benefit  of  the  Orphans'  Home  of  the  Episcona!  Church 
of  the  Ascension,  in  Frankfort,  and  the  s^mi-tnnual  dividend:^  of 
said  stock  are  to  be  paid  over  to  Mrs.  M  iry  S.  Hanna,  to  be  used  by 
her  for  the  support  of  said  Orphans'  Home,  and,  upon  her  death, 
then  the  said  Norton  is  to  d«/signa^e  some  person  to  make  the  dis- 
bursements for  the  uses  aforesaid."  '  * 

The  trustee,  Norton,  who  was  then  the  rector  of  the  church  and 
so  continued  for  a  number  of  years  after  the  death  of  the  tcfetatoft 
accepted  the  trust  and  paid  the  funds  over  to  the  widow  of  thetes*- 
tator,  as  directed,  until  h»^r  <teath,  that  took  place  in  the  year  1870. 
The  widow,  who  also  owned  a  large  estate,  left  a  last  will  and  testa- 
ment t)y  which,  as  is  claimed  t)y  the  appellee,  she  devise<I  to  her 
(Mrs.  Thom)  the  fifty  shares  of  l>ank  stock  that  i»ad  been  jfiven  by 
her  husband,  the  original  testator,  to  the  Orphans'  Home.  By  the 
will  of  the  husband,  John  H.  Hanna,  his  wffv*  became  the  devisee 
of  all  his  estate  that  might  have  l)een  omitte  I  to  be  devised,  or  that 
might  become  a  part  of  his  estate  in  any  way,  or,  to  use  -the  lan- 
guage of  the  will,  '*by  reason  of  any  omiaiion,  lapse,  lusualty,  inad- 
vertence, or  want  of  form,  shall  reriain  and  vtvst  in  my  wife."  Ac. 

It  is  claimed  by  Mrs.  Thom  that  the  Orphan.s'  Home  had  beeb 
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abandoned,  and  there  being  now  no  such  institution  in  existence  to 
accept  the  charity,  the  bank  stock  passed,  urider  the  will  of  Joha 
H.  Hanna,  to  his  wife,  Mary,  under  the  clause  referred  to,  and  that  ^ 
she  (Mrs.  Thorn)  took  it  under  the  will  of  Mrs.  Hanna,  as  the  d^vi-. 
see  of  all  her  bank  stock,  &c.  By  the  will  of  the  testator,  the  trustee, 
Norton,  was  to  pay  the  dividends  over  to  the  widow,  that  she  might 
apply  thera,  during  her  life,  to  this  charity,  and  the  widow,  when 
she  made  her  will,  being  desirous  of  enlarging  the  charity,  and  with 
the  view  of  making  the  home  more  useful  as  a  benevolent  institu- 
tion, dedicated  the  property  known  as  the  Orphans'  Home  to  the 
uses  of  an  asylum  for  poor  orphan  girls,  where  they  could  be  main- 
tained and  educated  until  they  could  earn  their  own  support,  vest- 
ing the  title  in  her  nephew.  Hunt  Reynolds,  with  the  provision, 
that  if  no  sufficient  fund  was  raised  for  the  support  of  the  asylum, 
the  property  was  to  revert  to  him,  or  he  should,  in  that  event, 
retain  it  as  his  own  property.  The  funds  were  not  raised,  and  the 
orphan  girls,  then  in  what  was  called  the  home,  remained  there 
until  the  year  1881,  under  a  further  provision  of  the  will  of  Mrs. 
Hanna  that  they  were  to  remain  in  the  home  until  they  severally 
became  of  the  age  of  sixteen.  It  appears,  therefore,  that  the  orphan 
girls  who  were  in  this  home,  or  some  of  them,  remained  there  for 
near  eleven  years  after  the  death  of  the  widow  of  the  testator. 
That  his  widow  contributed  more  tX)  the  support  of  these  orphans 
than  all  others,  is  apparent,  and  that  she  was  the  real  founder  of  the 
benevolent  enterprise,  will  be  conceded  ;  but  it  does  not  follow,  that 
because  the  funds  necessary  to  maintain  or  enlarge  the  asylum,  as  it 
was  intended  to  b.^  called  and  used  by  the  testatrix,  were  not  raised, 
therefore,  the  trust  fund,  placed  in  the  hands  of  the  rector  of  the 
church,  Norton,  by  the  original  testator,  passed  under  his  will  to 
his  widow,  and  from  the  widow,  by  Arirtue  of  her  will,  to  the  appel- 
lee, Mrs.  Thom.  Norton,  the  trustee  under  the  provision  of  the 
testator's  will  creating  this  trust,  was  directed,  upon  the  death  of 
his  widow,  to  designate  some  person  to  make  the  disburHemenf.  The 
rector,  who  was  invested  with  the  title  as  trustee  to  this  bank  stock, 
resided  in  Frankfort  for  many  years,  hal  control  of  the  fund,  or, 
doubtless,  applied  it  for  the  uses  contemplated,  until  the  year  1881, 
when  he  died,  being  at  that  time  a  resident  of  the  city  of  Louisville, 
and  by  the  provisions  of  his  will,  and  acting  under  what  he  sup- 
posed was  the  power  conferred  by  Hanna's  will,  transferred  to  the 
present  rector  of  the  Episcopal  Church,  at  Frankfort,  the  tifty  shares 
of  stock,  to  be  applied  to  the  charitable  use  intended  by  the  original 
testator,  and  in  that  way  E.  A.  Penick,  the  present  rector  of  the 
church,  is  made  defendant  to  the  action,  and  the  court  below,  ad- 
Judging  that  the  stock  passed  to  Mrs.  Thorn,  the  ajipellee,  under  the 
will  of  Mrs.  Hanna,  he  has  brought  the  case  to  this  court.  It  is 
plain  that  neither  the  widow  of  the  testator  nor  any  of  the  devisees 
could  destroy  the  trust  reposeil  in  the  trustee,  Norton,  for  the  benefit 
of  the  orphan  girls,  or  of  the  Orphan's  Home  of  the  l^^piscopal 
Church,  in  F>ankfort,  and  while  the  benevolence  of  this  ("hristian 
woman  may  have  added  more  to  the  prosperity  of  the  home  and 
happiness  of  the  orphans  within  it  than  all  the  other  members  of 
the  church  combined,  still,  the  charity  is  not  defeated  because  of 
the  failure  to  raise  the  funds  necessary  to  found  or  even  continue 
the  asylum,  as  desired  by  her.  While  the  testator  designates  as  the 
object  of  his  charity  the  '*  Orphans^  Home  of  the  Episcopal  Churchy 
in  J^rankfort^^^  it  clearly  appears  that  the  title  to  the  house,  called  the 
home,  was  in  the  widow  of  the  testator,  and  no  devise  having  b^^en 
made  to  the  church  of  any  home,  the  devise  of  the  charity  was,  in 
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effeet,  to  the  orphan  girls  who  were  poor  and  needy,  children  of 
those  who  had  been  members  of  that  church,  or  such  as  might  be 
adopted  as  deserving  of  its  care  and  protection  ;  in  other  words,  the 
charity  was  recognized  by  the  testator  as  being  connected  with  the 
church,  and  from  the  members  of  which,  doubtla<s,  contributions 
were  made,  as  the  evidence  condu?es  to  establish,  although  his  con- 
tributions and  devise  constituted  the  principal  fund. 

The  title  to  the  building,  as  is  alleged,  is  now  in  the  devisee  of 
Mrs.  Hanna,  and  the  fund  is  claimed  by  another  of  her  devisees 
upon  the  ground  that  the  testatrix,  in  some  way,  had  a  continji^ent 
or  vested  interest  in  it,  although  dying  and  making  her  will  ten 
years  before  it  is  claimed  the  home  was  abandoned.  Why  another 
home  may  not  be  provided,  or  the  income  of  the  fund  expended  in 
the  support,  education  and  maintenance  of  orphan  girls,  in  such 
manner  as  will  carry  out  the  benevolent  purpose  of  the  testator,  we 
can  not  well  see.  None,  in  fact,  exists.  We  say  it  should  be  applied 
to  the  orphan  girls,  because  the  means  of  the  testator  and  his  wife 
had  been  so  applied  by  them  While  each  lived  to  contribute,  and  for 
a  period  of  twenty  years  this  class  of  children  received  its  benefits. 
It  was  not  the  intention  of  the  testator  to  make  any  other  disp<»i- 
tion  of  this  fund  ihan  that  contemplated  by  the  devise.  The  (tevi«€ 
became  absolute  and  irrevocable  when  the  will  was  probated,  and, 
with  the  title  to  the  property  in  his  widow,  he  could  not  have  sup- 
posed that  this  home  would  continue  in  the  particular  hou^  He 
may  have  believed,  and,  doubtless,  did  believe,  that  his  widow 
would  dedicate  the  building  some  day  as  a  home,  and  this  she  did 
on  certain  conditions  that  were  never  complied  with,  but  the  failure 
of  her  purposes  can  not  affect  the  charity  of  her  husband.  His 
intention  was  to  make  the  fifty  shares  of  stock  a  perpetual  funi  for 
the  benefit  of  orphan  girls,  to  be  under  the  control  of,  or  as  an 
adjunct  to,  the  church  of  which  he  had  so  long  been  a, member.  He 
invested  the  rector  of  that  church  with  the  power  to  appoint  some 
one  to  apply  the  income  of  the  fund  after  the  wife's  death,  not  to  be 
used  in  the  property  owned  by  her  or  her  devisee,  but  to  be  applied 
to  the  wants  of  poor  orphan  girls,  who  seem  to  have  been  made  the 
sole  object  of  the  charity  that  was  continued  to  be  bestowed  under 
the  will  of  the  testator  from  the  year  1861,  when  it  was  probated, 
until  the  death  of  the  trustee,  Norton,  in  the  year  1881,  a  period  of 
twenty  years. 

In  the  month  of  May,  1881,  a  period  of  less  than  three  months 
after  the  death  of  Norton,  the  trustee,  this  action  was  filed,  claim- 
ing an  abandonment  of  the  home,  and  that  the  beneficiary,  or  bene- 
ficiaries, named  by  the  testator,  had  no  longer  an  existence.  That 
this  was  not  a  devise  to  orphans  generally,  will  be  admittetl,  hut 
that  it  was  a  devise  to  orphans  connected  with,  or  under  the  care 
and  patronage  of  the  Episcopal  Church,  in  Frankfort,  is  manifest. 
He  connects  the  home,  by  the  devise,  with  this  church,  calling  it 
**  the  Orphans^  Home  of  the  Episcopal  Church  of  the  Ascen^fion,  in 
Frankfort ;'^^  places  it  under  the  control  of  the  rector  of  that  churi'h, 
with  the  power  in  the  latter  to  £\ppoint  his  successor  j  makes  a  sim- 
ilar devise  to  the  parish  school  of  that  church,  showing  plainly  the 
object  the  donor  had  in  view,  and  that  he  regarded  the  benefinaried 
as  the  orphanage  of  the  church  to  which  he  belonged.  He  made  no 
devise  of  the  building  subject  to  the  lase  of  the  charity,  but  passed 
the  title  from  him,  because  he  felt  assured  the  fund  would  be  for- 
ever applied  to  those  who  were  to  receive  its  benefits,  and  fhote 
beneficiaries  were  the  orphans  who  then  were,  and  might  thereafter  de, 
placed  under  the  care  and  patronage  qf  the  Episcopal  Churchy  ai 
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f*rankfor(.  That  the  testator  confided  in  bis  wife  with  reference  to 
this  charity,  and  that  it  would  be  continued  by  her  after  his  death, 
is  not  questioned,  and  that  contidence  seems. not  to  have  l)een  mis- 
placed. She,  in  fact, 'control I eil  the  application  of  the  fund  as  she 
wished,  and,  doubtless,  interested  other  members  of  her  church  in 
its  success ;  and,  even  if  it  be  concede<l  that  the  devise  was  to  ^id 
the  wife  in  maintaininfr  these  orphan  girls,  it  still  affords  no  argu- 
ment in  favor  of  a  construction  that  has,  by  the  judj^ment  below, 
Tendet'ed  nuji:atory  the  most  worthy  of  all  charities. 

It  is  insisted  by  counsel  for  the  appellee,  thai  to  create  a  home, 
and  then  appoint  a  trustee,  would  be  the  exercise  of  a  prerosrative 
and  not  a  judicial  power;  in  f)ther  words,  because  the  donor  has 
shown  a  purpose  to  create  a  charity,  and  It  has  failed,  the  court 
ou$:ht  not  to  undertake  to  create  one  for  him.  It  is  not  the  benevo- 
lence of  the  chancellor,  but  tnat  of  the  testator,  that  must  be  effec- 
tuated, if  it  can  be  done,  without  resortinj.r  to  son»f  arbitrary  rule. 
It  is  an  established  maxim  of  interpretation,  says  Mr.  Perry,  *'that 
the  court  is  bound  to  carry  the  p:ift  into  effect,  if  it  can  see  a  general 
charitable  intention,  consistent  with  the  rules  of  law,  but  no  forced 
construction  will  be  adopted  to  uphold  the  gilt."  It  is  true  that  a 
gift  may  be  charitable,  and  the  chancellor  without  any  power  to 
enforce  it,  but  the  intention  of  the  donor  must  be  consulted  in  a  case 
like  this,  as  it  would  in  construing  any  other  provision  of  his  will, 
and  that  he  desired  his  bounty  or  charity  to  be  distributed  to  the 
poor  girls,  orphans,  under  the  control  ot  his  chur -h,  is  almost  as 
plain  a'^  if  he  h^d  written  it  in  express  words,  nnd  because  he  used 
the  words.  Orphans'  Home  of  the  Episcopal  Church,  when  the 
church  had  no  title  to  the  home,  or  the  bou<e  called  the  home  was 
owned  by  an(»ther,  and  the  children  deprived  of  its  use,  aftords  no 
re  won  for  destroying  this  charity  that  was  administered  by  the  wife 
and  the  trustee  for  twenty  years  to  those  who  were  the  objects  of 
the  testator's  bounty.  These  objects  still  exist,  and  the  fund  should 
be  applied  to  their  wants. 

Section  2  of  chapter  13,  General  Statutes,  provides  that  *'no  char- 
ity shall  be  defeated  for  the  want  of  a  trustee,  or  other  p  »rson  in 
whom  the  title  may  vest,  but  courts  of  equity  may  uphold  the  same 
by  appointing  trustees,  if  there  he  none,  or  by  taking  control  of  the 
fund  or  property  and  directing  its  management,  and  setUing  who  is 
the  beneficiary  ihereofy 

In  the  case  of  Cromie's  heirs  against  the  Louisville  Orphans' 
Home  Society,  reported  in  ;5  Bush,  JiG"),  it  was  held  that  if  the  Soci- 
ety was  not  a  legal  corporation,  or  incapable  of  holding  title,  the 
frift  wa>»,  in  effect,  a  beneficial  gift  to  f)oor  orphans,  and  would  be 
sustained  on  that  ground,  the  (Miurt,  however,  holding  that  the  cor- 
poration could  take. 

In  this  case  the  class  of  persons  who  are  the  beneficiaries  of  this 
fund  are  ready  lb  accept  its  benefits,  and  the  rector  of  the  Episcopal 
Church,  in  Frankfort,  who  was  selected  by  the  former  trustee,  Nor- 
ton, to  take  charge  of  the  fund,  is  ready  to  receive  it  for  them. 
How  it  shall  be  controlled,  or  by  whom  the  income  shall  be  dis- 
bursed, must  be  determined  by  the  chancedor  below.  The  vestry 
of  the  Episcopal  Church,  under  the  adviee  and  direction  of  its 
enlightened  and  Christian  rector,  wh(»  should  be  made  the  trustee, 
would,  doubtless,  disburse  the  income  to  such  orphan  girls  as  are 
poor  and  needy,  and  who  are  accepted  as  und  r  the  care  and  patron- 
age of  this  particular  church,  located  in  F'rankfort. 

The  judgment  below  is  reversed,  and  the  cause  remanded  for 
further  prcK'eedlngs  consistent  with  this  opinion.  The  appeal  of 
Reynolds'  administrator  is  dis-cissed. 
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Andbirson  V.  FrrzpATBicK  &  Burtok. 
(Filed  Dec,  9,  1890— iV'o^  to  be  reported.) 

\,' Lien  for  materials  furnished — No  lien  can  be  enforced  under  chapter  70. 
General  Statutes,  for  materials  famished  in  the  constrnction  of  a  bailding, 
unless  a  statement,  as  reqoired  by  section  6,  be  filed  in  the  office  of  tha 
clerk  of  the  coonty  coort  within  sixty  days.    . 

2.  Attachment— Jurisdiction — Non-residence — Lien  on  land — An  amended  pe- 
tition was  filed  in  an  action,  alleging  that  lumber  was  sold  and  delivered  to 
Joseph  Anderson,  Charles  Anderson  and  Amanda  Anderson  jointly,  at  their 
instance  and  request,  and  for  which  they  agreed  to  pay  the  sum  charged ; 
that  Joseph  Anderson  is  a  non-resident  of  the  State,  and  that  since  the 
creation  of  the  debt  Joseph  Anderson,  by  gift,  transferred  his  said  lumber, 
with  design  to  cheat  his  creditors,  and  said  lumber  was  used  in  the  erection 
of  a  dwelling  house,  and  praying  that  said  lot,  with  the  improTemeote 
thereon,  to  the  extent  of  the  lumber  furnished  by  Joseph  Anderson,  be  sob* 
jected  to  the  payment  of  plaintiff's  debt.  From  a  judgment  sustaining 
attachment  as  to  Joseph  Anderson,  and  ordering^  a  sale  of  the  lot  for  the 
payment  of  the  porchase  money  and  the  debt  for  lumber,  also  for  personal 
judgment  against  Charles  Anderson,  he  has  appealed,  urging  as  grounds  for 
reversal  that  the  rendition  of  the  personal  judgment  was  erroneoaa*  and 
the  court  had  no  jurisdiction  to  order  a  sale  of  the  lot.  Held—T\ifX  u 
appellant  knowin&rly  received  the  benefit  of  the  lumber  received  from 
Joseph  Anderson,  in  the  construction  of  the  house,  besides  he  had  paid 
nothing  therefor,  the  personal  judgment  was  proper,  as  such  voluntary  gift 
of  the  lumber  was  fraudulent  and  void,  as  to  .the  creditors  of  Joseph  Ander- 
son, under  section  2,  article  1,  chapter  44,  General  Statutes.  It  was  nnnec- 
essn'ry  to  obtain  <i  return  of  no  property  found  against  Joseph  Anderion, 
before  jurisdiction  in  equity  was  acquired,  as  his  non-residence  afforded 
ground  for  resort  to  such  jurisdiction,  and  the  chancellor  thereby  had  the 
right  to  declare  the  transfer  of  the  lumber  fraudulent  and  void,  and  s'nbjeet 
to  the  payment  of  the  debt ;  and  as  the  lot,  inclading  the  improvements, 
was  subjected  to  the  payment  of  purchase  money,  it  was  not  improper  to 
satisfy  appellee^s  debt  at  the  same  time  and  in  the  same  way. 

Cornelison  <fe  McKee  for  appellant. 

Ed.  C.  O'Rear  for  appellees. 

Appeal  from  MontKomery  Circuit  Court. 

Opinion  of  tiie  court  by  Judge  Lewis. 

Appellee  brought  this  action  September  30,  1887,  against  Joseph 
Anderson,  Charles  Anderson  and  Amanda  Anderson,  to  enforce  a 
lien,  as  provided  by  chapter  70,  General  Statutes,  on  a  lot,  the  title 
of  which  is  in  Charles  Anderson,  for  materials,  lumber,  furnished 
for  erection  of  a  dwelling  house  thereon.  But  more  than  sixty  days 
having  exp.rod,  after  the  materials  were  furnished,. before  the  state- 
ment requirtnl  by  section  6  was  filed  in  the  office  of  the  clerk  of  the 
county  court  of  tlie  county  in  which  the  buihlinjiC  ^^  situated,  the 
lien  was  lost,  and  the  action  in  equity  could  not,  therefore,  be  main- 
tained for  that  cause. 

December  23,  1887,  appellees  filed  an  amended  petition,  in  which 
they  state  Charles  Anderson  promised  to  pay  them  for  the  buildinjr 
material  furnished,  at  the  prices  set  out  in  the  account  filed  with  the 
petition,  and  that  said  materials  were  used  in  erecting  a  dwelOng 
house  on  the  lot,  before  that  time  vacant  and  uno(*cupied;  and  a|» 
stated  he,  Chark*s  Anderson,  was  about  to  use,  convey,  or  otherwise 
dispose  of  his  property,  with  the  fraudulent  intent  to  cheat,  hinder 
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and  delay  his  creditors  in  collection  of  their  debts,  and,  upon  that 
ground,  an  attachment  was  prayed  for,  issued  and  levied  on  the  lot. 

December  7,  1888,  appellees  filed  second  amended  petition,  in 
which  they  state  the  lumber  mentioned  was  sold  and  delivered  to 
Joseph  Anderson,  Charles  Anderson  and  Amanda  Anderson  jointly, 
at  their  instance  and  request,  and  for  which  they  agreed  to  pay 
appellees  the  sum  charged;  that  Joseph  Anderson  is  a  non-resi- 
dent of  the  State ;  that  since  creation  of  the  account  sued  on,  Joseph 
Anderson,  by  gift,  and  without  consideration,  transferred  his  prop- 
erty to  Charles  Anderson,  with  design  to  cheat  his  creditors,  &c., 
and  that  the  property  given  by  Joseph  Anderson  was  lumber  and 
other  building  materials,  that  was  used  to  construct  the  dwelling 
house  on  said  lot;  and,  therefore,  priy  the  transfer  of  said  property 
be  adjudged  void,  and  that  to  the  extent  said  property  of  Joseph 
Anderson  has  been  used  in  constructing  improvement  on  the  lot, 
with  consent  of  Charles  Anderson,  said  lot  be  subjected  to  satisfy 
appellees'  demand. 

Upon  final  hearing,  the  lower  court  adjudged  that  Charles  Ander- 
son was  primarily  a  party  to  the  contract  for  sale  of  the  lumber,  and 
that  he,  together  with  Joseph  Anderson,  bought,  and  promised  and 
agreed  to  pay  appellees  therefor.  It  was  further  adjudged  the  lot 
be  sold  to  siUisfy,  first,  a  vendor's  lien,  set  up  and  claimed  by  the 
party  interested,  and  then  the  claim  of  appellees,  for  which  a  per- 
sonal judgment  was  also  rendered  against  Charles  Anderson.  By  a 
suppleiirental  judgment  the  attachment  as  to  Charles  Anderson 
was  discharged,  but  sustained  as  to  Joseph  Anderson.  Amanda 
Anderson,  wife  of  Charles  Anderson,  is  not  shown  to  have  any 
interest  in  the  lot,  or  liable  in  any  way  t^)  appellees;  nor  does  she 
appeal  from  the  judgment,  Charles  Anderson  being  the  only  appel- 
lant. 

Whether  appellant  promised  and  agreed  to  pay,  or  be  responsible, 
for  the  lumber  furnished  by  apf)ellees,  does  not  clearly  appear,  for 
the  evidence  is  contradictory  on  the  subject.  But  the  lumber  was 
furnished  and  used  in  constructing  the  dwelling  on  his  lot,  with  his 
knowledge,  and  was  accepted,  and  has  since  been  enjoyed  by  him. 
In  fact,  the  evidence  does  not  show  any  other  lumber,  beside  that 
obtiiined  from  appellees,  was  used  in  making  the  improvements  (m 
the  lot.  There  is  evidence  showing  full  knowiedge  by  appellant 
the  lumber  was  being  furnished  by  appellees  to  erect  the  buildings 
on  his  lot,  and  that  he  promised  and  agreed,  after  it  was  so  deliv- 
ered, to  pay  appellees  therefor.  We  do  not,  therefore,  feel  authoi- 
ized  to  disturb  the  personal  judgment  rendered  against  appellant; 
for,  though  it  is  for  a  few  dollars  more  than  is  claimed  in  the  peti- 
tion, that  error  can  be  corrected  as  a  misprission  of  the  clerk. 

But  as  the  attachment  against  appellant  was  discharged,  because 
the  grounds  thereof,  being  controverted,  were  not  sustained,  the 
question  arises  whether  the  lower  court  had  jurisdiction  to  do  more 
than  render  a  personal  judgment  agaitist  him.  It  seems  to  be  con- 
ceded that  Joseph  Anderscm  really  made  the  contract  with  appel- 
lees for  sale  and  delivery  of  the  lumber,  and  made  all  the  payments 
therefor,  which  appellees  received,  and,  consequentlyj  he  was  un- 
questionably bound  to  them  for  the  value  thereof  If  he  was  bound 
fiolely,  and  not  jointly,  with  appellant,  as  is  urged  in  defense  of  the 
action,  then  the  latter  was  bound  to  him  primarily  for  the  value  of 
the  lumber,  because  he  received  and  got  the  benefit  of  it,  and  is  still 
bound,  not  having  paid  any  thing  therefor,  unless,  as  he  alleges  and 
has  proved,  the  lumber  was  given  to  him  voluntarily  and  without 
valuable  consideration,  which,  in  contemplation  of  section  2,  article 
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1,  chapter  44,  General  Statutes,  was  fraudulent  and  void  as  to  appti- 
lee.-*,  existing:  creditors  of  Joseph  Anderson.  Thougrh  there  bad 
been  no  previoi;s  judgment  against  Joseph  Anderson  for  the  amount 
ot  appellees'  account,  followed  by  execution  and  return  of  no  prop- 
erty found,  jurisdiction  in  (H|uity  having  been  properly  acquired 
upon  the  ground  he  was  a  non-resident,  the  chancellor  had  power 
to  adjudge  the  transfer  of  the  lumber  to  appellant  fraudulent  and 
void,  and  subject  to  appellees'  debts;  and  as  the  lot,  including  the 
improvements,  was,  by  the  .same  judgment,  made  subject  and 
directed  sold  to  Siitisfy  the  debt  due  for  purchase  money,  the*holder 
and  owner  of  which  was  a  party  to  the  action,  it  was  not  error  oq 
part  of  the  court,  nor  would  it  be  prejudicial  to  appellant,  tositisfy 
appellees'  debt  in  the  same  way  and  at  the  same  time. 
Judgment  affirmed. 


TiioMraoN  V.  Sawyer,  Wallace  &  Co* 

{Filed  Dec,  9,  1890— A'b^  to  be  reported.) 

Compromise — Action  Jar  m^v  trial — Appellee:*  brouj^ht  an  action  ajrainit 
Thorn pHon  &  Boone,  partners,  for  iudebtedneHS,  ariftin^  from  ad▼Me^ 
ments  made  by  appellees  to  said  partners  in  handling  leaf  tobacco,  and  an 
attachment,  levied  on  property  belon^rin^  to  the  wife  of  Thompjon,  to 
secare  said  debt.  The  action  was  compromised  by  a  judgment  being  ren- 
dered aj^aiiist  Thompson  for  a  portion  of  the  debt,  and  aj^ninst  Boone,  who 
was  insolvent,  for  the  remainder. *nnd  the  attachment  was  discharged.  In 
this  action  to  set  aside  the  judgment  and  ^rant  appellants,  Thompson  and 
wife,  a  new  trial,  on  the  j^round  that  Thompson,  at  the  time  of  said  coin- 
promise,  was  mentally  incapable  of  ^ivin^  information  concerning  his 
business  affairs,  Hfii — That  as  Thompson  was  able  to  give  some  informa- 
tion concerning;  his  business  affairs  at  that  time,  and  his  partner  was  pres- 
ent, and  his  two  competent  attorneys  Vere  also  present,  advising  tbeir 
clients  in  making  said  compromise,  and  an  arrangement  beneficial  to  their 
clients,  free  from  fraud  or  imposition,  was  made,  their  interests  have  bean 
fully  protected  atid  no  new  trial  should  be  granted. 

E.  E.  McKay  for  appellant. 

Dodd  <fe  Grubbs  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judj^e  Pryor. 

The  object  of  this  action  was  to  vacate  a  judo^ment  and  grant  a 
new  trial,  that  the  case  miarht  be  re-heard  on  ita  merits.  The  claim 
in  the  original  action  was  for  a  sum  excewiing  $13,(K)0,  which  waf 
owing  the  appellees.  Sawyer,  Wallace  &  Co.,  by  Thompson,  the 
appellant,  and  his  partner,  Boone.  Thompson  &  Boone  had  been 
dealine:  in  se(^d-leaf  tobacco,  and  advances  had  been  made  by  Saw- 
yer, Wallace  &  Co.,  who  were  tobacco  warehousemen  in  Louisville, 
and  by  a  branch  of  that  firm  then  doing  busineas  in  the  city  of  New 
York.  Attachments  had  been  obtained  by  S.iwyer,  Wallace  A  Co., 
and  levied  on  real  estate  belonging  to  the  wife  of  Thompson,  for  the 
purpose  of  securing  their  debt,  the  plaintiffs  alleging  that  the  con- 
veyance was  in  fraud  of  creditors.  Boone,  the  partner  of  Thomp- 
son, was  insolvent,  or,  at  least,  it  does  not  appear  that  he  had  any 
estate  subject  to  execution . 

The  husband  of  Mrs.  Thompson  was  in  bad  health  when  this 
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original  suit  was  broup^ht,  and  hi;*  raind  almost  a  blank  from  soften- 
ing of  the  brain.  He,  therefore,  knew  but  little  in  regard  to  the 
business,  and  was  not,  perhaps,  in  a  condition  to  grive  much  infor- 
mation as  to  the  business  transactions  with  the  plaintiffs.  His  wife's 
property  had  been  attached,  and  the  action  would  have  ofone  to 
judjrment  but  for  a  comi)romise  made  by  Messrs.  BiconA  Stites, 
the  attorneys  of  Mf.  and  Mrs.  Thompson,  l)y  the  consent  of  both 
and  really  at  their  instance.  By  this  compromise  Sawyer.,  Wallace 
A  Co.  a^ret^d  to  look  to  Boone  fi>r  $o,0(K)  of  the  debt,  and  the  appel- 
lants assumed  the  balance,  Boone  refusinji:  to  pay  more,  as  Thomp- 
son was  indebted  to  him,  and  tha»  indebtedness  beinj?  charged  to 
Thomjwon,  made  Thompson's  liability  greater  than  Boone's. 
,  On  the  day  the  compromise  was  matie  the  parties  were  all  present, 
and  the  proof  conduced  to  show  that  Thompson  was  in  such  mental 
condition  on  that  day  as  enabled  him  to  ^ive  some  information  in 
regard  to  the  business,  and  all  parties  understood  perfectly  what 
was  agreed  upon. 

The  parties,  appellants,  l;ad  faithful  and  competent  attorneys, 
who  assisted  in  and  made  the  compromise  that,  in  their  opinion, 
was  to  the  interests  of  their  clients,  s^nd,  from  the  testimony  before 
us;  did  what  was  right  and  proper  under  the  circa ms tan Jv»s.  It  was 
such  a  compromise  as  ought  to  have  b.^en  made,  and  there  is  noth- 
ing in  the  rei'ord  before  us  sho*ving  thnt  a  new  trial,  if  granted, 
would  result  as  beneficially  to  the  appellants.  The  husband  and 
wife,  and  both  of  their  attorneys,  with  all  the  facts  before  tfiem,  and 
Boone,  a  partner,  knowing  all  ab  >ut  the  business,  were  present,  and 
no  fact  concealed  by  the  nlaintitfs  when  the  compromise  was  made, 
and  in  such  a  state  of  i^*ase,  conceding  that  the  husband  was  an 
imbecile  at  the  time,  the  con) promise  would  not  be  disturbed. 
Boone  has  been  released  by  the  plaintiffs  from  that  part  of  the  lia- 
bility assumed  by  Thompson.  The  liens  created  by  the  attachments 
have  been  discharged,  and  a  judgment  dismissing  the  action  entered. 

We  find  no  fraud  or  bad  faith  on  the  part  (»f  either  of  the  plain- 
tiffs in  the  action,  '^r  neglect  by  the  attorneys  in  the  defense.  The 
latter' dirl  what  was  to  the  interests  of  their  clients,  and  there  is  no 
reason  for  disturbing  the  judgment. 

Judgment  below  is  affirmed. 


Gately  v.  Wilder. 
{Filed  Nov,  15,  i^^O^ Not  to  be  r ported.) 

1.  Action  to  quift  title  to  land — PUading — In  order  to  maintain  an  action  to 
qaiet  title  to  land. -the  petition  must  aU'ege  that  plaintiff  is  at  ttie  time  in 
actual  possession. 

2.  Champerty — Tax  sale  -Possession — Appellee  having  purchased  a  tract 
of  land  at  a  tax  sale,  and  received  the  anditor^s  deed  therefor  in  1883,  was 
in  the  actual  possession  of  same,  claiming  title  under  said  deed,  when  the 
orif^inal  owner  in  1887  made  a  deed  of  conveyance  of  same  to  appellant, 
under  which  he  now  claims.  /T*'/^— That  the  deed  of  1887  was  champertous 
under  section  2,  chapter  2,  General  Statutes;  besides,  the  evidence  shows  that 
eaid  d«ed  was  acquired  by  fraud. 

The  court  also  properly  adjadged  appellee  to  be  the  owner  of  the  land,  as 
the  deed  from  the  auditor  ^as  not  successfully  attacked. 

Sam.  McKee  for  appellant. 
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Sam.  B.  Klrby  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judo^e  Lewis. 

Tliis  being  an  action  in  equity  to  quiet  tlie  title  of  the  plaintiff  to 
the  lot  of  land  in  dispute,  it  was  necessary  and  indispensable  for  him 
to  state  in  his  petition  that  he  was  at  the  time  in  actual  possession, 
which  was  not  done,  and  the  general  demurrer  ought,  therefore,  to 
have  been  sustained.  But,  as  upon  other  grounds  the  action  was 
dismissed,  and  the  pUiintiff  occupies  the  attitude  here  of  appellant, 
the  question  for  immediate  consideration  is,  whether  the  final  judg- 
ment was  proper. 

Two  principal  defenses  to  the  action  are  made  in  the  answer. 
First.  That  the  lot  was  regularly  and  legally  sold  for  taxes  due  by  the 
owner,  Peter  Wilder,  to  the  Slate,  and  in  18S3  the  auditor  of  public 
accounts  executed  and  delivered  to  appellee,  purchaser  at  the  tax 
sale,  a  deed  for  the  lot,  and  that  he  Wiis  iji  actual  adverse  possession 
then  of  claiming  title  under  that  deed,  when  Peter  Wilder,  .n  Jan- 
uary, 1887,  attempted  to  convey  the  same  lotto  appellant.  Second. 
Tnat  the  deed  ot  1887  was  made  by  Peter  Wilder  without  considera- 
tion, and  for  the  fraudulent  purpose  of  cheating,  hindering  and  delay- 
ing his  creditors 

We  think  the  evidence  shows  appellee  was  in  the  actual  ad- 
verse possession  of  the  lot,  claiming  title  under  the  deed  from  the 
auditor  in  January,  1887,  and,consequently,  in  the  plain  lauguageof 
sei'tion  2,  chapter  2,  General  Statutes,  the  conveyance  of  that  date 
from  Poter  Wilder  to  appellant  was  null  and  void.  It  appeirsthe 
part-el  of  land  in  dispute  is  part  of  a  lot  owned  originally  by  Peter 
Wilder,  father  of  appellee,  the  other  part  of  it  hiving 'been  con- 
veyed by  him  to  his  wife,  Bridget  A.  Wilder,  in  1S8">.  But  the  two 
parcels  continued  after  Peter  Wilder  was  divested  of  title,  ?.s  they 
had  been  before  within  the  same  inclasure,  and,  although  the  dwell- 
ing house  was  situated  on  the  part  owned  by  Bridget  A.  Wilder, 
who  was  divorced  froin  Peter  Wilder,  and  ap}K'llant  being  unmar- 
ried, resided  then  with  her,  she  continuously  claimed  and  exercised 
acts  of  ownership,  and  must,  therefore,  be  regarded,  in  legal  con- 
templation, as  in  actual  possession  of  it. 

The  evidence  tends  strongly  to  show  that  the  deed  of  January, 
18S7,  was  made  without  consideration  and  in  fraud  of  his  creditors; 
an(i,  furthermore,  that  Peter  Wilder,  who  was  illiterate  and  alm(«>t 
cra7.ed  with  drink,  was  persuaded  to  make  it  to  appellant,  under  the 
belief- appellee,  his  daughter,  had  not  acquired  a  valid  title  by  the 
auilitor\s  deed.  For  the  evidence  shows  he  wished  her  to  have  the 
lot.  advlseil  the  purchase  for  her  benefit  at  the  tax  sale,  and,  in  Octo- 
ber, 18S7,  actually  made  a  dcn^d  to  ner  for  it. 

It  st?ems  to  us^  as  the  deed  made  to  appellant  in  January,  18ST, 
was  not,  for  the  reasons  seated,  etfectuid  to  give  any  title  to  the  lot, 
ther^^  w  IS  no  oth  ^r  alteraative  for  the  chincallor  than  to  dismiss  his 
petition  ;  and,  as  arjne  I  with  a  de3d  from  the  auditor,  the  validity 
of  which  has  not  been  sucLuvssfully  attacked,  and  also  one  from  Peter 
Wilder,  and  being,  moreover,  in  possession,  the  title  of  appellee 
must  be  considered  superior  to  all  others.  Cjnse<]uently,  she  was 
entitled  to  the  affirmative  relief  asked  in  her  counter-claim,  and  the 
chancellor  properly  adjudged  her  to  be  the  owner  of  the  lot. 

Judgment  atfirmed. 
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German  Bank  v.  Brst,  &c. 
(Filed  Bee,  11,  1890— iVo^  to  be  reported,) 

1.  Judicial  salts — Tiiu- — This  suit  was  brouj^ht  under  section  490,  Civil 
Code  of  Practice,  authorizing?  the  sale  of  land  owned  by  joint  tenants, 
where  the  same  is  not  susceptible  of  division  without  impairing  its  value. 
At  the  sale  appellant  became  purchaser,  and  objects  to  the  validity  of  the 
sale,  alleging  that  there  was  no  vestal  estate  in  possession  jointly  owned  hy  tino  or 
more  persons.  In  1878  Christian  Best,  by  his  will,  gave  his  widow,  Caroline 
Best,  an  estate  for  life  in  the  land  in  controverv^y,  with  the  power  of  dis- 
position, if  she  deemed  it  necessary  for  the  support  of  herself  and  children. 
On  February  21,  1888,  she  conveyed  to  Amelia,  one  of  the  adult  children, 
"all  her  right,  title,  interest  and  claim*'  in  the  property.  By  a  deed  of  same 
date  Amelia  re-conveyed  to  her  mother  "all  her  right,  title,  interest  and 
claim''  to  it.  By  a  deed,  subsequently  acknowledged,  the  mother  re-conveyed 
the  same  to  Amelia,  and  on  June  12,  1888,  Amelia  conveyed  to  Her  five  sisters 
a  sixth  interest  each  in  said  property.  Amelia,  her  five  sisters  and  mother 
are  parties  to  this  action.  /^<'/</— That  the  first  conveyance  made  by  the 
mother  passed  the  fee-simple  title  to  the  property,  and  the  re-conveyance  to 
lier  of  the  same  property  did  not  convert  it  into  a  life  estate  in  her  again, 
as  previously  held  nuder  the  will. 

2.  Description  of  land— It  is  no  objection,  sufficient  to  vitiate  a  sale,  that 
two  inches  of  the  property  did  not  pass  by  the  sale  for  want  of  proper 
description,  as  the  purchaser  gets  all  he  bid  for,  being  the  same  property 
described  in  the  judgment  and  ordered  to  be  sold. 

Barnett,  Miller  &  Barnett  for  appellant.' 

Newton  G.  Rogers  for  appellees.  , 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

This  action  was  brought  by  the  three  adult  children  of  Christian 
Beflt,  deceased,  against  his  three  infant  children,  Caroline  Best,  as  his 
widow  and  executrix,  uniting  as  a  plaintiff,  seeking  a  sale  of  a  lot 
in  the  city  of  Louisville,  under  section  490  of  the  Civil  Code,  which 
provides : 

**  A  vested  estate  in  real  property,  jointly  owned  by  two  or  more 
persons,  may  be  sold  by  order  of  a  court  of  equity,  in  an  action 
brought  by  either  of  them,  though  the  plaintiff  or  defendant  be  of 
unsound  mind  or  an  infait,  *  *  *  if  the  estate  be  in  poasession 
and  the  proi)erty  can  not  be  divided  without  materially  impairing 
its  value,  or  the  value  of  the  plaintiff's  interest  therein." 

The  proceedings  leading  up  to  the  judgment  ordering  a  sale  are 
regular,  and  the  evidence  clearly  shows  that  the  property  can  not  be 
divided  without  material  diminution  in  value.  The  appellant,  the 
German  Bank,  having  become  the  purchaser,  and  failing  to  comply 
with  the  terms  of  the  sale,  resists  a  rule  to  compel  it  to  do  so,  upon 
the  ground  that  there  was  no  rested  estate  in  possess ioti,  jointtj/ 
owned  dt/  two  or  more  persons.  If  this  be  true,  then,  as  it  is  the  con- 
dition upon  which  the  sale  win  be  ordered,  the  judgment  below, 
making  the  rule,  absolute,  is  erroneous. 

Christian  Best  died  testate  in  1878.  His  will,  as  construed  by  this 
court  in, the  Ciise  of  Bt»st  v.  Best,  &c..  11  Ky.  Law  Rep.,  74,  gave  to 
his  widow  an  estate  for  life,  or  during  widowhood,  in  all  his  prop- 
erty, with  the  power  of  disposition,  if  she  deemed  it  necessary  for 
the  support  of  herself  and  children. 

By  a  deed,  dated  February  21,  J[888,  she  conveyed  to  Amelia,  one 
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of  the  adult  chiklren,  **all  her  rio^ht,  title,  interest  and  claim"  to  the 
lot,  which  is  the  subject  of  this  suit.  By  a  deed  of  the  sarae  date 
Amelia  re-conveyed  to  her  mother  '*ali  he.  rij^ht,. title,  interest  and 
chiim''  to  it.  By  a  deed,  dated  January  12,  1888,  but  which  was  not 
acknowlefiged  oV  recorded  until  after  the  execution  of  the  twu  fleed^s 
already  named,  the  mother  conveyed  to  Amelia,  as  the  appellant 
claims,  only  her  life  estate  in  the  lot.  By  a  deed,  dated  June  12, 
1888,  Amelia,  for  the  purpose,  as  the  deed  recites,  of  endinj?  the  life 
estate,  wliich  had  been  held  by  her  mother,  and  of  making  each  of 
the  children  an  equal  owner  in  possession  of  the  lot,  conveyed  to  her 
five  sisters  a  sixth  interest  each  as  to  the  life  estate,  acquired  under 
the  deed  from  her  mother;  and  the  title  bein>;  in  this  condition, 
this  action  was  brought. 

It  is  claimed,  first,  that  the  widow,  having  made  a  deed  to  Ame- 
lia, had  no  power  to  obtain  a  re-conveyance,  and  then  again  convey 
it.  This  is  upon  the  idea  that  an  executor,  who  is  invested  with  a 
power  to  sell,  can  not  exercise  it,  and  then  re-purchase  the  property, 
and  again  exercise  the  power  given  him  by  the  will. 

This  case,  however,  Ls  unlike  that  of  P>itsch  v.  Klausing,  11  Ky. 
Rep.,  789.  There  a  father  executed  to  his  daughter  a  deeti  to  a  tract 
of  land,  vesting  in  her  a  life  estate,  remainder  to  her  children,  and 
to  go  to  his  heirs  upon  the  death  of  his  daughter  and  her  husband, 
if  she  left  no  descendants.  The  deed  also  provided,  if  she  and  her 
husband  ever  sold  the  land,  the  purchase  money  should  be  re- 
invested in  other  land,  and  the  title  to  it  secured  in  the  same  aian- 
mer  as  in  the  original  cofiveyance.  They  sold  it,  and  re-invested 
the  proceeds  as  required  by  the  deed  from  the  father.  Afterward 
they  sold  the  property  in  which  tlu;  re-investment' had  been  made, 
and  sought  to  perfect  the  title  by  obtaining  a  decree  for  a  sale  and 
re-investment;  and  it  was  held  that  the  deed  from  the  father  evi- 
denced a  plain  intent  that  the  power  of  sale,  by  the  husband  and 
wife,  extended  only  to  one>saie  and  re-investment. 

Here,  however,  fhe  wife  did  not  exercise  the  power  of  sale,  but 
nnerely  conveyed  to  the  daughter  **all  her  right,  title,  interest  and 
claim"  in  the  lot.  It  is,  however,  urged  that  the  effect  of  all  the 
deeds  was  to  vest  the  remainder  estate  in  the  original  life  tenant, 
and  the  life  estate  in  the  original  remainder  men. 

The  first  deed,  how^ever,  from  the  widow  to  Amelia,  conveyed  all 
the  grantor's  right.  The  deed  back  from  the  daughter  passed  all 
her  right,  and  then  the  second  deed  from  the  mother  to  Amelia  did 
not  convey  merely  the  widow's  life  estate,  but,  in  the  language  of 
the  granting  clause,  it  conveyed  *'all  the  right,  title,  interest  and 
claim  she,  the  siiid  Caroline  Best,  has,  or  might  have  hereafter^'  in 
the  lot.  It  conveyed  all  the  interest  she  had  in  the  property.  It 
was  not  a  conveyance  under  the  power  given  in  the  will,  but  of 
whatever  interest  she  owned  in  the  lot,  and  it,  together  with  the 
deed  from  Amelia  to  her  sisters,  gave  to  the  children  a  vested  estate 
in  possession  in  the  property  jointly  and  equally  owned  by  them. 
Moreover,  the  widow  is  a  party  to  this  action,  and  asks  that  the 
proi!)erty  be  sold,  as  it  belongs  to  and  is  in  the  possession  of  the  chil- 
dren. 

It  is  also  urged  that,  under  the  deed  from  the  mother  to  Amelia, 
two  inches  of  the  front  of  the  lot,  and  extending  that  width  to  the 
rear  of  it,  did  not  pass  by  reason  of  a  misdescription  in  the  deed.  It 
is  unnecessary  to  consider  whether  it  did  or  not,  because  the  pur- 
chaser gets  all  he  bought.  The  same  property  described  in  the 
judgment,  and  ordered  to  be  sold,  was  sold,  and  for  it  the  appellant 
bid  a  certain  price.  He  can  not,  therefore,  coi^plain  upon  this  score- 
Judgment  affirmed. 
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Workman  v.  Commonwealth. 
.  {Filed  Dec.  11,  1890— xYc/^  (o  be  reported,) 

1.  Criminal  Law — Instructions ^1l^\%  ap[)eal  is  prosecated  from  a  jadgcQent 
of  conviction  for  malicious  shootinjs^  aod  wounding,  and  one  of  the  grounds 
relied  upon  by  appellant  for  a  reverRai  is,  the  refusal  of  the  court  to  giire 
an  instruction  on  self-defense.  -^<r/t/— That  such  refusal  was  not  error, 
there  being  no  evidence  of  self-defense  shown  in  the  case. 

2.  Evidence — It  was  not  prejudicial  for  thb  court  to  admit  in  evidence  the 
statement  made  by  the  brother  of  appellant,  that  he  told  the  appellant  to 
go  and  get  a  pistol,  and  shoot  the  prosecuting  witness,  and  that  if  he 
(appellant)  missed  him,  he  (the  brother)  would  finish  him  up  with  a  club,  as 
the  proof  showed  that  appellant  acted  on  the  advice  of  his  brother,  and  did 
get  a  pistol  and  shoot  the  person  named.  ' 

R.  K.  Smith  for.appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Bracken  Criminal  Court. 

Opinion  of  the  court  by  Judpfe  Bennett. 

The  appellant,  on  election  day,  was  drunk,  and  accused  Joe^ 
Holly  of  having  assisted  to  arrest  him,  at  the  same  time  took  hold 
of  Holly's  arm.  Holly  jerked  loose  from  him,  and  at  the  same  time 
made  some  hostile  demonstration,  when  he  was  reminded  by  some 
one  that  the  appellant  was  drunk.  Upon  this,  he  walked  away  and 
finally  went  to  the  court-house  pump,  to  which  place  the  appellant 
followed  him,  and  accosted  him  with  the  declaration,  *'You  can  not 
arrest  me."  Holly  replied  he  could,  if  he  wished  to.  Thereupon 
the  appellant  took  off  his  coat  and  threw  down  his  hat,  and  invited 
Holly  to  take  off  his  coat  and  fij^ht.  Holly  declined  to  take  off  his 
coat,  but  kicked  the  appe'lant's  hat  away  from  him,  and  put  his 
hands  on  the  breast  of  his  own  coat.  Thereupon  the  appellant  drew 
a  pistol  from  his  person  and  shot  Holly,  not  killing  him,  however. 

The  Jury  found  the  appellant  guilty  of  malicious  shooting  and 
wounding,  and  fixed  his  punishment  at  confinement  in  the  peniten- 
tiary. 

The  appellant  complains,  first,  because  the  court  refused  to  in- 
struct the  jury  upon  the  law  of  self-defense  The  court  did  right, 
for  there  was  no  evidence  tending  to  show  that  the  appellant's  life 
was  in  danger  at  the  hands  of  iiolly,  or  that  he  had  reasonable 
pounds  to  believe  that  it  was  in  danger  at  the  hands  of  Holly. 
Second,  the  appellant  also  complains  that  the  court  admitted  incom- 
I)etent  evidence  against  him. 

The  evidence  complained  of  is,  the  appellant's  brother  told  the 
appellant  to  get  '*the  pistol"  and  shoot  Holly,  and  if  appellant 
nii.ssed,  he  (the  brother)  would  finish  Holly  with  a  club.  This  evi- 
dence would  be  incompetent,  unless  the  appellant  accepted  the 
advice  either  by  word  or  acting  upon  it.  He  says  that  his  brother 
went  around  the  house  and  returned,  saying  to  him,  go  and  get  it; 
that  he  did  go  and  found  the  pistol,  with  which  he,  shortly  there- 
after, shot  Holly.  Under  these  circumstances  the  jury  had  the  right 
to  consider  the  advice  of  the  brother,  acted  upon  by  the  appellant^ 
upon  the  subject  of  malice. 

The  judgment  is  affirmed. 


7t^^^ 
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N.  N.  <&  M.  V.  R.  R.  Co.  V.  Dentzel's  adm'r. 

{FUed  Dec.  18,  1890.) 

1.  A\'^fi^cnce — Damage's  J  or  suffering  Oeforc  death — This  action  was  instituted 
by  the  administrator  of  a  brakeman,  who  was  injured  while  iu  the  employ 
of  appellant,  resultintj  in  the  death  of  the  decf^dent  nine  hours  after  the 
injury.  The  petition  alleges  that  the  injury  occurred  through  the  wilful 
neglect  of  those  controlling  the  train  for  the  company,  and  such  damage:» 
are  asked  as  would  have  compensated  the  deceased  for  the  loss  of  time  and 
his  physical  and  mental  suffering,  from  the  time  of  the  happeuing  of  the 
injury  up  to  his  death,  as  well  as  exemplary  damages.  A  judgment  was 
rendered  for  appellee,  from  which  this  appeal  is  prosecuted.  Hdd^Wax 
said  action  was  properly  maintained.  By  the  common  law  no  right  of 
adtion  accrued  to  any  one  for  personal  injuries  resulting  in  instant  death: 
but  if  there  was  an  appreciable  interval  of  suffering,  a  right  of  action  did 
accrue  to  the  person  injured,  and  this  right  of  action  survives  to  his  per- 
sonal representative  by  chapter  10.  General  Statutes.  Sections  1  and  3  of 
chapter  57,  General  Statutes,  provide  for  bringing  actions  for  injuries  onlj" 
which  result  in  loss  of  life.  These  statutes,  authorizing  an  action  for  loss  of 
life  through  wilful  negligence,  were  intended  not  to  restrict,  but  to  enlarge 
the  common  law  ;  to  give  a  right  of  action  where  none  existed  before,  and 
not  to  cut  off  one  which  already  existed. 

2.  Instructions — After  'the  close  of  the  evidence  for  appellee,  appellant 
withdrew  its  answer.  It  was  not  error  to  instruct  the  jnry  to  find  the 
degree  of  negligence.  While  it  is  the  duty  of  the  court  to  find  the  degree 
of  negligence,  where  the  facts  are  admitted,  it  is  proper,  in  case  of  doabt. 
to  submit  to  the  jury  to  find  the  degree  of  negligence.  Appellant  was  not 
prejudiced  by  the  action  of  tht)  court  in  this  .case,  as  the  facts  proven  show 
that  the  conductor,  who  was  in  charge  of  the  train,  was  guilty  of  wilful 
neglect  of  duty. 

3.  Excessive  damages — The  deceased  was  nnconscioas  from  the  time  of  hii 
injury  until  his  death,  and  no  one  can  tell  the  extent  of  his  suffering,  bnt 
the  jury  had  the  right  not  only  to  find  damages,  by  way  of  compensation 
for  the  suffering  until  deith,  but  also  to  award  exemplary  damages. 

Holmes  Cuinrains,  G.  W.  Stone  and  P.  H.  Darby  for  appellant. 

Matt.  O'Doherty,  R.  C.  Davis  and  E.  D.  Walker  for  ap|)ellees. 

Appeal  from  Grayson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

John  Dentzel,  while  in  the  employ  of  the  appollant,  the  X  X.A 
M.  V.  Co.,  as  a  brakeman,  and  when  engraved  in  his  duties,  as 
such  employe,  received  injuries  which  caused  his  death  nine  hoars 
after  their  infliction.  A  heavily  loaded  freight  tram  of  the  appel- 
lant, of  about  seventeen  cars,  slopped  when  upon  an  ascending 
grade.  In  endeavoring  to  move  it,  a  draw-head  was  torn  from  its 
place,  but  the  train  j»oon  started  ajjain,  and,  upon  doing  so,  the 
deceas(Hi  resumed  his  proper  place,  as  a  brakeman,  upf)n  the 
front  part  of  the  train,  while  the  only  \.ther  brakeman  upon  the 
train,  and  whose  place  was  upon  the  rear  part  of  it,  went  into  the 
caboose,  which  was  the  rear  car,  with*  the  conductor. 

The  train,  in  some  way  not  disclosed,  was  soon  thereafter  broken 
in  two  sections,  and  the  engineer,  becoming  apprised  of  it,  put  on 
additional  steam  and  ran  ahead  with  the  front  section,  the  deceased 
being  thereon,  to  avoid  a  collision.  As  soon  as  he  discovered  that 
the  train  was  broken,  he  whistled  for  the  rear  section  to  put  on  the 
brakes,  and  the  evidence  shows,  if  it  had  been  done,  a  stop  would 
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have  been  had  within  a  very  short  distance,  say  the  length  of  the 
train.  The  front  section  ran  on  for  al)out  two  miles  and  a  half, 
passing  one  i^tation  in  the  meantime,  the  eng:ineor  repeatedly  giving 
the  whistle  alarm  for  a  stop  of  the  rear  section,  so  often,  indeed, 
that  it  alarmed  the  people  living  along  the  road.  Supposing  that 
those  upon  it  had  stopped  it.  he  then  checked  the  front  section,  and, 
almost  as  soon  as  he  did  so,  the  rear  section  ran  into  it,  and,  in  the 
wreck,  the  deceased  was  injured.  The  testimony  shows  that  the 
rear  brakeman,  instead  of  being  at  his  post,  was  in  the  cal)00se  from 
the  time  when  he  went  into  it,  as  already  stated,  until  the  collision 
occurred. 

While  the  appeUant  is  not  liable  to  an  employe  for  injury  arising 
from  the  neglect  of  a  co-laborer,  not  superior  to  the  one  injured, 
yet,  in  this  mstance,  the  conductor,  who  was  in  charge  of  the  train, 
was  a  party  to  the  neglect.  He  not  only  permitted  it,  upon  the  part 
of  the  rear  brakeman,  but  nlf^o  failed  to  give  attention  otherwise  to 
the  conduct  of  the  train.  The  rule  of  resimndrat  sujx'rior,  therefore, 
applies,  and  it  is  evident  the  neglect  was  wilful.  It  was  an  inten- 
tional luilure  upon  the  part  of  the  one  in  charge  t)f  the  tmin,  and 
who  represented  the  company,  to  perform  a  known  and  manifest 
duty,  important  to  the  safety  of  the  deceased. 

The  averment-^  of  the  petition  show  that  this  action,  by  the 
administrator  of  the  deceased,  was  not  brought  under  section  3  of 
chapter  o7  of  the  (jenentl  Statutes,  which  authorizes  suit  for  the 
recovery  of  punitive  damages  for  f/te  ^oxx  0/  life  against  the  person, 
or  company,  or  corporation,  through  whose  wilful  neglect  it  occurs. 
Such  an  action  can  not  be  maintained  in  a  case  like  this  one,  as  this 
court  has  repeatedly  held  in  Henderson  v.  R.  R.  Co.,  8G  Ky.,  389; 
Jordan's  ad'mr  v.  R.  R.  Co.,  11  Ky.  Law  Rep.,  204,  and  other  cases, 
l)ecause  the  deceased  left  neither  wife  nor  child.  But  it  was  brought, 
alleging  that  the  injury  occurred  through  the  wilful  neglect  of  those 
controlling  the  train  for  the  company,  and  to  recover  such  damage^ 
as  would  have  compensated  the  deceased  for  the  lo-w  of  time  and 
his  physical  and  mental  suffering,  from  the  time  of  the  happening 
of  the  injury  up  to  hi^  death,  as  well  as  such  exemplary  damages  as 
the  jury  might  see  proper  to  award  under  all  the  circumstances  of 
th«^  case,  not  exceeding  the  amount  clainied  in  the  petition. 

The  demurrer  to  the.  third  paragraph  of  the  answer,  which  set  up 
as  a  defense  to  any  recovery  that  the  deceased  left  neither  wife  nor 
child,  was,  therefore,  proi)erly  su-^tained. 

By  the  common  law  no  right  of  action  accrued  to  any  one  for  per- 
sonal injuries,  resulting  in  instant  death  ;  but  if  there  was  an  appre- 
ciable interval  of  suffering,  a  right  of  action  for  it  did  accrue  to* the 
person  injured;  and  this  right  of  action  survives  to  his  personal 
representative  by  chapter  10  of  the  General  Stjitutes,  which  pro- 
vides: "No  right  of  action  for  personal  injury,  or  injury  to  real  or 
personal  estate,  shall  c€»ase  or  die  with  the  person  injuring,  or  the 
person  injured,  except  actions  for  as-;ault  and  battery,  slander,  crim- 
inal conversation,  and  so  much  of  the  action  for  malicious  prosecu- 
tion as  is  intended  to  recover  for  the  pei*sonal  injury;  but  for  any 
injury  other  than  those  excepted,  an  action  may  be  brought  or 
revivefl  by  the  personal  repn^entative,  or  against  the  personal  rep- 
resentative, heir  or  devisee,  in  the  same  manner  as  causes  of  action 
on  contract.'' 

The  statute  authorizinir  an  action  for  loss  of  life,  through  wilful 
negligence,  was  intended  not  to  restrict,  but  to  enlarge  the  common 
law;  to  give  a  right  of  actio:i  where  none  existed  beK)re,  and  not  to 
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cut  off  one  which  already  existed.  Hansford's  adin'r  v.  Payne  d- 
€o.,  11  Bush,  380. 

It  has  been  suo;g:osted,  inthe  consideration  of  the  case,  that  if  the 
personal  representative  of  an  injured  employe,  who  does  not  die 
immediately,  and  who  leaves  neither  wife  nor  child,  cftn  sue  for  the 
loss  of  time  and  th^  sufferinji:  of  the  deceased,  between  the  time  of 
the  infliction  of  the  injjry  and  his  death,  then  this  will,  in  effect, 
defeat  the  construction  which  has  been  j<iven  to  the  statute;  and 
that  althoujjh,  by  reason  of  having  no  wife  or  child,  no  action  can 
be  maintained  for  the  loss  of  life,  yet  the  jury  will  be  apt  to  con- 
sider it  in  estimating  thedamiiges,  and  render  a  verdict  accordinofly. 
This  is,  however,  suppo-^ing  that  the  jury  will  not  regard  their  oath^, 
and  will  disregard  the  instruction  of  the  court.  The  life  of  a  i)erson 
may,  under  the  tables  of  mortality,  i)e  estim:ited  in  value.  When 
the  jury  are  informed  of  his  age  and  his  ability  to  labor,  they  can 
fix  its  value;  and  certainly  they  will  not  return  damages  for  its 
loss,  when  told,  as  they  were  in  this  case,  that  they  can  not  do  so. 

As  the  law  now  stands  in  this  State,  the  p.^rson Vl  representative 
of  any  person,  who  was  not  in  the  employniLmt  of  a  railroad  com- 
pany, may  sue  for  the  loss  of  his  life  through  the  negle^'t  of  the 
company,  whatever  be  the  degre.»  of  the  neglect,  and  just  as  the 
person  himself  might  have  done  for  ih  ^  injury,  if  death  had  not 
ensuM.  This  is  by  virtue  of  the  first  section  bf  chapter  57  of  the 
General  Statutes,  and  by  the  third  section  a  recovery  may  be  had 
for  the  loss  of  life  of  any  person,  whether  a  railroad  euiploye  or  not, 
if  he  left  a  wife  or  child,  and  it  was  caused  by  the  wUful  neglect  of 
a  person,  company,  or  corporation;  and  the  recovery  may  include 
punitive  damiges. 

But  this  statute  gives  a  remedy  for  the  loss  oj^ife,  and  it  does  not 
abrogate  the  right,  which  existed  atcommDn  law,  of  one  who  is 
injured,  whether  the  injury  he  inflicted  by  a  railroad  company,  in 
whose  employ  he  may  be,  or  not,  and  who  does  not  die  immedi- 
ately, of  either  suing  before  his  death  for  the  loas  of  time  and  his 
suffering,  or  of  his  personal  representative  to  do  so  after  his  death. 

In  this  case,- after  the  testimony  for  the  appellee  was  closed,  the 
appellant  declined  to  offer  any,  and  by  its  counsel  announced,  in 
open  court,  that  it  conceded  its  liability  upon  the  facts  shown,  and 
the  only  question  was  the  measure  of  recovery.  This  was,  in  effect, 
a  withdrawal  of  its  answer.     It  was  a  confession  of  liability. 

It  is  now  urge  I  as  grounds  for  a  reversal,  first,  that  the  court 
improp:*rly  submitted  to  the  jury  the  question,  whether  the  appel- 
lant had  be:Mi  guilty  of  wilful  negle^'t ;  and,  second,  that  the  verdict 
is  excessive.  It  is  said  that  the  answer  admitte  I  the  facts,  and, 
therefore,  the  court  should  have  determine  I  whcither  they  showed 
wilfu.1  neglect,  and  that  this  question  should  not  have  been  left  to 
the  jury.  The  (lucstion  of  negligence  is  a  mixed  one  of  law  and 
fact.  If  dispute  I,  it  is  the  province  of  the  jury  to  find  the  degree: 
if  undisjnited,  th(;  court  determines  it.  Ij.  &  X.  R.  II.  C  >,  v.  Col- 
lins, '2  Duvall,  114.  Jf  it  bj  questionable  in  a  case  where  this  duty 
rests,  it  should  t)e  left  to  the  jury. 

In  this  case,  however,  the  appellant  was  not  prejudiced  by  leaving 
the  character  of  the  negligence  to  the  jury,  because,  if  the  court 
had  determined  it,  it  would  have  been  bound,  upon  the  facts  of  the 
case,  to  have  found  it  to  have  been  wilful. 

We  do  not  feel  at  liberty  to  disturb  the  verdict  upon  the  score 
that  it  is  exces-5ive.  The  deceased,  it  is  true,  was  uncons(»ious  from 
the  time  of  the  accident  until  his  death.  But  no  person  can  tell  the 
extent  of  his  physical  and  mental  suffering;  it  was  voiceless,  save 
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in  the  way  of  moan.  It  was  the  province  of  the  jury  to  fix  the 
damages.  They  had  a  right  not  only  to  find  damages  by  way  of 
compensation  for  the  suffering,  from  the  time  of  the  infiiction  of 
the  injury  until  death,  but  to  also  award  such  exemplary  damages 
aJ5,  under  the  circumstances,  they  saw  fit.  Having  the  right  to 
award  both,  we  can  not  undertake  to  say  that  the  verdict  is  so 
excessive  as  to  authorize  a  reversal. 
The  judgment  is,  therefore,  affirmed. 


Millp:r  v.  Swan  &  Brown,  &t\ 

Swan  &  Brown  v.  Trust  Co. 

Same  v.  Samk. 

(Filed  Dec.  13,  1890.) 

1,  /urisdiction — Prolnite of  ivill  -  I'oid  judgment — A  testatrix  died  in  Jefferson 
coanty  at  the  residence  of  one  M.  By  her  will  she  devised  her  estate  to  D.  The 
will  was  admitted  to  probate  in  the  Hardin  County  Court,  and  D.,  the  dev- 
isee, conveyed  certain  land  in  trust  for  the  payment  ot  his  creditors,  the 
appellees,  S.  and  B.,  being  among  the  number.  Afterwards  a  copy  of  the 
will  was  admitted  to  probate  in  the  Jefferson  County  Court,  and  M.  asserted 
claim  against  the  estate  for  board  and  care  and  attention  to  the  testatrix 
daring  her  last  illness.  This  suit  was  instituted  by  the  administrator  with 
the  will  annexed  to  settle  the  estate  as  an  insolvent  estate,  and  to  sell  the  land 
to  pay  the  debts  of  the  testatrix.  She  left  no  personal  estate,  and  no  debts 
except  the  one  asserted  by  M. 

The  creditors  of  the  devisee  resist  the  suit,  alleging  want  of  jurisdiction 
in  the  Jefferson  County  Oonrt  to  admit  the  will  to  probate.  Held — That  the 
finding  of  fact  by  the  lower  court  and  the  Superior  Court  that  testatrix  re- 
sided in  Jefferson  county  at  the  time  of  her  death,  will  not  be  disturbed  ; 
nor  does  the  judgment  of  the  Hardin  County  Court,  admitting  the  will  to 
probate,  conclude  an  inquiry  in  a  collateral  pioceeding  as  to  the  jurisdic- 
tion of  the  court.  It  is  a  well  recognized  rule  of  law,  that  where  a  court  has 
no  jurisdiction  of  the  subject-matter,  its  judgment  affecting  it  is  void,  and 
a  void  judgment  can  be  assailed  in  either  a  direct  or  collateral  proceeding. 

Section  28,  chapter  113,  General  Statutes,  provides  that  a  judgment  of  a 
Coanty  Court,  admitting  a  will  to  probate,  is  conclusive  of  all  matters,  ex- 
cept as  to  the  question  of  jurisdiction  of  the  court.  The  objection  that  a 
copy  of  the  will  was  admitted  to  probate  in  the  Jefferson  County  Court,  can 
not  be  considered  on  this  appeal. 

2,  DecedenCs  istate — Board — The  evidence  in  the  case  shows  that  M.  and  his 
family  were  in  humble  circumstances,  and  had  for  years  boarded  and  cared 
for  the  testatrix  with  marked  attention,  and  that  the  testatrix  had  repeated- 
ly expressed  her  intention  to  pay  her  board,  and  othercircumstances  showed 
that  M.  was  furnishing  such  board  and  care  to  the  testatrix,  under  expecta- 
tion of  receiving  compensation  therefor.  M.  should  be  allo^'ed  reasonable 
compensation  for  same. 

3,  Attorney* s  fee  —The  suit  having  been  instituted  and  carried  on  for  the 
benefit  of  M.,  no  attorney's  fee  should  be  allowed  him  to  be  paid  out  of  the 
estate. 

Fairleigh  &  Straus  for  Swan  ^  Brown. 

Wilson  &  Thorn  for  Trust  Co. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Pryor. 
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Mrs.  Belle  Compton  died  in  Jefferson  county  in  February,  1886,  at 
the  residence  of  one  T.  B.  ^liller.  She  left  a  last  will  that  was  ad- 
mitted to  probate  in  the  Hardin  County  Court,  in  the  same  month 
and  year  of  lier  death.  Her  si)le  devisee  was  E.  P.  Ditts,  who  con- 
veyed certain  land  devised  to  him  to  S.  T.  Hovey  to  [tay  certain 
debts,  that  of  the  api)ellants,  Swan  &  Brown,  beinjr  among  tiie  num- 
ber. Thomas  B.  ^Miller,  an  a|)pelhint  in  this  case,  with  whom  the 
testatrix  lived  at  her  death,  as-erted  a  cluim  aj^ainst  her  for  board, 
earing  for  her  in  her  illne-s,  and  lor  burial  expenses.  Miller  had  the 
will,  or  a  copy  of  it,  admitted  to  probate  in  the  Jefferson  County 
Court,  and  the  Fidelity  Trust  and  Safety  Vault  Company  was  ap- 
pointed the  administrator,  wkh  tlie  will  annexed,  and  then  institu- 
ted this  action  to  settle  the  estate  as  an  insolvent  estate,  and  to  sell 
the  land  to  pay  the  debts  of  the  testatrix.  She  owned  no  personal 
estate,  and  left  no  debts  except  the  one  asserted  by  Miller.  Ditts, 
with  the  trustee,  Hovey,  and  Swan  cV-  Brow^n,  the  creditors  of  Ditts, 
were  made  defendants,  and  insist  that  the  County  Court  of  Jefferson 
county  had  no  jurisdiction  of  the  i)robate,  for  the  reason  that  the 
County  Court  of  Hardin  had  already  admitted  the  will  to  probate  in 
that  county,  and  it  must,  therefore,  be  afiirme<l,  as  county  courts 
have  the  j::eneral  Jurisdiction  in  such  cases;  that  the  Hardin  County 
Court  had  jurisdiction  of  the  parties  and  the  subjert-matter,  and 
that  Hardin  county  was,  in  fact,  the  county  of  the  residence  of  the 
testatri  -. 

The  testimony  as  to  her  place  of  residence  is  certainly  conflicting; 
but,  it  is  sutticientto  say  that,  as  both  the  court  below,  and  the  Su- 
perior Court,  in  an  appeal  to  that  court,  have  detenidned  that  her 
residence  was  in  Jefferson  county,  we  are  disposed  to  follow  their 
rulingr  on  this  question  of  fact,  and  certainly  the  testimony,  we 
think,  warrants  such  a  finding.  It  is  a  well  recoj^nized  rule  of  law, 
that  where  a  court  has  no  jurisdictio/i  of  the  subject-matter,  its 
judgment  affecting  it  is  void,  and  a  void  judfifment  can  be  assjiiledin 
either  a  direct  or  collateral  proceeding.  Section  28  of  chapter  113, 
(reneral  Statutes,  provides  that  '*  no  will  shall  be  received  in  evi- 
dence until  it  has  been  allowed  and  admitted  to  record  by  a  county 
court,  and  its  probate  before  such  court  shall  be  conclusive,  except 
as  to  the  jurisdiction  of  the  court,  until  the  samt?  is  supersi^d,  re- 
versed or  annulled." 

It  seems  to  this  court  that  that  section  of  the  statute  leaves  the 
(|uestion  of  jurisdiction  to  be  made  at  any  time  or  in  any  proceeding 
where  it  may  become  necesssary  to  question  the  validity  of  the  pro- 
bate, and  as  to  all  other  questions  the  probate  is  conclusive  until  su- 
perseded, annulled  or  revei-sed;  and  this  collateral  attack  as  to  the 
validity  of  the  judgment  or  order  of  probate  by  the  county  court 
can  only  be  made  on  the  question  of  jurisdiction.  The  statute  re- 
<iuires,  where  the  testator  has  a  known  place  of  residence  in  the 
State,  that  his  will  *>shall  t)e  proved  before,  and  admitted  to  record 
by,  the  county  court  of  the  county  of  the  testator's  residence.  Sec- 
tion 2i>,  chapter  118,  General  Statutes. 

This  question  was,  in  effect,  determined  in  this  court  in  the  cawof 
Jacobs' administrator  v.  L.  &  N.  railroad  company,  10  Bu>h,  263. 
It  is  said  by  counsel,  however,  that  the  case  of  Jacobs'  administra- 
tor has  no  relation  or  bearing  on  a  c*ase  like  this,  because  thtt  defend- 
ant, who  was  sued  by  the  administrators  may,  in  fact,  show  that 
the  court  had  no  jurisdiction  to  appoint  him,  and  that  he  was  seek- 
ing a  recovery  without  right  or  title  Here  are  two  orders  or  judg- 
ments of  probate— one  in  Hardin  county  and  one  in  Jefferson  countv 
—and  one  or  the  other  must  be  void.     The  court  holds  that  the  ad- 


MILLER    V.    SWAN    &    BR0\VN,    &C.  63 1 

ministrator  in  the  case  of  Jacobs'  administrator  v.  the  railroad,  had 
no  right  to  sue,  because  the  county  court  in  which  he  qualified  had 
no  jurisdiction  to  appoint  him,  and  the  fact  that  the  question  of  his 
right  to  administer  miijht  have  been  raised  in  that  case',  did  not  pre- 
vent the  defense.  If  the  question  had  been  raised  in  the  Hardin 
County  Court  on  the  probate  between  parties  wiio  had  the  right  to 
resist  it,  on  the  ground  that  the  testatrix  resided  in  JeflTcrson  county, 
then  there  might  be  some  reason  for  holding  the  judgment  final; 
but  there  is  no  such  plea  in  this  case.  The  question  was  never 
raised,  and  the  domicile  of  the  testator  being  a  jurisdictional  fact  as 
to  the  probate,  the  jurisdiction  of  the  County  Court  of  Hurdin  to  ad- 
rait  the  papers  to  probate  may  bo  questioned  in  this  collateral  pro- 
ceeding. 

The  Jefferson  County  Court,  having  jurisdiction  to  probate  the 
will,  no  inquiry  can  thus  be  made  in  this,  a  collateral  proceeding,  as 
to  the  manner  in  which  the  probate  was  had.  The  copy  of  the  will 
may  have  been  the  best  evidence  that  could  have  been  produced  at 
the  time  the  probate  was  had.  The  oiiginal  will  should  have  been 
produced,  as  the  best  evidence,  but  its  production  was  not  necessary 
to  give  the  court  jurisdiction,  if  the  testatrix  resided  in  the  county, 
and  its  non-production  was,  no  doubt,  accounted  for.  The  order  of 
the  County  Court  of  Jefferson  may  be  erroneous,  but  the  will,  or 
the  copy  of  record  in  that  court,  is  an  exact  copy  of  the  will  found 
in  the  Hardin  County  Court.  Walters  v.  Ratclifr,5  Bush,  575.  The  pro- 
bate in  Hardin  is  no  evidence  of  the  testamentary  act,  or  that  su(;h 
a  paper  was  ever  executed ;  but  its  probate  in  the  county  of  testa- 
trix's residence  is  conclusive  until  reversed  or  set  aside  by  some  di- 
rect proceeding. 

As  to  the  board  charged  by  appellant  Miller,  while  there  was  no 
express  agreement  to  pay  on  the  part  of  the  testatrix,  it  is  manifest 
that  from  what  transpired  between  Miller's  family  and  the  testa- 
trix, she  expected  to  pay,  and  Miller  to  re(?eive  com pt»nsation  for  her 
board.  The  testatrix  said,  time  and  again,  that  she  intended  to  pay 
board ;  she  received,  in  her  unfortunate  condition,  the  kindest  treat- 
ment from  Miller  and  his  family ;  was  at  his  house  for  several  years, 
and  with  Miller  and  his  family  in  limited  circumstances,  and  she 
with  no  particular  claim  on;  consequently,  it  is  hardly  reasonable 
to  suppose  that  he  was  taking  care  of  and  providing  for  her  from 
feelings  of  humanity  alone. 

The  attorney's  fee,  under  the  circumstances,  should  be  disallowed 
against  the  administrator,  as  the  action  was  really  brought  at  Miller's 
instance,  and  for  his  benefit.  We  do  not  intend  to  say  that  no  com- 
pen.Siition  should  be  allowed  the  attorney  for  advice  given  the  ad- 
ministrator, but  for  bringing  this  action  no  allowance  should  be 
made,  as  it  was  instigatprl  alone  by  the  creditor,  and  the  attorneys 
in  this  case  were  acting  for  him. 

The  judgment  is  reversed  on  the  appeal  of  Miller,  and  reversed 
only  on  the  appeal  of  Brown  as  to  the  attorney's  fee.  On  the  return 
of  the  case,  the  court  will  allow  the  claim  for  boird  reported  by  the 
com  missioner,  in  addition  to  the  judgment  already  rendered. 
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Lexington  City  National  Bank  v.  Rutherford. 
{Filed  Noi\  12,  1890.) 

1.  Plaintiff  can  not  testify  aj^ainst  defendant  constructively  summoned — No  per- 
son can  testify  for  himself  against  Ji  person  who  is  only  con.structively  som- 
moned.  bat  upoa  the  filing?  of .  the  atfiiavit,  providBd  for  by  sectioa  4<)^  of 
the  Code,  the  allegations  of  the  petition  are  to  be  taken  as  true. 

2.  Principil  anU  ax^c/it — Riti/icition  /ty pfincipaf — Where  an  agent,  in  oar- 
suing  the  instructions  of  his  principal,  and  acting  within  the  scope  of  his 
authority,  becomes  personally  liable  for  the  performance  of  the  contract  he 
makes  for  liis  principal,  and  without  which  personal  liability,  the  orders  of 
the  principal  can  not  be  executed  at  all,  or  not  so  well  executed,  if  a  loss  oc- 
cur to  the  agent,  he  can  look  to  the  principal  for  indemnity. 

In  this  case  the  principal,  by  accepting  property  purcha-»ed  by  the  ajjent 
for  him,  ratified  the  contract;  the  agent  had  made,  and  became  liable  to  him 
for  the  amount  he  had  assumed  to  pay  for  that  property, 

3.  Promise  to  poy  debt  of  another — Where  goods  are  sold  to  one  person,  upon 
the  faith  of  another^s  promise  to  pay  for  them,  and  credit  is  given  to  sach 
other  person  alone,  it  is  not  necessary  that  his  promise  should  be  in  writing 
in  order  to  bind  him. 

Watts  Parker  for  appellant. 

Ben.  P.  Campbell  for  appellee. 

Appeal  from  Jessamine  Circuit  Court. 

Opinion  of  the  court  by  Judge  Young. 

Rutherford  was  Baker's  agent  in  purchasing  hogs  ;  and,  as  such, 
purchased  two  lots,  one  from  John,  and  the  other  from  Win.  Hur- 
naugh,  at  the  price  of  $390.  At  the  time  Baker  bought  the  hogs,  he 
informed  Ilurhaugh  that  he  was  purchasing  them  for  Baker.  Baker 
was  in  the  habit  of  signing  checks  in  blank  and  giving  them  to 
Rutherford  to  fill  up  when  he  made  a  purchase.  On  this  occasion, 
Rutherford  informed  the  Hurhaughs  that  he  did  not  have  any 
checks,  and  if  they  would  wait  until  he  could  see  Baker,  he  would 
get  thechecksand  pay  them.  John  replied  tohim  thatitdid  notinake 
any  (iittercnce,  that  he  would  look  to  him  for  the  money,  if  he  was 
doing  business  for  a  man  that  was  not  good,  and  that  lie  looked  lo 
Butherford  for  the  payment  of  his  money  when  he  delivered  his 
hogs  to  him. 

Win.  Hurluuigh  says  he  sold  his  hogs  to  Kutherford,  and  looked 
tohim  tor  the  pay  for  them.  When  the  hogs  wero  weighed,  Uiitli- 
erford  a^^kt^d  him  to  wait  a  few  days,  that  he  did  not  haw  any 
checks  of  Baker's  with  him,  that  heV'ould  get  them  inafowday-f. 
William  told  him  all  right,  that  he  looked  to  him  for  the  money. 
Rutherford  said  he  would  pay  it,  if  Baker  did  not. 

Rutherford  afterwards  delivered  the  checks  of  B  iker  to  the  Hur- 
haughs, and  they  were  duly  presented  and  paym-nt  refused.  Ruth- 
erford paid  the  Hurhaughs  and  brought  suit  aufainst  B  iker,  allejfinjr 
that  Baker  was  indebted  to  him  for  money  paid  by  him  for  B.iker 
at  the  instance  and  and  request  of  Baker,  lluthcrford  sued  nut  an 
attachment  and  had  it  levied  on  a  debt  due  from  Ogden  to  11  iker. 
The  Lexington  City  National  Bank  tiled  its  petition  in  the  action, 
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allefifed  that  in  another  action  brought  by  it  against  Baker,  it  had 
attached  the  funds  in  Ogden's  hands,  and  denied  the  claim  of  Ruth- 
erford.v.  Baker;  it  asked  to  have  the  money  in  Ogden's  hands  sub- 
jected to  its  debt.    Rutherford's  attachment  had  been  levied  first. 

Ogden  owed  Baker  about  $ ,  which  was  insufficient  to  pay 

either  creditor  in  full.  The  question  was,  which  attaching  creditor 
was  entitled  to  the  fund.  The  court  below  adjudged  that  Ruther- 
ford had  a  valid  claim  against  Baker,  and  directed  Ogden  to  pay  the 
money  into  court,  to  be  applieil  on  Rutherford's  debt. 

From  this  judgment  appellant  prosecutes  this  appeal.  Counsel  for 
appellant  urges  two  reasons  against  the  correctness  of  the  judgment 
of  the  court  below:  First.  That,  as  linker  had  been  only  con- 
structively summoned,  the  evidence  of  Rutherford  was  incom- 
petent, and  that  his  case  was  not  made  out  independently  of  it. 
.  Under  section  606,  Civil  Code,  no  pers:>n  shall  t(*stify  against  a  person 
who  is  only  constructively  summoned.  B  iker  wa.^  constructively 
summoned.  But,  under  section  409,  upon  the  tiling  of  the  affidavit 
therein  provided,  the  allegations  of  the  petition  are  to  be  taken  as 
true.  This  affidavit  was  filed  by  Rutherford.  Bt?sides,  the  evidence 
of  the  two  Hurhaughs,  independently  of  his  evidence,  makes  out 
his  case.  The  most  serious  and  only  important  point  in  the  case  is 
the  second  reason  urged  against  the  judgment  by  appellant,  v^iz: 
^'Admitting  all  the  facts  claimed  by  Rutherford  to  have  been  prop- 
erly proved,  yet  they  do  not  constitute  a  cause  of  action  against 
Baker."  From  the  evidenced  it  is  clear  that  the  Hurhaughs  sold  and 
delivered  the  hogs  to  Rutherford  upon  the  credit  of  Rutherford  ; 
that  the  acceptance  of  the  checks  of  Baker,  afterwards,  were  not 
taken  by  them  with  the  intention  of  releasing  Rutherford's  liability 
to  them,  but  was  intended  merely  as  an  accommodation  to  Ruth- 
erford; and,  in  effdct,  snying  to  him,  if  they  are  paid,  all  right; 
but,  if  they  are  dishonored,  we  look  to  you  for  the  piyment  for  our 
liogs,  as  we  sold  them  to  you,  and  upon  your  credit.  Rutherford 
was  liable  to  the  Hurhaughs  for  the  price  of  the  hogs  sold  and  de- 
livered to  him.  They  looked  to  him  for  the  payment  of  their 
respective  debts,  and  could  have  maintain  jd  an  action  against  him 
to  recover  their  debts. 

Where  an  agent,  in  pursuing  the  instructions  of  his  principal,  and 
acting  within  the  scope  of  his  authority,  becomes  personally  liable 
for  the  performance  of  the  contract  he  makes  for  his  principal,  and 
without  which  personal  liability  the  orcK^rs  of  the  principal  can  not 
be  executed  at  all,  or  not  so  well  execute!,  if  a  loss  occur  to  the 
ag^entit  is  most  clear  that  he  can  lo:)k  to  the  principal  for  indemnity 
for  the  damage  sustained  by  hitn.     Am.^rii*an  L?  iding  C-asos.  878. 

Cascw  may,  indec*  I,  ocrur,  of  such  p^'ciiliar  exigency  as  will  justify 
an  agent  in  making  ailva.ices  or  incurring  expv»nses  beyonci  what 
ordinarily  appertain  to  the  regular  course  of  i)usiness,  for  which, 
nevertheless,  the  principal  will  b3  f:):>uiid  ti)  m  ike  him  a  full  re- 
Imbuniement.    Story  on  Ag.Micy,  SVu 

If  there  be  any  relatii)n  Oc'tvveji  the  pirties,  a  payment  without 
authority  may  be  biuiling  on  th^^  ppr.s;)n  for  wh :>se  us  ^  it  w  is  m  ule, 
if  it  be  made  under  the  pressure  of  a  situ  ition  in  which  one  i)arty 
was  involved  by  the  other's  breach  of  faith.     2  Kent's  C.)m.,  G17. 

RrUtherford  had  purchased  the  hogs  for  Baker,  in  which  purchase 
he  obligated  himself  to  pay  for  them,  lie  delivered  the  hogs  thus 
bought  to  Baker,  and  he  received  them,  knowing  at  the  time  that 
his  agent  had  personally  obligated  himself  to  pay  for  them.  Baker, 
hy  theact  of  receiving  the  hogs,  thus  nititied  the  contract  that  Ruth- 
erford had  made,  and  became  liable  to  him  for  the  amount  that 
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he,  Rutherford,  had  tissumed  to  the  Hurhaughs  for  him.    This  rests 
J      .  upon  principle's  of  common   sense,  and  natural  justice  in  the  trans- 

^  action  of  business.    Thehiw  furnishes  protection  to  the  agent  when 

V  he  suffers  loss  throug-h  fidelity  to  his  employer,  and  ^ives  redress  to 

the  principal  who  sustains  an  injury  from  a  breach  of  orders,  or  neg- 
r..  lectof  duty,  by  the  agent. 

>/  Counsel  for  appellant  also  insist  that  tlie  promise  of  Rutheford  was 

u^  only  a  collateral  undertaking:  to  pay  the  subsisting:  debt  of  Baker; 

f*»^  and,  there  ore,  there  being   no  written  evidence  of  it,  this  action 

J^-  can  not  be  maintained. 

U  We  do  not  think  so.     Rutherford's  promise  to  the  Hurhaughswas 

r^  the  consideration  for  the  sale  and  the  delivery  of  the  hogs;  and  his 

»  promise  was  a   promise  to  pay  his  own  debt  as  between   hini  and 

the'HurhMughs.     The  statute  of  frauds  does  not  apply  to  such  con- 
y  tracts.     1  Bush,  227. 

ij:^-  When  goodsare  sold  to  one  person,  upon  the  faith  of  another's  prom- 

L  ^'  ise  to  i)ay  for  them,  and  credit  is  given  to  such  other  person  alone,  it  is 

f/  not  necessary  that  his  promise  should   be  in  writing  in  order  to  hind 

^^ '  him.      And  ui  thisState  he  is  bound,  even  though  the  pei-son  to  whom 

\'  ,  the  goods  are  sold  be  jointly  liable  with  him  for   the  debt.    9  Ky. 

Law  Ri:i\,  811. 
The  judgment  of  the  lower  court  is  attirmeJ. 
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MbNDEL    &    Co.    V.    KlNNIBfOUTH    BbOS. 

Filed  November  19,  181K).     Appeal  from    Butler  Circuit  Court.     Opinion  of 

the  court  by  Judge  Young,  dismissing. 

Appeals —  I  line  for  filiui^  transcript— Kw.  order  of  the  lower  court  extendinjf 
the  time  in  "which  to  file  bill  of  exceptions  does  not  operate  to  extend  the 
time  in  which  to  file  the  transcript;  Notwithstanding  such  an  order  the 
transcript  must  be  filed  twenty  days  before  the  second  term  of  this  coort 
after  the  granting  of  the  appeal,  unless  the  time  be  extended  by  this  court. 

B.  L.  D.  Guflfy  for  appellants;  W.  A.  Helm  and  Edward  W.  Hiues  for 
appellees. 

TUBNEB-LOOKEB    Co.   V.    TaILOB  &  W1LLIAM8, 

Filed  November  19,  1890.     Appeal  from  Whitley  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Presidiag  Judge  Barbour,  reversing. 

Debtor  i^mi  creditor — FraiiduUnt  preference — Although  an  act  .of  an  insolvent 
debtor  may  have  the  effect  of  preferring  one  creditor  to  the  exclusion  of 
others,  the  transaction  will  be  held  valid  unless  attacked  ander  the  statute 
against  preTerences  by  insolvent  debtors.  Therefore,  where  property,  which 
had  been  transferred  by  an  insolvent  debtor  in  payment  of  a  debt,  was 
attached  by  one  of  his  creditors  as  his  property,  it  should  have  been 
adjudged  to  be  the  property  of  the  preferred  creditor,  who  a.*s«rted  hit 
claim,  the  transfer  not  being  attacked  as  a  preference  under  the  statute. 

Frank  Chinn  for  appellants  ;  Crawford  &  Mason  for  appellees. 
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Red  Riveb  Lumbeb  Co.  v.  Newkibk. 

Filel  November  19,  1890.     Appeal  from    Clark  Court  of   CommoD   Pleas. 
Opinion  of  the  court  by  Judge  Young,  reversing. 

1.  Master  and  sfrranl  -As  between  two  servants  in  a  saw-mill,  the  sawyer 
is  superior  to  the  off-bearer,  and  the  master  is  responsible  for  an  injury  to 
the  off-bearer  caused  by  the  gross  neglect  of  the  sawyer. 

2.  Coniributo))'  nt'giigt'nce-~\Sh^re  the  defendant  has  wilfully  committed  an 
injury,  the  rule  of  contributory  negligence  does  not  apply.  But  when  the 
proof  shows  gross  neglect,  or  a  less  degree  of  neglect,  the  law  of  contribu- 
tory negligence  should  be  given  to  the  .jury,  if  Ihere  be  any  evidence  upon 
which  to  base  it.  The  law,  however,  does  not  relieve  the  party  charged  with 
gross  neglect  from  responsibility  on  account  of  the  contributory  negligence 
of  tne  iLJured  party,  if  he  had  actual  notice  of  the  injured  party's  fault  in 
time  to  protect  him. 

W.  M.  Beckner  for  appellant  ;  Wood  &  Day  for  appellee. 

The  Contbaotinq  and  Building  Co.  v.  Bioos. 

Filed  November  26,  1890.     Appeal  from  Oreenup  Circuit  Court.    Opinion  of 
the  court  by  Presiding  Judge  Barbour,  reversing. 

1.  Railroads — Presumption  of  negligence  overcome — The  st-atutory  presump- 
tion of  negligence  on  the  part  of  a  railroad  company,  arising  from  the 
killing  of  stock  by  its  cars,  is  overcome,  and  the  law  is  for  the  company, 
when  either  the  employes  of  the  company  in  charge  of  the  train,  or  disin- 
terested eye-witnesses,  testify  to  the  facts,  and  show  by  their  testimony  that 
there  was  no^  negligence. 

2.  Paramount  duly  to  passengers — The  paramount  duty  of  those  in  charge 
of  a  train  is  to  prevent  injury  to  the  train  and  its  contents,  and,  although 
injury  to  stock  on  or  near  the  track  can  not  be  averted  without  stopping 
the  train,  it  is  the  duty  of  those  in  charge  of  the  train  not  to  stop  it,  if  it 
can  not  be  stopped  with  safety  to  passengers. 

3.  Duty  as  to  stock  near  track —It  is  only  where  stock  are  on  the  track,  or  in 
close  proximity  to  it,  that  those  in  charge  of  a  train  are  required  to  stop  it 
or  even  lessen  the  speed,  in  order  to  prevent  injury  to  the  stock. 

B.  F.  Bennett  for  appellant ;  T.  H.  Paynter  for  appellee. 

Cain,  adm'b,  &x:,  v.  Cain,  adm^b,  Ac. 

Filed  November  26,  1890.     Appeal  from  Jefferson  Couift  of  Common  Pleas« 
Opinion  of  the  court  by  Judge  Young,  affirming. 

1.  Bills  of  exceptions — The  time  for  filing  a  bill  of  exceptions  In  the  JefSet- 
9on  Court  of  Common  Pleas,  or  in  the  Louisville  Law  and  Equity  Court,  can  ' 
not  be  extended  beyond  one  hundred  and  twenty  days  after  the  order  over- 
ruling the  motion  for  a  new  trial.  As  the  motion  for  new  trial  in  this  case 
-WBS  overruled  on  the  3d  day  of  October,  1885,  and  the  bill  of  exceptions 
was  not  signed  or  allowed  until  the  13th  of  February,  18b6,  one  hundred 
and  thirty  days  after  the  new  trial  was  refused,  the  bill  can  not  be  consid- 
ered, although  the  time  was  extended  by  successive  orders,  no  excuse  for  the 
delay  appearing  in  the  record. 

2.  Transfer  to  ordinary  docAet^In  this  action  against  an  administratrix  on 
a  note,  in  which  the  plaintiff  sought  to  have  defendant  settle  her  accounts 
as  administratrix,  a  plea  of  payment  by  defendant  formed  an  issue  of  fact 
which  defendant  was  entitled  to  have  tried  by  a  jury,  and,  therefore,  the 
action,  on  defendant's  motion,  was  properly  transferred  from  the  Louisville 
Chancery  Court  to  the  Jefferson  Court  of  Common  Pleas. 

John  R.  M.  Polk  for  appellant ;  A.  A.  Hagan  for  appellee. 
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SMirHKBs,  &c,  V.  Commonwealth. 

Filed  November  6,  1890.     Appeal  from  Daviess  Circuit  Court.     Opinion  of 
the  court  by  Jud^<e  Young,  reversinj?. 

1.  .'In  ituiictmcnt  for  kti'pin}^  a  tif^plin^  house  for  thrct:^  months  at  one  time  need 
not  allege  the  particular  three  months  during  which  the  offense  was  com- 
mitted ;  it  is  sufficient  that  there  was  a  selling  for  three  consecutive  months 
and  that  it  was  before  the  finding  of  the  indictment. 

2.  IV'icrcan  in.iictnwnt  is  (iisiuisSi'ii  and  the  case  again  referred  to  the  grand  jury 
and  a  new  indictment  found,  the  prosecution  is  to  be  regarded  as  having 
been  instituted  at  the  date  of  the  first  indictment,  and  testimony  as  to  acts 
of  the  defendant  subsecjuent  to  that  date  is  incompetent,  but,  as  soch  testi- 
mony was  not  objected  to  in  this  case  there  can  be  no  reversal  on  accoont 
of  its  admission.  But  it  Was  error  in  instructing  the  jury  not  to  require 
them  to  find,  in  order  to  convict,  that  the  defendant  had  kept  a  tippling 
house  for  three  months  at  one  time  prior  to  the  date  of  the  first  indictment. 

Thomas  A.  Martin  and  J.  A.  Dean  for  appellant;  P.  W.  Hardin  for 
appellee. 

Gibson  v.  Gibson. 

Filed  November  26,  1890.     Appeal  from  Allen  Circuit  Court.     Opinion  of  the 
court  by  Judge  Yost,  reversing. 

1.  Gifts  by  husband  to  ehildien  in  fraud  of  wife^s  ng^hts — If  a  husband  makes 
a  gift  of  all  or  a  greater  part  of  his  property  to  hi-*  children  by  a  former 
marriage  without  the  knowledge  or  consent  of  his  wife,/i  prima  facie  case  of 
fraud  arises,  and  it  rests  upon  the  beneficiaries  to  explain  away  such  pre- 
sumption. 

2.  Same — Where  a  husband  gives  to  his  children  the  whole  of  his  estate 
with  intent  to  defraud  his  wife  of  her  interest  therein,  the  gift  will  beset 
aside  upon  the  complaint  of  the  widow  so  far  as  it  affects  her  right. 

In  this  case  gifts  made  by  the  husband  to  his  children  by  a  former  mar- 
riage during  his  last  illness,  with  the  fixed  intention  of  depriving  his  wife 
of  sharing  in  his  estate,  are  set  aside  at  the  instance  of  the  widow. 

3.  Joint ;udj^ment—\i  was  error  to  render  a  joint  judgtnent  in  favor  of  the 
widow  against  the  children.  A  separate  judgment  should  have  beett  ren- 
dered against  each  in  proportion  to  the  amount  he  had  received. 

\V    P.  D.  Bush  and  W.  H.  Botts  for  appellant ;  W.  L.  Porter  for  appellee. 

Donahue  v.  McDonald. 

Filed  November  26,  1890.     Appeal  fr;m   Bourbon  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Yost,  affirming. 

Action  against  stakeholder— Vih^ve  one  who  has  staked  money  on  a  bet  or 
wager  sues  the  stakeholder  to  recover  the  money,  the  fact  that  the  plaintiff 
is  not  thb  real  owner  of  the  money,  but  in  making  the  wager  and  the  stake 
acted  merely  as  the  agent  of  another,  whose  name  is  disclosed,  constitutes  a 
good  defense,  as  it  shows  that  the  plaintiff  is  not  the  real  party  in  interest, 
and  has  no  right  to  prosecute  the  aitiou  in  his  own  name.  While  it  is  the 
duty  of  the  stakeholder  under  the  statute  to  return  the  money  to  the  person 
making  the  stake,  when  notified,  the  right  of  action  to  recover  the  money 
is  given  to  the  '*  party  aggrieved,"  who  is  the  real  owner  of  the  fund. 

John  L.  Scott,  Jas.  D.  Mitchell  and  George  C.  Lockhart  for  appellant ; 
Haggard  &.  Benton  for  appellee. 

LOESEB    V.  AXTIN. 

Filed  December  3,  1890.     Appeal  from  Daviess  Circuit  Court.    Opinion  of 

the  court  by  Presiding  Judge  Barbour,  affirming. 

1.  Exemplary  dqma^es — Excessive  verdict — Where  ona  w4o  had  been  bitten 
by  a  vicious  dog  pursued  the  dog  into  the  house  of  its  owner,  and  in  th» 
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presence  of  the  owner's  wife  and  daughter  and  against  their  protest.^shot 
at  the  dog  repeatedly  until  he  had  killed  it,  in  an. action  againat  him  by  the 
owner  of  the  dog  the  jury  were  authorized  to  find  exemplary  damages  ;  and 
a  verdict  for  gSOO  was  not  excessive. 

2.  Instrucliotis  to  the  jury — An  instruction  telling  the  jury  that  if  they  found 
for  the  plaintiff  they  should  find  such  damages  as  he  actually  sustained  and 
such  Hdditioual  sum  by  way  of  exemplary  damages  as  they  might  deem 
proper  in  their  sound  discretion,  did  not  require  the  jury  to  fiud  exemplary 
damages,  but  left  thnt  matter  to  their  discretion. 

Sweeney,  Ellis  &  Sweeney  for  appellant  ;  Haycroft  &  Martin  for  appellee. 

Louisville  9i  Nashville  Railboad  Coupant  v.  Kino. 

Filed  December. 3,  1890.     Appeal  from  Whitley  Circuit  Court.      Opinion  of 

the  court  by  Presiding  Judge  Barbour,  reversing. 

Compromise — Mistake  as  to  extent  of  injuries — Where  one  whose  horse  had  been 
injured  by  a  train  ef  oars  compromised  with  the  railroad  company  aud  ac- 
cepted a  certain  sum  in  settlement  of  his  claim  against  the  company,  the 
mere  fact  that  he  underestimated  the  extent  of  the  horse's  injuries  can  not 
annul  the  settlement  so  as  to  entitle  him  to  recover  an  additional  suoi. 

Hill  &  Denman  for  appellant  ;  H.  C.  Ring  for  appellee. 

Peabson  v.  Campbell  <&  Sons. 

Filed  December  3,  1890.      Appeal  from  Louisville  Law  and   Equity  Court. 

Opinion  of  the  court  by  Judge  Yost,  reversing. 

Agtf icy— Partnership — The  patentee  of  a  machine  sold  to  the  defendant  an 
interest  in  his  invention,  binding  himself  to  construct  at  his  own  expense 
one  machine  and  deliver  it  to  defendant,  complete  and  ready  for  work. 
After  he  had  constructed  the  machine  he  carried  it  to  an  exposition,  with- 
out defendant's  knoiyledge  or  consent,  and  while  there  the  plain tifiF,  at  the 
instance  of  the  ratentee,  did  certain  work  in  repairing  the  ma::hine,  and  to 
recover  the  value  of  his  services  he  brings  this  action  against  defendant. 
Held — That  it  was  error  to  instruct  the  jury  that  they  must  find  for  plain- 
tiff if  they  believed  defendant  held  himself  out  as  a  partner  in  the  machine, 
and  that  plaintifiF  gave  credit  by  reason  of  such  partnership.  As  there  was 
neither  allegation  nor  proof  of  partnership,  such  an  instruction  was  mis- 
leading. But  even' if  a  partnership  had  existed,  the  defendant  would  not 
hnvo  been  responsible  for  the  repairs  unless  they  were  done  by  his  authority, 
expressly  given,  or  implied,  because  it  was  recognized  as  proper  and 
and  necessary  in  the  usual  course  of  the  business. 

R.  J.  Elliott  for  appellant  ;  Sibley  <fe  Gaittier  for  appellee. 

Rioos,  4&G.  V  Stephens. 

Filed  December  3,  1890.     Appeal  from  Kenton  Circuit  Court.     Opinion  of 
the  court  by  Judge  Yost,  affirming. 

1.  Elections — The  strict  rules  which  govern  elections  for  public  officers  can 
not  always  be  applied  to  a  vote  of  the  people  upon  the  question  of  appro- 
priating money  in  aid  of  internal  improvements  or  of  imposing  a  tax  in 
aid  of  schools.  And  where  an  act  providing  for  such  a  vote  makes  no  pro- 
vision for  ascertaining  whether  or  not  a  majority  of  the  legal  voters  have 
▼oted  in  favor  of  a  tax,  an  ex  parte  examination  of  the  board  of  exam- 
iners is  not  final.  The  validity  of  the  election  and  of  every  vote  oast  re- 
remains  an  open  question  which  may  be  tried  by  any  court  of  competent 
j  arisdiction. 

2.  Mistake  in  officer's  certificate — Pleading — In  attacking  the  certificate  of  an 
officer,  it  is  not  necessary  to  allege  in  terms  that  he  has  made  a  mistake. 
It  is  snflicient  to  allege  facts  showing  the  mistake. 

Where  the  question  of  imposing  a  tax  was  submitted  to  a  vote  of  the  peo- 
ple of  a  school  district  and  the  board  of  examiners  of   the  election  Returns 
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certified  that  a  majority  of  the  le^al  voters  entitled  to  vot^eat  said  election  had 
voted   in   favor   of    the  tax,  an  allegation   that  there  were  sixty-nine  lefjal 
voters  in  the  district  and  that  only  thirty-three  of  them  voted  in  farorof  the 
tax,  was  sufficient  to  show  a  mistake  in  the  certificate  of  the  board. 
Hallam  &  Meyers  for  appellant  ;  William  Qoebel  for  appellee. 

Wagneb  v.  Wetmobe. 

Filed  December  10,  1890.     Appeal  from  Campbell  Circait   Coart.    Opinion 

of  the  court  by  Jud^e  Yost,  reversing. 

Fellow  sen-anti — The  master  is  not  liable  for  injuries  sustained  by  his  ser- 
vant through  the  negligence  of  a  fellow  servant  while  engaged  in  the  same 
common  employment,  unless  such  injuries  were  brought  about  by  the  gross 
negligence  of  the  fellow  servant.  And  any  person  in  the, employment  of 
the  same  master  and  uuder  his  control,  whether  his  position  is  eqnal,  infe- 
rior or  superior  to  that  of  the  injured  servant,  so  long  as  he  is  not  intrusted 
with  the  power  of  control  over  that  servant,  is  a  fellow  servant. 

One  who  was  employed  in  shoveling  coke  from  a  barge  into  a  backet 
which  was  hoisted  to  the  bank  by  a  crane  operated  by  an  engiue,  was  a  fel- 
low servant  wich  the  engineer,  and  the  common  master  is  not  liable  for  an 
injury  to  one  of  said  servants  by  the  negligence  of  the  other,  unless  the  neg- 
ligence was  gross. 

Nelson  &,  Desha  for  appellant ;  C.  L.  Raisin  for  appellee. 

WiNOHESTEB    AND    MUDDT    CbEEK  TuBNPIKE   Co.  V.  GbAMT. 

Filed  December  10,  1890.     Appeal  from  Clark  Circuit  Court.     Opinion  of 
the  court  by  Judge  Yost,  reversing. 

1.  Recovery  of  tolls  illegally  collected — Wh-^re  money  has  been  paid  without 
consideration  under  a  mistake  either  of  law  or  fact,  it  may  be  recovered 
back. 

The  plaintifF  in  this  case  is  entitled  to  recover  of  defendant,  a  turnpike 
company,  tolls  which  have  been  collected  from  him  by  defendant  in  excess  of 
the  legal  rate. 

2.  Same — It  was  error  to  render  judgment  against  defendant  for  tolls  il- 
legally collected  by  its  lessee. 

W.  M*  Beckner  for  appellant  ;  Joseph  T.  Tucker  for  appellee. 

Buck  v.  Buck. 

Filed  December  11,  1890.     Appeal  from  Henderson  Cirotiit  Court.    Opinion 

of  the  court  by  Judge  Youog,  affirming. 

Scpiiritc  estate  of  mitried  women  in  hank  stock — Section  16  ©f  act  4,  chapter 
52,  General  Statutes,  which  excludes  the  husband  from  any  interest  in  stock 
''in  any  of  the  banks  of  this  State  "  which  has  been  taken  for  or  transferred 
to  the  wife,  and  expressed  on  the  face  of  the  certificate  or  the  transfer  book 
of  such  stock  to  be  for  her  use,  applies  to  the  stock  of  all  banks  located  and 
doing  businesj*  in  this  State,  and  therefore  applies  as  well  to  stock  of  national 
banks  as  to  that  of  banks  chartered  by  this  State. 

John  Young  Brown  and  Simrall  &  Bodley  for  appellant  ;  E.  G.  Sebree 
and  Montgomery  Merritt  for  appellee. 
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TREADWAY   v.  PllARRIS,  <feC. 

(Fifed  Dec,  6,  1890.^ 

Fraudulent  Conveyance — Limitation — In  an  action  by  the  children  of  dece- 
dent by  bis  first  wife,  to  s(>t  aside  a  deed  for  land,  executed  to  decedent  in 
1848,  aliening  that  said  land  was  purchased  by  decedent  with  money  received 
from  hifl  first  wife,  under  a  promise  to  convey  said  land  to  her,  but  which  de- 
cedent fraudulently  procured  to  be  conveyed  to  himself,  the  second  wife  and 
her  children  interposed  the  plea  of  the  statute  of  limitation  as  a  bar  to  said 
recovery.  The  reply  allej^ed  that  no  caui^e  of  action  accrued  to  plaintiffs 
until  the  death  of  their  father,  who  was  a  tenant  by  the  curtesy.  Held — 
That  the  action  is  barred  by  appellant's  failure  to  institute  said  action  with- 
in five  or  ten  years  after  the  death  of  their  mother.  While  they  could  not 
then  have  recovered  the  possession  of  the  land  held  by  their  father  as  ten- 
ant by  the  curtesy,  they  could  have  maintained  their  action  to  set  aside  gaid 
deed  and  change  the  nature  uf  their  father's  claim  and   possession. 

J.  F.  Winn  and  W.  :\r.  Bockner  for  appellant. 

Leliuicl  Hathaway  for  appellees. 

Appeal  from  Clark  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant's  children  and  heirs  at  law  of  W.  M.  Pharris,  by  his 
first  wife,  brought  thin  action  against  his  children  and  heirs  by  his 
.second  wife,  Hester  C.  Pharris,  also  made  defendant,  for  a  division  of 
his  lands  fairly,  but  in  such  manner  as  to  exclude  a  tract  of  about 
fifty-eight  acres  conveyed  to  the  decedent  in  1.S48,  by  one  Tarlton 
JEinbry,  which  they  pray  may  be  adjudged  to  b«long  to  them,  to  the 
exclusion  of  the  defendants.      '^ 

The  ground  upon  which  appellants  place  their  exclusive  right  to 
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that  tract  of  laud  is,  that  the  consideration  was  paid  to  Einbry  out 
of  the  estate  of  their  mother,  and  that,  thouj^h  there  was  an  agree- 
ment between  her  and  their  father  the  deed  therefor  waste  be  made 
to  her,  he  fraudulently,  and  without  her  knowledge  or  consent,  pro- 
cured same  to  be  conveyed  to  himself. 

The  only  in(iuiry  we  need  to  make  is,  whether  the  recovery 
sougfht  by  appellant  is  barred  by  the  statute  of  limitation,  inas- 
much as  the  demurrer  sustained  to  the  reply  precluded  any  issue  of 
fact. 

Notwithstanding:  about  forty  years  elapsed  from  execution  of  that 
deed  to  institution  of  this  action,  appellant  contends,  and  avoidance 
of  the  statute  of  thirty  years  was  pleaded  in  the  reply,  upon  the 
ground  their  father  was  tenant  by  curtesy,  and  no  action  to  recover 
the  land  could  have  been  maintained  until  his  death.  But,  without 
considering  or  deciding  as  to  sufficiency  of  the  reply  in  that  aspect, 
it  seems  to  us  they  are  barred  t>y  section  G,  if  not  by  section  2,  arti- 
cle 3,  chapter  71,  General  Statutes.  For,  as  the  ground  of  relief  is 
the  alleged  fraud  of  their  father  in  causing  the  deed  made  tt)  him- 
self instead  of  their  mother,  they  had  aciiuse  of  action,  if  ever, 
upon  her  death,  and  not  having  sued  within  either  five  or  ten  ytars 
thereafter,  they  can  not  now  maintain  an  action  to  set  aside  the 
deed,  which  has  to  be  done  before  they  can  recover  the  land. 
While  they  could  not  recover^the  land  during  the  life-time  of  their 
father,  there  was  nothing  10  prevent  institution  of  an  action  to  set 
aside  the  deed,  and  thereby  change  the  character  of  his  claim 
and  possession  from  that  of  absolute  ownership  to  a  tenancy  by 
curtesy. 

Judgment  affirmed. 


Thomas  v.  Bland. 
(Filed  Dec.  6,  1890.) 

1.  Judicial  saUs — Warratity  of  title — The  purchaser  of  land  at  a  jadicial  sale 
may  recover  for  a  breach  of  warranty  of  title,  at^ainst  a  vendor  who  may 
have  conveyed  the  same  to  the  vendee  whose  title  was  sold  at  such  jadicial 
sale.  While  it  is  true  that  such  sale  was  made  without  warranty  of  title, 
still  the  purchaser  had  a  right  to  look  to  the  warranty  previously  given,  a§ 
an  assurance  of  title  ;  and,  as  the  warranty  was  a  covenant  running  with 
the  land,  it  formed  part  of  the  title,  and  the  conveyance,  under  the  ja- 
dicial sale,  passed  to  the  purchaser  all  the  title  of  the  defendant  ;  conse- 
quently, the  right  to  the  warranty  passed  as  an  incident  to  such  title. 

2.  AVj  adjiidicata — Pleading — A  general  demurrer  having  been  sustained 
to  a  petition  to  recover  damages  for  a  breach  of  warranty,  because  thefaets 
alleged  were  insufficient  to  constitute  a  cause  of  action,  and  that  ruling  af- 
firmed by  the  Court  of  Appeals,  and  the  action  dismissed,  that  judgment 
was  not  a  bar  to  the  recovery  sought  by  a  second  action  upon  a  petition  al- 
leging sufficient  facts. 

The  same  weight  is  to  be  given  to  the  finding  of  facts  by  the  court  on  de- 
murrer as  should  be  given  to  the  finding  of  the  same  facts  by  a  jury,  and 
no  second  action  can  be  maintained  on  the  same  facts  ;  but,  if  the  action 
on  demurrer  is  dismissed  on  account  of  theomissiqn  of  an  essential  allega- 
tion which  the  second  petition  supplies,  the  judgment  on  the  allegations  of 
the  first  petition  is  no  bar  to  the  second  action. 

3.  Limitation — An  action  to  recover  damages  for  breach  of  covenant  of 
warranty  of  title  to  land  is  not  barred  until  fifteen  years  after  the  cause  of 
action  accrued. 
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.N.  \V.  Halsteacl  and  Jno.  D.  Wickliffe^for  appellant. 
Jno.  A.  Fulton  andC.  T.  Atkinson  for  appellee. 
Appeal  from  Nelson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Bennett. 

The  appellee,  as  the  purchaser  at  decretal  sale  of  the  tract  of  land 
that  the  appellant  sold  to  V.  R.  8tiles,  with  covenant  of  warranty 
of  title,  said  land  having  been  sold  at  said  decretal  sale  as  the  prop- 
erty of  V.  R.  Stiles,  instituted  this  action  on  the  appellant's  cove- 
nant of  warranty  to  said  Stiles,  to  recover  dama^^es  for  the  loss  of 
said  land  by  eviction,  after  said  purchase  at  decretal  sale,  under  a 
paramount  adverse  title. 

The  first  question  that  the  appellant  makes  is,  that  appellee  can 
not  re(*overon  said  covenant  of  warranty,  because  his  purchase  at 
decretal  sale  was  without  warranty  of  title,  therefore,  he  is  not  in 
privity  with  the  appellant's  covenant  of  warranty  to  said  Stiles,  and 
can  not  recover  on  the  same. 

This  is  error.  A  covenant  of  warranty  of  title  runs  with  the  land, 
to  which  the  vendee  looks  as  security  against  any  defect  in  the  title, 
and  which  is  transmitted  to  each  successive  purchaser;  and  the  fact 
that  a  purchaser,  with  this  covenant,  sells  the  land  to  another  person 
without  his  covenant  of  warranty,  does  not  restrict  the  latter's  right, 
so  far  as  the  previous  warranty  is  concerned,  to  his  immediate  ven- 
dor. If  the  immediate  vendor  has  a  covenant  of  warranty,  as  it  runs 
with  the  land,  it  is  included  in  the  sale  of  hia  title,  notwithstanding 
the  fact  that  he  declines  to  warrant  the  title  thus  conveyed.  This 
covenant  of  warranty  is  not  conveyed  by  a  succeeding  covenant  of 
warranty,  but  by  the  words  of  conveyance;  and  any  words  that 
conveys  the  title,  conveys  the  warranty  that  the  vendor  holds,  be- 
cause,"a8  said,  it  runs  with  the  land,  and  is  transmitted  by  the  con- 
vevance.  Comins  v.  Kennedy,  3  Litt.,  121 ;  Young  v.  Triplett,  5 
Litt.,  246;  Hunt  v.  Oswig:,  17  B.  M.,  83;  Perkins,  &c.  v.  Coleman 
Ac,  12  Ky.  Law  Rep.,  501. 

It  is  true  that  the  purchaser  of  land  at  decretal  sale  does  not  acquire 
a  title  with  covenant  of  warranty  ;  but  he  doas  acquire  all  the  title  that 
the  owner  has,  and  the  covenant  of  warranty  runs  with  this  title, 
which  is  included  in  the  sale  of  it.  As  said,  the  title  is  passed  by 
words  of  conveyance,  and  not  by  the  covenant  of  warranty  ;  the  lat- 
ter runs  with  the  title,  and  is  passed  to  the  vendee  by  the  words  of 
conveyance,  and  not  by  the  covenant  of  warranty ;  and,  as  all  of  Stiles' 
title  was  sold  at  decretal  sale,  the  covenant  of  warranty  passed  with 
the  sale.  To  the  former  action  to  recover  damages  for  a  breach  of 
this  covenant,  a  demurrer  was  sustained  by  the  lower  court,  which 
decision  was  affirmed  by  this  court  upon  the  distinct  grounds  that 
the  petition  was  defective,  and  the  action  was  dismissed .  Thereaf- 
ter this  action  was  instituted,  which,  by  additional  allegations^ 
cured  the  objection  to  the  former  action,  and  said  allegations  present 
a  cause  of  action.  But  the  appellant  contends  that  the  former  ac- 
tion, having  been  dismissed  upon  demurrer,  said  dismissal  bars 
another  action  for  the  same  cause. 

It  is  true,  that  a  Judgment  sustaining  a  demurrer  to  a  petition  al- 
leging a  given  state  of  fact  is  as  conclusive  as  a  verdict  finding  the 
same  state  of  fact  would  be.  The  facts  found  to  be  true  on  the  de- 
murrer, as  well  as  the  facts  found  to  be  true  by  the  Jury,  are  both 
solemn  adjudications  upon  said  facts,  and  are  res  adjudicata.  No  other 
action  can  be  maintained  for  the  same  cause  upon  the  same  grounds 
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that  were  set  up  in  the  first  petition.  The  demurrer  was  an  adjudi- 
cation upon  the  merits  of  those  facts,  and  they  were  found  insuflB- 
cient  to  sustain  a  cause  of  action.  It,  therefore,  may  be  truly  said 
that  there  lia-:?  been  a  decision  upon  the  merits  of  those  facts.  But, 
if  the  action  on  demurrer  is  ciismissed  on  account  of  the  omis- 
sion of  an  essential  alle;jation,  which  the  second  petition  supplies, 
the  judjjment  on  the  alleijations  of  the  first  patition  is  no  bar  to  the 
second  action.  It  is  true,  that  both  actions  were  broup^ht  to  enforce 
the  same  right,  but  the  merits  of  the  allegations  in  the  second  a^ 
tion  being  CHsentialiy  different  from  the  merits  of  the  allegations 
in  the  first  action,  although  the  allegations  in  both  were  to  enforce 
the  same  right,  have  not  been  adjudicated  in  the  second  action.  In 
the  second  action  a  cause  of  action  is  prt^sented;  in  the  first  theallc*- 
gations  have  been  weitrhed  and  found  wanting.  Gould  v.  Evaus- 
ville,  &c.,  J)l  U.  S.,  034.  The  case  of  Wooley,  Ac.  v.  The  Bank  of 
Louisville,  &c.,  81  Ky.,  527,  is  in  perfect  accorci  with  the  foregoinjj 
views  {See,  also,  Yanty  v.  Sweeney,  8  Ky.  Law  Rep.,  139;  Tim- 
berlake  v.  (^ity  of  Newport,  10  Ky.  Law  Rep.,  140. 

It  is  next  contended  by  the  appellant  that  the  limitation  of  five 
years  bars  the  appellee's  right  of  action  upon  said  covenant.  This, 
as  we  think,  is  a  mistake.  We  tbink  that  the  limitation  of  fifteen 
years  controN.  The  statute  appertaining  to  that  matter  is:  That  an 
action  *''u[)on  a  bond  or  obligation  for  the  payment  of  money  or 
property,  or  for  the  performance  of  anif  undertaking,  shall  be  com- 
menced within  fifteen  yeirs  after  the  cause  of  action  first  accrueil." 
The  obligation  here,  upon  the  written  Cv)venant  of  warranty  of  title, 
as  said,  runs  witli  the  land  and  passes  to  any  subsequent  vendee  of 
the  title,  as  thousjh  he  was  ih^y  assignee  thereof,  and  upon  which  he 
cim  sue  for  a  breach  thereof,  as  though  he  was  the  assignee.  Indeed, 
the  sale  of  the  title  transfers  the  covenant  to  him,  and  his  ripht 
to  it  Is  as  complete  as  was  that  of  his  vendor,  to  whom  the  cove- 
nantor had  sold  the  land.  It  is  true  that  recovery  for  the  breach 
sounds  in  damages;  but  the  action  is  on  the  written  covenant,  the 
breach  of  which  is  compensated  for  in  damages.  If  the  obligation 
was  to  pay  property,  the  vendee's  right  of  action  for  a  breach  would 
not  be  limited  to  five  years  after  breach,  but  to  fifteen  yeare.  So 
here,  theobligation  was  to  compensate  any  pe^rson,  entitliHifo  the  l)en- 
efit  of  the  rjbligation  the  vjdue  of  the  land  lost  by  reason  of  the  breach. 
The  only  dilference  in  the  two  c  isi»s  is,  that  in  the  latter  case  the  cove- 
nant lasts  and  runs  witb  the  huul  until  the  breach,  for  which  the 
right  of  action  lasts  fiftet'n  years ;  in  former  case,  the  parties  usually 
agree  on  the  time  of  the  performance  of  the  obligation,  else  the  law 
fixes  a  reas f)nable  time  in  which  it  must  be  performed.  In  either 
the  former  or  latter  case,  hf)wever,  the  beneficiary  of  the  obligrition 
is  entitled  to  fifteen  years  after  breach  in  which  to  bring  his  action. 

The  judgment  is  affirmed. 


Cartkr  v.  Strange,  &c. 

{Filed  Dee,  C,  1800— iVo^  to  be  reported.) 

Husband  and  ivife  —Lo.in  of  moufy  to  hitshand — In  an  action  by  a  creditor  of 
the  husbftud  to  subject  land  held  for  the  benefit  of  the  husband  to  the  pay- 
ment of  his  debt,  the  wife  will  not  be  permitted  to  «et  up  a  prior  eqnitr  for 
the  repayment  to  her  of  money  alleifed  to  hive  been  loaned  to  her  husband 
twenty  years  before  suit  by  the  creditor,  of  whish  there  was  no  written  evi- 
dence of  a  promise  to  repay. 
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Sandidge  &  Sandidge  and  J.  E.  McMurtry  for  appellant. 
Allen  &  Williams  for  appellees. 
Appeal  from  Cumberland  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pry  or. 

The  appellant,  the  creditor  of  the  husband,  is  seeking  to  subject  a 
house  and  lot  to  the  payment  of  his  debt,  that  he  alleges  was  con- 
veyed to  the  father  of  the  debtor^s  wife  for  the  latter\s  benefit,  in 
fraud  of  creditors.  The  case  has  been  heretofore  in  this  court,  and 
the  judgment  reversed  because  of  the  refusal  of  the  chancellor  to 
subject  the  property,  the  record  showing  that  the  conveyance  for  the 
benefit  of  the  wif^  was  based  on  no  other  consideration  tJian  that  of 
love  and  affection. 

On  the  return  of  the  case,  the  wife  filed  her  petition  to  be  made  a 
party  defendant,  and  set  up  her  claim  to  the  property  on  the  ground 
that  she  had  loaned  her  husband  $1,000  some  twenty  years  prior  to 
the  judgment  in  this  case,  and  that  he  promised  to  repay  it  from  time 
to  time,  holding  it  as  her  separate  estate.  The  wife  is  the  only  wit- 
,  ness  to  the  transaction,  and,  while  the  court  is  not  dispOsKi  to  ques- 
tion the  truth  of  her  statement,  a  loan  by  the  wife  to  the  husband  of 
money  for  a  period  of  more  than  twenty  years,  or  of  a  much  less  pe- 
riod, with  iio  written  evidence  of  the  agreement  by  the  husband  to 
hold  it  for  the  wife,  ought  not  to  be  given  priority  over  intervening 
creditors  of  the  husband,  at  least  without  some  notice  prior  to  the 
creation  of  the  debt  of  the  wife's  equity.  However  meritorious  the 
claim  of  the  wife  may  be  against  her  husband,  and  the  helpless  con- 
diti<m  of  her  lamily,  the  sympathy  of  the  chancellor  will  not  justify 
him  in  protecting  thr  wife  in  a  case  like  this  against  the  claims  of 
creditors. 

The  judgment  is  reversed,  and  remanded  with  directions  to  sub- 
ject tlie  [)roperty  to  the  payment  of  the  debt,  and,  if  the  entire  prop- 
erty has  to  he  sold,  the  proceeils,  after  paying  the  debt,  should  be 
secured  to  the  wife. 


Eden  v.  Ratcliff,  &c, 

'      (Filed  Dec.  9,  1890— i\o<  to  be  reported.) 

Question  of  fact— Location  of  corner  of  sun'ey — The  lower  coart  having  de- 
cided the  location  of  a  corner  called  for  in  a  sarvey,  on  appeal  that  finding 
will  not  be  diAtorbed,  as  it  is  not  flagrantly  against  the  weight  of  the  evi- 
dence. 

\V.  J.  Price  for  appellant. 

R.  D.  Davis  for  appellees. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  question  at  issue  in  this  case  is:  Is  the  corner  of  the  Swira 
two  hundred  acre  survey,  at  the  black  letter  **  B  "  on*  the  north  side 
of  the  road,  or  is  it  at  blue  letter  **B"  one  hundred  poles  north  of 
sa^i  road  ?    The  question  was  submitted  to  the  decision  of  the  court. 
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and  the  corner  was  decided  to  be  at  black  letter  **B."  This 
question  was  decided  upon  the  authority  of  several  witnesses,  who 
swore  to  the  fact,  and,  from  what  they  say,  they  knew  whereof  they 
spoke.  The  appellant  al«o  introduced  proof  tending  to  establish  the 
corner  at  blue  letter  **  B."  But  the  court,  upon  the  question  of  fact, 
having  found  in  favor  of  black  letter  **  B  "  as  the  true  corner,  and, 
as  we  can  not  say  the  finding  is  against  the  weight  of  evidence,  the 
judgment  is  affirmed. 


Batlev  v.  Fanning  Oupiian  School. 
(Fifed  fJec,  9.   im)—Xot  to  be  reported .^ 

1.  Judicial  sale — Exceptions  to  commissioner's  report  of  sale — Identifiaxtion  cf 
note  by  morf<riigt' — An  exception  to  n  coramissioner's  rei;ort  of  sale  of  land  to 
satisfy  a  note  secured  by  mortgage,  on  the  ground  that  the  mortgage  doe? 
not  identify  the  note  secured  by  it,  was  insufficient  to  avoid  the  sale,  n^  the 
note  and  mortgage  are  executed  to  the  same  party,  on  the  same  date  and  for 
the  same  sum,  $1,000,  and  the  mortgage  states  that  it  was  given  to  secore 
$1,000. 

2.  Sime— Location  of  niortgaxeJ  lana—Aii  exception,  on  the  ground  that 
neither  the  mortgage  nor  petition  states  the  county  in  which  the  land  is  sit- 
uated, was  properly  overruled,  hs  the  mortgage  was  recorded  in  Christian 
county,  and  the  petition  states  that  fact,  and  the  record  shows  that  the 
mortgagor  died  in  that  county. 

3.  Same— Description  of  /<?«./— The  mortgflged  land  is  sufficiently  described, 
where  the  number  of  acres  of  each  parcel,  the  perj*ons  from  whom  each 
parcel  was  purchased  are  given,  and  the  deed  of  each  person  is  referred  to 
as  recorded. 

4.  Same — Exhibits — A  mortgage  not  indorsed  as  filed  by  the  clerk  of  the 
court,  having  been  treated  as  an  exhibit  by  the  court,  was  sufficleni. 

.5.  Same  — Service  of  process  on  infants — i'he  failure  of  the  sheriff  to  <tflt« 
in  his  return  of  service  of  summons  on  infant  defendants,  that  the  person 
to  whom  a  copy  of  the  summons  was  delivered  was  the  mother  and  custo- 
dian of  the  iniant.*,  did  not  avoid  the  proceedings  for  sale,  as  the  petition 
shows  appellant  was  the  mother  and  custodian  of  the  infants  ;  besides,  it  i* 
presumed  that  the  officer  followed  the  direction  of  the  petition  as  to  the 
proper  person  to  be  served. 

6.  Jiiii}!;mcnts^  void  and  erroneous  -The  purchaser  at  a  judicial  sale,  which 
ia  not  void,  but  merely  erroneous,  acquirts  title  to  the  laud  purchased  :  and. 
asappellent  admits  that  the  land  mortgaged  was  the  land  purchased  by  her. 
she  acquired  title  to  the  land  Murchased. 

W.  R.  Littell  for  the  appellant. 

W.  P.  Winfrie  for  appellee. 

Appeal  from  Christian  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  was  the  purchaser,  at  decretal  sale,  of  the  land  sold  to 
satisfy  a  morti2:age  executed  by  her  husband,  since  deceased,  to  thea{>- 
pellee,  to  secure  the  payment  of  $1,0:50,  borrowed  money.  J^^he 
excepted  to  the  report  of  sale  upon  the  following  ground**:  Fir?t, 
Because,  as  the  mortgage  contains  no  promise  to  pay  $1,<MK»,  nor  re- 
fers to  the  note  as  evidence  of  that  fact,  there  is  not  sufficient  evi- 
dence, as  against  infants,  that  the  mortgage  was  given  to  secure  the 
note  sued  on.    In  answer  to  this  contention,  it  is  only  ne«>#ary  to 


r 


HIGGINS    V.    PRATER,    SHERIFF,    &C.  645 

say  that  the  note  and  mortgrage  are  executed  to  the  same  party,  and 
b€»r  the  same  date,  and  the  niortgra^e  says  that  it  was  given  to  se- 
cure the  payment  of  $1,000,  <fee.  Tiie  inference  from  these  allegations 
is  sufficient  to  authorize  th(»  conclusion  that  the  note  sued  on  is  se- 
cured by  sai<i  mortgage.  Besides,  the  guardian  ad  litem  states  in 
his  report  that  he  has  investigated  the  case,  and  that  the  infant  de- 
fendants have  no  defense,  c&c.  This  disi)enst's  with  the  necessity  of 
proof  that  would  otherwise  be  required.  Second.  Because  neither 
*  the  petition  nor  mortgage  shows  in  what  county  or  State  the  land  is 
located.  The  mortgage  was  recorded  in  Christian  county,  and  the 
petition  states  that  fact.  As  to  the  residence  of  Mr.  Bailey,  we  think 
that  there  is  enough  in  the  record  to  show  that  he  resided  in  Chris- 
tian county  at  the  time  of  his  death.  Third.  Because  the  land  is  not 
identified.  The  number  of  acres  in  each  parcel  of  land  mortgaged 
is  given,  the  person  from  whom  each  parcel  was  purchased  is  given 
and  the  deed  of  each  person  is  referred  to  as  recorded,  &c.;  and,  last- 
ly, the  lan(i  is  fully  identifie  I  and  described  in  the  judgment. 
Fourth.  Because  the  mortgage  is  not  endorsed  filed  by  the  clerk.  It 
is  evident  that  the  court  considered  the  mortgage  as  an  exhibit  in 
the  case,  winch  ends  all  controversy  in  regard  to  that  matter.  Fifth. 
Because  it  is  not  stated  in  the  service  of  the  summons  served  on  the 
api)ellant,  as  the  mother  and  custodian  of  the  infant  defendants, 
that  she  was  their  mother  and  custodian.  The  petition  shows  that 
she  was  tlieir  mother  and  custodian;  and,  we  must  presume,  in  the 
alienee  of  any  thing  to  the  contrary,  that  tlie  officer  followed  the  di- 
re<*tion  of  the  petition  as  to  the  proper  person  to  serve,  etc.  Be- 
i>ide*s,  it  is  clear  that  she  was  the  proper  person  to  be  served. 

If  the  judii:ment  is  not  void,  Imt  simply  erroneous,  in  consequence 
of  the  alleged  defects,  the  purchaser  takgs  a  title  to  the  land,  notwith- 
standing jud^nnent  may  be  reversed  on  account  of  these  defects. 
But  the  judgment  is  not  void  in  consequence  of  said  defects.  The 
judgment  cures  them,  at  least  so  far  as  the  appellant  is  concerned. 
The  only  question  upon  which  she  takes  any  risk,  is  the  fact,  is  the 
land  sold  the  siime  land  that  was  jnortgaged,  and  she  admits  that 
it  is. 

The  judgment  is  affirmed. 


IIiGGiNS  V.  Pratp:r,  sheriff,  «&c. 

Hill  v.  Hamilton,  sheriff,  &c, 

{Filed  Dec,  9,  1890.) 

Constitutional  hiw — Tax  in  a  hi  of  Agricultural  and  Afi'clianical  College — The 
jict  of  the  Lefeirtlature  of  18S0.  imposir^  a  tax  of  one-half  cent  on  al)  taxa- 
ble property  in  the  State,  in  aid  of  the  Agricultural  and  Mechanical  College, 
an  edacatiouftl  institution  under  the  control  of  the  State,  is  not  in  violation 
of  article  11  of  the  constitution. 

>Vhile  it  is  clear  that  this  institution  is  not  a  part  of  the  common  school 
system,  the  tax  should  be  held  as  constitutional  if  there  ib  any  doubt  as  to 
its  constitutionality,  as  all  doubts  of  i\\^  constitutionality  of  an  act  of  the 
Liegislature  must  be  resolved  in  its  favor. 

Construing  article  11  in  the  light  of  the  pMst  history  of  the  school  fond, 
and  the  intention  of  the  framers  of  the  constitution  relative  to  that  fund, 
it  i«  clear  that  aid  by  the  Legislature  to  institutions  of  learning,  other  than 
oommon  schools,  was  not  forbidden  by  that  article. 
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A.  P.  Humphrey,  A.  H.  Howard,  Win.  Lindsay  and  Young  4 
Trabue  fo  app(:*llant.s, 

Breckinridjje  &  Shelby,  Simrall  &  Bodley  and  H.  S.  Barker  for 
appellees. 

Appeal  from  Magoffin  Circuit  Court. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  question  presented  in  these  cases  is  not  only  an  important, 
but  a  (telicate  one.  Delicate,  because  we  must  determine  whether  a 
lejjislative  act  is  constitutional ;  and  important,  b(H»4Uisc  it  relates  to 
education,  which  has  been  said  to  be  the  birthright  of  every  child 
born  in  a  rei»ul>lic. 

Its  consideration  has  been  delayed  because  of  repeated  legisUtive 
agitation  upon  the  subject;  but,  as  a  convention  is  now  in  st^^^ion. 
framing  a  proposed  organic  law  for  tlie  JState,  it  is  proper  that  it 
should  be  decided. 

Our  Legislature,  in  1880,  passed  a  statute  imposing  a  tax  of  one- 
half  a  cent  on  each  $100  in  value  of  taxable  property  in  the  State,  for 
that  year,  and  for  each  subsequent  year,  for  the  benetit  of  the  Aj;ri- 
cultural  and  Mechanical  College  of  Kentucky,  which  is  an  eiluca- 
tional  instituti(m  incorporated  by  the  law  of  the  State,  and  under  its 
control. 

The  tax  is  a  small  one.  The  owner  of  $10,000  worth  of  property 
pays  but  fifty  ceiit^  a  year.  If  unconstitutional,  however,  then  it  is 
oppression,  iiuwever  small.  The  tax  upon  the  British  tea,  which 
wa-i  thrown  overboard  in  Boston  harbor,  was  but  three  pence  per 
pound.  It  is  iirge<l  that  it  is  so,  under  article  eleven  of  our  constitu- 
tion, which  provides: 

**  The  capital  of  the  fund  called  and  known  as  the  *  Common 
School  Fund,*  consisting  of  ;?1, 220, 708. 42,  for  which  bonds  have  l>een 
executed  by  the  State  to  the  board  of  education,  and  $78,500  of  stock 
in  the  Bank  of  Kentucky  ;  also  the  sum  of  $51,223.29,  balance  of  in- 
terest on  the  school  fund  for  the  year  1848,  unexpended,  together 
with  any  sum  which  may  hereafter  be  raised  in  tlie  State  by  laxa- 
ti(mi  or  otherwise,  for  purposes  of  education,  shall  be  held  in- 
violate for  the  purpose  of  sustaining?  a  system  of  common  schools. 
The  interest  and  dividends  of  said  funds,  together  with  any  sum 
which  may  be  produced  for  that  purpose  by  taxation  or  otherwi.«»e, 
may  be  appropriated  in  aid  of  common  schools,  but  for  no  other 
purpose.  The  (Jeneral  Assembly  shall  invest  said  $51,223.29  in  some 
safe  and  profitable  manner;  and*  any  fiortion  of  the  interest  and  div- 
idends of  said  school  fund,  or  other  money  or  |»roperty  raised  for 
school  purposes,  which  may  not  be  needed  in  sustaining  common 
schools,  shall  be  invested  in  like  manner.  The  (ieneral  Assembly 
shall  make  provision  by  law%  for  the  payment  of  the  interest  of  said 
school  fund:  ProrUJed,  That  each  couiity  shall  be  enlitle<l  to  its 
proportion  of  the  income  of  said  fund,  and  if  not  calle<J  for  for  com- 
mon school  purpose**,  it  shall  be  re-invested  from  time  to  time  for  the 
benefit  of  such  county.'* 

If  the  college  can  fairly  be  considered  a  part  of  our  common 
school  system,  then  this  is  an  end  of  the  controversy. 

It  is  unsectarian  in  character.  Its  desij^n  is  to  fuinish  at  a  cheap 
rate  of  tuition  a  practical  and  liberal  education  to  the  rich  and  poor 
alike;  a  place  for  the  education  of  the  boy  of  the  millionaire,  the 
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mechanic  and  the  farmer;  one  where  the  children  of  the  mass 
of  our  people,  whether  they  come  from  the  mountains  or  the  valleys, 
can  prepare  Ihemselvt^  for  proper  citizonship.  It  has  a  normal  de- 
partment, and  is  subject  to  the  control  of  a  State  board  of  trustees. 

Each  lej^islative  district  of  the  State  can  send  one  student  per  year, 
who  may.  take  the  entire  collejfiate  course  free  of  charjjje  for  tuition  ; 
and  it  may  in  like  manner  send  for  one  year  not  more  than  four  per- 
sons, in  the  discretion  of  the  board  of  control,  who  are,  or  intend  to 
be  teachers. 

Notwithstanding  all  this,  however,  we  think  it  clear,  in  the  light 
of  the  proceedingfs  of  the  convention  which  framed  our  constitu- 
tion, and  legislation,  prior  and  subsequent  thereto,  as  well  as  from 
the  opinions  of  this  court  in  the  case  of  Halbert  v.  Sparks,  9  Bush 
259,  and  Collins  v.  Henderson,  &c.,  11  Bush,  74,  that  this  institution 
can  not  be  regarded  as  a  part  of  our  common  school  system.  In 
fact,  this  is  virtually  conceded  in  argument.  Thisti\x  was,  therefore, 
not  leviwl  in  aid  of  the  common  school  system;  and  this  brings 
us  to  the  consideration  of  the  highly  important  question,  which 
is  res  hdeyra,  whether  the  Legislature  can  cimstitutionally  aid,  by 
taxation,  kny  educational  institution  whatever,  other  than  common 
schools.  It  is  plain  that  it  is  not  expressly  forbidden  by  the  article 
of  the  constitution  above  cited.  An  implied  prohibition  is,  how- 
ever, claimed.  Any  doubt  as  to  the  constitutionality  of  the  statute 
must  be  resolved  in  its  favor  by  the  courts;  and,  while  a  legislature 
ought  not  to  exercise  a  doubtful  power,  yet,  if  it  has  done  so,  and  it  be 
claimed  that  the.  power  is  constitutionally  denied  to  it  by  implica- 
tion, then  such  implication  should  be  clear,  inasmuch  as  in  its  ab- 
sence, in  a  case 'like  this  one,  the  Legislature  has  full  power  over  the 
subjec't.  It  is  urged  that  the  words,  *' together  with  any  sum  which 
may  be  hereafter  raised  in  the  State  by  taxation,  or  otherwise, /or 
purposPH  of  education^  shall  be  held  inviolate,  for  the  purpose  of 
sustaining  a  system  of  common  schools,^'  are  so  plain  that  there  is 
no  room  for  construction.  In  other  words,  that  the'organic  law  has 
confined  the  use  of  any  money  raised  by  taxation  to  the  support  of 
common  schools.  In  determining  this  question.,  this  court  can  not 
c<msider  whether  the  result  may  cripple  rival  institutions,  or  possi-. 
bly  atl'ect  the  future  prosperity  of  our  common  school  system.  These 
are  matters  of  expediency  that  address  themselves  to  the  law  aiaker,. 
and  not  to  the  courts.  If  the  words  of  a  statute  or  a  constitution*  be 
within  themselves  perfectly  plain  as  to  the  purpose  of  the  maker, 
then  they  must  be  followed  by  the  courts.  The  true  intention  of  the 
provision  is  to  be  ascertained.  In  doing  so,  we  look  first  to  the 
words.  If  they  clearly  express  the  thoiujht,  and  there  be  no  ambig- 
uity, then  there  is  nothing  left  for  construction.  They  are  in  such  a 
case  to  be  accepted  literally,  because,  by  doing  so,  the  spirit  of  the 
law  is  ascertained.  In  sudi  a  case,  the  courts  can  not  add  to  or  take 
away  by  construction.  If,  however,  after  considering  the  language, 
doubt  remains  as  to  the  purpose  of  the  law,  then  courts  nia.v  resort 
to  extrinsic  aids  to  ascertain  it,  such  as  the  purpose  that  was  in  view, 
or  the  mischief  tu  be  remedied;  and  in  case  of  a  constitutional  pro- 
vision of  the  proceedings  of  the  convention  that  framed  it. 

Even  penal  statutes,  which  are  tu  be  construed  strivtiy,  are  not  to 
be  construed  so  far  in  that  direction  as  to  defeat  the  purpose  of  their 
enactment.  It  seems  evident  to  us  that  the  words  of  this  constitu- 
tional provision  are  not  beyond  the  need  of  construction.  It  says  : 
"Together  with  any  sum  which  may  lx»  hereafter  raised  in  the  State 
by  taxation,  or  (Jthenriae,  for  purposes  of  education,  shall  t)e  held  iu- 
violate,  for  the  purpose  of  sustaining  a  system  of  common  schools.^' 
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This  lang:uao:e,  taken  literally,  includes  every  dollar  raised  in  the 
State  for  purposes  of  education,  whether  by  taxation,  private  sub- 
scription, or  donation.  Evidently,  however,  the  intention  was  to 
include  only  pitMic  money,  raised  by  public  authority  for  public  ed- 
ucation. 

Again,  it  was  decided  by  this  court  in  Auditor  v.  Holland,  Ac.,  14 
Bush,  147,  that  the  Legislature  could  not  abdicate  its  authority  over 
the  eonuiion  school  fund,  made  sacred  for  that  purpose  by  the  con- 
stitution, in  favor  of  any  authority ;  and  that  the  common  school 
sj'stem  must  be  uniform  and  common  to  the  whole  State.  Now, 
local  school  taxation  is  by  the  authority  of  the  State,  and  for  **  pur- 
poses of  education.''  It  falls  within  the  letter  of  this  article  of  the 
constitution.  But,  evidently,  it  was  not  intended  to  prevent  it;  and 
the  article,  properly  construed,  refers  to  money  raised  by  the  State 
for  the  purposes  of  general  public  education. 

Thus,  we  see,  the  entire  article  can  not  be  taken  literally.  The 
term  **Hchool  fund,"  occurs  several  tinjes  in  it,  and  undoubtedly 
means  common  school  luiid.  Are  the  words,  "purposes  of  Kluca- 
tion  ''  to  be  taken  literally,  then,  and  construed  to  mean  thatall  pub- 
lic money  raised  for  any  and  all  educiitional  purpost»s  must  bea^rae 
a  part  of  the  common  school  lund?  In  other  words,  does  the  con- 
stitution impliedly  forbid  the  raising  of  any  public  money  by  taxa- 
tion for  any  educational  purposes,  save  the  general  common  school 
fund  of  the  State?  ('ommon  school  education  is  the  subject  of  the 
article.  No  other  sort  of  education  is  nanuHl,  and  the  very  next 
clause  after  the  words,  **  together  with  any  sum  which  may  be  here- 
after raised  in  the  State  by  taxati(m,  or  otherwise,  for  purposes  of 
education,  shall  be  held  inviohitf'  for  the  purp()»<e  of  sustain- 
ing a  system  of  common  s(  hools,''  is:  **Thc  interest  and  dividends 
of  said  funds,  together  with  any. sum  which  may  be  produced 
for  fhaf  purpose  by  taxation,  or  otherwise,  may  be  appropria- 
ted in  aid  of  common  sch.mls,  but  for  no  other  purpose."  What  in 
the  meaning  of  the  words,  **  together  with  any  sum  which  maybe 
produced  for  f/iccf  purpose  by  taxation,  or  otherwise,"  unU*^  s  it  ht*  a 
sum  produced  by  taxation  for  the  pur[)ose  ofsupporting  the  common 
schools?  **  T/iaf  purpose ^^  means  a  single  purpose,  already  in  the  . 
mind  of  the  reader.  The  only  single  purpose  in  contemplation  is 
^ommon  school  education ;  and  it,  therefore,  seems  to  us  that  the  words 
.  **for  purposes  of  education  "  in  the  first  clause  are  defined  and  limited 
in  meiuiing  to  thesubject  they  refer  t\) ;  that  they  are  confined  t)ythe 
wording  of  the  second  clause  to  a  singular  meaning,  and  should  be 
•mderstood  as  if  they  read,  **  purposes  of  common  school  education." 
The  words,  **  (/aU  purpose,"  express  the  scope  and  limit  of  the  taxa- 
tion referred  to,  and  if  it  had  been  intended  to  prohibit  taxation 
for  any  kind  of  education,  save  common  school  education,  it  is  likely 
it  would  have  been  done  in  positive  terms. 

If  the  above  view  be  incorrect,  then  the  wording  of  the  constitu- 
tion leaves  the(iu(»stion  at  least  in  doubt,  and  we  turn  to  the  extrin- 
sic aids  for  construction.  They  demonstrate  the  correctness  of  our 
view. 

The  original  of  the  school  fund  named  in  the  constitution  came 
from  the  general  governmen'.  In  183G,  it  distribuiejl  among  the 
States  a  large  surplus  of  money,  this  State's  portion  b?ing  nearly 
$1,500,01)0.  It  should,  perhaps,Mn  view  of  the  understanding  with 
which  the  donation  was  made,  have  set  apart  the  entire  sum  for  the 
support  of  a  general  r^vstein  of  education.  It  did  so,  however,  in 
1837,  to  the  extent  of  $I,0IK),00{).  In  1838,  the  L-tegislature  reduced 
the  sum  to  d8oi),oi)0,  for  which  sum  State  bonds,  bearing  interest 
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payable  seini-annually,  were  issued  to  the  board  of  education. 
Those  in  authority  regarded  this  as  a  debt  due  by  the  State  to  itself; 
therefore,  the  payment  of  interest  was  itegjlected,  10  which  default 
the  Legislature,  by  its  action,  was  a  party.  The  money  thus  dona- 
ted to  the  State  was.  in  the  main;  used  in  the  constr^iction  of 
internal  improvements.  In  1845  the  Legislature  directed  the  board 
of  education  to  surrender  the  bonds  that  had  been  executed  W  it  to 
the  Governor,  with  directions  that  he  burn  them,  lists  thereof  betngf 
kept,  and  this  was  done.  The  friends  of  common  school  education 
became  alarmed. 

In  1848  the  Legislature  passed  an  act  which  recou:niz5erl  thi?  sacred- 
ness  of  the  original  debt  directed  the  execution  of  a  bond  to  the  board  of 
education  for  its  unpaid  interest,  amounting  then  to  nearly  $-JOi),000,  but 
made  it  payable  at  t/ie pleasure  0/  the Lpgialafure,  and  ordered  a  vote 
of  the  people  as  to  whether  a  tax  of  two  cents  on  the  $100  of  taxable 
property  should  be  levied  '*  for  the  purpose  of  establishing  more  per- 
manently a  common  school  system  in  the  State."  It  carried  by  a 
very  lar^e  majority. 

The  convention  that  framed  our  present  constitution  met  the  fol- 
lowing year.  The  public  mind  was  still  excited  in  regard  to  the 
then  re(!ent  invasion  of  the  common  school  fund.  This  was  the  mis- 
chief' to  be  remedied,  and  it  was  to  be  done  by  placing  the  bond  be- 
yond the  caprice  of  future  Logislaturcs.  It  then  existed  only  by 
legislative  sufferance,  as  neither  of  the  two  first  constitutions  of 
the  State  contained  any  provision  as  to  education.  Prior  to  1849,  we 
do  not  think,  in  the  light  of  all  historical  information  at  hand,  it  can 
fairly  be  said  there  was  any  conflict  between  the  friends  of  higher 
and  lower  education.  If  so,  it  is  likely  it  would  have  been  carried 
into  the  convention  of  that  year,  and  there  is  no  trace  of  it.  The  de- 
bates in  that  body  show  that  this  was  not  the  (juestion  before  it. 
It  was  never  named.  Thi^  silence  is  significant,  in  the  consideration 
of  this  case.  The  purpose  was,  in  the  lanjjuage  of -one  of  the  lead- 
ing members  of  the  convention,  *' to  place  the  common  school  fund 
beyond  legislative  control.'*  Its  intei>;riiy  in  the  future  was  the  ob- 
ject in  view.  Some  favored  a  future  tax  for  it  by  constitutional  guar- 
antee, while  others,  although  in  favor  of  making  the  then  fund 
inviolate,  desired  to  leave  future  tiixatiou  to  the  legislation.  This 
was  the  main  ground  of  difference.  The  last  view  prevailed,, and 
it  clearly  appears  from  the  debatt^  that  not  only  the  members  gen- 
erally, but  especially  the  author  (Mr.  Wicklitf*)  of  this  article  of  our 
constitution,  used  th^*  terms,  "educational  purposes,'*  ^md  **  com- 
in<m  school  purposes  ''  as  synonymous  terms.  While  a  constitution 
derives  its  force  from  its  adoption  by  the  people,  and  the  debate  in 
the  convention  which  framed  it  is  by  nomeans  conclusive  of  its 
meaning,  as  some  members  may  have  ac;'epted  it  in  one  sense  and 
some  in  another,  yet,  in  the  language  of  Judge  Cooley,  **  When  the 
inquiry  is  directed  to  ascertaining  the  mischief  civ'signed  to  be  reme- 
died, or  the  purpf)se  sought  to  be  accomplished  by  a  particular  pro- 
vision, it  may  be  proper  to  examine  the  proceovlings  of  the  convention 
which  fratiied  the  instrument.  Where  the  proceedings  clearly  poiAt 
out  the  purpose  of  the  provision,  the  aid  will  be  valuable  and  satis- 
factory."   Cooley^sC()n.  Lim.,  GG. 

It  can  not  be  presumed  that  the  people,  when  they  accepte<l  the 
constitution,  were  ignorant  of  the  events  which  led  to  the  adoption 
of  this  provision.  They  were  then  a  part  of  the  history  of  the  State. 
The  people  were  aware  of  the  mist»hief  to  be  remedied,  and  of  the 
reiil  purpose  and  nu^aning  of  this  provision. 
It  has  received  this  construction  for  so  iong  by  the  other  depart- 
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mente  of  the  State  government,  that  the  argfument  ab  inconvenienli 
has  force. 

Other  institutions  of  an  educational  character,  and  which  do  not 
constitute  a  part  of  our  common  school  system,  have  for  years  been 
supported  .by  «:eneral  taxation.-  It  is  said  they  are  of  a  charitable 
charact-^r,  and  are  so  supported  upon  this  {ground,  education  being 
merely  incidental  and  not  primary  in  their  •existence.  Gnint  that 
this  is  true  as  to  some  of  them  ;  but  it  can  hardly  be  so  said  of  the 
*'  Institution  for  the  Etbirafion  of  the  Blind,"  where,  as  the  act  of 
incorp(,rati(>n,  and  the  subsequent  acts  in  support  of  it  show,  the 
primary  purpose  is  to  educate  the  inmates  of  the  institution. 

If  a  county,  or  city,  or  a  town,  nniy  levy  a  tax  to  support  a  school 
other  than  a  common  school,  while  the  State  can  not  do  so,  then  an 
arm  or  sub-division  may  do  what  it  can  not  do,  and  thus  defeat 
this  provision  of  the  constitution^  if  it,  in  fact,  inhibits  such  a  tax. 

If  it  be  true  that  the  framers  of  our  constitution  intended  to  for- 
bid any  public  aid  to  any  educational  institution,  save  our  common 
schools,  then  they  did  that,  which,  so  far  as  we  have  been  able  to 
examine,  has  been  done  in  no  other  State  in  the  Union  ;  and  to-day, 
in  many  of  them,  as  in  Illinois,  Virtfinia  and  Michigan,  higher  in- 
stitutions of  learning  tlum  their  common  schools  are  liberally 
supported  by  general  taxation,  reflecting  credit  upon  thefu  and 
drawing  many  of  our  youth  there  for  liberal  inluciition. 

In  our  opinion,  this  article  of  the  constitution,  when  all  of  it  1* 
considenid,  and  especially  when  read  in  the  light  of  its  hi-tory,  the 
mischief  intended  to  be  remedied,  and  the  practical  construction 
which  has  been  given  to  it,  does  not  forbid  aid  by  the  State  to  an  ed- 
ucational institution  oth^^r  than  a  common  school,  if  the  Legisla- 
ture, in  its  wisdom,  sees  lit  to  extend  it.  The  framers- of  it,  and  the 
people  adopting  it,  were  moved,  not  by  a  fear  of  too  much  education, 
but  of  too  little,  by  a  future  diversion  of  thes-jhool  fund  to  other  pur- 
poses. 

The  judgments,  holdingthestat'itein  (juestion  to  be  constitutional, 
are  affirmed,  J udge  L.nvis  dissenting. 
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i  Fifed  Dec,  18,  1890.) 

Convevafuf  ^Ijfe  fstate — The  granting  clause  of  a  deed  i«  as  follows,  viz' 
^' Hdi'd  this  i/iiy  i^iz't'n,  i;/rtnfn(\  bori^aiugii  ami  sold  to  Hettit'  fi,  Bodinf^"  The 
habendura  clause  is  as  follows,  viz:  **'/'<'  ///rr  anJ  (o  hold  unto  the  said  IhtUt 
E.  Boitiue.  -(ci/'c  of  the-  sfi/d  A'.  W.  Bod  in  e^  and  to  her  (hildrcn  by  him  be^etttn, 
fote-crJ*'  This  appeal  involves  the  question  as  to  whether  or  not  a  fw 
simple,  or  only  a  life  estate,  passes  to  Hettie  I'.  Bodine.  nnder  laid  deed. 
Hi-ld — That  slie  is  entitled  to  a  life  estate,  with  remainder  to  her  children  by 
R.  W.  Bodine.  The  role  giving  preference  to  tlie  granting  clanee  of  a  deed, 
rather  than  to  the  habendum,  wliere  an  inconsistency  between  them  exist*, 
admits  of  exceptione.  The  court  will  consider  the  whole  instroment,  and 
give  some  meaning  to  every  part,  if  possible. 

Montgomery  Merritt  and  Hughc*s  tt  Hughes  for  appellant. 
Prentiee  &  Davis  and  TI.  I)  Allen  for  appellees. 
Appeal  from  Union  (Mrcuit  Court. 
Opinion  of  the  court  by  Judge  Bennett. 
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The  conveyancing  clause  of  the  deed  from  Dr.  Harding  and  wife 
to  Mrs.  Bodine,  is  as  follows:  **liave  this  day  given,  granted,  bar- 
gained and  sold  to  Hettie  E.  Bodine."  The  habendum  is  as  fol- 
lows :  *'To  have  and  to  hold  unto  the  said  Hettie  E.  Bodine,  w^fe  of 
the  said  R.  W.  Bodine,  and  to  her  children  by  him  begotten,  for- 
ever." 

It  is  contended  that  the  conveyancing  clause  and  the  habendum  are 
repugnant  to  each  other;  consequently,  the  latter  must  yield  to  the 
former.  It  is  undoui)tedly  true,  that  in  case  of  repugnancy  between 
the  two,  and  it  c^n  not  be  determined  from  the  whole  instrument 
and  attendant  circumstances,  with  reasonable  certainty,  that  the 
grantor  in ten(ied  that  the  habendum  sh(juld  control,  the  conveyancing 
clause  must,  in  that  case,  control,  for  tiie  reason  that  words'of  con- 
veyance are  necessary  to  the  passage  of  the  title,  and  the  haben- 
dum is  not,  ordinarily,  an  indispensable  part  of  a  deed.  Hence,  in 
the  case  above  indicated,  the  conveyancing  clause  mu.st  control.  But 
where  it  appears  from  the  whole  conveyance  and  attendant  circum- 
stances that  the  grantor  intended  the  habendum  to  enlarge,  restrict, 
or  repugn  the  conveyancing  clause,  the  habendum  mu^t  control.  It 
is,  in  such  case,  to  be  considered  as  an  addenda,  or  proviso,  to  the 
conveyancinir  clause,  which,  by  a  weil-settle  1  rule  of  construction, 
must  control  the  conveyancing  clause,  or  premises,  even  to  the  extent 
of  destroying  the  etfect  of  the  same.  This  is  so,  because  it  is  the  last 
expression  of  the  trrantor  as  to  the  conveyance,  which  must  control 
the  preceding  expression.  Henderson  v.  5lack,  82  Ky.,  871);  Ilatcliff 
V.  Marrs,  10  Kv.  Law  Rep.,  134. 

It  is  clear,  judging  from  the  whole  conveyance  and  attendant  cir- 
cumstances, that  the  grantoi-s  intended  the  habendum  to  operate  as 
an  addenda  or  proviso  to  the  conveyancing  clause,  and  to  control 
the  same  to  the  extent  of  limiting  the  estate  conveyed  to  Mrs. 
Bodine,  to  a  life  estate,  remainder  to  her  children  begotten  by 
R.  W.  Bodine;  for,  according  to  the  uniform  decisions  of  this  State, 
such  conveyances  give  to  the  named  vendee  a  life  estate,  remainder 
to  the  children.  This  construction  grows  out  of  the  fact  that,  as 
there  must  be  parties,  vendors  and  vendees,  in  order  to  make  a  valid 
conveyance,  none  but  parties,  vendees,  can  take  a  present  estate. 
Such  partitas  may  be  designated  by  their  proper  names,  or  by  such 
other  designation  as  will  identify  the  particular  persons  nif^ant  as 
vendees  In  this  case  the  expression,  *»iier  children  by  R.  W. 
Bodine  begotten,'*  docs  not  identify  the  particular  individuals  who 
are  to  take,  because  they,  or  some  of  them,  may  hereafter  be  born. 
Hence,  they  can  not  be  deemed  parties,  vendees,  in  the  sense  of 
taking  an  immediate  estate,  but  t\u'y  can  take  an  estate  in  remain- 
der. Foster  v.  Shreve,  0  Bush,  ')2±  Such  conveyances,  thus  con- 
strued, are  effective;  otherwise,  not;  and  as  it  must  be  presumed 
that  the  grantor  intended  all  the  parts  of  the  deed  to  liave  the 
effect  that  the  law  gives  to  the  language  used,  conseruiently,  it  must 
also  be  presumed  that  he  intended  to  grant  a  life  estate,  with 
remainder,  unless,  as  intimated,  the  contrary  intention  appears 

But  it  is  contended  by  the  appellant  that  the  language  of  the 
habendum,  if  it  ha-i  any  effecc,  creates  an  estate-tail  in  Mrs.  Bodine, 
which,  under  our  statute,  is  converted  into  a  fee-simple  title;  but, 
as  said,  the  estate  conveytnl  to  Mrs.  Bodine  was  a  life  estate,  re- 
mainder to  her  children  begotten  by  R.  W.  Bodine;  and  to  construe 
the  stiitute  as  raising  this  life  estate  to  the  dignity  of  a  fee-simple 
estate,  would  be  absurd,  and  would  wholly  defeat  the  object  of  the 
grantor.  We  have  no  hesitation  in  saying  that  the  estate  granted 
to  Mrs.  Bodine  is  not  an  estate-tail,  for  an  estate-tail  is  an  estate  of 
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inheritance,  and  descends  to  particular  heirs,  but  the  estate  granted 
is  a  life  estate,  with  remainder,  Ac,  which  is  not  an  estate-tail., 
Hence,  the  statute  has  no  application. 
The  Judgment,  setting  aside  the  sale  to  the  appellee,  is  affirmed. 


Lucas  v.  Kentucky- Central  R.  R.  Co. 
(FilfAl  Dec.  18,  IS^O— Not  to  be  reported.) 

Comiitutional  law — Limitation  of  actions  for  damages  agatnst  a  railroad  c^m 
pany — In  an  action  against  appellee,  a  railroad  company,  to  recover  dam- 
ages for  neglif^ent  killing  of  a  horse  belonging  to  appellant,  appellee,  in  ito 
answer,  pleaded  the  statute  of  limitation  in  its  charter  of  six  months,  as  & 
bar  to  snch  action.  HeUi — That  such  answer  presented  a  defense  to  the 
action,  as  the  special  provision  in  its  charter,  limiting  the  time  for  brioffing 
such  actions  to  six  months,  does  not  violate  the  constitation.  It  is  within 
the  lecfislative  power  to  fix  a  limitation  to  any  cause  of  action  that  it 
creates. 

Collins  &  Fenley  for  appellant. 

Hallam  &  Myers  for  appellee. 

Appeal  from  Kenton  Circuit  Court.  ^ 

Opinion  of  the  court  by  Judge  Pryor. 

Thia  case  originated  in  a  magistrate's  court  in  Covington,  and 
involves  the  value  of  a  horse  killed,  as  is  alleged,  by  the  negligence 
of  the  employes  of  the  railro^id  company.  A  constitutional  ques- 
tion has  l)een  raised  as  to  that  clause  of  appellee's  charter  fixing  the 
limitation  oi  actions  for  killing  stock  on  its  track  at  six  montbd. 
This  plea  of  limitation  defeated  the  recovery.  We  perceive  no 
reason  why  the  act  is  in  violation  of  the  constitution.  Various 
caasas  of  action  exist  by  reason  of  legislation  against  railroad  com- 
panies, that  can  not  be  maintained  against  a  natural  person.  The 
rules  of  evidence  have  been  changed,  a^  applied  to  this  class  of 
companies,  by  placing  the  burden  on  the  company  to  relieve  itself 
of  a  prima  facie  case  arising  from  the  act  of  killing,  although  the 
stock  is  trespassing  on  the  road  of  the  appellee.  These  provisions 
have  been  held  constitutional,  and  it  seems  to  us  there  is  nothing  in 
the  objection  made.  The  original  road,  brought  into  existence  by 
the  act  of  incorporation,  was  sold  with  all  its  rights,  franchises,  im- 
munities, Ac,  and  passing  to  the  purchaser,  he  became  invented  with 
the  rights  of  the  old  corporation,  including  the  right  to  interpose 
the  plea  of  limitation  as  a  bar  to  the  recovery  O'Bannon  v.  L.  C. 
&  L.  R.  R.  Co,,  8  Bush,  348. 

Judgment  affirmed. 

Marrett,  jr.,  v.  Babb'8  ex'or. 
{Filed  Jan.  8,  1891.) 

Executors  and  administrators — Power  of  executor  to  sell  land  of  iestator—Qaalifi- 
cation  of  foreign  executor — In  1889  a  testator  died  resident  in  the  State  of 
Massachusetts,  and  his  will  was  probated  and  exeontor  qualified  in  th* 
proper  conrt  of  that  State.     The  will  provides  as  follows  : 

^*  Shoald  I  die  before  I  am  able  to  sell  out  my  property  and  settle  my 
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debts,  I  do  appoint  my  ^ood,  kind  brother-in-law,  £.  F.  Moore,  as  my 
administrator,  *  *  *  and  would  aUo  ask  my  dear  friend,  Mr.  Henry 
Farnnm,  to  assist  him,  in  selling  my  place,  all  he  can.  *  *  *  j  wish  my 
Oakland  farm  and  land  opposite  sold,  with  sach  personal  property  as  may 
be  ueceseary,  to  pay  all  my  debts,  which  are  as  follows  •.  *  *  *  My  three 
and  a  half  acres,  out  of  Louisville,  is  now  rented  to  Geo.  Thompson  <fc  Oou, 
for  $20  per  year.  If  I  have  sufficient  property  to  pay  all  my  debts  without 
selling  that,  I  woald  adrise  to  hold  it  a  few  years  ;  when  sold,  to  be  equally 
divided  between  my  nieces  and  nephews,  and  Minnie's  two  dear  boys,  Rob- 
bie and  Eddie  Morrison.  *  ^  *  I  woald  advise  yoa  to  get  my  dear 
friend,  H.  W.  Barrett,  to  act  as  agent  in  disposing  of  the  land  in  Ken- 
tucky.'* 

After  selling  all  the  land  and  other  property  of  the  testator,  except  the 
three  and  a  half  acres  near  Louisville,  the  executor,  by  executory  contract, 
sold  that  tract  to  appellant,  who,  refusing  to  comply  with  his  contract  of 
purchase,  the  executor,  without  having  qualified  in  Kentucky,  as  required 
by  section  43,  article  2,  chapter  39,  General  Statutes,  brought  this  action  to 
enforce  said  contract.  //f/(^ — That  upon  the  death  of  the  owner  his  real 
estate  at  once  passes  to  his  heirs  or  devisees,  in  the  absence  of  testamen- 
tary counter-direction  from  hirh.  The  personal  representative,  whether  he 
be  administrator  or  executor,  has  no  interest,  authority  over,  or  title  to  it, 
by  virtue  of  his  appointment  merely.  In  case  he  be  executor,  such  power 
or  right  does  not  exist,  unless  it  be  conferred  by  the  will.  To  enable  him 
to  sell  it,  the  power  must  either  be  expressly  given,  or  arise  by  implication. 
If  the  avails  are  to  pass  through  his  hands,  in  the  execution  of  his  office,  as 
for  the  payment  of  debts  or  legacies,  then  the  power  to  sell  will  be  implied. 
If  the  will  directs  a  sale  of  the  real  estate,  either  for  the  payment  of  debts, 
or  the  payment  of  the  proceeds,  t»  legatees,  as  the  proceeds  must  pass 
through  the  hands  of  the  executor,  he  is,  by  implication,  vested  with  the 
power  to  sell,  although  not  named  as  the  donee  of  the  power  ;  otherwise,  he 
could  not  execute  his  trust.  If  the  management  of  the  funds,  so  to  arise, 
be  confided  to  him,  either  by  the  will  or  by  law,  then  he  has  the  cower  of 
sale.  The  executor,  in  this  case,  had  vested  in  him  by  the  will  full  power  to 
sell  the  realty  of  his  testator,  but,  not  having  qualified  as  such  in  this  State, 
he  could  not  mmntain  the  action  to  enforce  the  contract  of  sale. 

F.  Hagan  for  appellant. 

Dodd  &  Dodd  for  appellee. 

Appeal  from  Louisville  (Chancery  CJourt. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

Williarn  Babb  died  testate  in  August,  1889.  His  will  was  pro- 
bated, and  his  executor,  E.  R.  Moore,  who  is  styled  **adininistra- 
tor'*  in  the  will,  qualified  in  the  proper  court,  in  the  State  of 
Massachusetts,  where  the  testator  resided  at  the  time  of  his  death. 
This  action  was  brought  to  compel  the  specific  execution  of  a  con- 
tract of  sale,  made  by  the  executor,  of  a  lot  of  about  three  and  a 
half  acres  of  land  in  Jefferson  county,  Ky.,  the  will  having  been 
first  proven  and  admitted  to  record  in  the  proper  court  of  that 
county,  as  a  valid  one  in  this  State,  of  both  real  and  personal  prop- 
erty. The  demurrer  to  the  petition  by  the  appellant,  A.  H.  Marrett, 
who  was  the  purchaser,  having  been  overruled,  and  he  declining  to 
plead  further,  a  judgment  was  rendered  enforcing  the  contract. 

It  is  now  contended,  first,  th«t  the  executor  had  no  power  under 
the  will  to  make  the  sale,  and  this  is  the  principal  que-ition  ;  second, 
that  if  he  had,  yet  he  has  no  power  to  sue,  because,  so  far  as  the  rec- 
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ord  shows,  he  ha«  never  qualified  as  executor  in  this  State.  The 
will  provides : 

**  Should  I  die  hefore  I  am  able  to  sell  out  ray  property  and  settle 
my  debts,  I  do  appoint  my  good,  kind  brother-in-law,  E.  F.  Moore, 
as  my  administrator,  *  *  *and  would  also  ask  my  dear  friendi 
Mr.  Henry  Farnum,  to  assist  him,  in  selling  my  place,  all  he  can. 
*  *  *  I  wish  my  Oakland  farm  and  land  opposite  sold,  with  Ruch 
personal  property  as  may  be  ne(»essary  to  pay  all  my  debts,  which 
are  as  follows:  *  *  *  My  three  and  a  half  acres  out  of  Louis- 
ville is  now  rented  to  George  Thompson  &  Co.,  for  $20  per  year.  If 
I  have  sutticierit  property  to  pay  all  my  debts  without  selling  that, 
I  would  advise  to  hold  it  a  few  years;  when  sold,  to  be  equally 
dividwl  between  my  nieces  and  nephews,  and  Minnie's  two  dear 
boys,  R:)bbie  and  Eddie  Morrison.  *  *  *  I  would  advise  you  to 
get  my  dear  friend,  H.  W.  Barrett,  to  act  as  agent  in  disposing  of 
the  land  in  Kentucky." 

The  petition  shows  that  the  Oakland  plaqe,  which  is  in  Massa- 
chusetts, has  been  sold,  and  that  after  exhausting  all  the  property 
other  than  that  in  contest,  the  estate  is  still  largely  in  debt. 

Upon  the  death  of  the  owner,  his  real  estate  at  once  passes  to  his 
heirs  or  devisees,  in  the  absence  of  testamentary  counter-direction 
from  him.  The  personal  re[)resentative,  whether  he  be  administra- 
tor or  executor,  has  no  inherent  authority  over,  or  title  to  it,  by 
virtue  of  his  appointment  merely.  In  case  he  be  executor,  such 
power  or  right  does  not  exist,  unless  it  be  conferred  by  the  will.  To 
enable  him  to  sell  it,  the  power  must  either  be  expressly  given,  or 
arise  by  implication.  If  the  avail*  are  to  pass  through  his  hands  in 
the  execution  of  his  otiice,  as  for  the  payment  of  debts  or  legacies, 
then  the  power  to  sell  will  be  implied.  If  the  will  directs  a  sale, 
but  does  not  name  the  donee  of  the  power,  and  the  proceeds  muist, 
either  by  its  provisions  or  by  the  rules  of  Jaw,  be  distributed  by  the 
executor,  then  he,  by  necessary  imjilication,  is  invested  with  the 
power  of  sale,  unless  some  otiier  intention,  uj)on  the  part  of  the 
testator,  bo  shown  by  his  will.  If  this  were  not  so,  the  executor 
could  not  execute  his  trust.  The  payment  of  debts  and  legacies  is 
one  of  the  tunct'ons  of  his  ofKce,  and,  therefore,  if  the  will  din^cts 
a  sale  of  the  real  estate,  either  for  the  payment  of  debts  or  the  pay- 
ment of  the  proceeds  to  legatees,  as  the  proceeds  must  pass  throujjh 
the  hands  of  the  executor,  he  is,  by  implication,  vested  with  the 
power  to  sell,  although  not  named  as  the  donee  of  the  power.  If 
the  management  of  the  fund,  so  to  arise,  be  confided  to  him  either 
by  the  will  or  by  law,  then  he  has  the  power  of  sale 

Section  1),  article  1,  chapter  30,  of  our  Cleneral  Statut(»s,  recognizes, 
at  least  in  part,  this  gencM-al  rule,  by  (ieclaring:  **The  executors 
or  such  of  them  as  shall  undertake  the  execution  of  the  will,  or  if 
all,  or  more  than  one,  undertake,  and  part  die  or  vacate  the  ottitpe, 
the  residue  or  survivor  may  sf^ll  and  convey  the  land  which  the  will 
directs  or  devis(*s  to  the  executor,  or  to  another  person,  to  be  sold, 
or  gives  a  discretionary  power  to  sell,  if  no  other  person  be  thereby 
appointed  for  that  purpose,  or  if  the  person  so  appointwl  shall 
refuse  to  perform  the  trust,  or  die  before  he  shall  have  completed 
it."  In  this  instance  the  will  discloses  a  controlling  purpose,  upon 
the  part  of  the  testator,  to  constitute  the  land  in  contest,  as  well  a« 
all  his  other  pro])erty,  a  trust  fund  for  the  payment  of  his  debt*. 
This  was  evidently  the  purpose  uppermast  in  his  mind.  The  will 
even  sets  forth  minutely  his  indebtedness,  which  was  considerable, 
and  there  can  be  no  doubt,  from  all  of  its  provision**,  that  he  in- 
tended to  confer  upon  his  executor  the  pow-er  to  sell  all  his  real 
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estate.    H^  cloes  not  expreasly  make  him  the  donee  of  this  power, 
but  it  vested  in  hira  by  clear  implication. 

The  will  say.s:  *^If  I  have  sufficient  property  to  pay  all  my  debts, 
.  withoiU  selling  that  (the  land  in  contest),  1  would  ail  vise  to  hold  it  a 
few  years;  and  when  sold,  to  be  divided  equally  between  my  nieces 
and  nephews,  and  Minnie's  two  dear  boys,  Kobbie  and  Eddie  Mor- 
rison.*' He  provides,  first,  that  it  is  to  be  sold  for  the  payment  of 
debts,  if  necessary;  and  if  not,  yet  it  is  to  be  sold,  and  the  pro- 
ceeds to  be  divided  among  certain  parties,  and  he  advises  his  execu- 
tor, probably  because  he  was  a  non-resident,  to  get  his  friend, 
H.  W.  Barrett,  to  act  as  agent  in  disposing  of  it.  Agent  for  whom  ? 
Clearly  for  the  executor. 

The  property  is  to  be  considered  as  of  that  species  into  which  it  is 
directed  to  be  converted,  and  the  fund  thus  to  arise  passes  through 
the  executor's  hands  by  virtue  of  his  office.  An  executor  hao  the 
power  to  sell  the  land  of  the  testator,  where  the  testator  directs  the 
«ale,  and  a  distribution  of  the  proceeds. 'among  certain  persons, 
although  the  will  does  not  say  by  whom  thfe  sale  is  to  be  made. 
Such  a  disposition  is  regarded  as  a  bequi^t  of  a  fund  distributable 
to  the  legatees  by  the  executor,  and  he,  therefore,  by  implication, 
takes  the  power  to  sell  and  convert  the  real  estate  into  money,  with- 
out a  decree  of  court.  If  the  testator  directs  the  snle  for  certain 
purposes,  and  the  proceeds  are,  either  by  the  terms  of  the  will  or 
the  provisions  of  law,  distributable  by  the  executor,  the  power  of 
sale  vests  in  him  by  implication.  Rankin  v.  llankin,  87  Am.  Dec., 
2O0. 

It  is  said  in  Williams  on  Executors,  volume  1,  page  549:  **  It 
sometimes  happens  that  a  testator  directs  his  estate  to  be  disposed 
of  for  certain  purposes,  without  declaring  by  whom  the  sale  shall 
be  made.  In  the  absence  of  suc'h'a  declaration,  if  the  proceeds  be 
distributed  by  the  executor,  he  shall  have  the  power  by  implication. 
Thus  a  power  in  a  will  to  sell  or  uiortgage-,  without  naming  a  donee, 
will,  if  a  contrary  intention  do  not  appear,  vest  in  the  executor,  if 
the  fund  is  to  be  distributable  by  him,  either  for  the  payment  of 
debts  or  legac.as."  In  our  opinion  the  executor  clearly  had  the 
power,  in  this  instance,  to  make  the  sale. 

There  is,  however,  nothing  in  this  record  showing  that  he  has 
ever  qualifif'd  as  executor  in  this  State,  or  taken  the  steps  required 
by  our  statute  to  enable  him  to  even  sue  for  debt.  The  petition 
does  not  so  aver,  nor  is  it  so  shown  in  any  way.  He  appe^^.rs  only 
as  a  foreign  executor.  As  such,  he  has  no  power  to  sue  here.  His 
existence  is  not  recognized. 

Section  43,  article  2,  chapter  39  of  our  General  Statutes,  provides : 
**  By  giving  bond,  with  surety  resident  of  the  county  in  which  the 
action  is  brought,  non-resident  executors  or  administrators  of  per- 
«on8  who,  at  the  time  of  their  death,  were  non-residents  of  the 
Commonwealth,  may  prosecute  actions  for  the  recovery  of  debts 
due  to  such  decedents." 

Thus  we  see  that  a  non-resident  executor  can  not  even  sue  to  col- 
lect a  debt  of  the  testator,  unless  he  first  complies  with  this  statutory 
provision,  the  conditions  upon  which  he  is  allowed  to  do  so  being, 
as  the  law  as  originally  practiced  plainly  shows,  intended  for  the 
protection  of  residents  of  this  State.  His  qualification  as  executor 
in  a  sister  State  does  not  authorize  him  to  administer  the  assets 
here,  or  act  otherwise  in  our  courts  as  such  representative.  Jackson 
V.  Jeffries,  1  Mar.,  65;  Jackson  v.  Jeffries,  3  Mar.,  310;  Rutherford's 
heirs  v.  Clark's  heirs,  4  Bush,  27. 

He  must  take  out  letters  testamentary  from  the  proper  court,  in 
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this  State,  or  comply  with  the  provisions  of  the  statute,  supra^  if 
merely  the  collection  of  a  debt  due  the  decedent  is  sought. 

Upon  this  j^round  the  judgment  Ls  reversed,  with  directions  to 
sustain  the  demurrer  to  the  petition,  and  for  further  proper  pro- 
ceedings. 


Parker  v.  Richardson. 

(Filed  Dec.  18,  1890— i\"o^  io  be  reported.) 

Boundary — The  lower  conrt  having  heard  all  the  proof,  which  f bowed 
clearly  appellee's  right  to  have  the  boundary  betweeu  the  tracts  of  land 
fixed  where  the  judgment  of  the  court  located  it,  that  finding  of  fact  will 
not  be  disturbed. 

A.  buvall  and  Sampson  &  King  for  appellant. 

N.  A.  Richardsop  and  R.  D.  Hill  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

This  is  a  controversy  about  a  boundary  to  a  tract  of  land.  Tbe 
court  found  the  true  boundary  to  be  at  the  place  contended  for  by 
the  appellee.  The  proof  clearly  Hustains  the  judgment.  The  appel- 
lee swears  that  the  line,  as  he  contends  for,  was  pointed  out  to  him 
by  the  owners  of  each  tract,  many  years  ago,  as  the  <*orrect  line; 
that  he  saw  the  surveyor,  in  the  pr(»sence  of  the  owners  of  eadi 
tract,  the  appellant  also  being  present,  run  the  line  at  said  place,  as 
the  correct  place;  that  those  under  whom  he  claims  and  himself 
have  held  the  tract  claimed  by  him  in  actual  adverse  poiaession 
and  occupancy  for  at  least  tnirty  years.  This  evidence  is  sustained 
by  that  of  two  other  witnesses.  The  court  gave  preference  to  this 
evidence  over  that  of  the  appellant,  and  we  think  it  is  in  accord- 
ance wit)i  the  weight  of  the  evidence.  Besides,  the  proof  shows 
that  said  land  was  thus  held  at  the  time  the  appellant  purchased  it; 
hence,  the  law  of  champerty  applies. 
.  The  judgment  is  atfirmed. 


Garrard  v.  White,  &c. 

(Filed  Dec.  18,  1890— Xo<  to  be  reported.) 

Caveat — TitUSurfey — In  1826  appellees*  anoefitor  obtained  a  patent  for 
500  acres  of  land,  and  it  was  occupied  and  claimed  by  him  and  his  detcend- 
ants  continaally  for  more  than  fifty  years,  when  appellant  had  a  sarrej 
made  under  a  connty  court  warrant  for  200  acres,  aU  of  which,  excepting 
about  fifteen  acres,  lying  within  the  survey  of  1826.  Whereupon  appellee 
filed  his  caveat  with  the  register,  to  prevent  the  issue  to  appellant  of  a 
patent  on  his  survey,  until  the  rights  of  the  parties  were  determined.  The 
litigation  settling  the  rights  of  the  parties  has  resulted  in  a  jndgmentt 
in  the  Clay  Circuit  Court,  in  favor  of  appellee.  The  judgment  of  the  lower 
court,  bein^  in  accordance  therewith,  is  afllrmed. 

Wm.  Lindsay  for  appellant. 

L.  A.  Byron  and  White  &  Harrison  for  appellees* 
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Appeal  from  Clay  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

The  ancestor  of  the  appellee  obtained  a  patent  for  500  acres  of 
land,  defined  by  metes  and  bounds,  in  the  year  1826.  The  land 
descended  to  the  children  of  Hu^h  White,  the  patentee,  and  has 
been  divided  between  them,  with  a  continued  possession  for  many 
years. 

The  appellant,  not  long  before  the  bringing  of  this  action,  had  a 
survey  made,  under  a  county  court  warrant,  for  200  acres  of  land, 
all  of  it,  except  ten  or  fifteen  acres,  being  within  the  boundary  pat- 
ented, in  1826,  to  White.  The  appellee,  to  prevent  a  patent  from 
ii»uing  to  the  appellant,  filed  with  the  register  his  caveat,  showing 
the  reasons  why  the  patent  should  not  issue  until  the  rights  of  the 
parties  were  determined.  The  rights  of  the  parties  have  been  set- 
tled in  a  litigation  in  the  Clay  Circuit  Court,  by  a  judgment  in  favor 
of  the  appellee.  The  case  was  tried  by  a  jury,  under  instructions 
that  were  not  objected  to,  and  a  verdict  for  the  appellee  upon  facts 
that  establish  in  White's  heirs  a  clear  title. 

Judgment  aflfirmed. 


Maddux  v.  City  of  Newport. 

Same  y.  Same. 

(Filed  Dec.  16,  \%^{)—Not  to  be  reported.) 

Construction  of  statutes  ^Streets  and  sewerage  improvements — This  appeal  qnes- 
tions  the  validity  of  two  acts  of  the  Legislature  of  1890  ;  one  that  provides 
for  the  improvement  of  th^  streets  of  Neport,  and  the  other  providing  for 
a  sjstera  of  sewerage  in  said  city.  ^-?/</— That  the  act  directing^  that  the 
city  be  laid  off  into  districts,  and  authorizing  the  councilmen,  on  the  vote 
of  two -thirds  of  its  members,  or  on  the  petition  of  tax-payers,  in  any  dis-' 
trict  representing  more  than  one-half  the  taxable  value  of  property  in  said 
district,  to  construct  Bewers  in  said  district,  does  not  confer  upon  the  board 
more  power  than  it  possessed  under  the  original  charter. 

The  act  providing  for  street  improvements  has  been  ratified  by  a  popular 
Tote  of  the  city,  and  the  council  has  decided  upon  a  general  system  of 
street  improvements,  the  city  to  pay  one-half  of  the  cost  of  said  improve- 
ments, and  tbe  abutting  owners  of  property  the  remainder  of  said  cost. 
The  fact  that  the  council  has  only  ordered  the  improvement  of  streets  in 
prominent  portions  of  the  city,  is  no  objection  to  the  validity  of  said  act, 
they  having  general  discretionary  power  as  to  such  improvements. 

Charles  J.  Helm  for  appellant. 

John  S.  Ducker  for  appellee. 

Appeal  frpm  Campbell  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

In  April,  1800,  the  Legislature  passed  two  acts  amending  the  char- 
ter of  Newport ;  one,  entitled  an  act  to  provide  a  system  of  sewerage 
for  the  city,  and  the  other,  an  act  authorizing  the  reconstruction  of 
street^,  and  the  payment  to  be  made  in  the  bonds  of  the  city,  not 
to  exceed  $250,000.  The  act  in  relation  to  the  improvement  of 
streets  was  to  receive  the  sanction  of  the  voters  in  a  popular  vote, 
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that  seems  to  have  been  cast  in  favor  of  the  measure,  as  provided 
by  the  act. 

The  tax-payer,  Maddux,  has  appealed  each  case,  the  one  in  refer- 
ence to  the  sewers  and  that  in  reference  to  the  reconstruction  of  the 
streets,  the  cliancellor  below  having  decided  adversely  to  him  in 
both  cases. 

The  city,  by  amendment  in  reference  to  sewerage,  is  to  be  laid  off 
into  districts,  and  the  improvements  to  be  made,  provided  the  own- 
ers of  property  in  the  district,  the  assessment  of  which  is  more  than 
half  of  the  total  assessment,  shall  petition  the  council  to  pass  the 
ordinance,  or  the  council  may  order  the  improvement  without  such 
petition,  if  two-thirds  of  the  members  of  the  ooard  of  councilnien, 
on  a  call  of  the  yeas  and  nays,  favor  it.  The  whole  matter  is  left 
to  the  board  of  couucilmen,  and  confers  no  more  power  than  could 
have  been  exercised  under  the  original  charter,  except  tliat  the 
sew^erage  is  paid  for  in  a  different  mode,  and  the  amount  to  be  |mid 
is  limited  to  the  cost  of  the  improvement.  We  perceive  no  objec- 
tion constitutionally,  or  otherwise,  to  the  assessment  and  levy  to 
satisfy  bonds  that  may  be  issued  in  accordance  with  the  act,  or  any 
reason  why,  under  the  charter,  as  amended  by  *^he  present  act,  the 
improvement  should  not  be  made. 

As  to  the  reconstruction  of  the  streets,  this  court  held,  in  the  case 
of  Broadway  Church  v.  McAtee,  9  Bush,  508,  that  the  owner  of 
property  bordering  on  a  street  could  be  taxed  for  reconstruction  as 
well  as  for  the  original  improvement;  and  while  the  amount  to  be 
expended  may  not  be  sufiicient  to  improve  all  the  streets,  it  can  be 
expended  on  such  streets  as  are  the  most  useful  and  require  the 
repairs.  The  plan  for  reconstruction  being  general  in  its  character, 
the  city  of  Newj>ort  assumes  to  pay  one-half  the  cost,  the  property 
abutting  on  the  street,  in  the  manner  provided  by  the  charter,  to 
-pay  the  remaining  half.  It  is  to  be  presumed  that  the  general  coun- 
cil will  make  the  improveirients  in  such  a  manner  as  will  result 
in  the  most  ijojd  to  the  entire  city  population,  and  if  the  amount  to 
be  expended  is  insufficient  to  improve  every  street,  it  can  not  affect 
•the  right  to  improve  the  principal  thoroughfares,  or  such  as  will 
prove  of  the  most  benefit  to  the  city.  This  court  has  no  authority 
to  say  what  streets  shall,  and  what  not,  be  improved.  The  council 
must  determine  such  matters,  and  the  mode  adopted  for  the  im- 
provement being  a  proper  exercise  of  legislative  power,  we  see  no 
reason  to  question  the  validity  of  either  act. 

The  judgment  of  the  chancellor  below  is,  therefore,  affirmed. 


Stevenson's  ex'obs  v.  Stevenson. 
{Filed  Dec.  18,  1890.)     . 

Wills  ~Life  trs/n Its— John  W.  Stevenson,  by  his  last  wiU  and  testament,  di- 
rected the  payment  by  his  execators  to  his  wife  of  an  annoity  dnring  her 
life,  and  other  annaities  to  two  daa$|^hters  and  a  eon,  during  their  liveA,  vitb 
provision  for  the  succession  of  their  heirs,  or  the  sarvivors  to  the  interests  of 
any  of  those  dyin^.  In  one  claHse  of  his  will  he  provided  as  follows:  *'  I  direct 
that  $700 per annu/H  be  paid  to  my  daughter,  Sallie  Coles  Stevenson,  dnrin? 
each  and  every  year  of  my  wife's  life," 

By  a  subsequent  provision  in  his  will  he  directed  a  division  of  his  estate,  it 
the  death  of  his  wife,  among  his  children  and  their  descendants. 

Sallie  Coles  Stevenson  married  Colston,  and  died  dnring  the  life  of  the  tes- 
ta tor*s  wife,  leaving  surviving  her  two  children.     Their  right  to  the  annoity 
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of  their  roother  is  the  question  involved  in  this  action.  J/e/d—'£h&t  it  was 
evidently  the  expectation  of  the  testator  that  his  datif^hter,  Sallie,  wonld  sur- 
vive her  mother,  and  the  benefit  of  his  estate  be  enjoyed  by  his  daughter. 
Bailie,  and  her  descendants,  without  interruption  by  the  death  of  the  daugh- 
ter prioi  to  her  mother^s  death.  This  construction  is  consistent  with  the 
subsequent  provision  of  the  will,  which  directs  a  division  of  the  estate  at  the 
death  of  the  widow. 

Wm.  Goebel  for  appellants. 

M.  L.  Harbeson  for  appellees. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

John  W.  Stevenson  died  testate  on  August  10, 1886.  As  a  lawyer, 
he  was  highly  distinguished.  As  a  publi"!  servant,  tilled  many 
places  of  trust,  discharging  the  duties  with  marked  tldelity  and  dis- 
tinction. His  life  is  a  Dart  of  the  history  of  our  State,  indeed,  of  our 
country.  It  was  a  most  useful  one,  full  of  honors  deservedly  be- 
stowed upon  him  by  his  fellow  men,  who  recognized  his  great  men- 
tal ability,  his  sterling  worth  and  his  grand  nobility  of  character. 

Aside  from  a  few  special  bequests,  he  devised  all  his  estate  upon 
certain  trusts  to  his  executors.  Among  them  he  directed  thtf  pay- 
ment by  them  to  his  wife,  quarterly  and  in  advance,  during  her  life, 
the  sum  of  $750,  it  to  be  increased  to  $1,000  should  any  of  his  chil- 
dren reside  with  her;  and  to  his  daughters,  Mary  and  Judith,  each 
quarterly  and  in  advance,  $300;  but,  if  either  of  them  should  die 
unmarried,  and  without  children,  the  portion  of  the  one  so  dying  to 
go  to  the  surviving  single  daughter;  and  if  both  should  die  unmar- 
ried, and  without  children,  the  bequest  to  go  to  his  daughter,  Sallie, 
and,  in  the  event  of  her  deatli,  to  go  to  her  children,  and  the  descend- 
ant of  any  deceased  child,  equally. 

The  will  then  provides:  *' J  direct  that  $700  per  annum  be  paid  to 
my  daughter,  Sallie  Coles  Stevenson,  during  each  and  every  year  of 
my  wife's  life." 

The  question  bef.,re  us  arises  upon  this  clause.  The  donee,  un- 
der it,  although  called  by  the  testator  by  her  maiden  name,  had 
married  Edward  Colston.  She  is  dead,  leaving  two  infant  children* 
The  widow  of  the  testator  yet  survives,  and  we  are  asked  to  deter- 
mine whether  the  two  children  are  entitled  to  the  bequest  until  the 
death  of  their  grandmother,  or  whether  the  right  to  the  payment 
was  personal  to  Mrs.  Colston,  and  ceased  at  her  death. 

The  will  also  directed  the  pavment  of  $250  quarterly,  during  the 
life  of  the  widow,  to  John  W.  Stevenson,  a  son  of  the  testator,  and 
provided  for  an  equal  distribution  of  his  estate,  at  his  wife's  deaths 
among  his  daughters  and  his  son,  John  W.  Stevenson,  if  living; 
and,  if  any  of  them  should  be  dead,  leaving  children,  the  portion  or 
the  deceased  one  to  go  equally  to  such  children  ;  and  if  unmarried 
and  no  children,  then  to  go  equally  to  John  and  the  surviving  sis- 
ters, or  children  of  any  one  of  them  that  might  be  dead. 

This  distribution  was  to  be  subject,  of  course,  to  provision  for  any 
legacy,  the  continued  payment  of  which  was  directed  by  the  will. 

There  is  not  much  in  the  will  to  guide  us  to  a  correct  solution  of 
the  question  presented.  The  testator,  however,'  undoubtedly  sup- 
pop^ed  that  his  daughter,  Mrs.  Colston,  would  survive  her  mother. 
This  was  but  natural ;  and  looking  to  the  bequests  named  above,  to 
others  of  his  children,  and  the  direction  as  to  the  legacies  to  his  un- 
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married  daughters  in  ease  of  death,  leaving  no  children,  as  well  as 
the  fact  that  the  will  directs  the  division  of  the  estate  to  take  place 
at  the  death  of  his  widov\\  it  seems  to  us  the  testator  expected  and 
intended  the  payment  or  the  $7()0  per  annum  to  he  a  charpje  upon 
his  estate  until  the  death  of  his  widow,  payable  to  Mrs.  Colston,  or 
to  her  children  in  the  event  of  her  death  prior  to  that  of  her  mother. 
If  it  be  said,  the  fact  of  providing  how  the  legacy  to  two  of  his 
daughters  shall  go,  in  the  event  of  their  dying  childless,  tends  to 
show  the  testator  would  have  provided  the  children  of  Mrs.  Colj^ton 
should  take  the  legacy  provided  for  her  until  the  death  of  thegrand- 
mother,  in  the  event  of  the  mother  dying  first,  if  he  had  sointended, 
yet  it  must  be  remembered  the  two  daughters  were  single  and 
childless,  and  might  never  marry. 

The  intention  of  a  testator  is  his  testament.  If  it  can  be  with- 
ered from  the  entire  instrument,  it  must  govern  :  and  that  the  |Mir- 
pose  of  this  testator  whs,  as  we  have  indicated,  seems  reasonably 
certain,  from  all  the  provisions  of  his  will. 

The  judgment  is,  therefore,  reversed,  with  directions  to  enter  one 
in  conformity  to  this  opinion. 


Helton  v.  Commonwealth. 
(Filed  Dec.  11,  1890— xVo<  to  be  reported  ) 

Criminal  huv— Forgery — Continuance — This  '  ppeal  is  prosecuted  from  a 
jadgment  of  conviction  for  forgery  and  one  of  the  errors  complained  of  i^ 
the  refusal  of  the  court  to  grant  appellant  a  continuance.  The  bill  of  ex- 
ceptions shows  that  appellant  was  noc  tried  until  the  third  term  after  the 
linding  of  the  indictment,  and  that  ample  opportunity  was  nffonled  him  to 
have  his  witness  present  at  the  trial,  but  no  subpoena  had  been  issaed  for 
him.  HeLi — That  the  court  did  not  prejudice  appellant  by  its  refusal  to 
grant  a  continuance. 

2.  Instiuciions — The  instructions  requiring  that  the  jury  should  not  only 
believe  from  the  evidence,  beyond  a  reasonable  doubt,  that  appellant  forg«d 
the  check  or  caused  it  to  be  done  with  intent  to  defraud,  but  that  bb  al$o 
used  it  and  received  value  thereon,  was  more  favorable  to  the  accused  than 
the  law  required,  as  the  offense  was  complete  without  appellant  receiving 
any  thing  of  value  on  said  check. 

Dish  man  &  French  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Harlan  Circuit  ('ourt. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellant,  E.  H.  Helton,  has  been  convicted  to  the  peniten- 
tiary for  two  years  for  forging  a  check. 

No  attorney  has  appeared  for  him  in  this  court,  but  we  have  con- 
sidered every  exception  upon  his  nart  shown  by  the  record. 

The  principal  objection  seems  to'  have  been  to  the  refusal  of  the 
trial  court  to  grant  him  a  continuance.  It  did  not,  however,  abu^e 
its  discretion  in  this  respect.  The  trial  did  not  take  place  at  the 
term  when  the  indictment  was  found. 

The  appellant  did  not  appear  in  discharge  of  his  bond  at  the  term 
of  court  next  previous  to  the  one  when  he  was  tried. 

Therefore,  a  warrant  issued,  under  which  he  was  arrested,  but  he 
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^:ave  bond  for  his  appearance  at  the  term  when  he  was  tried.  He 
^K^in  failed  to  appear,  and  was  again  arrested,  brought  into  court 
and  tried. 

No  process  for  any  witnt»s«  had  been  asked  for  or  issued,  nor  had 
any  witness  been  recogrnized.  True  the  affidavit  for  a  continuance 
states  that  the  appellant  was  not  present  at  the  former  term  of  court, 
because  of  his  illness;  and  that  he  told  his  attorneys  to  have  his 
witnesses,  who  were  present  at  that  term,  recoofnizKi  for  the-  next 
term,  and  they  promised  to  have  it  done.  lie  recovered,  however, 
in  a  short  time,  and  the  record  fails  to  disclose  that  he  took  any 
steps  looking  to  a  trial  at  tlie  next  term,  or  that  he  ever  made  in- 
Cjuiry  if  his  witnesses  had  been  recognized  orsunimoned.  The  af- 
fidavit also  sttites  that  he  was  not  present  when  the  Ccjse  was  called 
at  the  term  when  it  was  tried,  because  of  the  illness  of  his  child; 
but  it  was  developed  upon  the  trial  that  when  last  arrested  he  was 
out  in  the  woods,  and  his  children  j)laying  about  his  house,  no  one 
being  sick  so  far  as  the  officer  arr(»stii]g  him  saw  or  heard. 

The  court,  however,  upon  the  showing  that  was  made,  postponed 
the  case  to  another  day  of  the  term  to  enable  him  to  get  his  wit- 
nessf^.    There  is  nothing  in  the  record  showing  any  effort  to  do  so. 

When  the  day  arrived  to  which  the  case  had  been  postponed,  a 
continuance  was  again  asked  upon  an  affidavit,  filed,  as  the  bill  of 
exceptions  reciters,  but  none  aj)pears  to  have  ever,  in  fact,  been  filed. 

No  tJiligence  in  preparing  for  trial  is,  therefore,  shown,  and  the 
motion  for  a  continuance  was  properly  overruled. 

The  instructions  were  as  favorable,  if  not  more,  to  the  accused 
than  he  had  a  right  to  ask. 

Tne  jury  were  recjuired  to  not  only  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  accused  forged  the  check  or  caused 
it  to  be  dime  with  intent  to  defraud,  but  that  he  also  used  it  and  re- 
ceived value  thoretrom.  That  he  did  use  it  is  clearly  shown,  but 
this  was  re  juiring  them  to  find  more  than  was  necessary  to  com- 
plete the  offlMise  charged. 

Forgery  is  the  fraudulent  making  or  altering,  malo  animo,  of  any 
written  instrument  for  the  purposes  of  fraud  or  deceit. 

The  uttering  of  it  is  not  necessary  to  the  consummation  of  the 
crime 

Judgment  affirmed. 


Triplett,  jr.  v.  Seelbacii,  Ac. 

(Filed  Dec,  n.lSdO.) 

Rf€(*r'erv of  money  I'stdl  C'Tfif'K^ — Appellant  institated  this  action  under 
the  provisions  of  pections  2  and  9  of  chapter  47  General  Statutes,  to  recover 
of  appellees,  Seelbach  <&  White.  $1,905  which  he  alleges  they  as  partners 
'won  from  him  at  jjaraes  of  cards,  called  '"poker,"  played  in  two  houses  in 
the  city  of  Loaisvdle,  one  on  the  rorii-^r  of  Si»th  and  Market  streets  and 
the  other  on  the  corner  of  Sixth  an  1  Miin  stre-^ts.  The  proof  do'^s  not 
Fhow  that  appellees  ever  won  any  m  )ney  from  th'*  appellant  by  playinjf 
with  him.  but  it  shows  that  the  ap'>*^U'»  !•*  r\s  p^irUiers  owned  and  run  the 
poker-room  on  the  corner  of  Sixth  an  1  M  irket  .streets,  at  which  appellant 
played  poker  with  diners  persons.  f»s^^  n  )'ieJ  f  >r  that  purpose,  and  at  each 
^ftfne  a  certain  per  cent,  of  the  winnings  was  taken  by  the  appellees,  this 
per  cent,  representing  a  part  of  the  loss  of  the  loser.  ^t'A/— That  as  ap- 
pelle-js  were  jointly  interested  as  wronjjr-doers  in  the  losses  received  from 
4ippellant,  they  are  responsible  to  him  for  them,  although  they  did  not  have 
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the  o&rds  in  their  hands,  the  agreement  or  arrangement  by  which  they  wer» 
to  reoeiye  a  part  of  the  losses  being  sufficient  to  charge  them,  and  the  ex- 
tent is  immaterial. 

They  are  also  responsible,  nnder  section  9,  which  presoribes  a  penalty 
against  them  if  they  shall  *Mnvite,  persaade  or  otherwise  indace  another  to- 
Tisit  afiy  place  where  gaming  i%  carried  on"  as  well  as  renders  them  respon- 
sible to  the  loser  for  his  losses.  The  proof  shows  that  appellees  fitted  np 
the  room  for  a  club-room  to  which  a  namber  of  gentlemen,  who  were  pa- 
trons of  SeMbach^s  hotel  oonld  go  and  play  poker,  and  to  which  they  did 
resort  for  that  purpose,  and  that  appellant  was  among  the  number.  As  to 
the  place  it  is  not  necessary  that  it  shonld  be  a  gambling  place  in  the  largest 
sense  of  the  term,  it  is  sufficient  if  it  is  a  place  in  which  gaming  is  carried 
on,  and  that  the  person  knowing  it  *s  such  a  place  invites,  Ac, 

It  is  not  understood  that  the  person  inviting,  persuading  or  indoeing 
should  make  personal  application  to  the  person  invited.  If  a  person  fixes 
up  a  place  for  the  purpose  of  having  others  to  visit  it  and  game,  and  one  is 
induced  thereby  to  vi^it  said  place  while  gaming  is  going  on,  he  is  liable  ta 
the  statutory  penalty,  and  also  for  the  visitor's  losses,  if  aoy. 

B.  W.  Dake  and  A.  C.  Rucker  for  appellant. 

Kohn,  Baird  <fe  Speckert  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Be^jnett. 

The  appellant  sued  the  appellees  under  the  provisions  of  the  2d 
and  9th  sections  of  ch  »pter  47  of  the  General  Statutes,  to  recover 
from  them  $1,905,  which  he  alleofes  that  they  as  pirtners  won  from 
him  at  fcc^'w^s  of  cards,  called  poker,  played  in  two  house^in  the 
city  of  L  )uisville,  one  houses  at  the  corner  of  Sixth  and  M-irket 
streets  and  the  other  at  the  corner  of  Sixth  and  Main  streets. 

The  said  section  2  is  as  follows :  **If  any  person  shall  lose  to 
another  at  one  time,  or  within  any .  twenty-four  hours,  $5 
or  more,  or  property  or  other  thing  of  value,  and  shall  pay 
or  transfer  or  deliver  the  same,  such  lo-?er  or  any  creditor  of  his  may 
recover  the  same  or  the  value  thereof  from  the  winner,"  &q. 

It  is  not  satisfactorily  proven  that  either  of  the  appellees  ever 
won  any  money  from  the  appellant  by  playing  with  him ;  but  it 
does  satisfiictorily  appear  from  the  evidence  that  the  appellpes,  as 
partners,  owned  and  run  the  poker-roojn  on  the  corner  of  Sixth  and 
Market  streets,  at  which  the  appellant  played  poker  with  divers 
gentlemen,  assembled  there  for  that  purpose,  and  at  each  game  a 
certain  per  cent,  of  the  winnings  was  taken  by  the  appell<«s,  out  of  ' 
which  was  defrayed  the  expenses  of  the  players  for  suppers,  cigar*, 
(fee,  and  the  balance  of  the  per  cent.,  sometimes  amounting  to  as 
much  as  fifty  dollars  a  night,  went  to  the  appellee-^,  as  partners,  as 
profits.  This  per  cent,  or  **take  out,'*  as  it  is  called,  is  a  part  of  the 
.loser's  losses. 

So  the  question  is,  does  the  takina:  of  this  per  cent,  make  the  ap- 
pellet^  Jointly  interested  m  the  winnings  as  wrong-doers  so  as  to 
make  them  winners  of  the  appellant's  money,  in  the  sense  of  the  stat- 
ute, uupra.  We  do  not  understand  that  the  winner,  in  the  sease  of 
said  statute,  must  be  one  of  the  players  with  cards  in  his  hand;  but 
if  he  is  to  receive  a  per  cent,  of  the  winnings  by  the  actual  player^ 
he  is,  in  the  sense  of  the  statute,  a  winner.  He,  according  to 
arrangement  with  the  players  and  himself,  is  to  receive  a  |iart 
of  the  winnings  as  his  profits.  Why  should  he  not  be  regarded  as  a 
winner  in  the  sense  of  the  statute?    He  certainly  has  a  community 
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of  inU»r6st  in  the  stakes  with  whoever  wins,  and  this  inteY-est  is  the 
result  of  an  arran^enrient  with  all  the  players,  and  this  arrangement 
and  division  makes  him  a  joint  wrong-doer  with  the  winner,  iX 
makes  no  difference  which  one  it  may  be. 

If  by  an  arrangement  the  winning  was  divided  between  the  ac- 
tual player  and  another,  there  is  no  doubt  that  the  lat;er  would  be 
responsible  as  a  joint  wrong-doer  for  the  whole  sum  won  as  a  win- 
ner. Here  the  arrangement  does  not  make  him  a  partner  with  any 
particular  player  as  against  the  others,  but  it  does  make  him  jointly 
interested  with  the  winner  in  the  stakes.  It  is  true  tliat  he 
may  be  indifferent  as  to  which  will  be  the  winner,  but  as  soon  as 
one  or  the  other  has  won  the  arrangement  gives  him  a  joint  interest 
in  the  winning  with  the  actual  player,  which  makes  him,  in  the 
.sense  of  the  statute,  a  winner.  It  is  not  to  be  understood  that  the 
actual  winner  can  not  recover  from  him  said  per  cent,  of  his  own 
stakes,  but  this  is  so  because  the  statute  give-?  the  remedy  against 
hina  in  the  sense  that  he  is  winner,  even  from  the  successful  player; 
but,  nevertheless,  he  is  jointly  interested  with  th«  winner  in  the 
loser's  losses,  which  makes  him  responsible  for  them  as  a  joint  wrong- 
doer. It  is  not  the  extent  but  the  community  of  interest  that  makes 
wrong-cFoers  responsible  for  the  whole  wrong.  If  each  is  to  receive 
a  certain  amount  of  the  result  of  the  unlawful  enterprise,  this  gives 
them  such  a  community  of  interest  as  to  render  each  responsible  for 
the  whole  amount  received. 

The  9th  section  of  said  statute  reads  as  follows:  *'\Vhoever  shall 
invite,  persuade  or  otherwise  induce  another  to  visit  any  place  where 
gaming  is  carried  on,  shall  be  fined  from  S50  to  $500,  and,  moreover, 
be  responsible  to  such  other  and  his  creditors  for  whatever  he  may 
lose  in  gaming  at  such  place." 

Mr.  Heel  bach,  one  ot  the  appellees,  states  that  he  and  the  other 
appellees  fltteii  ut»  the  room  on  Sixth  and  Market  for  a  club-room, 
to  which  a  number  of  gentlemen,  who  were  patrons  of  the  witnass' 
hotel,  could  go  and  play  poker,  and  to  which  they  did  resort  for  that 
purpose,  and  the  proof  shows  that  appellant  was  among  the  persons 
that  resorted  there  for  that  purpose,  and  that  he  did  play  there 
often. 

As  to  the  place,  it  is  not  necessary  that  it  should  be  a  gambling 
place  in  the  largest  sense  of  the  term.    It  is  sufficient,  if  it  is  a  place 
in  which  gaming  is  carried  on,  and  the  persr)n   knowing  that  it  is  a 
place  in  which  gaming  is  carried  on,  invite&',  persuades  or  otherwise 
induces  the  other  to  visit  such  place,  he  shall  be  fined,  &:•.,  and  if 
such  person  lose  any  thing  by  gaming,  while  at  such  place,  the  per- 
son inviting  him,  <&c.,  is  responsible  to  him  for  whatever  he  loses 
at  such  game.    Now  it  is  the  invitiDg,  persuading  or  inducing  an- 
other person  to  visit  the  place  of  gaming,  knowing  it  to  be  such,  that 
is  the  gravamen  of  the  offense,  and  inakes  him  responsible  for  any 
of  such  [>erson's  losses  at  gaming  while  there.    It  is  not  understood 
that   the  person  inviting  or   persuading  or  inducing  should  make 
personal  application  to  the  person  inviteti,  Ac,  in  order  to  render 
himself  amenable  for  the  fine  or  to  such  person,  but  anv  conduct  of 
his  that  induces  such  person  to  visit  such  places  is  sufficient.    If  a 
person  fixes  up  a  place  for  the  purpose  of  huving  others  to  visit  it 
and  j^aine,  and  any  one  is  induced  thereby  to  visit  said  place  while 
g-aininK  >^  J?<>inR  on,  the  person  thus  fixing  up  the  place,  &c.,  is  liable 
for  the  .statutory  penalty.   And  he  is,  also,  liable  for  any  .**um  that  the 
said  person  may  lose  at  gaming  while  visiting  said  place. 

Tested  by  the  foregoing  principles,  the  app?llees  are  liable  to  the 
appellant  for  the  amount  that  the  appellant  lost  at  the  corner  of 
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Sixth  and  Market  streets  within  five  years  next  before  the  beginning 
of  this  suit.  But,  ac'cordiiig  to  the  proof,  the  decision  of  the  chan- 
cellor must  stand  as  to  the  matter  of  the  appellees'  liability  for  the 
appellant's  losses  at  Sixth  and  Main  streets. 

The  judgment  is  reversed  as  to  the  appellees'  liability  to  the  ap- 
pellant* for  sdd  losses  at  Sixth  and  Market  streets  within  five  yeaw 
next  before  bringini^  this  suit,  which  amount  the  chancellor  will  as- 
wrtain,  for  which  purpose  the  proof  may  be  taken,  and  for  which  he 
will  render  judj^ment  against  the  appellee. 


Thompson  v.  Moork. 
(Fi/eclJan.  8,  1891.) 

1.  I*foress — Sheriff  s  am:ndin};  le/wn  —Specinl  bailiff —  Void  jud\:imenl—^x\K^' 
peal  from  a  judgment  enforcing  a  lien  on  land,  it  is  soujfht  to  reverse  the 
judjrinent  for  the  want  of  service  of  process  upon  defendants.  Thesheriff 
had,  by  indorsement  on  a  summons,  authorized  a  special  bailiff  to  execut* 
it.  Tlie  process  was  returned  not  found^  and  subsequently  nn  alias  AQiudioos 
was  issued,  and  returned  ex«cuted  by  the  same  special  bailiff,  but  the  sheriff 
haJ  failed  to  indorso  on  said  summons  the  authority  to  such  bailiff  to  exe- 
cute it.  Tue  sheriff  was  pdirmitted,  after  judgment,  to  amend  the  retarn  by 
indorsing  said  authority  on  tlie  summons.  Held — That  such  amendineut  to 
the  return  added  no  validity  to  it.  The  indorsement  of  authority  to  the 
bailiff,  before  it^  delivery  to  him,  as  required  by  section  2,  chapter  2,  Civil 
Code  of  Practice,  was  exhausted  by  the  return. 

The  authority  of  the  special  bailiff,  as  indorsed  on  the  original  summons, 
was  exhausted  by  its  return,  and  it  was  necessary  for  a  renewal  of  such 
authority  to  be-indorsed  on  the  alia'*. 

2.  I\u\}! atdhorily  to  special  Ihji  ifj^-^o  parol  authority  ought  to  be  held  suffi- 
cient to  authorize  a  special  bailiff  to  execute  a  summons.  The  Code,  directing 
the  written  authority  of  appointment  of  a  special  bailiff,  must  be  followed 
strictly. 

J.  H.  Power  and  E.  W.  liines  for  appellant. 

K.  Gudjrell  for  appellee. 

Appeal  frojn  Fleming  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor 

This  was  an  action  to  enforce  a  lien  upon  land,  that  resulted  in  a 
judgment  by  default  that  is  now  sought  to  be  set  aside  for  the  want 
of  service  of  proi'es^  on  the  defendant.  On  the  motion  to  set  asi«ie 
the  judgment,  the  ofti.'er  was  all«>wed  to  amend  his  return  as  to  the 
mode  of  service  on  the  infant  delendants,  and  it  appearing:  by  the 
amended  return  that  he  had  delivered  a  copy  to  each  one  of  the  in- 
fants (they  being  over  fourteen  years  of  age),  in  time  for  judj^inent, 
that  error  in  the  proceedimr  was  cured.  As  to  theappellant,  Thomp- 
son, it  appears  that  the  sheriff  had,  by  an  indorsement  on  the  sum- 
mons, authorized  a  special  bailiff  toexecute  it,  as  provided  by  section 
2  of  chapter  2,  Civil  Code  (CarrolPs);  that  summons  had  been  fe 
turned  by  special  oulitf  noi  found  as  to  Sherman  Thompson,  when 
an  alias  summons  issued  and  was  served  by  the  same  bailifl',  with- 
out any  indorsement  by  the  sheriff,  giving  this  special  deputy  the 
pow^^r  to  execute  it.  The  power  to  serve  had  been  exhausted  by 
the  deputy  after  his  return  on  the  original  summons  ;*o/  found  as  to 
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Sherman  Thompson,  and  a  new  power  had  to  be  g:iven  authorizing 
him  to  serve  the  alias  summons.  This  was  not  done,  and  yettheshf?riff 
was  permitted  to  amend  what  is  called  his  return,  by  making  the 
indorsement  on  thealiassummonsafter  the  judsrment  had  been  ren- 
dered. The  sherifif  was  not  in  fact  amending  his  return,  but  was 
attempting,  after  judgment,  to  confer  the  power,  in  order  that  it 
might  relate  back,  so  as  to  make  an  illegal  service  effectual .  If  the 
special  deputy,  acting  under  a  parol  authority,  had  no  right  to  serve 
the  summons,  no  subsequent  authority  by  the  sheriff  could  make 
such  a  service  valid.  The  Code,  in  this  regard,  must  be  followed; 
and  no  parol  authority  ought  to  be  held  sufficient  to  authorize  a 
special  bailiff  to  execute  the  summons. 

It  is  insisted  by  counsel  for  the  appellee  that  the  record  shows  the 
loss  of  an  alias  summons  on  which  the  indorsement  was  made  and 
service  had,  and  that  the  indorsement  on  the  alias  is  but  a  copy  of 
that  lost  summons  that  was,  in  fact,  served.  The  record  shows  that 
this  is  not  the  true  state  of  case,  as  is  apparent  from  the  certificate  of 
the  clerk,  on  the  return  of  the  certiorari. 

The  judgment  is  reversed  and  remanded,  with  directions  to  set 
aside  the  judgment,  and  for  proceedings  consistent  with  this  opinion. 
The  parties  must  now  be  regarded  as  before  the  court  without  ad- 
ditional summons. 

Judge  Pryor  delivered  the  following  response  to  petition  for 
rehearUig : 

A  re-exa'ri nation  of  the  record  makes  it  manifest  that  the  former 
opinion  was  in  accordance  with  the  facts,  and  that  no  authority  was 
given  to  serve  the  process,  except  by  parol.  The  sheriff,  or  deputy, 
IS  allowed  to  amend,  and  says:  *'By  leave  of  court,  I  now  indorse 
on  this  copy  thesiime  authority  indorsed  on  the  original  alias  sum- 
mons against  Slierman  Thompson."  Now,  this  indorsement,  or 
amendment  is  on  the  original  alias  summons  itself,  and  the  sheriff  is 
allowed  to  amend  as  if  it  was  a  copy.  The  clerk  certifies  that  it  is 
the  original  alias  summons,  and  if  the  indoi-sement  was  made  upon 
it  when  handed  to  the  deputy,  it  ought  still  to  be  there.  The  paper 
itself  contradicts  what  the    sherifl    now  says  about  it. 

Petition  overruled. 


Ford  v.  Mavo. 

{Filed  Ja7i,8,  1891.) 

Instructions — Estoppel — AUi^^ation  and  proof —K  purchnser  of  a  lot,  de- 
scribed aft  lot  No.  40,  at  jadicial  sale,  after  coufirmation  of  the  sale  and 
■deed  made,  was  chosen  as  appraiser  of  a  lot  ordered  to  be  sold  as  lot  No  8, 
in  the  same  proceeding,  and  acted  as  «nch  appraiser,  not  knowing;  that  the 
lot  he  was  appraising  was  the  same  lot  that  he  had  purchased,  which  proved 
■e-ventnally  to  be  the  case.  In  an  action  of  ejectment,  afterwards  instituted 
by  him  to  recover  his  lot  from  appellee,  the  purchaser  at  the  last  sale,  who 
bad  entered  and  improved  the  same,  appellee  pleaded  as  a  defense  the  con- 
duct of  appellant  as  an  estoppel,  alle;;ing  that  appellant  was  present  at  the 
«ale,  and,  knowing  that  the  lot  being  sold  belonged  to  him,  failed  to  object 
to  the  sale.  On  the  trial  of  the  case  the  proof  failed  to  sustain  this  plea 
•of  estoppel,  but  appellee  was  permitted  to  prove,  as  a  further  ground  of  es- 
toppel, that  appellant,  knowing  the  lot  he  was  appraising  belonged  to 
l&im,  failed  to  object   to  the   appraisement  or   sale.     While,  on  the  other 
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band,  appellant,  denied  that  he  knew  the  lot  he  was  appraisinK  va» 
the  same  lot  he  had  previoasly  pnrchased,  and  he  is  corroborated  in  this 
statement  by  other  facts  in  the  record. 

The  court  gave  to  the  jury  an  instroction  permitting  them  to  find  for  ap- 
pellee upon  the  facts  proven  by  him.  held — That  this  instroction  was  on- 
authorized  by  the  pleadings,  as  they  contained  no  allegation  relying  npon 
the  fraudnleut  actions  of  appellant  in  appraising  said  property.  Besides, 
such  a  plea  of  estoppel  was  not  supported  by  the  f^cts  proven.  It  isti  well 
settled  principle  of  law,  applicable  to  the  doctrine  of  estoppel,  that,  in  or- 
der to  maintain  such  a  plea,  it  must  appear  that  the  conduct  of  appellant, 
in  failin;^  to  claim  that  the  property  was  his  own,  worked  a  fraud  upon  ap- 
pellee. It  is  not  sufficient  to  show  that  appellant  failed  to  claim  said 
property,  but  it  must  also  appear,  that  at  the.tirre  he  appraised  it,  he  knew 
that  it  belonged  to  him,  and  that  he  remained  silent  when  he  should  have 
claimed  it. 

G.  N.  Brown  and  L.  T.  Moore  for  appellant. 
B.  C.  Burns  for  appellee. 
Appeal  from  Boyd  Circuit  Court. 
Opinion  of  the  court  by  Judge  Bennett. 

The  appellant,  in  187(),  purchased  at  decretal  sale  a  lot  described 
as  No.  40,  in  square  4,  in  the  town  of  ('atlettsburg.  After  said  ?ale 
wasconfirmwl,  and  deed  made,  R,  B.  McCall  purchased,  at^another 
deiTetal  sale  in  the  same  suit,  a  lot  described  as  No.  8,  in  square  4. 
After  the  confirmation  of  said  sale,  McCall  sold  said  lot  to  the  ap- 
pellee, who  improvetl  the  same.  Thereafter  the  appellant  instituted 
this  action  of  ejectment  to  recover  the  possession  of  said  lot.  Ue 
contends  that  the  lot  that  he  purchased  as  No.  40,  is  really  lot  No.  8 
that  was,  thereafter,  purchased  hy  McCall.  The  appellee,  besides 
the  jireneral  issue,  relied  on  the  plea  of  estoppel,  the  facts  of  which 
he  contines  to  the  conduct  of  ap|)ellant  on  the  occasion  of  the  saleof 
lot  No.  8,  which  conduct,  it  is  allejjed,  consists  in  the  fact  of  the  ap- 
pellant, being  present  at  the  sale,  and  knowinu:  that  SiUd  lot  was 
his,  and  was  beinar  sold,  never  objected  to  the  sale,  d-c. 

There  is  iio  positive  proof  that  appellant  was  present  at  said  sale- 
McCall  merely  ^ives  it  as  his  impression  that  the  appellant  was 
present.  The  appellant  swears  positively  that  he  was  not  present, 
but  hedoes  show  that  he  was  one  of  the  appraisers  thatappraised  said 
lot ;  but  he  says  that  he  did  not  know  that  it  was  the  same  lot  that  he 
had  purchased.  It  is  not  believed  that  the  jury  believed  that  the 
appellant  was  present  at  said  sale,  for  the  rea-on  that  his  evidence 
upon  that  subject  is,  clearly,  the  weight  of  evidence.  However,  if 
that  were  the  only  issue  to  be  passed  upon  by  the  jury,  we  would 
not  disturb  the  verdict;  but,  as  the  court's  instruction  authorized 
the  jury  to  lind  in  favor  of  the  plea  of  estoppel,  upon  other  grounds 
than  the  fact  of  the  presence  of  the  appellant  at  the  sale,  we  must 
presume  tha*:  they  decided  upon  those  ground-?;  so  the  question 
arises,  did  the  pleading  and  proof  authorize  an  instruction  upon 
those  grounds?  Said  instruction  is  as  follow's:  **  Although  the  jury 
may  believe,  from  all  the  evidenco  in  this  case,  that  thed?ed  to 
Ford,  of  date  the  12th  of  June,  1878,  and  read  in  evidence,  covers 
the  lot  in  dispute;  yet,  if  the  jury  believe,  from  all  the  evidence^ 
that  the  plaintiff.  Ford,  knew  of  his  purchase  of  said  lot  at  the  sale 
made  by  John  M.  Rice,  as  commissioner,  and  afterwards,  by  words 
or  acts,  induced  McCall  to  purchase  the  same  lot  at  the  sale  made  of 
same  by  commissioner,  Eastham,  in  the  same  suit,  or  acted  at  or  be- 
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fore  the  sale  of  said  lot  so  as  to  induce  the  belief,  in  a  reasonably 
prudent  man,  that  he  had  no  title  or  claim  to  the  lot,  and  that  Mc- 
Call  purchased  the  same  at  the  sale  made  of  said  lot  by  com  mis- 
sioner,  Eastham,  and  that  Ford  knew  of  McCalPs  purchase,  and  set 
up  no  claim  to  the  property,  and  did  not  objeit  to  the  said  sale  or 
grive  notice  of  his  claim  at  the  time,  he  is  now  evStopped  to  set  up 
title  to  said  lot,"  <fcc. 

The  jury  are  told  in  this  instruction  that,  if  the  appellant,  **  at  or 
before  the  sale  acted,"  <fcc.,  they  miist  find  for  the  appellee.  The  in- 
struction, in  this  respe(*t,  clearly  refers  tb  the  fact  that  the  appellant 
had  assisted  to  appraise  said  property  before  it  was  sold.  The  first 
objection  to  this  part  of  the  instruction  is,  that  the  appellee's  plea  of 
estoppel  does  not  authorize  it ;  for  it  is  well  settled  that  proof,  with- 
out aaalleg:ation,isnotadmissible,  and  that  it  is  error  to  instruct  upon 
it.  However,  if  there  is  no  objection  to  the  proof  and  instruction 
until  after  verdict,  the  court  will  not  disturb  it.  Here  there  was  ob- 
jection to  the'instruction,  and  it  should  not  have  been  given. 

But  there  is  another  objection  to  the  instruction,,  as  regrards  the 
appraisement,  which  is,  that  the  facts  as  to  said  appraisement  do  not 
constitute  an  estoppel.  The  appellant  distinctly  states  he  did.  not 
know  that  the  lot  was  the  one  th^t  he  purchased,  and  he  is  in  no 
wise  contradicted  in  reference  to  that  matter.  The  lot  that  he  pur- 
chased was  sold  as  lot  No.  40,  and  the  same  was  appraised  as  lot  No. 
8;  and  there  is  no  fact  or  circumstance  shown  in  the  record  that 
would  indicate  to  the  appellant  that  said  lot  was  the  same  that  he 
had  purchased ;  on  the  contrary,  the  inference  would  be  strong  to 
person  not  knowing:,  that  the  lot  appraised  was  different  from  lot 
No.  40.  So  the  instruction  should  not  have  been  griven,  had  the 
pleading  made  an  issue  on  that  subject.  There  is  no  doubt ^hat 
if  a  person  stands  by  and  suffers  his  property  sold  to  an  innocent 
purchaser,  without  objection,  knowing:  that  it  is  his  property,  he  is 
estopped,  upon  the  ground  of  fraud,  to  thereafter  set  up  his  title  to 
said  property.  So,  also,  if  he,  knowing  said  property  belonged  to 
him,  appraised  it  for  public  sale,  and  at  such  sale  it  was  purchased 
by  an  innocent  purchaser,  he  would  be  est'jpped  upon  the  same 
grounds  thereafter  to  set  up  his  title.  This  estoppel,  as  said,  is  upon 
the  grounds  of  fraiid  upon  an  innocent  purchaser;  and  it  is  essential, 
in  order  to  constitute  such  fraud,  that  the  person  should  know  that 
the  property  belonged  to  him,  or  have  such  information  or  facts  at 
hand  as  would,  in  law,  amount  to  such  knowledge ;  otherwise,  he 
has  not  defrauded  the  purchaser.  It  would  be  a  harsh  rule  that 
would  e^top  the  owner  of  property  from  asserting  his  right  to  it 
simply  because  he  was  present  at  the  public  sale  of  it,  but  did  not 
know  that  it  was  his  property  that  was  being  sold,  or  that  he  ap- 
praised it  without  knowing  that  it  was  his  property,  he  not  direct- 
ing the  sale  of  it.  The  property,  doubtless,  would  be  sold  without 
the  concurrence  of  either  act  on  his  part.  To  say,  therefore,  that 
his  doing  either  act,  though  never  so  innocent,  would  deprive  him 
of  his  property,  would  be  to  convert  the  equitable  doctrine  of  estop- 
pel into  an  engine  of  oppression.  It  is  fraud  that  the  law  abhors, 
and  it  says  to  a  person  that  when  he  knows  that  his  property  is  being 
sold  as  the  property  of  another,  it  is  his  duty  to  make^the  fact 
known  that  he  is  the  owner  of  it,  and  his  failure  to  do  so,  and  a  sub- 
sequent assertion  of  his  title,  is  a  fraud  upon  the  innocent  purchaser 
of  it;  consequently,  doctrine  of  estoppel  is  applied  to  him ;  so,  also, 
if  it  be  sold  by  his  direction,  as  the  property  of  another,  although 
he  does  not  know^  that  it  is  his,  and  it  is  purchased  by  an  innocent 
purchaser,  it  would  be  a  fraud  upon  the  latter  to  allow  him  to  assert 


668       Kent's  adm'r  v.  deposit  bank  of  owensboro. 

his  titlo.  The  ground  of  fraud  In  such  case  is,  that  the  one  who  di- 
rects the  doing  of  the  act  must  sufl^,  in  case  of  conflict  of  right, 
rather  than  an  innocent  party. 

The  judgment  is  reversed,  and  the  case  is  remanded,  with  direc- 
tions for  further  proceedings  consistent  with  this  opinion. 


Kent's  adm'r  v.  Deposit  Bank  of  Owexsboro. 
{Filed  Dec.  20,  1890.) 

1.  Married  women — Separate  estate  in  hank  stock — Descent  and  Distribution--' 
A  married  woman  owning  bank  stock  as  her  separate  estate,  died  childlew 
and  intestate.  After  her  death  her  husband  brought  this  action  to  recorer 
a  dividend  that  had  been  declared  npon  the  stock.  Her  heirs  made  them- 
selves parties  to  the  suit,  and  resist  the  recovery  by  the  hnsband.  Heid^ 
That  under  section  15,  article  4,  chapter  52.  General  Statutes,  the  stock 
passes  to  the  heirsat-law  of  the  wife,  free  from  any  control  of  the  hosband, 
and  thiat  the  dividends  accruing  after  the  wife's  death  pass  to  them  as  an 
incident  to  the  stock.  The  husband,  by  his  pleadings,  fails  to  show  that 
this  dividend  was  declared  prior  tor  his  wife's  death,  and  can  Qot  recOTer 
same. 

2.  Pleadings— T\\^  court  will  always  construe  pleadings  most  stronf^ly 
against  the  pleader,  and  as  the  petition  of  the  husband  fails  to  show  when 
the  dividend  claimed  was  declared,  it  will  be  presumed  that  it  was  declared 
after  his  wife's  death,  and,  consequently,  belonged  to  her  heirs. 

■  Sweeney  &  Son  for  appellant. 

Weir,  Weir  &  Walker  for  appellee. 

Appeal  froai  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

Belle  W.  Kent  died  childless  and  intestate.  She  owned  $5,00t)of 
bank  stock ;  it  was  her  separate  estate.  The  husband,  W.  P,  Kent, 
became  her  administrator,  and,  after  demand  and  refusal  of  pay- 
ment, he  brought  thirs  action  to  recover  a  dividend  that  had  been 
declared  upon  tiie  stock.  Her  heirs-at-law  made  themselves  parties 
to  the  suit  and  disputed  his  claim  to  it.  This  dispute  involves  the 
right  to  the  stock,  as  between  the  husband  and  the  heirs-at-law  of 
the  deceased  wife.  The  charter  of  the  bank  makes  its  stock  per- 
sonalty. 

Section  15,  article  4,  chapter  62  of  the  General  Statutes,  provides: 
**If  any  stock  in  any  of  the  banks,  or  other  corporations  of  thl* 
State,  is  taken  for  or  transferred  to  any  female^  and  it  Is  expressed 
on  the  face  of  the  certificate  or  transfer-book  of  such  stock  that  it  is 
for  the  use  of  such  female,  no  husband  of  hers  shall  take  any  inter- 
est in  such  stock  or  the  dividends  thereon  ;  and  at  her  death  it  shall 
pass  to  her  heirs;  but  if  unmarried,  she  may  dispose  of  it  by  will; 
or  if  married,  so  dispose  of  it  with  the  consent  of  her  husband,  or 
without  such  consent,  if  so  provided  in  the  deed  or  will  creating 
the  trust.  She  may  receive  the  dividends  and  give  acquittances 
therefor,  though  married;  but  she  shall  not,  in  any  way,  anticipate 
the  same;  nor  shall  any  dividend  be  paid  upon  an  order  or  power 
given  by  her  before  the  same  is  declareil." 

It  is  urj^ed  with  ingenuity  and  ability  that  this  statute  does  not 
change  the  succession  to  a  deceased  wife's  separate  estate  in  baok 
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stock  from  the  course  her  separate  estate  in  other  personalty  takes 
upon  her  death,  where  the  instrument  creatinjj:  it  has  not  directed 
to  whom  it  shall  pass,  or  she  has  not  dispoj^ed  of  it. 

The  right  of  a.  wife  to  a  separate  estate  is  of  comparatively  mod- 
em origin.  By  the  common  law  the  existence  of  the  wife  for  most 
legal  purposes,  and  especially  as  to  personal  property,  became 
merged  in  that  of  the  husband.  Her  title  to  it,  however  absolute, 
vested  in  him,  if  the  thing  was  ia  possessiiin ;  and  if  in  action  at 
her  death,  it  passed  to  him  as  her  administrator,  or  as  .survivor. 
The  separate  estate  of  a  feme  covert  in  it,  is  a  creature  of  equity.  It 
does  not,  ipno  facto,  exclude  the  rights  of  the  husband,  except  dur- 
ing coverture;  and,  in  case  of  its  non-disposal  by  her,  or  his  exclu- 
sion as  to  it  after  her  death,  by  the  terms  of  its  creation,  his  right  as 
to  it,  upon  her  death,  is  the  same  as  if  it  had  not  been  separate 
estate.  In  other  words,  the  right  of  the  husband  is  suspended  dur- 
ing coverture  by  the  existence  of  the  separate  estate;  but  if  he 
survives  the  wife,  it  attaches  to  the  property  just  as  if  there  had 
been  no  separate  estate,  unless  she  has  in  some  way  disposed  of  it, 
or  unless,  by  the  terms  of  its  creation,  he  is  excluded  from  all  inter- 
est in  it  after  her  death. 

The  mere  creation  of  a  separate  estate  in  personalty  in  her,  with- 
out any  manifest  intention  to  exclude  his  right  from  attaching  at 
her  death,  will  not  prevent  it  from  springing  up  when  that  event 
takes  place.  If  her  interest  in  the  personalty  endures  beyond  her , 
death,  the  right  of  the  husband  attaches  to  it  just  as  if  there  had 
been  no  separate  estate,  provided  it  has  not  been  othf^rwise  disposed 
of  by  her  m  the  exercise  of  a  power,  or  by  the  terms  of  the  creation 
of  the  separate  estate.    Brown,  <fec.  v.  Alden,  <&c.,  14  B.  M.,  114 

This  is  the  general  rule,  and  it  is  said  that  the  statutory  provision, 
cited  above,  was  only  intended  to  impress  upon  bank  stock,  held  by 
the  wife  for  her  separate  use,  the  character  of  separate  estate  pend- 
ing the  coverture;  that  it  merely  suspends  the  marital  rights  of  the 
husband  while  that  relation  exists,  and  does  not  terminate  them. 
If,  however,  this  be  so.  why  was  the  statute  enacted?  What  need 
was  there  of  it?.  The  existing  equitable  rule  accomplished  all  this ; 
it  recognized  and  enforced  the  right  of  the  wife  to  hold  and  use 
hank  stock  of  separate  estate,  and  there  was  no  necessity  for  the 
statute,  unless  the  Legislature  intended  to  change  this  rule  as  to  the 
separate  estate  of  the  wife  in  hank  and  corporation  stocks,  and  ex- 
clude the  hustjand's  right  to  them  as  her  administrator,  or  as  survi- 
vor. He  could  have  been  so  excluded  by  the  terms  of  creation  of 
the  separate  estate ;  but  the  Legislature  saw  proper  to  say  that  this 
should  result,  although  not  so  provided  by  the  instrument  or  terms 
of  creation,  whenever  the  subject  of  the  separate  estate  is  bank  or 
corporation  stocks. 

Let  us  see  if  both  the  language  of  the  statute  and  the  previous 
legislation  upon  the  subject  are  confirmatory  of  this  view.  The 
Liegrislature,  on  February  1(5, 1838,  enacted  a  statute,  which  provided 
as  follows : 

**Sec.  1.  That  it  shall  be  lawful  fc.r  any  person  who  may  desire 
to  make  an  annual  provision  for  a  resident  female  friend,  relative  or 
connection,  in  such  manner  that  the  provision  will  be  for  the  exclu- 
sive use  of  the  female,  and  not  transfemble,  nor  liable  to  vest  in  the 
husband,  nor  be  subject  to  his  debts,  to  transfer,  or  cause  to  be  trans- 
ferred, to  such  female,  stock  in  any  of  the  banks,  or  other  corpora- 
tions created  by  this  Commonwealth,  and  have  it  expressed  on  the 
face  of  the  certificate  of  stock,  and  on  the  transfer-book  of  the  bank 
or  corporation,  that  such  stock  is  for  the  exclusive  use  of  such 
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female,  and  as  annual  provision  for  lier  support.  And  no  such  stock 
shall  be  transferable  auring  the  life  of  the  female,  nor  liable  lothe 
debts  contracted  by  her,  nor  shall  it  vest  in  her  husband,  nor  be 
liable  to  his  debts,  nor  shall  he  be  entitled  to  it  as  her  administrator, 
but  it  shall  pass  to  the  same  persons  who  would  take  her  real  (state 
as  heirs-at-law :  Provided,  that  if  she  be  a  fenip  sole,  she  may  dis- 
pose of  it  by  last  will  and  testament,  and  if  a  feme  covert,  may 
devise  it,  with  the  consent  of  her  husband. 

'^Seo.  2.  That  the  dividend.^,  from  tim?  to  time,  as  declared, 
shall  be  paid  over  to  the  female,  and  shall  not  be  paid  on  any  power 
of  attorney  executed  before  the  same  is  declared,  nor  in  which  there 
is  not  express  authority  to  draw  the  same;  and  the  Receipt  of  the 
female,  whether  married  or  sole,  shall  be  an  acquittance  for  the 
dividend,  and  she  shall  also,  whether  married  or  sole,  have  author- 
ity to  e>ecute  a  power  of  attorney  to  draw  the  same;  and  feme 
coverts  shall  have  the  right  to  take  such  stock  without  the  consent 
of  their  husbands." 

This  law  remained  in  force  until  the  adoption  of  our  Revised  Stat- 
utes, in  1852,  chapter  47,  article  4,  and  section  16  of  which  reads 
thus: 

**If  any  stock  in  any  of  the  banks,  or  other  corporations  of  this 
State,  is  taken  for  or  transferred  to  any  female,  and  it  Ls  expressed 
on  the  lace  of  the  certificate  or  transfer-book  of  such  stock  that  it  is 
for  the  exclusive  use  of  such  female  for  her  annual  support,  no  has- 
band  .she  then  has,  or  may  thereafter  have,  shall  take  any  interest 
in  such  stock  or  the  dividends  thereon  ;  and  the  same,  at  her  death, 
shall  pass  to  her  heirs;  but,  if  unmarried,  she  may  dispose  <»f  it  by 
will,  or,  if  married,  so  dispase  of  it  with  the  consent  of  her  hus- 
band, or  without  such  consent,  if  so  provided  in  the  deed  or  will 
creating:  the  tru^t. 

'*She  may  also  receive  the  dividends,  and  give  acquittances  there- 
for, though  married ;  but  she  shall  not  in  any  way  anticipate  the 
same;  nor  shall  any  dividend  be  paid  upon  an  order  or  power  given 
by  her  before  the  same  is  declared." 

This  provision  continued  in  force  until  the  adoption  of  our  pres- 
*ent  statute  in  1873,  which,  so  far  as  it  bears  upon  the  question  now 
under  consideration,  is  in  spl)stance  the  same  as  the  law  of  1838 
and  that  of  1852.  That  of  1888  vested  the  stock  in  the  wife  for  her 
exclusive  use,  and  provided:  ''Nor  shall  /ie{the  husband)  be  eniitkd 
to  it  (ts  her  admunstrator^  but  it  shall  pass  to  the  same  persons  who 
would  take  her  real  estate  as  heirs-af-lau\^^  Undoubtedly,  under 
this  statute,  no  right  upon  the  part  of  the  husband  sprang  up, 
phoonix-like,  at  the  death  of  the  wife,  investing  him  either  as  her 
administrator  or  as  survivor,  with  title  to  the  property. 

The  language  was  condensed  in  the  revision  of  the  statute  in 
1852,  and  made  to  read :  *^and  the  same^  at  her  deaths  shall  pass  to 
her  heirs  ;^^  while  in  the  present  statute  it  is:  ''and  at  her  death  it 
shall  pass  to  her  heirs.'' 

In  our  opinion  there  is  no  material  difference  between  these  pro- 
visitms,  nor  was  any  intended.  The  history  of  the  legislation,  as 
well  as  the  language  of  the  present  law,  show  that  the  Legislature 
intended  to  keep  in  force  the  law  of  1838,  and  to  change  the  equi- 
table rule  as  to  separate  estate  in  this  species  of  property,  so  that 
the  husband  would  not  take  it  upon  the  death  of  the  wife. 

The  statute  uses  the  term  '*heirs.''  Technically,  this  means  those 
upon  whom  the  law  casts  the  inheritance;  and  while  the  statute 
may  make  thase  heirs,  who  otherwise  would  not  be  so,  because  the 
Jaw-making  power  regulates  the  descent  of  property,  yet  the  hus- 
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band,  as  to  the  wife's  property,  is  a  distributee,  and,  generally 
speaking,  not  an  heir ;  and  the  previous  legislation  shows  that  it 
was  not  intended  to  embrace  him  by  the  use  ot  the  word  ''heirs"  in 
our  present  statute. 

Our  law  provides:  "A  husband  shall  have  the  whole  surplus  of  a 
deceased  wife's  personal  estate."  General  statutes,  chapter  31,  section, 
iJ.  This,  however,  is  a  statuie  relating  generally  to  the  distribution 
of  the  wife's  personal  estate,  in  case  of  intestacy,  she  having  the 
power,  under  our  law,  to  will  her  separate  estate,  or  to  make  a  will 
in  the  exercirse  of  a  w-ritten  power;  but  it  is  not  applicable  where 
an  exception  as  to  any  particular  kind  of  property  has  been  made 
by  special  statute.  As  to  bank  stock,  for  instance,  held  by  her  as 
separate  estate,  another  statute  has  specially  directed  how  it  shall 
pass  upon  her  dying  intestate,  and  it  excludes  the  husband  as  sur- 
vivor. If  it  had  been  merely  declaratory  of  the  existing  law,  or  if 
it  had  btHJU  intended  to  embrace  him,  it  doubtless  would  have  said, 
in  express  terms,  that  if  the  feme  died  intestate,  leaving  a  husband, 
he  should  take  the  stock,  or  else  have  said  notliing  as  to  how  it 
should  pass,  thus  leaving  it  to  pass  to  him  under  the  general  law. 

The  ca^es  of  Payne  v.  Payne,  11  B.  M.,  138;  Allen  v.  Everett,  12 
B.  M.,  ;i7r),  and  lirovvn  v.  Alden,  anora^  where  it  was  held  that  the 
husband,  t*itht»r  as  administnitor  or  survivor,  was  entitled  to  the 
separate  pei-sonal  estatf'  of  the  wife  upon  her  death,  were  deter- 
mined upon  the  e(iuitable  rule  to  w  hich  we  have  referred,  and  not 
upon  any  special  statute  applicable  to  a  particular  character  of 
property,  save  in  the  last  named  case,  where  a  slave,  some  furni- 
ture, notes  an<l  money  were  in  solved,  it  was  held  that,  by  virtue  of 
a  special  existing  statute,  the  husband  had  only  an  estate  for  life  in 
the  slave,  whereas,  before  the  passage  of  the  act,  his  interest  became 
absolute  upon  the  death  of  the  wife.  As  in  that  case  a  special  stat- 
ute controlled  the  succession  to  the  wife's  slave,  so  here  it  does  to 
her  bank  stock,  it  havmg  been  shown  upon  the  face  of  the  certifi- 
cate that  it  was  her  separate  (^tate. 

Even  if  the  husband,  as  administrator,  could  recover  a  dividend 
declared,  during  the  life  of  the  wife,  upon  this  stock,  yet  he  must 
aver  in  his  petition  that  it  was  so  declared.  This  he  has  not  done. 
It  dot^  not  appear  in  any  way  when  the  dividend  sued  for  was  de- 
<-iared.  Certainly  dividends  declared  since  her  death,  being  but 
incidents  of  the  stock,  pass  with  it  to  the  heir. 

The  pleading  is  to  be  most  strongly  construed  against  the  pleader, 
iind,  in  the  absence  of  an  averment  that  the  dividend  was  declared 
during  the  lifQ  of  the  wife,  we  must  presume  it  was  declared  after 
her  death. 
Judgment  affirmed. 


Ward  v.  Beale,  <&r. 
(Filed  Dec.  20,  1890.) 

1,  Taxation — State  Board  of  Equalization — County  Court — After  the  State 
Board  of  Eqaalizntion  had  fixed  the  valae  of  real  and  personal  property  in 
the  coantj  of  appellant's  residence,  and  after  the  adjournment  of  the 
County  Hoard  of  Sapervisors,  appellant,  under  the  provisions  of  section  3, 
article  8,  chapter  92,  General  Statutes,  applied  to  the  county  court  for  a 
eorrection  ot  the  assessment  made  against  him.  Said  court  reduced  the 
vaioation  of  said  list  $5,000,  but  appellee,  the  sheriff,  refusing  to  recognize 
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said  actioD  of  the  county  court,  sold  appeUant*»  mule  to  satisfy  said  taxes. 
Appellant,  in  this  action  of  trespass  against  the  sheriff,  insists  that  said  iaie 
'was  illegal  and  without  authority.  Heid—TYxsit  the  sheriff  was  folly  aathor- 
ized  to  make  said  sale,  as  the  county  court  had  no  jurisdiction  to  alter  ao 
assessment  that  had  been  fixed  by  the  State  Board  of  Equalization  or  the 
County  Board  of  Supervisors.  Section  3,  article  8,  chapter  92,  General 
^katutes,  confers  upon  the  county  court  jurisdiction  to  reduce  an  assen* 
ment  only  where  the  same  has  been  made  aper  the  County  Board  of  Super- 
visors has  adjourned,  or  where  the  assessment  was  made  too  late  for  it- 
to  be  considered  by  said  board. 

2.  Construction  of  statutes—  /  unctuntion—iieotion  3,  article  8,  chapter  92,  a» 
printed  in  the  General  Statutes,  reads  and  is  punctuated  as  follows  : 

**A  person  claiming  to  be  improperly  assessed  after  the  meeting;  of  the 
Board  of  Snpervi8ors  may,  at  any  time  not  later  than  the  next  re^^ular  coorV 
after  he  has  received  notice  of  the  same  ^  *  **  may  offer  evidence  So 
support  of  said  complaint  to  the  county  court,"  &o. 

There  is  a  comma  after  the  word  asstsstii  in  the  enrolled  bill,  which  would 
change  the  meaning  of  the  section.  But,  as  the  printed  section  was  adopted 
by  the  Legislature  after  the  enrolled  bill,  the  printed  section  governs  the 
meaning  of  it. 

A.  H.  Ward  and  J.  I.  Blanton  for  appellant. 

O'Hara  <fe  Bryan  for  appellees. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  gave  the  list  of  his  property  and  its  value  to  the 
assessor  of  the  county  in  which  the  same  was  situated.  The  value 
of  the  property  given  in  by  the  appellant  and  accepted  by  theasKS- 
sor,  inclucling  realty,  personalty,  <sc.,  amounted  to  $46,740.  Thcie- 
after  the  County  Board  of  Supervisors  for  said  county,  of  their  own 
motion,  reduced  the  assessment  that  the  appellant  had  placed  upon 
his  real  estate  by  the  sum  of  $6,000.  Thereafter  the  State  Board  of 
Equalization  increased  the  assessment  on  real  estate,  excluding  town 
lots  in  said  county,  fifteen  per  cent.,  and  of  personal  property,  ex- 
cluding money  or  evidences  of  debt,  forty-one  per  cent.,  which 
sums  were,  in  common  with  other  like  property  of  the  county, 
added  to  the  taxable  value  of  the  appellant's  property,  as  fixed  by 
the  Board  of  Supervisors.  Thereafter  the  appellant  applied  to  the 
county  court  for  a  reduction  of  the  assessment  on  hln  land,  com- 
plaining of  the  increase  by  the  Board  of  Equalization,  and  the 
county  court  did  reduce  said  assessment  by  the  sum  of  $5,000.  Bat 
the  sheriff  of  the  county,  disregarding  the  action  of  the  county 
court,  collected  the  revenue  on  the  assessment  as  incre&sed  by  said 
board,  and  seized  and  sold  the  appellant's  mule  to  satisfy  the  same, 
for  which  the  appellant  sued  the  sheriff  for  trespass,  and  the  lower 
court,  having  dismissed  his  petition,  he  has  appealed.  Theappel- 
ant's  claim  of  authority  to  thus  proceed  is  based  upon  section  3, 
article  8,  of  the  General  Statutes,  its  punctuation  being  corrected  so 
as  to  correspond  with  that  of  the  enrolled  bill.  Said  section,  as 
punctuated,  is  as  follows : 

"A  person  claiming  to  be  improperly  charged  with  any  tax  as- 
sessed after  the  meeting  of  the  Board  of  Supervisors  may,  at  any 
time  not  later  than  the  next  regular  county  court  after  he  has  r^ 
ceived  notice  of  the  same  by  demand  being  made  upon  him  to  pay 
the  tax,  offer  evidence  in  support  of  said  complaint  to  the  county 
court  of  the  county,"  (&c.,  and  if  said  court  finds,  upon  the  evidence,. 
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that  said  property  has  been  assessed  at  more  than  its  fair  cash  value, 
Ac,  it  may  correct  the  same. 

The  appellant  claims  that,  as  the  enrolled  bill  is  punctuated  with  a 
comma  after  the  word  **assessed,''  the  section,  supra^  should  be  read 
and  interpreted  as  though  a  comma  was  phiced  immediately  after 
said  word,  which  beiuK  done,  would  authorize  the  county  court  to 
hear  evidence  and  reduce  the  assessments  upon  all  the  property  sit- 
uated in  the  county,  without  regard  to  the  time  of  assessment, 
although  the  Board  of  Supervisors  had  met  and  adjourned ;  in  other 
words,  the  county  court  has  jurisdiction  to  correct  any  erroneous 
assessment  after  the  meeting  or  action  of  the  Board  of  Supervisors, 
provided  the  application  is  made. at  the  next  regular  term  of  said 
eourt. 

It  is  true  that  the  enrolled  bill  is  punctuated  in  the  manner  that  is 
claimed  by  the  appellant;  but  if  it  were  true  that  the  punctuation 
would  have  the  effect  contended  for  by  the  appellant,  we,  neverthe- 
less, are  confronted  with  the  section,  supra,  which  changes  that 
punctuation  and  gives  the  section  a  different  meaning;  and  as  the 
statutes  containing  said  section  as  punctuated,  were  adopted  by  the 
Legislature  after  the  enrolling  of  said  bill,  they,  as  to  any  and  all 
changes,  supersede  said  bill.  Besides,  the  meaning  of  said  section, 
as  thus  punctuated,  accords  with  said  chapter,  which  takes  from  the 
county  court  all  supervisory  jurisdiction  over  assessments,  except  as 
therein  specified.  This  is  shown  by  sections  14,  22,  23  and  25,  article 
6.  Section  14  provides  that  the  assessor  shall  report  to  the  county 
court  clerk  all  persons  refusing  to  give  him  a  list  of  their  property, 
Ac,  and  the  clerk  shall  notify  the  supervisors  of  the  justice^s  dis- 
trict in  which  such  persons  live,  and  if  such  supervlsois  fail  to  get  a 
full  and  complete  list  of  the  property  of  such  persons,  they  shall 
notify  the  clerk,  and  then  the  court,  after  giving  as  many  as  five 
days'  not'ce,  Ac,  shall  ascertain  whether  said  property  is  subject 
to  assessmiut,  and  whether  the  owner  has  been  wilfully  delinquent, 
and  if  so,  to  fix  a  triple  tax  upon  the  same,  and  fine  the  owner  $100, 
as  a  penalty  for  such  delinquency. 

Section  22  provides  that  when  it  shall  t)e  known  to  the  sheriff  that 
any  person  has  refused  to  list  his  property,  the  same  proceedings 
shall  be  had  as  in  the  case  of  delinquents  reported  by  the  assessor. 
Of  course  it  is  not  this  action  of  the  court  that  it  is  authorized  to 
correct,  because  that  tribunal  has  already  rendered  judgment,  and  it 
would  be  folly  to  allow  an  appeal  to  it ;  but,  if  the  court  finds  that 
the  property  is  subject  to  taxation,  and  its  owner  has  not  been  wil- 
fully delinquent,  it  is  the  duty  of  the  clerk  to  make  the  assessment 
as  in  other  cases  provided,  with  which  the  court  has  nv)thing  to  do 
(see  Commonwealth  for  the  use  of  Marion  county  v.  L.  &  N.  R.  R. 
Co.,  12  Ky.  Law  Rep.,  1),  and  to  report  the  same  to  the  County 
Board  of  Supervisors,  if  they  have  not  met  for  that  year ;  if  they 
have,  then  the  owner  has  the  right  to  apply  to  the  county  court,  Ac. 

S^tion  23  provides  that  if  any  person  has  failed  to  list  his  prop- 
erty because  not  called  upon  by  the  assessor,  it  is  his  duty,  after  the 
assesEtor  has  returned  his  tax-book,  to  list  the  same  with  the  county 
clerk,  whose  duty  it  is  to  receive  the  same  and  to  be  governed  by 
the  law  regulating  the  duty  of  the  assessor j  Ac.  If  it  is  listed  before 
the  meeting  of  the  Board  of  Supervisors,  it  is  the  duty  of  the  clerk 
to  report  the  list  to  them,  upon  which  they  will  pass  as  in  case  of 
other  assessments;  but,  if  not  listed  in  time  to  be  reported  to  said 
board  and  passed  upon  by  it,  then  the  person  thus  asseased  may 
apply  to  the  county  judge  to  have  said  assessment  corrected. 

Section  26  also  provides  that  the  sheriff  shall  report  to  the  county 
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clerk  any  list  of  proj)erty  that  has,  for  any  year  or  years,  been  omit- 
ted by  the  assessor,  &c.;  and  it  shall  be  the  duty  of  the  clerk  to 
place  the  same  upon  the  assessor's  books,  Ac.  If  such  lists  are  placed 
upon  the  assessor's  books  before  the  next  meeting:  of  the  county 
board,  it  must  hear  complaints  as  to  improper  listing,  valuation, 
&%.,  and  correct  the  same;  if  placed  upon  said  books  after  said 
meeting,  then  the  county  court  may  make  said  correction. 

So  it  is  in  these  instances  alone  the  county  court  has  the  power  to 
revise  the  assessments  of  property  made  after  the  meeting  of  the 
county  board,  or,  if  too  late  for  it  to  act  thereon,  the  county  court 
is  authorized  to  revise.  It  is  to  this  assessment  that  section  S,  article 
8,  refers.  Prior  to  the  17th  of  May,  1886,  the  county  courts  assumed 
to  exercise  the  revisory  jurisdiction  claimed,  which  power,  in  many 
instances,  was  not  wisely  used;  but  as  said  act,  as  has  been  con- 
strued by  this  court,  contains  all  the  law  upon  the  subject  of  reve- 
nue and  taxation,  and  which  does  not  authorize  the  county  court  to 
revise  the  assessments;  except  in  the  instances  mentioned;  and  itf 
the  county  court  has  no  revisory  power  in  that  regard,  unless  the 
same  is  conferred  by  the  statute,  it  must  be  held  that  the  Lejrisla- 
ture,  for  the  reasons  indicated,  intended  to  and  did  take  away  the 
revisory  ])o\\er  of  said  court  in  reference  to  said  a-sessmcnts  and 
contin(»d  the  same  to  the  County  Hoard  of  Supervisors,  except  in  the 
instances  indicated. 

Besides,  as  has  been  decided  by  this  court,  the  ef|ualization  of 
assessments  among;  the  several  counties  by  the  Board  of  Equaliza- 
tion is  paramount  and  final,  and  to  allow  such  corrections  as  i? 
sought  here  would  defeat  the  ecjualization,  because,  if  appellant's 
correction  is  permitted,  it  would  increase  the  burden  of  other  tax- 
payers of  his  county.  If  all  citizens  could  avail  themselves  of  the 
same  privilefre,  the  action  of  sidd  board  would  be  wholly  defeated, 
a  Uunfr  that  we  can  not  do  by  construction. 

The  judgment  is  attirmed. 


.    Bell  v.  Henshaw's  ex'ors. 
{Filed  Jaiu  8,  1891— i\o<  <o  be  reported,) 

1.  Appeals— Surcharging  settlements  of  executors — A  settlement  maae  in  the 
county  court  by  an  executor,  which  none  of  the  parties  in  interest  appear  and 
contest,  is/'vw« /'?^'V  evidence  of  its  correctness,  and  may  be  surcharged  in  an 
aciiou  in  a  court  of  equity  ;  but,  i^  a  contest  is  made  in  theconnty  court,  on 
the  approval  of  said  settlement,  the  proper  method  of  reviewing  said  settle- 
ment is  by  an  appeal  to  the  circuit  court.  If  exceptions  have  been  filed  in 
the  county  court  to  a  settlement  by  an  executor,  and  subsequently  witli- 
drawu  by  consent,  an  action  to  surcharge  said  settlement  may  be  main- 
tained in  equity,  as  the  consent  order  withdrawing  the  exceptions  left  the 
settlement  as  if  no  exceptions  had  been  filed  to  it. 

2.  Chanceilor''s  finding  of  facts — A  settlement  having  been  macle  by  a  father 
and  son,  in  which  the  son  executed  his  note  to  his  father  in  settlement  of  the 
balance  found  due  to  him  after  the  death  of  the  father,  the  settlement  made 
during  his  life  will  be  presumed  conclusive  of  all  matters  of  aocoant  be- 
tween them  prior  to  that  settlement,  and  the  chancellor's  finding  of  fact 
sustaining  said  settlement  in  a  controversy  seeking  to  invalidate  said  settle- 
ment for  fraud,  and  to  charge  the  son  with  a  larger  sum,  wiU  not  be  dis- 
turbed. ' 

Yeaman  A  Lockett  and  Qeiger,  Haynes  <&Chapeze  for  appellant. 
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Cromwell  Adair  for  appellees. 

Appeal  from  Union  Circuit  Couit. 

Opinion  of  the  court  by  Jud^e  Pryor. 

By  virtue  of  the  provisions  of  the  Hct  of  Mny  5,  18ftO,  appeals  a^e 
allowed  from  the  settlements  made  by  fiduciaries  in  the  county 
court,  to  the  circuit  court;  and,  while  a  settlement  made  is  only 
prima  facie  evidence  of  its  correctness,  this  is  only  so  when  the  par- 
ties in'intert^t  tiul  to  appear  and  contest  the  validity  of  the  settle- 
ment, or  some  part  of  it,  made  by  the  fiduciary.    In  this  case,  it 
appears  that  the  devisees  of  Henshaw  came  into  court  and  filed  ex- 
ceptions to  the  report  of  the  fiduciary,  in  the  settlement  made  by 
him.    These  exceptions  were  subse(iuen*tly  withdrawn  by  consent, 
and  not  to  prejudice  the  rights  of  the  parties.     The  devisee  then 
filed   this  petition   in  equity,  surcharKing  the  settlement  on    the 
ground  of  fraud,  and  the  various  vouchers  of  credit  for  the  want  of 
the  proper  proof  to  sustain  them.    It  is  clear  that  a  devisee,  or  dis- 
trihutee,  can  not,  as  the  law  now  stands,  contest  the  settlement  by 
the  fiduciary  in  both  the  county  and  circuit  court,  and  when  he  con- 
tests its  validity  in  a  county  court,  his  remedy  is  by  an  appeal. 
Cases  may  arise  that  would  authorize  a  review  of  the  settlement, 
such  as  could  entitle  the  party  to  a  bill  of  review;  but,  in  settle- 
ments, as  they  usually  take  place,  where  the  party  is  before  the 
court  contesting  the  right  of  the  fiduciary  to  cre(lits,'he  is  precluded 
from  surcharging  the  settlements  in  another  tribunal.      We  shall 
treat  this  case,  in  view  of  the  consent  order  in  the  county  court  with- 
drawing the  exceptions,  as  if  the  parties  were  not  before  that  court, 
and  proceed  to  consider  the  grounds  relied  on  for  surcharging  the 
settlement  made  by  the  executors.    It  appears  that  the  testntor  wjis 
a  man  of  wealth,  advanced  in  life,  and  had  for  years  confi<led  the 
management  of  his  whole  estate  to  the  appellee,"  who  was  his  son. 
The  father  and  son  had  a  settlement  of  the  accounts  of  his  son,  as 
agent,  on  the  16th  of  June,  in  the  year  1880,  and  there  was  an  in- 
debtedness by  the  son  on  this  general  settlement  of  §8,704.27,  for 
which  the  son  executed  his  note  to  the  father  on  that  day.    The  set- 
tlement was  made  by,  or  in  the  presence  of,  an  attorney,  who  testi- 
fied as  to  what  transpired;  and  there  can  be  noquc'stion  but  that 
every  thing  in  the  way  of  an  indebtedness  was  settled  on  that  day  by 
the  parties,  and  for  th  it  reason  no  claim,  existing  prior  to  that  date 
by  the  father  against  the  son,  should  have  l>een  charged  in  the  pres- 
ent settlement  with  his  son  as  executor.    The  execution  of  the  note 
closed  the  accounts  between  them,  and  must,  in  the  absence  of  fraud, 
be  regarded  as  final.    Fraud  has  been  charged,  but  none  proven.    It 
is  alleged  that  no  such  note  was  given,  and  that  the  son  was  really 
indebted  to  his  father  in  the  sum  of  $40,000.    We  find  nothing  upon 
which  to  base  this  charge.     It  is  claimed  that  no  interest  was 
allowed  on  the  note  by  the  county  judge.    This  appears  to  be  true; 
but,  on  the  other  hand,  it  appears  that,  by  an  express  agreement  be- 
tween the  father  and  the  son,  interest  on  the  note  was  to  go  as  com- 
pensation to  the  son  for  boarding  his  father.     We  see  no  reason  why 
this  agreement  was  not  binding.    It  was  separate  and  apart  from 
tlie  obligation,  being  an  independent  agreement  to  pay  the  interest 
in  a  particular  way. 

It  also  appears  that  shortly  after  the  death  of  the  testator, 
the  money  was  distributed  as  directed  by  the  will,  and  we  see  no 
reason  for  disturbing  the  settlement  by  reason  of  this  exception ; 
and,  if  interest  should  be  charged,  it  is  manifest  that  the  executor 
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has  been  charged  with  rents,  when  no  such  claim  is  made  in  the  pe- 
tition, and  with  the  $1,000  suit  of  the  Farley  note,  when  it  is  ap- 
parent that  the  settlement  of  June,  1880,  between  the  testator  and 
his  son  embraced  it ;  and,  on  the  entire  case,  we  are  disposed  to  ad- 
Judge  that  the  Judja^ment  below  was  proper,  and  certainly  no  error 
exists  as  to  the  appellant.  The  petition  was  evidently  framed  with 
a  view  of  showing  a  much  larger  estate  than  that  reported  by  the 
executor,  and  that  he  had  concealed  the  evidence  of  his  liability  by 
attempting  to  show  a  settlement  with  his  father,  and  the  execution 
of  a  note  that  was  a  fraud,  and,  in  fact,  never  existed.  The  testi- 
mony as  to  its  e  ecution,  and  the  settlement  between  the  parties  is 
satisfactorily  shown. 

The  judgment  below  is  affirmed  on  the  original  and  the  cross 
appeal. 


City  ob^  Bowling  Green  v.  Barclay,  Potter  &  Co. 

{Filed  Dec.  20,  1890.) 

Municipal  taxation— Private  banks — Section  1,  article  2,  chapter  92,  GeoenI 
Statntes,  providing  a  taxation  of  seventy-five  cents  on  each  share  of  stoek 
worth  |100,  in  lien  of  aU  other  taxation  for  aU  **  State  and  nutional  bnnks  and 
other  institutions  of  loan  and  discount,"  does  not  include  private  banks  within 
its  provisions,  but  such  banks  are  subject  to  such  taxes  for  State,  conntf 
and  municipal  purposes  as  other  property. 

John  E.  DuBose  and  E.  W.  Hines  for  appellant. 

Dulaney  &  Mitchell  for  appellees. 

Appeal  from  Warren  Circuit  Court, 

Opinion  of  the  court  by  Judge  Pryor. 

Section  1  of  article  2  of  chapter  92,  General  Statutes,  providw: 
**That  shares  of  stock  in  State  an(i  national  banks,  and  other  imfitu- 
tions  of  loan  or  discount,  and  in  all  corporations  required  by  law  to 
be  taxedon  their  capital  stock,  shall  be  taxed  seventy-five  cents  on 
each  share  thereofequal  to  $100,  or  on  each  $100  of  stock  therein,  owned 
by  individuals,  corporations  or  societies,  and  said  banks,  institutions 
and  corporations  shall,  in  addition,  pay  upon  each  $100  of  so  much  of 
their  surplus,  individual  surplus,  individual  profits,  or  individual  ac- 
cumulations as  exceed  an  amount  equal  to  ten  per  cent,  of  their  capital 
stock,  the  same  rate  ot  taxation  that  is  assessed  upon  reul  es  ate, 
which  shall  be  in  full  of  all  tax,  State,  county  and  municipal,"  Ac. 

As  the  rate  of  taxation  had  been  fixed  by  some  of  the  charters  of 
the  State  banks,  and  to  avoid  the  que-tion  that  might  arise  as  to  the 
legislative  power  with  reference  to  these  banks,  seilion  4  of  tlie  act 
provided  **that  each  of  the  banks,  institutions  or  corporations,  by 
its  proper  corporate  authoritj',  with  the  consent  of  a  majority  in  in- 
terest of  a  quorum  of  stockholders  at  a  regular  or  called  meettos, 
may  give  its  consent  to  the  levying  of  said  tax,  and  agree  to  pay 
the  same  as  herein  provided,  and  to  waive  and  release  all  right  un- 
der the  act  of  Congress,  or  under  the  charters  of  the  State  banks,  to 
a  dilferent  mode  or  smaller  rate  of  taxation,  which  consent  to 
and  with  the  State  of  Kentucky,  shall  be  evidenced  by  writing,  un- 
der the  seal  of  such  bank,  and  delivered  to  the  Governor  of  thB 
Commonwealth;  and,  upon  such  agreement  and  consent  being de- 
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livered,  and  in  consideration  thereof,  such  bank  and  its  shares  of 
stoek  shall  be  exempt  froin  all  other  taxation  wliatsoever,  so  long  as 
said  tax  shall  be  paid  during  the  corporate  existence  of  such  t>ank,^^ 

Birclay,  Potter  &  Co.,  in  the  town  of  Bowling  Green,  have  a  pri- 
vate institution,  or,  it  may  be  termed  a  private  bank,  to  distinguish 
it  from  an  incorporated  institution,  in  which  they  receive  deposits  of 
money,  loan  and  discount  paper.  It  has  a  large  capital  stock,  and 
has,  in  financial  circles,  a  higher  position  as  a  moneyed  institution 
than  that  controlled  or  owned  by  the  ordinary  broker.  They  have 
bieeu  paying  taxes,  State,  county  and  municipal,  until  the  auditor 
demanded  payment  into  the  treasury,  a?>  required  by  the  act  in 
•question,  and  the  appellees  having  elected  to  pay  the,  tax  as  pro- 
vided, claim  that  they  are,  therefore, -exemnt  from  all  other  taxation, 
State,  county  and  municipal.  The  appellant,  the  city  of  Boiling 
Green,  contends  that  such  private  banks  or  institutions  were  not 
embraced  by  the  provisions  of  the  act,  and  that  such  was  not  the 
legislative  purpose.  The  court  below  held  that,  having  paid  to  the 
auditor  the  amount  of  tax  required  by  the  statute  applicable  to 
banks,  who  had  accepted  its  provisions,  the  bank  was  not,  therefore, 
liable  to  pay  city  taxes.  It  seems  to  u^  the  court  below  placed  a 
construction  on  the  provisions  of  the  act  contrary  to  the  legislative 
meaning;  and,  while  there  may  be  trouble  in  ascertaining  what 
meaning  the  Legislature  intended  to  be  given  the  words  and  other 
institutions  of  toan  or  discount^  having  already  designated  banlcs, 
State  and  naticmal.  still  it  is  apparent  the  law-making  power  was 
dealing  with  institutions  invested  by  law  with  corporate  rights  and 
privile2:es,  and  among  them  the  right  to  loan  and  discount  notes  and 
bills,  and  fearing  that  such  priv  leges  may  have  been  given  and 
were  being  exercised  by  institutions  not  known  as  banks,  it  was  in- 
tended to  embrace  all  such,  but  not  to  apply  to  a  private  bank. 

A  private  bank  may  be  owned  and  its  business  conducted  by  one 
man,  with  his  own  capital,  without  c.ishier  or  r^ook-keeper  other 
than  himself;  or,  it  may  be  conducted  by  two  or  more  in  the  same 
way,  without  shares  of  stock  making  up  its  capital,  or  it  may  have 
shares  of  stock,  and  is  more  in  the  nature  of  a  partnership  than  the 
ordinary  bank  with  its  stockholders.  If  the  appellees  are  exempt 
from  this  taxation  of  the  city,  we  see  no  reason  why  the  exemption 
should  not  apply  to  the  broker  in  his  office,  if  he  styled  his  place  of 
business  as  an  institution  for  the  loan  of  money  and  discount  of 
paper;  and,  while  the  (me  may  be  of  a  higher  grade  than  the  other 
with  financial  men,  if  one  is  exempt,  all  should  be.  All  other 
institutions,  if  given  a  comprehensive  meaning,  would  embrace  the 
street  corner  broker  as  well  as  the  private  banker,  if  he  styled  his 
business  a  (yanking  institution. 

The  second  section  of  the  act  imposing  this  tax  on  banks  makes 
the  cashier  and  his  sureties  liable  for  the  amount  of  tax,  and  twenty 
percent,  on  the  amount  upon  the  failure  to  pay.  A  private  bank 
seldom  has  a  cashier  who  executes  a  bond  with  surety,  because  it  is 

fenerally  run  or  owned  by  a  few  men  of  capital,  who  either  run  the 
ank  themselves,  or  are  willing  to  confide  in  others  without  this 
bond.  There  are  generally  no  stockholders  to  protect  in  such  an  in- 
stitution. The  business  is  ccmducted  as  that  of  the  merchant,  the 
tradesman,  with  no  special  privileges  or  immunities,  having  their 
property  rights  protected  and  enforced  under  the  general  law  of 
the  land. 

The  Legislature  was  endeavoring  4o  place  what  they  conceived  a 
taxation  upon  corporate  institutions  with  the  power  to  do  business 
emanating  from  the  sovereign,  and  not  to  interfere  with  the  private 


67S  LOUDEN.    &C.    V.     YAGER. 

business  affairs  of  the  citizen,  or  to  charge  the  rate  of  taxation  on 
what  would  be  termed  private  property.  The  public  pood  induced 
the  Legislature,  in  the  flrstr  phice,  to  create  these  eorp-»rate  insti- 
tutions, and  for  the  public  good  they  undertook  to  make  this  ar- 
rangement with  them  ;  and  whether  termed  banks,  institutions  or 
under  some  other  name,  the  law  applifts*  to  institutions  with  cor- 
porate privileges,  whose  bu^ines^  is  to  loan  money  and  discount 
paper.    The  appellees  are  liable  for  the  tax. 

Judgment  reversed,  and  remanded  for  proceedings  consistent  with 
this  opinion. 


Loi'DEX,  &i\  V.  Yager. 

(Illed  Dec,  20,  1890.) 

Homestend — Silting  aside  ap)*raisc>'''s  ailotmcnt  fof  fraiii  or  m'^ti^c  -A  debtor 
had  set  Rpart  t  >  him  as  a  h  1  n  v^re  1 1,  by  jip;)r  iM«rs  no;)  lUit  •  I  by"  th  •  si-riff 
who  held  an  execution  thereon,  a  tract  of  land  sappn-<ed  tobe  wiirth  $1.0<W. 
and  to  contain  70  acres,  incladinjr  the  dwelling.  "  After-A-ard^  another  crnJi- 
tor,  having  obtained  a  judj^ment  a>rninst  the  debtor,  and  a  retorn  of  no 
property  found,  inatitnted  an  eqititable  netion  to  snbject  so  much  of  ibe 
homestead  a^  exceeded  $1,000  in  value  to  his  debt,  and  to  set  aside  n  dwd 
made  by  the  debtor  and  his  wife  of  the  hoirif^teatl  to  one  (\,  who  held  it  un- 
der agreement  to  convey  it  to  the  wife  of  the  debttir.  The  appraisers  ap- 
pointed by  the  court  in  this  action,  reported  that  the  tract  contained 
ninety-eijfht  acres  instead  of  seventy  acres,  and  that  forty  acres  of  it,  with 
the  dwelling-house,  was  worth  Sl,(X)0.  From  a  judgment  8Ubjeclin>^  the  res- 
idue of  said  tract  to  the  satisfaction  of  appellee's  debt,  and  cancellinjr  me 
deed  to  C,  this  appeal  i«  pio«ecuted.  ///</- -That  no  excaptions  having  been 
tiled  to  the  report  of  the  appraisers,  it  was  properly  approved  by  the  court. 
They  properly  set  apart  the  forty  acres,  including  the  dwelling  as  a  home- 
stead, the  debtor  failing  to  select  the  portion  of  the  tract  to  be  set  ipart.  R» 
was  his  privilege  to  do. 

If  appraisers,  appointed  by  either  the  sheriff  or  the  court,  have,  by  fraad 
or  mistake,  underestimated  the  value  of  land  set  apart  to  the  debtor  as  a 
homestead,  a  creditor  who  was  not  a  party  to  the  former  procjeiiiu  Jjay. 
on  application  to  a  court,  have  said  allotment  corrected,  and  the  orerplw 
subjected  to  the  payment  of  his  debt. 

The  court  properly  canceled  the  deed  made  to  C,  as  it  did  not  appear^ 
from  the  evidence,  that  he  had  paid  any  thing  therefor. 

J.  T.  Bashaw  and  Wm.  Carroll  for  appellants. 

John  D.  Carroll  for  appellee. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Lewis. 

In  1886  Brannin,  Brand  &  Glover,  having  judgment  against  appel- 
lant, caused  execution  issued  and  levied  on  a  tract  of  land  contain- 
ing 1%  acres;  but  there  was  set  apart  to  him,  as  a  home-^tead,  what 
was  supposed  and  reported  by  the  apprai^ers  to  be  seventh  aiT:^  of 
the  tract,  including  a  dwelling-house  and  appurtenances,  of  the 
value  of  $1,000. 

Afterwards  appellee,  having  a  judgment  against  appellant,  u|)rtn 
which  an  execution  was  issuedand  returned  no  proi>erty  found.  In- 
stituted this  action  in  equity,  praying  judgment  subjecting  tosati:*' 
faction  of  his  debt  so  much  of  the  land  s  >  previously  set  apirt  as  a 
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homestead,  as  exceeded  in  value  $1,000.  The  ground  upon  which  he 
asked  relief  is,  that  the  appraisers  mentioned  had  made  a  mistake 
in  both  the  quantity  and  value  of  land,  so  set  apart  to  appellant  as  a 
homestead,  there  being  107,  instead  of  seventy  aeras,  worth  $2,00:) 
instead  of  $1,000. 

It  appears  tiiat  before  this  action  was  commenced,  apjiellant  had 
conveyed  the  homestead  to  one  Collins,  for  the  recited  consideration 
of  $2,(K)0,  for  the  purpose  of  having  the  title  conveyed  to  his  (appel- 
lant's) wife,  which  had  not,  however,  beondone,and  judgment  was 
aske<i  Ciincelling  the  deed  to  him.  By  the  judgmentappealed  from, 
forty  acres  of  the  land,  estimated  by  the  first  appraisers  as  seventy 
acres,  was  set  apart  to  appellant  as  a  homestead,  and  the  residue  sub- 
jectea  to  satisfaction  of  appellee's  debt,  and  the  deed  to  Collins  can- 
celled, as  prayed  for  in  the  petition. 

By  actual  survey,  the  tract  was  found  and  reported  by  the 
appraisers  to  court  to  contain  ninety-eight  acres,  and  the  forty  acres, 
including  the  dwelling-house  and  appurtenances  to  be  of  the  value  of 
$1,000.  No  exception  was  taken  to  the  report  of  the  appraisers 
made  to  court,  nor  does  it  appear  appellant  exercised  or  claimed  the 
right  given  by  sections  10  and  18,  (ha[>t^r  i]8,  General  Statutes  lo  se- 
lect the  part  of  the  ninety-eight  acres  which  he  desired  set  apart  as 
a  homestead;  and,  conse(|uentiy,  the  appraisers  were  bound, as  pro- 
vided in  section  9,  to  set  apart  the  land  on  which  were  the  dwelling- 
house  and  appurtenances. 

We  think  the  evidence  is  not  sufficient  to  show  the  appraisers 
made  an  error  in  the  value  put  upon  the  forty  acres,  but  tends  to 
sustain  their  report. 

Collins  does  not  state  he  paid  any  thing  for  the  landi  or  has  any  in- 
terest in  it,  and  does  not  now  complain  of  the  judgment  divesting 
him  of  the  legal  title. 

The  policy  and  purpose  of  the  statute,  as  indicated  by  the  language 
used  in  section  9,  is  to  exempt  from  coercive  side  so  much  land  as 
shall  not  exceed  in  value  $1,0IX);  and,  whenever  it  is  iriade  to  appear 
that  appraisers,  whether  selected  for  the  purpose  by  a  sheriff,  having 
an  execution  in  his  hands  levied  on  land,  or  appointed  by  the  court, 
have,  by  either  fraud  or  mistake,  undervalued  the  land  set  apart  to 
a  debtor  as  a  homestead,  a  subsequent  creditor,  no  party  to  the  for- 
mer proceeding,  has  the  right  to  have  such  undervaluation  corrected, 
and  by  judgment  of  a  court  of  eiiuity,  so  much  of  the  land  as  ex- 
cee<i8 $1,000  in  value,  subjected  to  his  debt.  Whether  in  any  case  a 
previous  allotment  of  land  as  a  homestead  can  be  disturbed  on  any 
other  ground,  it  is  not  necessary  to  now  decide. 

Judgment  affirmed. 


Lewis  v.  Commonwealth. 
LFiled  Dec.  20,  1890— A'o^  to  be  reported.) 

CriminaUaw  — Continuance — On  Rppeal  from  second  conviction  of  nocnsed, 
charged  with  others  of  the  crime  of  marder,  the  evideno3  was  purely  oir- 
cnmatantial,  and  the  jary  having  decided  it  sofficient  to  authorizd  a  convic- 
tion, their  verdict  wiU  not  be  disturbed. 

The  conrt  did  not  err  in  refusing^  appellant  a  coatinain33  bacan^e  of  the 
absense  of  a  witness  whose  testimony  coald  not  hare  been  beneficial  to 
appellant. 

John  T.  Hazel rigg  for  appellant. 
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P.  W.  Hardin  for  appellee. 
Appeal  from  Morgan  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

The  appellant  was  indicted  with  others  for  the  murder  of  Joeeph 
Lewis,  and  this  is  the  second  conviction.  The  evidence  is  all  cir- 
cumstantial; and,  when  the  case  was  heretofore  in  this  court,  the 
Judgment  was  reversed,  in  order  that  the  appellant  might,  if  pos- 
sible, break  the  chain  of  testimony  that  led  to  establishing  his  guilt 
beyond  a  reasonable  doubt. 

The  deceased  was  related  to  the  appellant,  and  on  intimate  and 
friendly  relations  with  him ;  and  the  only  motive  for  committing  the 
inhuman  murder,  originated  from  another  murder  in  which  it  was 
said  the  appellant  and  the  deceased  participated — that  was  the 
killing  of  a  girl  called  Auxier.  It  seems,  from  the  testimony,  that 
the  appellant  conceived  that  the  deceased  would,  as  a  witness,  disclo!^ 
what  he  knew  about  thatcrime,  and  expressed  his  purpose  toseveral 
as  to  the  necessity  of  getting  the  deceased  out  of  the  country.  The 
deceased  was  thrown  over  a  cliff  about  forty  feet  high,  and  his  body 
covered  with  logs  and  stones.  He  was  evidently  murdered  before 
his  body  was  thrown  from  the  cliff,  as  there  was  evidence  of  its  be- 
ing dragged  some  distance  before  reaching  the  edge  of  the  precipice. 
It  was  in  a  secluded  spot,  and  where  but  few  ever  passinl,  and  it  is 
manifest  that  there  was  more  than  one  engaged  in  the  murder.  One 
witness  testified  that  on  the  morning,  of  the  day  the  deceased  was 
murdered,  the  appellant  was  with  Amos  and  Aliene  Lewis,  and  the 
talk  then  was  of  getting  Joi*,  the  deceased,  out  of  the  country. 
They  were  all  at  the  home  of  Amo-?  Lewis,  and  a  man  by  the  name 
of  Branham  was  also  there.  Amos  Lewis  wanted  to  get  rid  of 
Branham,  and  said  to  Cogswell:  '*  When  you  leave,  take  Branham 
with  you:  we  want  to  get  Joe  Lewis  out  of  the  country."  The  ac- 
cused haa,  a  few  minutes  before,  said  the  same  thing  to  the  witnt«. 
On  that  evening  Joe  Lewis  was  murdered. 

The  deceased  had  on  his  person  a  watch  when  his  body  was  found, 
and  had  on  that  day  some  money,  and,  it  seems,  carried  a  pistol  of  a 
peculiar  kind.  The  money  and  pistol  were  not  on  his  person.  The 
pistol  had  been  taken  from  the  belt,  and  in  a  few  days  after  the  de- 
ceased disappeared,  the  accused  was  seen  with  a  pistol  resembling 
in  every  respect  the  pistol  owned  by  the  deceased.  There  are  many 
other  circumstances  connecting  the  accused  with  the  killing,  but  it 
is  unnecessary  to  give  them  in  detail,  as  the  evidence  warranted  the 
conviction.    The  continuance  asked  for  was  properly  rt'fused. 

Thecase  had  been  continued  once  since  the  reversal,  and  the  de- 
fense seems  to  have  introduced  a  number  of  witnesses,  who  were 
familiar  with  the  parties  and  their  surroundings,  and  every  oppor- 
tunity afforded  the  accused  to  show  his  innocence. 

The  refusal  to  continue  the  case  on  account  of  a  witness  who  saw 
the  deceased  on  the  day  of  the  ki  Hi  ng  (as  the  affidavit  states),  with  two 
men  he  never  saw  or  heard  of  before,  affords  no  ground  for  a  re- 
versal. It  rather  indicates  guilt  than  innocence,  and,  in  the  light  of 
the  evidence  in  this  case,  must  be  false;  and,  we  think,  could  have 
made  no  impression  on  the  court  or  jury  if  it  had  gone  to  the  jur^^as 
evidence. 

The  accused  has  had  a  fair  trial ;  the  instructions  were  proper,  and 
the  judgment  is  now  affirmed. 
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BoBEBTs  V.  Commonwealth. 
iFil£d  Dec.  4,  1890.) 

Criminal  law — correcting  instruction  after  verdict  announced — Appellant  prose- 
CDtes  this  appeal  from  a  jadgment  of  coDviotion  for  manslanghter,  by 
which  hii  paaishment  was  fixed  at  confiDement  in  the  penitentiary  for  foor 
years. 

The  conrt  had,  by  inadvertanoe,  instraoted  the  jary  that  if  they  fonnd  ap- 
pellant goilty  of  manslanghter,  they  shonld  fix  his  panishment  at  not  less 
than  ten,  and  not  more  than  twenty-one  years^  confinement  in  the  peniten- 
tiary. After  the  jary  had  fonnd  a  verdict,  and  it  had  been  annoanoed,  fixing 
the  punishment  at  tea  years'  confinement  in  the  penitentiary,  and  while  the 
jary  was  being  polled,  it  was  suggested  that  the  instruction  was  erroneous; 
whereupon  the  court  corrected  it,  instructing  the  jury  that  the  punishment 
was  not  less  than  two,  nor  more  than  twenty-one  years*  confinement  in  the 
penitentiary,  and  directed  them  to  retire,  which  they  did,  and  returned  the 
verdict  appealed  from.  l/e/d~Thtit  the  action  of  the  court,  in  correcting 
the  instruction  after  a  verdict  had  been  announced,  was  an  error  prejudicial 
to  defendant,  and  a  practice  that  will  not  be  sanctioned  by  this  court. 

The  lower  court  should  have  entered  the  first  verdict  returned,  and  then 
granted  appellant  a  new  trial. 

Nelms  Bros.,  Bazil  W.  Duke  and  Z.  Gibbons  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  fronri  Fayette  Circuit  Court. 

Opinion  of  the  court  bv  Judge  Pryor. 

The  appellant,  Roberts,  was  indicted  in  the  Fayette  Circuit 
Court  for  the  murder  of  .John  McCarthy.  The  jury  brought  in  a 
verdict  of  manslaughter,  fixing  his  punishment  by  confinement  in 
the  penitentiary  for  four  years. 

There  is  only  one  question  in  thecaseneceessary  to  be  considered: 
After  the  evidence  had  closed  for  the  State  and  the  defense,  the  court, 
through  inadvertance,  instructed  the  jury  that  if  the  accused  was 
guilty  of  manslaughter,  his  punishment  was  confinement  in  the 
State  prison  for  a  period  of  not  less  than  ten,  nor  more  than  twenty- 
one  years.  Tne  jury,  under  this  instruction,  after  fully  considering 
the  case,  returned  into  court  with  a  verdict,  fixing  the  punishment 
at  ten  years'  confinement  in  prison.  The  verdict  had  been  an- 
Dounced  and  the  jury  was  beinj?  polled,  when  it  was  suggested  that 
the  instruction  given  was  erroneous,  because  it  fixed  the  minimum 
punishment  at  ten,  instead  of  two  years.  The  court  then  gave 
another  instruction,  or  modified  the  one  given,  and  required  the 
jury  to  return  to  the  jury  rooin,  that  they  might  Jurther  con- 
sider the  case.  A  verdict  had  been  returned,  correct  in  form 
and  substance,  by  twelve  men,  whose  minds  had  concurred  as  to  the 
punishment  to  be  inflicted,  and,  while  a  lesser  punishment  was  im- 
posed by  the  last  finding,  we  know  of  no  rule  of  law,  or  precedent, 
particularly  in  a  criminal  case,  chat  will  authorize  a  correction  of  an 
erroneous  instruction  after  the  verdict  has  been  announced.  If  this 
can  be  done,  the  jury  might  have  made  the  punishment,  when  con- 
sidering the  case  for  the  second  time,  at  fifteen  years,  instead  of  four, 
and,  in  this  way,  the  accused  subjected  to  two  findings  as  to  the  pun- 
ishment. It  has  been  argued  that  no  injustice  has  been  done  the  ac- 
cused ;  but,  on  the  contrary,  the  punishment  having  been  lessened, 
he  was,  in  fact,  benefited   by  the  error  committed.     We  thiuk  this 
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court  ouprht  not  to  inquire  as  to  the  effect  of  the  second  finding,  as 
such  a  practice  can  not  be  sanctioned,  when  the  life  or  liberty  of  the 
citizen  is  involved.  The  action  of  the  court  may  also  have  been 
prejudicial  to  the  rights  of  the  accused.  The  jury,  as  the  record 
shows,  had  deliberated  on  the  issue  many  hours  before  returning 
into  court  with  their  first  verdict  fixing  the  punishment  at  the 
shortest  period  of  time.  They  evidently  saw  what  they  considered 
some  mitigating  facts  connected  with  the  homicide,  as,  on  the  sec- 
ond finding,  the  verdict  was  for  four  years.  Having  first  agreed  on 
ten  years,  they  might  have  been  reluctant  in  so  far  reducing  their 
verdict  as  to  make  the  punishment  two  instead  of  ten  years.  What 
circumstances  connected  with  the  case  operated  on  the  minds  of  the 
jury,  causing  the  verdict  to  be  lessened,  would  be  merely  sjjeculative 
on  the  part  of  this  court;  and,  therefore,  it*  is  not  necessary  to  review 
testimony,  particularly  where  there  must  be  a  retrial,  but  it  issuflS- 
cient  to  say  that  the  jury  might  have  returned  a  different  verdict 
from  either  of  the  findings  made  if  they  had  been  properly  in- 
structed in  the  first  instance.  The  court,  finding  the  instruction  fiwt 
given  erroneous,  should  have  permitted  it  eitered,  and  then  set  it 
aside,  granting  the  appellant  a  new  trial. 

The  judgment  irs  reversed,  and  remanded  for  a  new  trial  consistent 
with  this  opinion. 


KENTUCKY  SUPERIOR  COURT. 


Board  v.  Moork. 

{Filed  Feb,  25,  1891.) 

Claim  and  delivery — Liability  of  surety  on  Iwnd  for  deliz*ery  of  property — Plain- 
tiff in  action  to  recover  the  posf»ession  of  personal  property,  valued  in  the 
aggregate  at  |;o78.65.  sned  out  an  order  of  delivery  for  same,  under  which 
the  sheriff  seized  articles  worth  $181.50,  and  other  articles,  valued  at  12,50, 
he  left  in  the  possession  of  tlie  defendant,  upon  his  executinjir  the  bond  pro- 
vided for  by  section  188.  Civil  Code  of  Practice,  with  appellant  as  surety  for 
$,510,  double  the  amount  of  property  retained,  conditioned  that  the  defend- 
ant would  ** perform  the  judi^nient  in  the  action.*'^  On  the  trial  it  was  adjudged 
that  the  plaintiff  recover  of  the  defendant  the  property  named  in  the  pe- 
tition, if  to  be  had,  and  if  not,  its  value.  $578.65.  and  $150  in  damages  for  ita 
unlawful  detention,  subject  to  a  credit  of  $i&1.50,  amount  of  property 
seized  and  delivered. 

An  execution  was  issued,  and  defendant  delivered  to  the  officer  property 
of  the  value  of  $147-50,  and  the  writ  was  returned  unsatisfied  as  to  the  resi- 
due of  9he  property  and  the  damages.  Action  was  then  instituted  on  the 
bond  against  the  surety,  seeking  to  hold  him  responsible  for  the  whole  amooot 
of  property  and  damages  embraced  in  the  judgment,  ffeia — That  the  jnst 
and  reasonable  construction  of  section  188,  Civil  Code,  would  make  the 
surety  responsible  for  only  the  amount  of  property  that  the  execution  of  the 
bond  enabled  the  defendant  to  retain,  and  the  proportionate  amount  of 
damages  resulting  from  the  detention  of  that  amount  of  property.  It  would 
be  unreasonable  to  suppose  that  the  surety  could  beheld  responsible  for  the 
value  of  property  which  defendant  may  never  have  had  possession  of. 
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W.  W.  Thum  and  A.  E.  Wilson  for  appellant. 

J.  C.  Ilemingray  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Yost. 

Belle  Zora  Moore  instituted  an  action  in  the  Louisville  Law  and 
Equity  Court  against  G.  W.  Moore,  seeking  to  recover  the  possession 
of'  certain  articles  of  furniture,  valued  in  the  aggregate  at  $^378.05, 
and  sued  out  an  order  for  its  immediate  delivery  to  hor,  which  was 
place<l  in  the  hands  of  the  sheriff  of  Jefferson  county  for  execution. 
This  officer  found  certain  articles  of  the  furniture  worth  $181.50,  in  the 
hands  of  a  stranger.  Hall,  which  he  took  possession  of  and  delivered 
•  to  the  plaintiff.  Certain  other  articles,  to  the  amount  and  value  of 
$2r)5,  he  found  in  the  pcxssession  of  the  defendant,  Moore,  whothere- 
up<m  executed  a  bond  for  tlieir  retention,  with  Buckner  Board  as  his 
surety,  by  the  terms  of  which  they  bound  themselves  to  the  plaintiff 
in  the  sum  of  sSolO,  double  the  value  of  the  property  retained,  that 
the  defendant  would  perform  the  judgment  of  the  court  in  the 
action.  The  balance  of  the  property,  amounting  in  value  to  $142.15, 
was  not  found. 

On  a  trial  of  this  action,  the  court  adjudged  that  the  plaintiff  re- 
cover of  the  defendant  the  property  named  in  her  petition,  if  to  be 
had,  and  if  not,  its  value,  $578.()5,  and  $loU  in  damages  for  its  deten- 
tion. This  judgment  was  credited  by  $181.50,  the  value  of  the  prop- 
erty whi-h  the  sheriff  had  taken  from  Hall  and  delivered  to  the 
plaintiff.  An  execution  was  issued  and  placed  in  the  hands  of  an 
officer,  to  whom  the  defendant  delivered  certain  of  the  articles 
which  he  had  retained,  worth  S147.50,  and  the  writ  was  then  re- 
turned unsatisfied  as  to  the  balance  of  the  property,  and  the  dam- 
ages awarded  the  plaintiff.  She  then  instituted  this  action  against 
the  appellant,  Board,  the  surety  on  the  bond,  in  which  she  sought  to 
recover  of  him  the  balance  due  her  on  her  judgment  against  Moore, 
amounting  to$426.45,  which  included  the  value  of  the  property  which 
was  never  found  by  the  sheriff,  worth  $142.15,  that  which  Moore  had 
retained  and  failed  to  deliver  to  the  sheriff,  worth  $10S,  th?  damages 
awarded,  and  her  costs  about  the  first  action  expended. 

The  appellant  filed  an  answer  setting  up  these  facts,  and  denying 
any  llabdity  under  the  bond  for  any  amount  except  the  value  of 
the  property  which  Moore  had  retnined  and  failed  to  deliver, 
and  the  damages  for  its  detention.  The  court  sustained  a  demurrer 
to  t'his  answer,  refused  to  permit  the  appellant  to  file  an  amended 
pleading  setting  up,  in  a  measure,  the  same  defense,  and  rendered  a 
judgment  against  him  for  the  amount  sued  for,  from  which  judg- 
ment he  prosecutes  this  appeal. 

This  involves  a  construction  of  the  188th  section  of  the  Civil  Code, 
which  provides  that,  in  a  claim  for  the  recovery  of  personal  prop- 
erty, where  an  order  is  issued  for  its  delivery,  the  defendant  may  re- 
tain the  property  by  executing  a  bond  to  the  plaintiff,  in  double  its 
value,  to  the  effect  that  he  will  perform  the  judgment  of  the  court. 
The  sheriff  found  in  Moore's  possession  $255  worth  of  the  property 
sued  for,  who,  in  order  to  retain  it,  executed  the  bond  sued  on  in 
double  its  value,  that  he  would  perform  the  judgment  in  the  action. 
The  question  is:  What  did  the  expression  '*  perform  the  judgment 
in  the  action '' mean  ?  Did  it  bind  the  surety  in  the  bond  to  see 
that  Moore  performed  the  judgment  concerning  all  of  the  property 
sued  for,  or  only  so  far  as  it  related  to  the  property  which  Moore  was 
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enabled  to  retain  by  reason  of  its  execution  ?  This  law  was  enacted 
in  order  to  enable  the  defendant  to  retain  possesion  of  property  sued 
for;  and  manifestly,  the  surety  in  a  bond  taken,  according^  to  itf(  pro- 
visions, can  not  be  held  responsible  for  property  which  the  de- 
fendant had  not  retained.  Looking  to  the  substantial  justice  of  the 
case,  rather  than  to  the  letter  of  the  bond,  we  are  of  the  opiaion 
that  such  a  literal  and  technical  construction  is  not  admissible. 

What  effect  did  the  bond  have  on  the  litijration?  What  did  it 
restore  to  the  defendant  ?  What  did  it  restrain  the  plaintiff  from 
taking  possession  of?  Only  the  property  which  the  sheriff  found  in 
Moore's  possession.  Then  upon  what  theory  can  the  surety  in 
the  bond  for  its  retention  be  made  responsible  for  property  which 
the  officer  never  found,  and  which  the  plaintiff  was  never  restrained 
from  taking? 

If  the  appellee  secures  a  judgment  on  the  bond  for  the  full  valne 
of  the  pro()erty,  which  it  prevented  her  from  seizing,  and  damages 
for  its  detention,  what  more  can  she  ask?  To  what  greater  reuef 
is  i*he  entitled  ? 

The  appellant  bound  himself  in  a  sum,  double  the  value  of  the 
property,  that  Moore  would  perform  the  Judgment  in  the  action. 
Double  the  value  of  what  property?  Not  all  of  the  property  sued 
for,  nor  any  part  of  it,  except  such  as  his  undertaking  enabled  Moore 
to  retain.  Then  can  the  bond  be  stretched  so  as  to  include  any 
other  property?    We  do  not  think  it  is  so  elastic. 

The  true  question  in  the  case  is :  What  amount  has  the  appellee 
been  injurecl  by  the  failure  of  Moore  to  return  the  property,  which 
the  bond  enabled  him  to  keep  (and  to  determine  this  it  is  only  ne- 
cessary to  know  the  value  of  the  furniture  retained,  which  he  railed 
to  deliver  to  the  sheriff  under  the  execution),  and  the  proper  pro- 
portion of  the  damages  due  the  appellee  for  the  detention  of  all  of  it 

She  should  be  limited  in  her  recovery  to  the  actual  damages  which 
she  sustained  by  reason  of  the  execution  of  the  bond,  and  surely 
nothing  beyond  the  right  to  have  delivered  to  her  the  property 
bonded,  or  its  value,  and  damages  for  its  detention,  can  becoosidered 
as  the  fair,  legal  and  natural  result  of  the  act  complained  of. 

The  court  erred  in  sustaininu:  the  demurrer,  and  the  judgment  is, 
therefore,  reversed,  and  the  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 


SUPERIOR  COURT  ABSTRACTS. 


MALLOBT^S    ADMINMTBATOB   T.     MaI.LOBT*8   ADmHISTBATOB. 

Filed  December  3,  1890.     Appeal  from  Todd  Giroait  Ooart.     Opinion  of  the 

court  by  Jadge  YoaDg,  reversing. 

1.  An  ante-nuptial  contnut,  by  which  the  hosband  and  wife  agreed  that 
neither  sbonld  have  any  thing  to  do  with  the  property  of  the  other,  was  in- 
tended to  operate  only  during  the  existence  of  the  marriaj^e,  and,  therefore, 
upon  the  death  of  the  hnsband,  the  contract  does  not  deprire  the  widow  of 
her  distributable  interest  in  his  estate. 
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2.  S<ime — Statute  of  furuds — Sach  a  oontraot  is  in  considerRtion  of  marriage, 
and,  therefore,  within  the  statute  of  frauds. 

3.  //  must  he  presumed  that  such  a  contract  v)as  not  in  writings  where  it  is  relied 
on  as  a  defense,  and  it  is  not  alleged  that  it  was  in  writing. 

4.  Death  of  widoiu  bejore  exempt  property  set  apaH  by  appraisers — The  property 
eiempt  from  distribution  vests  in  the  widow  upon  the  death  of  the  hnsband, 
and  if  she  dies  before  the  property  is  set  apart  to  her  by  the  appraisers,  or 
even  before  an  administrator  is  appointed,  those  who  take  after  her  are  en- 
titled to  receive  what  she  would  have  received  had  the  appraisers  acted  in 
her  life-time.  If  the  property  remains  in  kind,  it  shonlt^  be  set  apart ;  but  . 
if  not,  those  entitled  may  recover  just  as  the  widow  could  have  done. 

Ben  T.  Perkins  and  £.  W.  Hines  for  appellant ;  W.  B.  Reeves  and  H.  Q. 
Petrie  for  appellee. 

RoTHBOHiiD  V.  Wald  &  Go.,  dko. 

Filed  December  8,  1890.    Appeal  from  Daviess  Circuit  Court.     Opinion  of 
the  court  by  Judge  Young,  reversing. 

1.  A  devastavit  is  a  mismanagement  and  waste  by  an  executor,  adminis- 
trator or  other  trustee  of  the  estate  trusted  to  him  as  such,  whereby  loss 
occurs. 

2.  Same — Executors  and a^iministrators—'9^\x»x^^^^,^^%t9X^  is  perfectly  solvent 
an  administrator  is  not  compelled,  at  the  expense  of  being  charged  with  a  de- 
vastavit to  file  a  suit  for  the  settlement  of  the  estate  before  paying  debts, 
and  if  the  estate  iti  his  hands  is  sufficient  to  pay  all  debts,  one  creditor  can 
not  hold  him  liable  on  his  bond  merely  because  he  has  paid  other  creditors, 
and  especially  is  this  true  when  the  debts  paid  were  clearly  admitted,  and 
the  unpaid  debt  was  one  about  which  a  litigation  was  pending. 

3.  Same — The  fact  that  an  administrator  distributed  a  part  of  the  personal 
estate  when  some  of  the  debts  against  the  estate  were  unpaid,  did  not 
amount  to  a  devastavit,  as  the  only  debts  remaining  unpaid  were  in  litiga- 
tion, and  the  assets  still  remaining  were  clearly  sufficient  to  pay  them. 

4.  Same — The  administrator  of  a  deceased  partner  had  the  right  to  agree 
with  the  surviving  partners  that  they  should  accouat  for  the  interest  of  the 
decedent  in  the  stock  of  goods  at  the  appraised  value  on  fiual  settlement  of 
the  partnership  accounts.  And  certainly  creditors  have  no  right  to  com- 
plain when  the  arrangement  secured  to  them  the  payment  of  their  debts  in 
full. 

Sweeney,  Ellis  A  Sweeney  for  appellant ;  George  W.  Williams  <fe  Son  for 
appellee. 

Davis  v.  Lamb. 

Filed  December  8,  1890.     Appeal  from  Jefferson  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Presiding  Judge  Barbour,  affirming. 

1.  Landlord  and  tenant — When  a  landlord  evicts  the  tenant  from  a  sub- 
stantial part  of  the  leased  premises,  he  is  precluded  from  recovering  rent 
accrniug^  subsequent  to  the  eviction,  and  while  it  continues,  and,  therefore, 
can  not  maintain  a  proceeding  to  remove  the  tenant  for  the  non-payment 
of  rent. 

A  landlord  tore  down  a  stable  on  the  rented  premises,  and  at  a  different 
point  on  the  premises  erected  a  smaller  stable,  which  was  not  suitable  for  the 
tenant's  use,  and  on  the  site  of  the  old  stable  erected  a  dwelling-house,  of  which 
he  took  and  retained  possession.  The  tenant  refusing  to  pay  rent  subsequent 
to  these  acts  of  the  landlord,  this  proceeding  was  instituted  by  the  landlord 
to  eyiot  him.     Held — That  the  proceeding  can  not  be  maintained. 

2.  Sanif — A  provision  in  the  lease  giving  the  landlord  the  privilege  of 
making  any  improvements  and  repairs  on  the  rented  premises  that  he  might 
wish,  did  not  give  him  the  right  to  evict  the  tenant  from  any  part  of  the 
leased  premises,  or  to  make  such  changes  in  the  premises  as  would  render 
them  permanently  unfit  for  the  tenant^s  use,  but  was  intended  merely  to 
give  him  the  right  to  make  such  reasonable  repairs  and  improvements  as 
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would  preserve  the  property  or  enhance  its  valne  withont  being  liable  to 
complaints  from  tbe  tenant  on  account  of  annoyance  or  inconvenienoe. 

3.  Forcible  detainer— Practice — A  proceeding  for  forcible  detainer,  upon  the 
traverse  in  the  circait  coart,  is  to  be  tried  as  other  cases;  and  if  the  law  and 
facts  are  submitted  to  the  court  withont  the  intervention  of  a  jury,  there 
can  be  no  reversal  for  any  error  committed  in  the  progress  of  the  trial  an* 
less  there  is  both  a  motion  for  a  new  trial  and  a  separation  of  the  ooncln* 
sions  of  fact  from  the  conclusions  of  law. 

Samuel  McKee  for  appellant;  William  Krieger  and  Lane  &.  Burnett  for 
appellee. 

People's  Bank  v.  Babboub. 

Filed  December  10,  1890.    Appeal  from  Louisville  Chancery  Court.    Opinion 

of  the   court  by   Presiding   Judge  Barbour,  overruling    motion  for  role 

against  chancellor. 

Ap/>edls  Jrom  Superior  Court  to  Cou>t  of  Appe  ris — An  order  of  the  Snperior 
Court  grauting  an  appeal  to  the  Court  of  Appeals  annuls  the  judgment  of 
the  Superior  Court,  and  if,  before  the  granting  of  the  appeal,  the  mandate 
has  been  filed  in  the  lower  court  and  judgment  entered  therein  in  porsaanoe 
of  it,  that  court,  upon  the  facts  appearing,  should  set  aside  the  orders  made 
under  the  mandate. 

Fairleigh  &  Straus  for  motion. 

Habbell  v.  Osbobne'b  ex'ob. 

Filed  December  10,  1890.    Appeal  from  Louisville  Chancery  Court.  Opinion 

of  the  court  by  Presiding  Judge  Barbonr,  affirming. 

Construction  of  devise — Husband  not  tvi/e^s  *''/tetr''^ — Under  a  devise  of  money 
to  a  married  woman  for  lifH,  to  be  held  as  her  separate  estate,  and  at'her 
death  "to  pass  to  her  heirs  at  law,  as  if  by  descent  from  her,"  tho  hasband 
not  being  the  "heir"  of  the  wife,  is  not  entitled  to  the  money  upon  her 
death. 

£.  £.  McKay  for  appellant;  C.  T.  Atkinson  for  appellee. 

BUFOBD   T.    ShINKLE's   ADM^B. 

Filed   December  10,  1890.     Appeal  from  Renton  Chancery  Court.    Opinion 
of  the  iourt  by  Presiding  Judge  Barbour,  affirming. 

1.  Burden  of  prodj — In  this  action  by  an  administrator  for  a  settlement  of 
his  intestate's  estate,  and  seeking  to  recover  of  appellant  certain  property 
which  he  alleged  belonged  to  the  estate,  appellant  admitted  that  the  prop- 
erty once  belonged  to  the  decedent,  but  alleged  that  he  purchased  it  from 
the  decedent  for  a  valuable  consideration  a  short  time  before  his  death. 
Held — That  the  burden  was  on  appellant  to  establish  his  title  as  alleged. 

2.  Allegation  and  proof  -Variance — Evidence  tending  to  show  a  gift  of  the 
property  by  the  decedent  to  defendant's  wife,  failed  altogether  to  sustain 
the  allegations  of  the  answer. 

3.  Fraudulent  gift- -k^  it  is  admitted  that  the  decedent  was  largely  ineol- 
Tent  at  the  time  of  his  death,  it  is  reasonable  to  suppose  that  he  was  insol- 
Tent  when  the  gift  was  made,  which  was  only  a  short  time  before  he  died. 
The  gift  was,  therefore,  void  as  to  creditors,  and  the  administrator,  repre- 
senting them,  had  the  right  to  have  it  so  treated.  Therefore,  even  if  the 
answer  had  relied  upon  the  gift,  appellant  could  not  hold  the  property. 

James  P.  Tarvin  for  appellant ;  Collins  <k  Fenley  for  appellee. 
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McGkaw  v.  Minor. 

{Filed  Jan,  io,  1891— iVb^  to  be  report ed,) 

ll^iih — Life  tstate— Judicial  sale — In  an  action  for  the  sale  of  land,  in  whi(&h 
a  woman  claimed  a  life  estatCf  with  remainder  to  her  children,  a  judgment 
for  sale  and  re-investment  was  rendered,  and  a  sale  had,  to  which  the  pur- 
chaser objects,  on  the  grounds  that  the  will,  under  which  the  land  is  held, 
▼eats  in  the  woman  the  fee  simple  title,  and  that  the  proceeding  had  can  not 
diTest  her  of  title ;  or,  if  this  is  not  the  case,  the  will  forbids  a  sale  of  the 
life  interest  of  the  widow.  The  clause  of  the  will  necessary  to  be  construed 
to  settle  this  controversy,  is  as  follows,  viz  :  "  It  is  my  desire  that  my  said 
daughter  shall  have  the  benefit  of  the  portion  of  my  estate  devised  her  ;  that 
3he  shall  not  be  divested  of  it  during  her  life-time,  and  at  her  death  to  be 
equally  divided  between  her  children.  In  a  previous  clause  the  testator  had 
expressed  an  intention  to  make  his  children  equal  in  the  distribution  of  his 
property.  Held — That  under  the  will  a  life  estate  was  given  to  the  daughter, 
with  remainder  to  her  children,  and  the  judgment  of  sale  vested  in  the  pur- 
chaser the  fee-simple  title. 

Wall  &  Worthington  for  appellant. 

Cochran  &  Son  and  E.  W;  Hines  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Under  the  will  of  Lucien  S.  Luttrel,  his  daughter,  Louise  Minor, 
•claiming  a  life  estate  in  the  realty  devised  to  her,  with  remainder  to 
her  children,  obtained  a  judgment  selling  the  land,  under  the  pro- 
visions of  the  Code,  for  purposes  of  re-investment.  It  is  claimed  by 
the  purchaser  that  the  daughter  had  a  fee-simple  estate,  and,  there- 
ibre,  the  chancellor  could  not  divest  her  of  title  in  such  a  proceed- 
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ing;  and  if  not  invested  with  the  fee,  it  is  then  urged  that  the  will 
prohibits  a  sale,  either  by  the  wife  or  the  chancellor,  of  her  interest. 
The  clause  of  the  will,  under  which  the  several  questions  are  raised, 
reads: 

**It  is  my  desire  that  my  said  daughter  shall  have  the  benefit  of 
the  portion  of  my  estate  devised  her,  and  that  she  shall  not  b« 
divested  of  it  during  her  life-time,  and  at  her  death  to  be  equally 
divided  between  her  children." 

The  testator,  in  a  previous  clause  of  the  will,  declared  his  purpose 
to  make  his  children  equal,  and  proceeded  to  devise  an  equal  part  to 
each,  but  then  follows  ttie  restrictions  or  limitation  placed  on  the 
devise  to  the  daughter,  by  which  her  children  are  devised  the  re- 
mainder interest,  which,  we  think,  is  not  inconsistent  with  his  pur- 
pose to  mak(?  the  daughter  equal  in  the  devise  of  his  estate  with  the 
two  sons.  The  daughter,  under  the  will,  had  a  life  estate,  with 
remainder  to  her  children.  As  to  the  objection  that  the  sale  is  in 
contravention  of  the  will,  it  is  apparent  that  the  object  of  the  testa- 
tor was  to  secure  the  estate  devised  to  his  daughter  for  her  benefit, 
and  the  purpose  af  thus  securing  the  beneficial  interest  to  the  daugh* 
ter  during  life  was  not  to  prevent  a  sale,  when  that  interest  was 
still  secured  t(»  her,  but  to  prevent  any  such  divesting  of  title  as 
would  deprive  her  of  the  benefit  of  the  devise. 

The  daughter  being  protectee!  in  the  devise  to  her,  and  holding 
the  proceeds  for  investment  as  she  did  the  original  estate,  we  see  no 
reason  why  the  purchaser  should  not  be  compelled  to  accept  the 
title. 

Judgment  afilirmed. 


DULANEY,  &C.  V.  MUBPHY. 

i^Filed  Jan,  10,  1891 — Not  to  be  reported,) 

Appeals — Final  orders — Injunction — This  is  an  appeal  from  an  order  of 
conrt  refusing  to  grant  a  temporary  injanctiou  in  an  action  by  a  tax-payer, 
seeking  to  enjoin  the  listing  of  a  tax  bill  with  the  receiver  of  taxes  for  the 
city  of  Louisville.  This  order  was  superseded,  and  appellee,  without  objec- 
tion of  appellant,  filed  the  resord  in  the  Court  of  Appeals,  and  moved  to 
dismiss  the  appeal.  Held — That  the  order  refusing  a  temporary  i&jnnetion 
was  not  a  final  order,  as  the  court,  on  a  final  hearing,  might  have  changed 
its  opinion. 

Clemmons,  Willis  &  Dulaney  for  appellants. 

Laf.  Joseph  for  appellee. 

Appeal  from  Louisville  Chancery  Court: 

Opinion  of  the  court  by  Chief  Justice  Holt. 

This  action  was  brought  on  November  26,  1890,  to  etnoin  the  Itet- 
ing  of  a  tax-bill  with  the  receiver  of  taxes  for  the  city  of  Louisville, 
the  owner  of  the  property  claiming  exemption  therefrom. 

December  12,  1890,  an  Injunction  was  asked  of  the  court.  After 
consideration  it  was  refused.  The  appellant  was  granted  an  appeal 
in  the  lower  court  from  this  order,  and  superseded  what  is  claimed 
to  be  a  final  Judgment. 

December  16,  1890,  the  appellee  filed  the  transcript  in  this  courts 
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and  now  moves  to  dismiss  the  appeal.  His  right  to  file  the  record 
and  make  the  motion  is  not  denied.  .  This  question,  if  there  be  one, 
is  not  made.  The  appellants  have  consented  to  the  motion  being 
made,  and,  by  brief,  say  that  they  desire  their  right  to  appeal  deter- 
mined. It  is  urged  in  support  of  it  that  the  relief  sought  was  to 
enjoin  the  listing  of  the  tax-bill,  whereby  a  lien  would  be  created 
on  the  property,  and  that  the  refusal  to  grant  it  was  tantamount  to 
a  dismissal  of  the  action.  In  other  words,  this  being  the  relief 
sought,  the  refusal  of  it  really  put  an  end  to  the  action,  and,  in  eflect, 
terminated  the  case 

We  do  not  think  so.  It  was  an  application  for  a  temporary  in- 
junction, which,  upon  the  final  hearing,  the  court  might  or  might 
not  have  made  perpetual.  An  injunction  may  be  the  final  judg- 
ment, or  it  may  be  merely  interlocutory. 

The  Civil  Code,  section  274,  provides:  **Injunctions  granted  before 
judgment  shall  be  subject  to  the  further  order  of  the  court.'* 

In  Frederick  v.  Savings  Bank,  106  111.,  147,  it  was  decided  that 
no  appeal  or  writ  of  error  lies  from  an  order  of  the  circuit  court  refus- 
ing to  grant  a  temporary  injunction ;  that  appeals  and  wxits  of  error 
are  only  allowed  in  cases  of  a  final  judgment  or  decree,  and  that 
mere  interlocutory  orders  or  decrees  entered  in  the  progress  of  the 
case  are  not  subject  to  review  until  final  judgment  or  decree. 

The  motion  to  dismiss  the  appeal  is  sustained. 


Bright  v.  Dunn. 
{Filed  Jan.  10,  1891— iVb^  to  be  reported.) 

Easement — l*he  sale  of  land  with  a  private  pasRway  through  it,  which  has 
been  uAed  and  claimed  as  a  ri((ht  by  others  for  more  than  fifteen  years,  will 
be  constrned  as  conveying  the  same,  tabject  to  said  easement,  and  the  per- 
sons who  have  enjoyed  same  will  not  be  disturbed. 

In  the  present  case  the  agreement  to  exchange  the  passway  used  for  a 
long  period  for  another  more  accer^sible,  does  not  evidence  a  permissive 
user  of  the  passway,  but  is  persuasive  of  an  intention  to  surrender  one  in 
consideration  of  another  being  granted. 

H.  C  Kauffman  and  Bobert  Harding  for  appellant. 

W.  O.  Bradley  for  appellee. 

Appeal  from  Garrard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellee's  father  sold  or  gave  the  land,  which  was  a  part  of 
the  tract  over  which  the  roadway  is  claimed,  to  the  appellee,  and 
the  law  implied  a  grant  of  an  indispensable  right  of  way  through 
the  latter  portion  of  said  land.  The  father  testifies  that  he' did  grant 
this  right  of  way,  as  if  is  now  claimed,  to  the  appellee,  Jesse 
Dunn,  who  sold  the  land,  as  agent,  to  George  Bright,  agent  of  the 
appellant,  8we:*rs  that  the  right  of  way,  as  it  is  now  claimed  by  the 
appellee,  was  reserved,  and,  in  consideration  thereof,  the  price  of 
the  land  was  reduced  $2.50  {)er  acre.  In  addition  to  this,  the  proof 
shows  that  the  roadway,  as  it  now  is,  has  been  used  as  a  right  a 
fp-eat  many  years,  appellant  and  the  father  of  the  appellee  verbally 
conceding  the  right  of  way,  and,  it  having  been  used  as  a  right,  not 
merely  permissive,  for  more  than  fifteen  years,  certainly  creates  an 


1 


690  BRIGHT    V.     DUNN. 

adverse  use  lonp  enough  to  protect  the  appellee  in  the  right  of  way, 
as  claimed  by  him. 

It  is  contended  that  the  appellee  consented  to  a  change  of  this 
way  to  another  place,  thereby  showing  that  the  way  was  permissive 
merely.  But  it  seems  that  he  consented  to  it  with  the  undei^tand- 
ing  that  the  appellant  would  open  as  good  way,  which  he  did  not 
do,  and  that  he  did  not  consent  to  it  because  of  the  appellant's  right, 
but  merely  as  an  accommodation,  the  appellee  agreeing  to  surrender 
his  right  to  that  particular  place  for  another  place  as  good  and  con- 
venient. 

The  lower  court,  having  passed  upon  the  said  case,  and  as  the  evi- 
dence authorized  it  to  come  to  the  conclusions  above  indicated,  the 
judgment  is  affirmed. 

Judge  Bennett  delivered  the  following  response  to  petition  for 
rehearing : 

The  opinion  states  that  "the  father  testifies  that  he  did  errant  this 
Tight  of  way,  as  it  is  now  claimed,  to  the  appellee."  The  counsel 
for  the  appellant  vehemently  denies  that  the  father  made  such  state- 
ment.    Well,  let  us  see.    On  page  178  of  the  record  the  father  says: 

*'I  owned  at  one  time  the  land  through  which  the  road  in  contro- 
versy now  runs ;  also,  I  owned  the  tract  now  owned  by  defendant, 
at  the  time.  There  was  not  at  the  time  I  conveyed  the  land  to  my 
son,  any  thing  said  about  the  passway.  I  supposed  it  could  continue 
to  be  a  passway,  because  it  had  always  been." 

The  appellee  says  that  this  passway  had  been  used  as  a  matter  of 
right  for  years,  and  he  bought  the  land  with  this  rijrht,  &o.;  and  the 
father  saS^s,  when  he  sold  the  tract  of  land  to  his  so'i,  he  *'suppo8ed 
the  passway"  over  this  piece  of  land  *'would  continue  to  be  a  pass- 
way,  because  it  had  always  been."  Now,  in  view  of  the  fact  that 
both  understood  that  the  passway  existed  as  a  right,  and  the  appel- 
lee was  to  have  the  right,  we  again  repeat  that  the  father  did 
"*'grant"  the  right  to  the  appellee. 

Now  as  to  taking  $2.50  per  acre  less  for  the  land  on  account  of 
this  passway,  Jesse  Dunn  says,  on  page  179:  "Mr.  George  Bright 
complained  a  good  deal  about  the  roads  running  through  it,  and 
coula  not  give  the  price  I  asked  on  that  account,  I  finally  told  him 
that,  if  he  bought  the  place,  he  would  buy  it  just  as  the  roads  were 
—just  as  he  saw  it— and  we  finally  traded  by  me  taking  l^s  money 
than  I  first  proposed  ($2.50  per  acre  less.)"  Page  180:  "I  wanted  to 
sell  it  on  account  of  the  roads  being  there,  and  took  less  money  for 
it  on  that  account  "    So  counsel  is  again  mistaken. 

We  again  repeat  that  it  is  clearly  shown  that  the  said  passway 
was  not  merely  permissive,  but  the  appellee  and  others  have  used 
the  sanje  for  more  than  fifteen  years  as  a  matter  of  right.  Now,  the 
judge  that  re-instated  the  injunction  in  the  case  never  intimated 
how  the  case  should  be  finally  decided.  The  order,  in  substance, 
was  to  re-instate  the  injunction  to  await  the  decision  of  the  ease  on 
its  merits,  and  the  court  decided  the  case  upon  its  merits,  and  we 
think  the  decision  is  right. 
The  petition  for  a  rehearing  is  overruled. 
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BivES  V.  Wood. 
(Filed  Jan.  15,  IH91— Not  to  be  reported,) 

1.  Malicious  prosecution — Probable  cause — Appellant,  having  repeatedly  tray* 
eled  over  a  tornpike,  less  than  a  mile  one  way,  was  arrested  at  the  instance 
of  appellee,  president  of  said  turnpike  company,  on  a  gharge  of  evading 
payment  of  toll.  A  trial  resulted  in  acquittal  of  appellant,  who  instituted 
a  suit  against  appellee  for  malicioas  prosecation,  which  resulted  in  a  ver- 
dict in  favor  of  appellee,  from  which  this  appeal  is  prosecuted.  Held — That 
under  section  3,  chapter  110,  General  Statutes,  the  turnpike  company  waa 
entitled  to  charge  toll  for  each  way,  although  the  same  amounted  to  lesa 
than  one  cent ;  and  as  the  proof  showed  appellant  repeatedly  offered  to  pay 
a  sum  greater  than  the  toll  due,  provided  the  gate  keeper  would  give  him  a 
receipt  for  same,  his  conduct  did  not  amount  to  an  evasion  of  the  payment 
of  toll ;  but  as  appellee  had  caused  the  arrest  of  appellant  on  information 
given  him  by  the  gate-keeper,  that  appellant  had,  on  one  occasion,  slipped 
through  the  gate  without  tender  of  his  toll,  and,  after  consultation  with  an 
attorney,  his  action  was  based  upon  probable  cause. 

2.  AVtc  trial — The  refusal  to  grant  a  new  trial  because  of  the  absence  of  a 
witness  who  w.onld  contradict  the  statement  made  to  appellee  by  the  gate- 
keeper, was  not  error,  as  no  diligence  to  procure  his  attendauge  at  the 
former  trial  was  shown,  besides,  the  statement  of  the  gate-keeper  made  to 
appellee,  whether  true  or  false,  afforded  probable  cause  to  procure  th& 
arrest  and  prosecution. 

A.  Duvall,  Ben  Spalding  and  C.  S.  Hill,  jr.,  for  appellant. 

Thompson  A  McCord  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  .Judge  Lewis. 

Appellant  havin<r  repeatedly  passed  through  the  toll-jrate  of  the 
Lebanon  &  Perry vi He  Turnpike  Road  (.ompany,  located  next  to 
and  about  a  half  mile  of  the  town  linjits  ot  Lebanon,  refusing  to 
pay  toll,  appellee,  president  of  the  company,  caused  him  to  be 
arrestecl  and  trieil  for  evading,  or  attempting:  to  evade,  paying  toll ; 
and,  upon  trial  before  the  police  judge  of  Lebanon,  the  charge 
havintr  been  dismissed,  this  action  for  malicious  proj^ecution  was 
brought,  and,  in  pursuance  of  a  verdict  of  the  jury,  judgment  was 
for  defendant. 

It  appears  that  the  place  to  and  from  which  appellant  went,  in 
passing  through  the  gate,  was  on  another  road  that  intersected  the 
Lebanon  and  Perryville  road,  about  200  yards  beyond  the  toll-gate 
from  Lebanon. 

.  By  section  3,  chapter  110,  General  Statutes,  the  rates  of  toll  on 
turnpike  and  gravel  roads  are  fixed,  subsection  1  thereof  being  a» 
follows:  *' These  rates  are  for  gates  standing  five  miles  apart,  and  in 
that  proportion  for  a  K^ss  distance;  but,  when  there  is  a  fraction  of 
a  road  of  a  mile  or  more,  less  than  five  miles,  toll  may  be  charged 
at  the  gate  next  thereto  for  the  fraction,  in  the  proportion  that  its 
length  bears  to  five  miles. '* 

Going  only  one  way  between  Lebanon  and  the  place  of  appellant's 
destination,  he  traveled  less  than  one  mile  on  the  Lebanon  and  Per- 
ryville road,  and  there  was  no  way  by  which  the  precise  amount  of 
toll  due  could  have  been  actually  paid ;  but  the  distance  traveled  by 
him  Koing  and  coming  was  at  least  one  mile,  for  which  the  rate  of 
toll  is  One  cent.  So,  if  the  company  was  entitled  to  charge  any 
thing  at  all  under  the  statute,  appellant  was  bound  to  pay  at  least 
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one  cent.  Turnpike  companies  may,  under  the  statute,  make  an 
arransrement  for  mutual  convenience,  by  which  the  trouble  of  mak- 
Ing  the  necessary  change  each  tim^  one  pa.<^e9  through  the^te  may 
be  avoided.  But  appellant  seems  to  have  gone  upon  the  idea  that, 
because  the  company  could  not  change  his  nickel,  so  as  to  return  to 
him  all  but  a  fraction  of  a  cent,  he  was  safe  from  paying  any  thiiie; 
but  it  seems  to  us  the  statute,  fairly  and  justly  construed,  entitled  the 
turnpike  company  to  charge  appellant  toll,  in  proportion  to  the  dis- 
tance he  traveled  over  it,  whenever,  according  to  the  rate,  they 
were  entitled  to  as  much  as  one  cent;  and  as,  upon  his  passing 
through  the  gate  going  as  far  as  the  next  gate,  the  company  would 
have  been  allowed  to  demand  prepayment  of  as  much  as  five  cents, 
it  certainly  was  entitled  to  detnand,  prepaid,  as  much  as  one  cent,  if 
the  whole  distance  going  and  coming  amounted  to  as  much  as  one 
mile.  A  reasonable  construction  of  the  statute,  and  disposition  on 
part  of  a  turnpike  company  and  persons  using  its  road,  to  concede 
and  respect  relative  rights,  will  always  keep  such  matters  out  of 
courts  of  justice. 

Section  10,  same  chapter,  provides  that  "whoever  shall  defraud, 
or  attempt  to  defraud,  the  company  by  going  around  a  toll-gate,  or 
otherwise  evade,  or  attempt  to  evade,  the  payment  of  tolls,  or  to 
lessen  the  amount  of  tolls  fairly  payable  by  him,  shall,  for  every 
such  offense,  be  fined  $10." 

According  to  his  own  te^^timony,  on  trial  of  this  case,  appellant 
seemed  anxious  for  the  gate-keeper  to  take  from  him  an  amount 
that  would  render  the  company  liab'e  for  overcharging  toll ;  and, 
evidently  looking  to  that  end,  offerel  to  pay  as  much  as  one  cent, 
upon  condition  the  gate-keeper  would  go  through  the  farce  of  giv- 
ing him  a  written  receipt  therefi)r,  and  even  off«*red  to  write  the 
receipt  himself,  and,  by  threatening  litigation  with  the  company, 
he  was  able  to  go  through  the  gate  free  of  any  toll.  His  conduct 
does  not,  however,  amount  to  evading,  or  attempting  to  evade,  pay- 
ment  of  toll  in  meaning  of  the  statute.  But  appellee  testified  on 
the  trial  that  the  gate-keeper,  Hope,  who  is  now  dead,  informed 
him  that  appellant  on  one  occasion  came  to  the  gate,  and,  refu-^ing 
to  pay  one  cent  toll  demanded,  without  a  written  receipt  therefor, 
slipped  through  when  the  poll  was  raised  to  allow  a  man  named 
Langford  to  pass  with  his  wagon,  and,  upon  that  information,  he 
caused  appellant  to  be  arrested;  and,  if  such  information  was  given 
to  appellee,  whether  true  or  false,  he  had  probable  ciuse  for  the 
prosecution.  Moreover,  the  toll  was  demanded  in  pursuance  of  an 
order  of  the  board  of  directors  of  the  turnpike  company,  wvering 
the  case  of  persons  going  the  distance  and  route  app:'llant  traveled ; 
and  appellee  also  consulted  an  attorney,  laying  the  facts  before  him. 
It  is,  however,  proper  to  siy  one  of  the  grounds,  upon  which  ap- 
pellant asked  for  a  new  trial,  was  that  the  person,  Langford,  would 
contradict  the  statement  made  by  Hope  to  appellee.  But  there  was 
not  proper  diligence  shown  to  procure  attendance  of  Langford  as  a 
witness  on  the  trial,  and  even  if  he  had  contradicted  the  statement 
of  Hope,  it  was  sufficient  defense  of  appellee,  if  he  believed  and  in 
good  faith  acted  on  it. 

The  instructions  of  the  court,  we  think,  are  not  objectionable,  for 
they  give  the  law  fully  and  accurately. 

Judgment  affirmed. 


r" 
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Wilson  v.  Scott. 
(Filed  Jan.  15,  iSdl—Not  to  be  reported.) 

Claim  and  delivery—  Estoppel — Mortgage — Evidence — In  a  contest  between 
-the  appellee  as  owner  of  two  horses,  to  recover  their  possession,  and  appel- 
lant, who  asserts  a  mortgage  lien  on  said  horses,  exeoated  by  another  person 
^8  owner  of  same,  the  ciaitn  of  appellee. can  not  prevail,  as  he  is  estopped 
by  his  oondact  from  cl&iming  said  horses.  Besides,  his  statement  as  to 
transactions  between  him  and  the  person  in  whom  the  ownership  of  the 
horses  is  alleged  to  be,  is  incompetent,  as  said  alleged  owner  was  dead  when 
.said  statements  were  ofiPered  in  evidence. 

Evan  E.  Settle  and  T.  R.  Gordon  for  appellant. 

Lindsay  &  Botts  for  appellee. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  action  was  instituted  by  the  appellee,  Scott,  to  recover  of  the 
Appellant,  Sams,  as  administrator  of  Wilson,  two  valuable  horses 
that  belonged,  as  is  alleged,  to  the  plaintiff.  During  the  projrress  of 
the  action  the  appellant,  Wilson,  came  into  the  case  by  his  petition, 
and  asserted  a  lien  by  mortgage  executed  to  him  by  Jordan,  the 
dead  man,  to  secure  him  (Wilson)  in  the  sum  of  $2,086,  money 
loaned  the  appellant.  Sams  has  dismissed  the  appeal,  in  so  far  as  he 
is  concerned,  and  the  case  now  here  is  between  Wilson,  the  mort- 
gagee, and  Scott. 

It  seems  that  Scott  was  and  is  a  resident  of  the  State  of  Ohio,  and 
that  Jordan,  the  intestate,  during  his  life  had  thfse  hordes  in  his 
possession,  at  or  near  New  Liberty,  in  Owen  county,  claiming  tobe 
the  owner,  and  was  managing,  controlling  and  receiving  the  money 
derived  from  standing:  the  horses  in  his  own  rip^ht,  advertised 
them  as  his  own,  and,  in  every  respect,  seemed  to  have  been  the 
owner. 

The  appellee,  Scott,  was  in  New  Liberty  several  times  while  Jor- 
dan was  in  the  possi^s-^ion  of  the  horses,  and  never,  so  far  as  this 
record  shows,  ass  t ted  any  ownership  over  them,  or  interest  in  the 
proceeds  arising  from  their  servinij  mures.  Scott's  testimony  as  to 
the  transactions  with  Jordan,  upon  which  he  bases  the  rij?ht  of  re- 
covery, was  incompetent,  and  not  only  so,  but  in'.'onsistent  with  the 
right  of  ownership  that  he  is  now  asserting. 

The  declaration  of  Jordan,  made  while  he  was  in  possession  of 
these  horses,  was  competent  to  show  good  Ikith  on  the  part  of  Wil- 
son, as  well  as  the  rij^ht  of  property  in  Jordan. 

It  appears  from  the  testimony  that  Scott's  opinion  of  the  honesty 
and  fair  dealing  on  the  part  of  Jordan  was  not  of  that  character 
that  would  justify  the  confidential  relation  that  is  now  attempted 
to  be  shown  existed  between  them,  or  such  as  would  have  caused  a 
man  of  ordinary  i^rudence  to  confide  to  Jordan  the  custody  and  con- 
trol of  such  valuable  property;  that  Scott  was  in  Liberty  more 
than  once,  and  with  horses  of  such  remarkable  blood  and  of  great 
value,  being  groomed  by  Patterso:i  under  the  employment  of  Jor- 
dan, and  th^  latter  seeking  patronage  for  the  horses,  it  seems  that 
tScott  took  no  interest  in  them,  said  nothing  t)f  their  fine  breeding, 
and  made  no  effort  to  give  his  horses  a  reputation  or  to  induce  the 
owners  of  mares  to  breed  to  them,  and,  in  fact,  asserted  no  claim 
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until  after  Jordan's  death,  tending  in  the  least  degree  to  show  that 
he  had  any  interest  in  them. 

That  Scott  had  possession  of  these  horses  in  Ohio  is  doubtless  trae^ 
but  that  Jordan  was,  in  fact,  the  owner  is  fully  explained  by  the 
letter  of  J.  W.  Gayle  to  him,  in  reference  to  these  horses.  Gayle  .  • 
had  entered  into  an  agreement  with  Jordan,  by  which  he  was  to 
handle  the  two  stallions  for  the  season,  and  wrote  to  Scott  as  fol- 
lows : 

**Mr.  F.  W.  Jordan  has  effected  a  partnership  with  me.  by  which 
I  am  to  handle  his  two  stallions  this  season.  He  explained  his 
financial  condition  at  your  place,  but  says  you  are  going  to  ship  the 
horse,  Dan  Gampaii^  in  a  few  days.  Please  write,"  <fec.  '*  Whatever 
the  circumstances  may  be,  I  assure  you  that  it  will  be  kept  secret," 
&c.  Scott  answered  this  letter,  and  said  that  he  would  send  the 
horse  as  soon  as  he  had  the  time,  and  did  send  him  in  a  few  days. 
This  witness  states  that  he  stood  the  horse  for  two  years,  and  him- 
self and  Jordan  divided  the  profits;  that  Scott  was  at  New  Liberty 
several  times  during  the  period  he  stood  the  horses,  and  conversed 
with  the  witness;  that  Scott  knew  he  was  keeping  the  horse?,  but 
at  no  time  tiilked  to  him  about  them  or  set  up  any  claim  to  them. 

Jordan  was  offering  to  sell  Dan  at  $10,000,  and  was  offered  ST^iiOO 
on  certain  conditions.  With  such  valuable  property  this  claimant 
is  in  the  town  where  the  horses  had  been  kept  for  two  years,  sees 
Gayle  who  kept  them  and  was  sharing  the  protits  with  Jordan,  and 
never  even  made  an  inquiry  in  regard  to  them. 

This  judgment  must  be  reversed  on  l)oth  the  law  and  the  testi- 
mony. First,  the  conduct  of  8(!ott,  with  reference  to  the  hor-^es, 
estops  him  from  asserting  a  claim  of  ownership  as  against  Wilson; 
second,  the  evidence  before  us  shows  Jordan  to  have  been  the  real 
owner. 

Judgment  reversed,  and  remanded  with  directions  to  set  aside  the 
judgment  as  to  Wilson,  and  grant  a  new  trial.  The  legal  is.sue  as  to 
ownership  may  still  be  tried  by  a  jury,  if  either  party  desire  it;  and 
if  not,  the  case,  as  the  administrator  declines  to  assert  any  further 
claim,  will  be  transferred  to  equity,  and  a  judgment  rendered  en- 
forcing Wilson's  lien;  or,  if  the  verdict  should  be  that  Wilson  has  a 
lien,  the  transfer  \yill  be  made  and  the  property  sold  to  satisfy  the 
lien. 


A.  W.  Nail  Co.  v.  Bayless,  &c. 
(Filed  Jan.  15,  1891.) 

1.  Transfer  of  stock  on  books  of  corporation — Fraud-  -In  an  act ioD  by  appelUer 
B.,  as  the  aRBi^nee  of  oighty-n«ne  fthares  of  stock  in  the  appellant  com- 
pany, to  compel  a  transfer  on  the  books  of  the  corporation  of  said  atockr 
appellant  resists  the  transfer,  alleging  that  same  was  fraadalentiy  issaed, 
and  appellee  became  a  purchaser  of  same  with  notice  of  its  invalidity. 
Held — That  said  stock  was  issued  within  the  limit  of  the  stock  permitted 
by  the  charter,  and,  whether  legally  or  illegally  issued,  appellee  is  protected 
as  a  bona  fide  holder  for  value  ;  besides,  the  officers  of  the  company,  by 
their  laches  and  conduct  in  recognizing  said  stock  as  valid,  will  not  be  per- 
mitted, after  the  lapse  of  several  year^,  to  question  its  validity.  A  transfer 
of  stock  is  valid  to  vest  the  title  to  it  in  au  assi;;nee  before  transfer  opon 
the  books  of  the  company,  but  the  chancellor,  on  application,  will  compel 
said  transfer  to  be  made. 

2.  Evidence — Depositions— T)[\e  deposition  of  one  of  two  joint  plaintifffr 
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taken  after  the  depositions  of  others,  not  parties,  is  not  competent  evi- 
dence. The  rale  is  the  same,  even  thoagh  the  plaintifF  testifies  nominally 
as  a  witness  for  his  co-plaintiff, 'if  he  is  jointly  interested  in  the  issae. 

Section -60(),  Civil  Code,  constraed. 

3.  Pleading— Demurrer-' Costs^Xi  one  of  two  joint  plaintiffs  fails  to  de- 
mnr  to  a  defective  answer,  bat  the  court,  sun  sponte^  on  the  trial,  raises  the 
dematrer  and  dismisses  the  defective  answer,  the  plaintiff  so  failing  to 
demur  does  not  inoar  the  costs.  Section  93,  Civil  Code,  imposes  the  coats 
on  a  party  failing  to  demar  at  the  proper  time  only  where,  having  pleaded, 
^afterwards  raises  the  objection. 

Collins  &  Fenley  for  appellant. 

W.  H.  Mackay  and  J.  S.  &  C.  H.  Pisk  for  appellees. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellee,  D.  B.  Bayless,  brought  this  action  on  September  3, 
1885,  to  compel  the  appellant,  the  Am^^rican  Wire  Nail  Co.,  to 
transfer  to  him  upon  its  books  eio:hty-nine  shares  of  its  capital  stock, 
of  the  par  value  of  $100  each,  purchased  by  him df  the  appellee, 
J.  L.  Stephens,  on  Jjly  30,  188.5,  and  evidenced  by  two  certificates, 
one  for  forty-four  shares,  dated  November  7,  1883,  and  the  other  for 
forty-five  shares,  dated  January  14,  1884. 

The  company,  although  proper  demand  for  the  transfer  was  made, 
resisted  upon  the  ground  of  a  fraudulent  issue  of  stock  to  Stephens, 
and  that  Bayless  was  not  an  innocent  purchaser.  It  also  made  its 
answer  a  cross-petition  against  Stephens  and  the  appellee,  Mecklen- 
borg,  claiming  judgment  against  them  for  the  alleged  fraudulent 
stock  issued  to  them,  and  that  the  judgment  it  might  obtain  a^rainst 
Stephens  be  liquidated  pro  tanto  by  a  cancellation  of  the  stock  im- 
proj>erly  obtaine<l  by  hirn,  according  to  its  face  value. 

The  appellant  corporation  was  created  in  1875.  The  corporators 
appear  not  to  have  been  immerous.  The  authorized  capital  slock 
was  $100,0(J0,  of  which  nearly  $14,000  was  subscribed  and  paid.  The 
original  investment  by  Stephens  was  $o,300,  and  by  Mecklenborg, 
$2,200,  or  $7,500  by  both.  They,  however,  purchased  and  retired 
other  stock  until  they  became,  in  1882,  the  owners  of  all  the  orig- 
inal stock,  holding  it  in  proportion  to  their  original  investment. 

In  the  meantime  they  gave  their  attention  to  the  business,  in 
order  to  render  it  profitable  and  place  it  upon  a  sure  footing.  Ad- 
ditions were  made  to  the  plant,  and  in  the  sprinir  of  1882  the  com- 
pany had  a  profitable  business.  At  this  time  B.  H.  Gedge  proposed 
to  take  $10,000  of  stock  in  it,  if  upon  inquiry  he  became  satisfied  to 
do  so.  He  was  afforded  access  to  the  books  of  the  comp my,  and, 
at  least  to  some  e>tent,  examined  ihera.  He  then  became  a  stock- 
holder. In  a  short  time  thereafter  his  brother,  L.  H.  GtKige,  also 
became  one.  He  also  had  opportunity  to  inform  himself  as  to  the 
condition  of  the  company. 

It  is  claimed  that  when  they  entered  the  company  Stephens  and 
Mecklenborg  were  guilty  of  misrepresentation  and  fraud,  which 
resulted  in  the  issue  of  fraudulent  stock  to  them.  Right  here  the 
()arties  differ  widely  in  their  versions  of  what  occurred.  It  is  main- 
tained by  the  Gadges  that  Stephens  and  Me^'klenborj:  repres?nted 
to  them  that  they  had  paid  into  the  concern  $30,000,  or  that  the 
company  hnd  that  much  paid  up  capital;  that  the  subscription  of 
B.  H.  Gedge  would  increase  it  to  $40,000  and  that  of  L.  H.  Gedge  to 
$50,000;  that  each  corporator  was  to  have  stock  according  to  the 
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cash  paid  in  by  him,  and  that  to  carry  out  this  deceit  Stephens  and 
Mecklenbon?  made  entries,  or  had  them  made,  in  the  neN^'  set  of 
books  then  opened,  purporting  to  show  that  they  had  $30,(100  Id 
cash  in  the  business. 

These  entries,  which  are  exhibited,  show  the  oric^inal  investoaenti 
of  $5,300  by  Stephens  and  $2,200  by  Mecklenborg;  also  an  indebted- 
ness, under  the  heading  of  ''sundries,"  by  the  corporation  to  Steph- 
ens of  $12,100,  to  Mecklenborg  of  $9,400,  and  to  Stephens' wife  of 
$1,000.  These  various  suras  amount  to  exactly  $30,000,  and  stock 
was  issued  to  Stephens  and  Mefklenborg  upon  this  has'rs,  and  not 
merely  upon  their  original  cash  investment,  as  io  claimed  should 
have  been  done. 

It  is  contended  upon  the  other  side,  however,  that  they  merely 
represented  to  the  Gedo^es  they  had  a  business  worth  $30,000,  and  if 
they  (the  Gedjres)  became  stoekliolders,  a  new  set  of  hooks  um^  be 
opened ;  the  new  stock  taken  upon  the  basis  tha*  Stephens  and 
Meckletiborg  had  $30,0<K)  in  the  business;  stock  should  be  i«ued 
accordingly,  and  that  the  entries  in  the  books  were  made  merely  to 
show  this  state  of  case.  I 

The  direct  evidence  upon  this  issue  between  the  parties  is  very  1 
conflicting.  Resort  may,  therefore,  well  ba  had  to  the  conductor  | 
the  parties  to  the  transaction,'  and  all  the  attending  ciroumstan?es.  ! 
Thus  te-8ted,  we  think  the  appellant  has  failed  to  sustain  its  position. 

Stock  was  issued  upon  the  capital  as  increased  by  the  coming  in 
of  the  Godges,  upon  the  basis  that  Stephens  and  Mecklenborir  had       | 
$30,000  in  the  business,  one  of  them  being  then  the  president  of  the       1 
company,  and  the  other  its  secretary.     In  18S3  the  two  Gedgesand        1 
Stephens  bought  out  Mec'klenb  )rg  and  divided  his  stof*k,  amount- 
ing to  $11,000,  in  certain  proportions  between  them.    B.  H.  GtMiae 
had  become:!  director  in  the  company  soon  after  coining  into  it  in 
1882.    In  August  or  September,  18S3,  he  became  its  b;»ok-keeper,       1 
and,  in  November  following,  its  secretary.    The  stock  certiticales 
which  were  issued  upon  the  division  of  the  Mecklenborg  stock  were 
attested  by  him  as  secretary,  and  the  certificate  for  the  forty-four 
shares  thus  obtained  by  Stephens,  and  thus  issued  to  him,  is  one  of 
the  two  that  were  assijrned  to  the  appellee.  Bay  less.    The  other  was 
subsequently  issued  to  Stephens  for  profits  coming  to  him  from,  and 
not  drawn  out  of,  the  corporation  in  money,  but  taken  in  stock; 
and  this  certificate  is  also  attested  by  B.  H.  Gedge,  as  secretary. 

The  issual  of  this  stock  was  not,  as  to  the  corporation,  uffra  vires. 
It  was  not  an  issue  of  stoc^k  beyond  that  authorized  by  its  charter. 
It  is  only  claimed  that  it  was  a  fraudulent  issue,  brought  about  by 
the  fraud  of  the  beneficiary.  This  being  so,  if  the  appellee,  Baylesj,  , 
be  an  innocent  holder,  he  is  in  law  protected,  even  if  the  stock  was 
issued  through  fraud,  because  it  does  not  lie  in  the  mouth  of  a  wr- 
poration,  after  issuing  stock,  to  say  to  a  bona  fide  holder  that  it  is 
void.     Public  policy  forbids  it. 

Baylej-s  had  no  actual  notice  of  any  infirmity  in  the  stock.    It  is 
said,  however,  that  he  is  in  law  chargeable  with  notice,  under  the 
circumstances.    It  is  true  he  was  a  director  of  the  company  from       1 
October  8,  1883,  to  January  1,  J880,  but  he  was  scarcely  more  than       j 
nominally  so.    He  was  the  nominal  holder  of  one  share  of  stock,  in 
order  that  the  company  might  have  the  requisite  number  of  direc-       | 
tors.    He  never  attended  but  two  meetings  of  its  board  of  directors,       j 
and  at  one  of  these  one  of  the  certificates  of  stock  assigned  to  him       | 
was  issued,  and  at  the  other,  the  other  one.    The  circumstancw      i 
attending  their  issue  were  certainly  calculated  to  cause  him  to  be-      ! 
lieve  that  they  were  not  fraudulent. 
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The  fact  that  he  is  the  brother-in-law  of  Stephens,  and  purchased 
the  stock  upon  advanta.^eous  terms,  is  not  sutficient  to  char^  him 
with  notice  of  any  fraud  connected  with  the  issue  of  it.  He  appears 
to  us  to  occupy  the  attitude  ot  a  bona  fide  holder  for  value.  If, 
however,  Stephens  was  in  fact  entitled  to  the  stock,  if  there  was  no 
fraud  connected  with  it,  then  the  question  whether  Bayless  was  an 
innocent  holder  does  not  arise. 

The  Gedges  had  an  opportunity,  when  they  became  stockholders, 
to  examine  into  the  condition  of  the  company's  business.  One  of 
them,  soon  after  he  became  a  stockholder,  was  made  a  director. 
He  afterward  became  the  book-keeper  and  then  the  secretary  of  the 
company.  Both  of  them  united  in  the  purchase  of  the  Mecklen- 
borg  stock,  and  the  evidence  shows  that  they  have  sold  the  stock 
thus  gotten,  or  a  part  of  it,  since  they  say  they  discovered  the  issue 
was  fraudulent.  B.  H.  Gedges  took  additional  stock  iu  1884,  and 
their  mother  also  took  stock  in  the  company  in  the  early  part  of 
1884,  and  after  they  claim  to  have  discovered  the  fraud.  The  record 
also  shows  that  they  knew  Stephens  had  sold  jjortions  of  his  stock  to 
various  parties,  and  had,  for  a  considerable  time  before  the  sale  to 
Bayless,  been  trying  to  sell  all  of  it.  In  fact,  some  of  it  he  had 
ple^dged  to  the  company,  and  some  of  it  to  oiue  of  the  Gedges,  to 
secure  debts  owing  by  him ;  and  yet  the  claim  is  made,  when  Bay- 
leas  asks  a  transfer  of  the  stock  to  himself,  that  there  was  a  fraudu- 
lent issue  of  stock  in  18S2  to  Stephens  and  Mecklenborg. 

The  acts  and  conduct  of  the  Gedges  strongly  support  the  view 
contended  for  by  the  other  side.  Their  conduct  is  consistent  only 
with  the  idea  that  the  Stephens'  stock  is  valid. 

Under  sei*tion  61)6  of  the  Civil  Code,  the  deposition  of  Mecklen- 
borg  was  not  competent.  The  depositions  of  others,  not  parties  to 
the  action,  had  already  been  taken  in  chief.  True,  it  was  taken  for 
Stephens,  but  the  witness  was  also  really  testifying  for  himself.  He 
was  a  party  to  the  action  and  interested  in  the  result.  The  issue 
made  by  the  answer  of  Stephens  was  for  both,  because  it  was  of 
such  an  inseparable  character  that  the  answer  operated  for  each  of 
them.  Disregarding  the  testimony  of  this  witness,  however,  the 
evidence  still  preponderates  in  favor  of  the  appellees. 

It  matters  not  upon  what  ground  the  lower  court  decided  the  case. 
If  the  result  there  reached  be  correct,  the  judgment  will  be  affirmed. 

Complahit  is  made  that,  although  Mecklenborg  did,  yet  Stephens 
did  not,  demur  to  the  answer  and  cross-petition,  and  that  the  court, 
after  the  case  had  been  full\^  prepared,  aua  sponte,  raised  a  demurrer 
to  the  pleading,  and  disaiissed  it  upon  the  ground  that  it  presented 
no  defense  to  the  action,  and  authorized  no  relief  against  Stephens 
and  Mecklenborg. 

If  a  defendant  does  not  demur  to  a  petition,  certainly  the  court 
has  a  right,  upon  the  final  hearing,  to  decide  that  no  cause  of  action 
is  presented.  If  it  does  so,  it  should  not  be  at  the  cost  of  the  suc- 
cessful party,  because  he  may  have  preferred  to  not  object  to  the 
pleading,  but  go  to  a  trial  upon  the  merits. 

Section  93  of  the  Civil  Code  provides,  that  a  failure  of  a  party  to 
ol^ect  to  a  pleading  by  demurrer,  is  not  a  waiver  thereof;  but  a 
failure  to  thus  make  his  objection  before  he  pleads  further,  renders 
him  liable  for  the  costs  resulting  from  such  failure.  This  means 
^'here  he  subsequently  seeks  to  avail  himself  of  the  right  to  demur. 
The  court,  in  this  instance,  therefore,  did  not  err  in  allowing  the 
appellees  their  cost. 

The  defense  is4;hat  the  stock  was  fraudulently  issued.  The  appel- 
lant proceeded  upon  this  ground.    It  sought  relief  against  Stephens 
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and  Mecklenboi^  for  this  reason.  If  it  was  not  fraudulently  issued, 
then,  upon  its  own  statement,  it  was  not  entitled  to  any  relief 
against  either  of  them.  Their  positions  were  identical.  The  an- 
swer of  Stephens  put  every  things  as  to  both  of  them  in  issue.  It 
operated  like  a  piea  of  payment  would  for  his  co-defendant,  Meck- 
lenborg,  who  did  not  answer. 

Not  only  does  the  evidence  sustain  the  view  asserttni  by  the  ap- 
pellees, but  the  conduct  of  the  appellant  Ls  not  calculated  to  call 
forth  the  activity  of  a  court  of  equity  in  its  behalf.  To  do  so.  good 
faith  and  diligence  must  be  shown.  A  court  of  equity  applies  the 
doctrine  of  laches  according  to  its  own  ideas  of  Justice  and  risrht. 
Every  case  is  controlled  by  its  own  circumstances.  They  addre» 
themselves  to  the  sound  discretion  of  the  court.  It  always  discoun- 
tenances neglect,  and  certainly  where  it  operates  to  injure  inni)cent 
parties.  It  is  a  rule  founded  in  experience  and  sound  public  policy. 
Here  the  pnrties  can  not  be  placed  in  st^tit  quo.  The  company  has 
not  only  by  delay,  but  by  positive  action,  ratified  the  issue  of  the 
stock.  It  has  accepted  some  of  it  as  collateral.  It  has  held  it  out 
to  the  world  as  valid  ;  and  if  it  were  in  fact  not  so,  yet  the  appellant 
and  the  Geclges  have  unreasonably  delayed  saying  so,  or  taking 
steps  to  annul  it.  -It  is  transferable  by  delivery  of  the  certificate^, 
so  us  to  pass  all  the  riy:hts  of  the  assignor,  and  is  protected.in  the 
hands  of  an  innocent  holder,  whatever  may  be  its  infirmity.  Hence, 
every  rea^^on  exists  for  prompt  action,  if  the  corporation  or  a  stock- 
holder claims  it  is  invalid.  A  transfer  upon  the  company's  books  is 
merely  to  protect  the  company  and  others  who  might  pro|K)se  to 
purchase  the  stock,  as  the  contract  of  sale  passes  the  rights  of  the 
vendor,  and  the  vendee  may,  by  proper  action,  compel  the  transfer 
upon  the  records  of  the  company.  Waitls  Actions  and  Defenses, 
volume  4,  pnge  164,  and  volume  8,  page  79;  Johnston  v.  Jjaflin,  103 
U.  S.,  80);  Morawetz  on  Private  Corpf>rations,  section  326,  et  ^eq. 

In  view,  therefore,  of  the  laches  of  the  appellant,  its  silence  and 
conduct  as  to  this  stOfk,  until  this  suit  was  brought,  were  we  in 
doubt  upon  the  evidence  as  to  the  right  of  the  case,  the  incllDation 
would  be  to  the  side  of  the  appellees. 

The  judgment  is  affirmed. 


BoDMAN  &  Co.  v^  Fisher. 
(FfMl  Jan.  13,  IHdl— Not  to  be  reported.) 

A^ortaa/Tt' — Conveydncf — Question  of/ac/—Th\9  is  ft  controversy  inYOlTini?  the 
confltraction  of  ft  contract,  appsUaots  claiming  that  it  is  a  mortj^a^e,  while 
appellee  claims  that  it  is  a  contract  of  absolate  ^ale  of  a  crop  of  tobaeco. 
//i/i/ — That  the  admission  of  the  appellants,  and  thecondnctof  thwrRffeDt§, 
besides  other  evidence,  clearly  establishes  that  the  contract  was  an  absolate 
sale. 

A.  Duvall  for  appellants. 

H.  P.  Willis  for  appellee. 

Appeal  from  Bracken  Chancery  Court, 

Opinion  of  the  court  by  Judge  Bennett. 

The  only  contention  here  of  the  appellant  is.-thrft  the  court  erred 
in  not  construing  the  bill  of  sale  marked  '•  B  "  to  b?a  mortgage  of 
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Of  the  tobacco  stored  in  Holmes'  warehouse.    The  appellants  sup- 
port   their  contention  by  the  evidence  of  the  agent,  Myers    who 
made  the  contract,  and  that  of  their  attorney,  and  that  of  the  ad- 
mi.^h>ns  of  the  appellee.    On  the  other  hand,  the  appellee  swears 
positively  that  the  sale  of  the  tobacco  was  absolute— not  a  mortgage 
of  it.    Mr.  Holmes,  the  Wdrehousemui,  swears  that  the  appellants 
wrote  to  him  that  they  had  purchased  the  tobacco.    He  speaks  of 
the  purchase  in  contradistinction  from  a  mortgage.    After  the  sale  of 
the  tobacco  to  appellants,  it  was   attached  by  third  parties,  and 
Mr.  Myers  claimed  it  as  belonging  to  the  appellants  by  purchase, 
and  they  executed  a  claim  mt's  bond  as  the  owners  of  tne  tobacco 
Besides,  several  witnesses  swear  that  the  appellants  refused  to  let  the 
appellee  prepare  the  tobacco  for  market,  which,  iJnder  the  agreement 
they  had  a  right  to  do;  handled  and  controlled  it  as  though  it  be- 
longed to  the/n,  their  agent  saying  that  it  was  theirs,  and  the  appel- 
lee had  no  right  to  control  it.    It  seems  that  when  third  parties 
made  an  effort  to  subject  the  tobucco,  the  appellants  claimed  it  as 
belonging  to  them  by  absolute  purchase,  which  had  the  desired  ef- 
fect of  protecting  it;  but  that  etfect  having  been  accomplished  they 
wish  to  treat  the  transaction  as  a  mortgage.    The  appellants  were 
operating  under  the  advice  of  a    lawyer    who,    doubtless,  knew 
that  a   mortgage  would   not  give  the  exclusive  right  to  the  to- 
bacco as  againsk  creditors.    Hence,  advised  an  absolute  purchase  of 
the  tobacco,  which  would  hold  as  against  other  creditors,  and  which 
did  hold  as  against  their  claims.    80  we  have  a  strong  and  control- 
ling reason  for«this  purchase  instead  of  a  mortgage;  besides,  the  ev- 
idence amply  sust  uns  the  court  in  coming  to  that  conclusion. 
The  judgment  is  affirmed. 


Chambers  &  Marshall  v.  Baldwin. 

{Filed  Jan.  13,  1891.) 

Damn^fs — Action  for  maliciously  iniluctHi;  another  to  break  a  contract Appel- 
lants having  made  a  contract  with  one  W.  to  deliver  to  them  a  crop  of  to- 
bacco at  a  cartain  price,  appellee  procarei  or  indaced  W.  to  sell  and  deliver 
to  him  said  crop  of  tobacco,  whereupon  this  action  was  instituted  by  ap 
pellants  against  appelleee,  alleging  that  appellee  wilfully  and  maliciously 
procured  or  inclnced  W.  to  break  hid  said  contract  with  him,  whereby  they 
were  damaged.  ^<^/</— That,  as  W.  alone  was  liable  on  his  contract  for  the 
delivery  of  the  tobao3o.for  a  breach  of  which  he  could  have  been  held  re- 
sponsible, no  action  coald  be  maintained  against  a  stranger  who 
might  have  induced  him  to  break  it.  although  the  stranger  might  derive  a 
benefit  from  the  breach.  While  there  may  be  a  class  of  oases  where  a  party 
who  would  procure  one  party  to  a  contract  to  break  it,  thereby  inflicting  an 
injary  upon  the  other  party  to  it,  that  rule  can  not  apply  to  this  case,  for  it 
is  lawful,  ander  the  rules  of  trade,  for  one  person  to  buy  whatever  another 
freely  offersr  to  sell,  competition  often  becomes  sharp,  and  frequently  en- 
genders enmities,  sach  acts  are  permissible,  when  done  with  good  inten- 
tions, and  can  not  become  unlawful,  because  the  party  who  enters  into  this 
competition  doet«  so  wilfully  or  maliciously. 

Wall  &  Worthlngton  and  Cochran  &  Son  for  appellants. 

Wadsworth  &  Son  for  appellee. 

Appeal  from  Mason  Circuit  Court. 
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Opinion  of  the  court  by  Jud^re  Lewis. 

The  cause  of  action  stated  in  the  petition  of  appellants  is,  in  sub- 
stance: That,  as  partners,  doinv?  business  under  the  firm  name  of 
Chambers  &  Marshall,  they  madea  (X)ntract  with  one  Wise,  whereby 
he  sold  and  asrrei^  to  deliver  to  them,  in  good  order,  during  delivery 
season  of  1877,  his  half  of  a  crop  of  tobacco,  then  undivided,  which 
he  had  raiseJ  on  shares  upon  the  farm  of  appellee,  in  consideration 
whereof  they  promised  to  pay,  on  delivery,  at  the  rate  of  five  cent* 
per  pound;  that  they  were  re:idy,  a.ble  and  willing?  to  receive  and 
pay  for  the  tobacco,  as  and  at  the  time  agfreed  on,  and  demanded  of 
nim  compliance  with  the  contract,  but  he  had  already  delivered  it  to 
appellee  and  Newton  Cooper,  tobacco  dealers,  and  then  notified  ap- 
pellants he  would  not  deliver  it  to  them,  and  they  mii^ht  treat  the 
contract  as  broken  anl  at  end;  that  appellee  knew  of  existence  of 
said  contract,  but  maliciously,  on  account  of  his  personal  ill  will  to 
Chambers,  one  of  the  appellants,  and  with  design  to  injure  by  de- 
priving them  of  profit  on  their  purchase,  and  to  benefit  himself  by 
becoming  purchaser  in  their  stead,  advised  and  procured  Wise, 
who  would  else  have  kept  and  performed,  to  break  the  contract, 

whereby  they  have  been  damaged  $ ;  that  he,  Wise,  was  at 

the  time  known  by  appellee  to  be,  and  now  !»,  insolvent ;  so,  beio; 
without  other  redress,  they  bring  this  action. 

Appellee  is  allied  to  have  been  actuated  to  do  the  act  complained 
of  by  ill  will  to  one  of  the  appellants  only,  which,  however,  to  avoid 
confusion,  we  will  treat  as  a  malicious  intent  to  injure  bv'>th,  and  also 
by  a  design  to  benefit  himself  by  becoming  purchaser  of  the  tobacco 
for  the  firm  of  which  he  was  a  member.  And  thus,  two  questions 
of  law  arise  on  demurrer  to  ^he  petition:  First.  Whether  one 
party  to  a  contract  can  maintain  an  action  against  a  person  who  has 
maliciously  advised  and  procured  the  other  party  to  break  It.  Sec- 
ond. Whether  an  act,  lawful  in  itself,  can  become  actionable  solely 
because  it  was  done  maliciously. 

As  appellee,  being  no  party  to  the  contract,  did  not  nor  could 
himself  break  it,  his  wrong,  if  any,  was  in  advising  and  procuring 
Wise  to  do  so.  Consequently,  while  the  remedy  of  appellants 
against  him.  Wise,  was  by  action  ex  contractu^  recovery  being 
limited  to  actual  damage  sustained,  their  action  against  appel- 
lee is,  and  could  be  in  no  other  than  form  ex  delicto^  recovery? 
if  any  at  all,  not  being  so  limited.  Nevertheless,  in  Addison  on 
Torts,  1,  37,  it  is  said :  **  Maliciously  inducing  a  party  to  a  con- 
tract to  break  his  contract  to  the  injury  of  the  person  with  whom 
the  contract  was  made,  creates  that  conjunction  of  wrong  and  dam- 
age which  supports  an  action." 

The  authority  cited  in  the  supfwrt  of  the  proposition  thus  stated, 
without  qualification,  is  the  English  case  of  Lumley  v.  Gye,  24  Ell. 
and  Bl.,  228,  decided  in  1853,  followed  by  Bowen  v.  Hall,  decidedin 
1881,  Am.  Law  Rep.,  20,  578,  though  it  is  proper  to  say  there  was  a 
dissenting  opinion  in  each  case. 

The  action  of  Lumley  v.  Gye  was  in  tort,  the  complaint  being 
that  the  defendant  maliciously  enticed  and  procured  a  person  under 
a  binding  contract  to  perform  at  plaintiffs  theater,  to  refuse  to  per- 
form, and  abandon  the  contract. 

The  majority  of  the  judges  held,  and  the  case  was  decided  upon, 
the  theory  that  remedies  given  by  the  common  law  in  such  cases 
are  not  in  terms  limited  to  an^  description  of  servants  or  service, 
and  the  action  could  be  main  tamed  up4m  the  principle  laid  down 
in  Comyns'  Digest,  that  '*  in  all  cases  when  a  man  has  a  temporal 
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I08S  or  damage  by  the  wrong  of  another,  he  may  have  an  action 
upon  the  case  to  be  repaired  in  damages." 

The  position  of  Justice  Coldridge  was  to  the  contrary  that,  as  be- 
tween master  and  servant,  there  was  an  admitted  exception  to  the 
general  rule  of  the  common  law,  confining  remedies  by  action  to  .the 
contracting  parties,  dating  from  the  Statute  of  Laborers,  passed  in 
25  Edward  III,  and  both  on  principle  and  authority  limited  by  it. 
And  that  **  the  existence  of  intention,  that  is,  malice,  will,  in  some 
cases,  be  an  essential  ingredient  in  order  to  constitute  the  wrongful- 
ness or  injurious  nature,  of  the  act;  but  it  will  neither  supply  the 
want  of  the  act  itself,  or  its  hurtful  consequences."  We  have  been 
referred  to  some  American  cases  as  being  in  harinony  with  the  two 
cases  mentioned.  In  Walker  v.  Cronin,  107,  Mass.,  655,  it  was  held 
that  where  a  contract  exists  by  which  a  person  has  a  legal  right  to 
continuance  of  services  of  workmen  in  business  of  manufacturing 
boots  and  shoes,  and  another  knowingly  and  intentionally  procures 
it  to  be  violated,  he  may  be  held  liable  for  the  wrong,  although  he 
did  it  for  the  purpose  of  promoting  his  own  business.  But  it  was  not 
alleged  the  defendant  in  that  case  had  any  such  purpose  in  procuring 
the  persons  to  leave  and  abandon  the  employment  of  the  plaintiff, 
the  real  grievance  complained  of  being  damage  by  the  wanton  and 
malicious  act  of  defendant  and  others. 

In  Haskins  v.  Royster,  70  N.  C,  601,  it  was  held  that  if  a  person 
maliciously  entices  laborers  or  croppers  on  a  farm  to  break  their  con- 
tract, and  "desert  the  service  of  their  employer,  damages  may  be  re- 
covered against  him.    But  both  those  cases  relate  to  rights  and 
duties  growing  out  of  the  relations  of  employer  and  persons  agree- 
ing to  do  labor  and  personal  service,  and  do  not  apply  here,  exceptso 
far  as  the  decisions  rest  upon  other  grounds  than  the  Statute  of  La- 
borers.   In  Jones  v.  Stanley,  76  N.  C,  355,  it  was,  however,  held 
that  the  same  reasons,  which  controlled  the  decision  rendered  in 
HasRins  v.  Royster,  *'  cover  every  case  in  which  one  person  mali- 
ciously persuades  another  to  break  an^f  contract  with  a  third  person; 
it  is  not  confined  to  contracts  for  service."    But  we  have  not  seen 
any  other  case  in  which  the  doctrine  is  stated  so  broadly.    Chesley 
V.  King,  74  Maine,  164,  we  do  not  regard  as  at  all  decisive,  because 
the  court  went  no  further  than  to  say  they  were  inclined  to  the  view 
that  there  may  be  cases  where  an  act,  otherwise  lawful,  when  done 
for  the  sole  purpose  of  damage  to  a  person,  without  design  to  benefit 
tJie  doer  or  others,  may  be  an  invasion  of  the  legal  rights  of  such  per- 
son.   Cooley  on  Torts,  497,  agreeing  with  Justice  Coldridge,  says: 
"  An  action  can  not,  in  general,  be  mainttiined  for  inducing  a  third 
person  to  break  his  contract  with  the  plaintiff;  the  consequence 
after  all  being  only  a  broken  contract,  for  which  the  party  to  the 
contract  may  have  his  remedy  by  suing  upon  it.'*  And  it  seems  to  us 
that  rule  harmonizes  with  both  principle  and  policy,  and  to  it,  then, 
can  be  safely  and  consistently  made  but  two  classes  of  exception. 
For,  as  to  make  a  contract  binding,  the  parties  must  be  competent  to 
contract,  and  do  so  freely,  the  natural  and  reasonable  presumption  is 
that  each  party  enters  into  it  with  his  eyes  open,  and  purpose  and 
expectation  of  looking  alone  to  the  other  for  redress  in  case  of  breach 
by  him.    One  such  exception  was  made  by  the  English  Statute  of 
laborers  to  apply  where  apprentices,  menial  servants  and  others, 
whose  sole  means  of  living  was  by  manual  labor,  were  enticed  to 
leave  their  employment,  and  may  be  applied  in  this  State  in  virtue 
of,  and  as  regulated  by,  our  own  statutes.    The  other  arises  w.ben  a 
person  has  been  procured,  against  his  will,  or  contrary  to  his  pur- 
pose, by  coercion  or  deception  of  another,  to  break  his  contract. 
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Green  v.  Button,  2  C.  M.  and  R.,707;  Ashley  v.  Dixon,  48  N. 
Y,,  430. 

But,  as  Wise  was  not  induced,  by  either  force  or  fraud  to  break  the 
contract  in  question,  it  must  be  regarded  as  having  been  done  by  his 
own  will  and  for  his  own  benefit.  And  his  voluntary  and  distinct 
act,  not  that  of  appellee,  being  the  proximate  cause  o(  damage  to 
appellants,  they,  according  to  a  familiar  and  reasonable  principle  of 
law,  can  not  seek  redrcKs  elsewhere  than  from  him. 

That  an  action  on  the  case  will  lie  whenever  there  ir  concurrence 
of  actual  damage  to  the  plaintiff,  and  wrongful  act  by  the  defendant 
i§ia  truism,  yet,  unexplained,  misleading.  The  act'must  not  only 
be  the  direct  cause  of  the  damage,  but  a  legal  wrong,  else  it  is  (lam- 
man  abseque  Injuria.  But,  whether  a  legal  wrong  has  been  done  for 
which  the  law  affords  reparation  in  damages,  depends  upon  the  na- 
ture of  the  act,  and  can  not  be  consistently  or  fitly  made  to  depend 
upon  the  motive  of  the  person  doing  it.  For,  an  act  may  be  tor- 
tious, and,  consequently  actionable,  though  not  malicious  nor  even 
wilful.  If  it  was  not  so,  there  could  be  no  reparation  for  an  act  of 
pure  negligence,  though  everso  hurtful  it  its  effects.  And  it  is  just 
as  plain  that  an  act,  which  does  not,  of  itself,  amount  to  a  I<5?al 
wrong  without,  can  not  be  made  so  by  a  bad  motive  accompanying 
it;  for  there  is  no  logical  proce.'^s  by  which  a  lawful  act,  done  in  a 
lawful  way,  can  be  transformed  or  not  into  a  legal  wrong,  according 
to  the  motive,  bad  or  good,  actuating  the  person  doing  it. 

The  proposition  is  clearly  and  forcibly  stated  in  Jenkins  v.  Fowler, 
24  Pa.  St.,  308,  as  follows:  *' Malicious  motives  make  a  bad  caae 
worse,  but  they  can  not  make  that  wrong  which,  in  its  own  essence, 
is  lawful.  When  a  creditor,  who  has  a  just  debt,  brings  a  suit  or  is- 
f?ues  execution,  though  he  does  it  out  of  pure  enmity  to  the  debtor, 
he  is  safe.  In  slander,  if  the  defendant  proves  the  words  spoken  to 
be.  true,  his  intention  to  injure  the  plaintiff,  by  proclaiming  his  in- 
famy, will  not  defeat  justification.  One  who  prosecutes  another  for 
a  crime  need  not  show  he  was  actuated  by  correct  feelings,  if  hecan 
prove  that  there  was  good  reason  to  believe  the  charge  was  well 
founded.  In  short,  any  transaction  which  would  be  lawful,  if  the 
parties  were  friends,  can  not  be  made  the  foundation  of  an  action 
merely  because  they  happen  to  be  enemies.  As  long  as  a  man  keeps 
himself  within  the  law  by  doing  no  act  which  violates  it,  we  must 
leave  his  motivc^s  to  Him  who  searches  hearts.'* 

In  Frazier  v.  Brown,  12  Ohio  S*.,  294,  the  cause  of  action  stated 
was  diversion,  with  malicious  intent  by  the  defendant,  of  subter- 
ranean water  oii  his  own  land  from  adjoining  land  of  the  plaintiff. 
But  it  was  held  that  there  could  be  no  recovery,  because,  as  said  by 
the  court,  *'  the  act  done  to- wit :  The  using  of  one's  own  property, 
being  lawful  in  itself,  the  motive  with  which  it  is  done,  whatever  it 
may  be  as  a  matter  of  lonscience,  is,  in  law,  a  matter  of  indif- 
ference." 

In  Chatfield  v.  Wilson,  2  Williams,  Ver.,  219,  the  action  ^-as  for 
the  same  cause,  substantially,  and  the  language  of  the  court  was, 
**an  act,  legal  in  itself,  and  which  violate  no  right,  can  not  be  made 
actionable  on  account  of  the  motive  which  induced  it" 

In  Mahan  v.  Brown,  18  Wend.,  261,  the  complamt  was  that  the  de- 
fendant wantonly  and  maliciously  erected,  on  his  own  oremiseB,  a 
high  fence,  near  to  and  in  front  of  plaintiff's  window,  without  ben- 
efit to  himself  and  for  the  sole  purpose  of  annoying  the  plaintiff, 
thereby  rendering  her  house  uninhabitable.  But  it  was  held  that 
the  action  would  not  lie,  because  no  legal  right  of  the  plaintilT hav- 
ing been  infringed,  the  aefendant  had  not  so  used  his  property  aa  to 
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iQJure  another,  and,  whether  his  motive  was  ^ood  or  bad,  she  had  no 
legal  cause  of  complaint.  To  the  same  effect  is  the  decided  weififht 
of  authority  in  the  United  States.  Adler  v.  Forston,  24  Howard, 
412;  Phelps  v.  Narlin,  72  N.  Y.,  39 ;  Benjamin  v.  Wheeler,  8  Gray, 
410 ;  Glindon  Iron  Co.  v  Uhler,  75  Pa.  St.,  467  ;  Auburn  P.  R.  Ck).  v. 
Douglass,  5  Seldon,  444. 

Upon  neither  principle  nor  authority  could  this  action  have  been 
maintained,  if  the  same  thing  it  is  complained  appellee  did,  had 
been  done  by  a  persoi\  on  friendly  terras  with  appellant.  Chambers, 
or  by  a  stranger,  though  he  might  have  profited  by  the  purchase  to 
the  damage  of  appellants ;  for  competition  in  every  branch  of  business 
being  not  only  lawful,  but  necessarv  and  proper,  no  person  should, 
or  can,  upon  principle,  be  made  liable  in  damages  for  buying  what 
may  be  freely  offered  for  sale  by  a  person  having  the  right  to  sell,  if 
done  without  fraud,  merely  because  there  may  be  a  pre-existing  con- 
tract between  the  seller  and  a  rival  in  business,  for  a  breach  of  which 
each  party  may  have  his  legal  remedy  against  the  other ;  nor,  the 
right  to  buy  existing,  should  it  make  any  diflerence,  in  a  legal  as- 
pect, what  motive  influenced  the  purchaser.  Competition  fre- 
quently engenders,  not  only  a  spirit  of  rivalry,  but  enmity ;  and,  if 
the  motive  influencing  every  business  transaction  that  may  result  in 
injury  or  inconvenience  to  a  business  rival,  was  made  the  test  of  its 
l^:ality,  litigation  and  strife  would  be  vexatiously  and  unnecessarily 
increased,  and  the  sale  and  exchange  of  commodities  very  much 
hindered.  As  pertinently  inquired  in  Auburn  P.  R.  Co.  v.  Doug- 
lass: *'  Independently  of  authority,  if  malignant  motive  issufiicient 
to  make  a  man's  dealings  with  his  own  jjroperty,  when  accompa- 
nied by  damage  to  another,  actionable,  where  is  this  principle  to 
stop?"  And  as  correctly  said  by  Lord  Coldridge,  in  Benson  v. 
Hall :  *'  The  inquiries  to  which  this  view  of  the  law  (making an  act 
lawful  or  not,  according  to  motive)  would  lead,  are  dangerous  and 
iDexi>edient  inquiries  for  courts  of  justices ;  judges  are  not  fit  for 
them,  and  juries  are  very  unfit." 

In  our  opinion  no  cause  of  action  is  stated  in  the  petition,  and  the 
demurrer  was  properly  sustained. 

Judgment  aflirmed. 


Beckett,  &c,  v.  Sawyer. 
(Filed  Jan,  15,  1891.) 

FrattduUnt  conveyance — Where  a  wife  gives  her  general  consent  to  the  sale 
of  land  to  which  she  has  the  equitable  title,  and  her  husband,  npon  making 
the  sale,  vests  the  title  in  a  strang^er,  and  converts  the  proceeds  to  his  own 
ose,  the  wife  and  her  children  can  not  afterwards  claim  the  land,  although 
the  hasband  committed  a  fraud  on  the  wife,  and  the  person  receiving  the 
title  may  have  had  notice  of  the  husband^s  fraud. 

It  is  necessary,  to  constitute  a  fraudulent  conveyance,  that  the  grantee 
should  have  notice  of  the  fraudulent  intent  of  the  grantor,  and  that  the  per- 
son affected  by  the  conveyance  should  have  been  deceived  thereby. 

Wilson  <&  Rawlins  and  John  L.  Scott  for  appellants. 

J.  H.  Tinsley  for  appellee. 

Appeal  from  Knox  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Bennett. 
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Mrs.  Elizabeth  Beckett  and  her  children  brought  this  action 
against  the  appellee  to  have  the  conveyance  of  the  tract  of  land  in 
controversy,  by  Mrs.  Grain  to  the  appellee,  declared  a  trust  for  their 
benefit.  Mrs.  Elizabeth  Beckett  having  died  after  the  action  wa» 
commenced,  the  actfon  was  revived  in  the  name  of  the  appellants. 
It  is  claimed  that  the  land  was  purchased  by  the  brother  of  Mr. 
Beckett,  and  was,  in  mast  part,  paid  for  with  money  belonging  to 
her,  and  the  deed  was  to  be  made  to  her  and  her  children  ;  hut  her 
husband,  without  her  knowledge  or  consent,  l\ad  the  deed  made  to 
himself,  but  before  thesame  was  recorde<i,  he  Si)ld  the  land  to  the 
appellee,  and  had  the  vendor  to  make  a  deed  to  the  appellee,  in  Ilea 
of  the  one  made  to  himself;  that  this  transaction  was  made  with 
notice  to  the  appellee  that  the  land  belonged  to  Mrs.  Beckett  and  in 
fraud  of  her  rights,  Ac. 

The  appellant's  proof  is  to  the  effect  that  the  appellee,  before  he 
purchased,  had  notice  that  Mrs.  Beckett  was  the  equitable  owner  of 
the  land.  He  says  that  he  did  not  have  notice  of  that  fact.  Thi» 
was  the  issue  that  the  lower  court  had  to  pass  upon,  which  involved 
the  further  issue  as  to  whether  the  purchase  was  made  without  the 
consent  of  Mrs.  Beckett.  If  the  record  shows  that  the  sale  was 
made  to  the  appellee  with  the  consent  of  Mrs.  Beckett,  then  he  is 
not  amenable  to  the  charge  of  fraid.  It  is  shown  by  the  proof  that 
Mrs.  Beckett  did  not  consider  the  place  a  desirable  residence  for  her- 
self and  family,  and  she  desired  to  change  her  residence  to  some 
other  place ;  and  to  that  end  she  desired  her  husband  to  sell  the 
place  now  in  controvers.r,  and  he  intended  to  do  so.  This  under- 
standing existed  at  the  ti wie  the  appellee  made  the  purchase.  Al- 
though there  is  no  proof  tliat  the  appellee  was  aware  of  this  consent, 
yet  he  committed  no  fraud  upon  Mrs.  Beckett  if  the  land  was  sold 
with  her  consent.  To  constitute  fraud  in  such  case,  there  must  be 
the  concurrence  of  notice  and  want  of  consent  to  the  sale.  To 
constitute  this  consent,  it  need  not  be  given  directly  to  the  pu^ 
chaser ;  it  is  sufficient  if  the  sale  is  made  with  the  party's  consent 
generally,  although  the  purchaser  may  be  ignorant  of  it.  Even  if 
the  purchaser  designed  to  defraud  the  equitable  owner,  and  thought 
he  was  defrauding  him,  yet,  if  the  equitable  owner  consented  to  the 
sale,  he  could  not  maintain  an  action  to  set  the  sale  aside  on  the 
ground  of  fraud ;  for,  to  constitute  fraud  in  fact,  the  party  complain- 
ing must  be  actually  or  constructively  deceived,;  and,  if  he  is  not 
thus  deceived,  although  the  other  party  designs  to  deceive  him,  he 
has  no  grounds  of  complaint.  The  deceit,  as  said,  in  such  case,  con- 
sists in  purchasing  the  person's  equitable  title  with  notice  of  it  and 
without  his  consent.  The  proof  is  clear  that  the  land  was  sold  with 
the  consent  of  Mrs.  Beckett,  although  she  may  not  have  known 
of  the  sale  to  the  appellee.  Besides,  he  swears  that  he  did  not  have 
notice  of  Mrs.  Beckett's  claim. 

The  Judgment  is  affirmed. 


Chapman  v.  Commonwealth. 
{Filed  Jan.  17,  1891— JVb^  to  be  reported.) 

Criminal  law — Manslaughter — Instrtictions — Protection  of  property^T^  »p- 
peal  is  proseonted  from  a  judfi^ment  of  conviction  for  manslanghter. 

Appellant  had  armed  himself  with  a  pistol,  and  placed  himself  at  ihegat* 
leading  from  his  house,  to  preyent  deceased  from  carrying  away  from  th» 
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premises  a  pot  of  paint,  belonging,  as  alleged,  to  appellant.  Deceased,  on 
his  approach  to  the  gate,  set  down  the  paint,  and  he  and  appellant  indulged 
in  angry  words,  and  a  scuffle  ensued,  which  resulted  in  both  parties  being 
thrown  to  the  ground,  when  appellant  shot  deceased,  which  resulted  in  his 
death.  Appellant  complains  of  the  action  of  the  court  in  giving  and  re- 
fusing instructions,  tield — That,  though  two  instructions  given  were  er- 
roneous, they  were  not  prejudicial.  The  instructions  refused  were  based 
upon  the  idea  that  if  appellant  provided  himself  with  a  pistol,  not  for  the 
purpose  of  injuriu(;  the  deceased,  or  intimidating  him',  but  only  to  protect 
himself  in  case  he  was  assaulted  by  the  deceased,  then  he  had  the  right  to  do 
so;  and,  if  he  used  it  when  he  believed,  and  had  reasonable  grounds  to  be- 
lieve, he  was  in  danger,  or  apparent  danger,  of  great  bodily  harm  at  the 
hands  of  the  deceased,  then  he  should  be  acquitted.  These  instructions 
were  properly  refused,  because  there  was  no  evidence  to  support  them.  Al- 
though the  deceased  was  a  trespasser,  carrying  away  property  belonging 
to  appellant,  appellant  could  use  no  force  greater  than  was  neces- 
sary to  retain  his  property,  and  was  not  justified  in  killing,  or  inflicting 
great  bodily  harm  upon  deceased,  unless  deceased  tirst  attacked  him  with 
such  force  ns  to  put  him  in  danger  of  losing  his  life,  or  suffering  great  bodily 
harm  at  the  hands  of  deceased,  which  the  evidence  fails  to  show. 

John  YoanK  Brown  and  John  F.  Lockett  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  testimony  in  this  case  shows  that  the  appellan«t,  George  W. 
Chapman,  employed  the  deceased,  Dan  Jewell,  to  paint  his  house  at 
an  agreed  price,  the  cost  of  the  paint  to  be  deductea,  as  the  appellant 
was  to  buy  it. 

The  deceased  became  dissatisfied  while  engaged  at  the  work, 
probably  because  he  found  it  was  not  likely  to  prove  a  paying  job, 
and  on  the  day  of  the  tragedy  left  the  work,  telling  his  hand  to  also 
quit  after  he  did  certain  work,  and  to  bring,  away  with  him  the 
paints.  The  appellant  refused  to  let  the  hand  take  them.  The  lat- 
ter left  and  reported  the  refusal  to  the  deceased.  He  said,  with  an 
oath,  that  he  would  '*  go  down  there  and  straighten  him  out." 

Arriving  there,  he  went  to  rear  door,  where  some  angry  words 
passed  between  him  and  the  aopeliaiit.  Finally,  the  deceased 
picked  up  a  small  pot  of  paint,  worth  not  over  twenty-five  cents,  the 
appellant  having  put  away  all  but  it,  and  started  away,  going 
around  the  house  to  the  front  gate.  The  appellant  ran  through  the 
house,  getting  his  pistol  as  he  did  so,  and,  arriving  tirst  at  the  gate, 
he  placwi  his  back  to  it,  thus  facing  the  deceased.  As  the  latter  tried 
to  iiass  him,  he  told  him  to  put  down  the  paint,  and  put  out  his  left 
hand  to  stop  him,  holding  the  pistol  in  his  right  hand,  and  down  at 
his  side.  The  deceased  probably  tried  a  second  time  to  pass  out, 
but  the  appellant  stopped  him.  Angry  words  passed.  The  deceased 
put  down  the  pot  of  paint  and  grabbed  the  appellant.  A  scuffle  fol- 
loweci,  resulting  in  their  falling  to  the  ground,  and  then  the  appel- 
lant shot  Jewell.  His  death  resulted.  He  was  unarme<1.  The 
appellant  was  indicted  for  murder,  but  convicted  of  manslaughter, 
only,  and  sentenced  to  the  penitentiary  for  four  years.  He  asks  a 
reversal  upon  the  simple  ground  that  the  jury  were  mislnstructed. 

Proper  instructions  were  given  as  to  murder,  manslaughter  and 
self-defense.  The  jury  wei*e  told,  in  substance,  in  the  fourth  in- 
struction, that  if  the  parties  got  into  a  dispute  about  the  ownership 
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of  paint  which  both  claimed,  and  the  appellant  armed  himself  with 
the  intention  to  kill  Jewell,  if  necessary,  to  prevent  him  from  taking 
away  the  paint,  and  forbade  him  doini? so,  and  prevented  his  leaving, 
thus  provoking:  a  difficulty  in  which  he  purposely  shot  Jewell,  then 
they  should  find  him  guilty  of  murder,  although 'he  was,  at  the  time 
of  the  shootinc:,  in  danger  of  great  bodily  harm  at  the  hands  of 
Jewell;  but  guilty  of  manslaughter  only,  if  he  armed  himself  only 
to  intimidate  Jewell  to  cause  him  to  give  up  the  paint,  and  provoked 
the  difficulty  for  this  purpose. 

The  fifth  instruction  informed  them  that  if  the  deceased  was  leav- 
ing the  premises  with  the  paint,  and  the  appellant  ordered  him  not 
to  do  so,  under  such  circumstances,  and  with  such  hostile  demon- 
strations that  the  deceased  believed,  and  had  reasonable  grounds  to 
believe,  he  was  in  immediate  danger  of  great  bodily  harm,  and 
there  was,  to  him,  no  other  apparent  safe  means  to  avert  the  danger, 
save  to  assault  and  disable  the  accused,  and,  in  the  difficulty  thus 
brought  on,  the  deceased  was  shot,  then  the  plea  of  self-defense  is 
not  available. 

It  is  claimed  that  these  two  instructions  were  erroneous,  also  that 
the  court  erred  in  not  giving  the  two  asked  by  the  appellant,  which 
are  based  upon  the  idea  that  if  the  appellant  providea  himself  with 
a  pist»/l,  not  for  the  purpose  of  injuring  the  deceased,  or  intimidating 
him,  but  only  to  protect  himself  in  case  he  was  assaulted  by  the  de- 
ceased, then  he  had  the  right  to  do  so ;  and,  if  he  used  it  when  he 
believed,  and  had  reasonable  grounds  to  believe,  he  was  in  danger, 
or  apparent  danger,  of  great  bodily  harm  at  the  hands  of  the  de- 
ceased, then  he  should  be  acquitted. 

It  is  sufficient  to  say  that  these  two  instructions  were  properly  re- 
fused, because  the  evidence  does  not  present  a  state  of  case  author- 
izing them.  Nor  is  it  necessary  to  determine  whether  the  two  given 
by  the  court  were  incorrect,  because,  in  any  view  of  the  case,  theap- 
pellant  is  guilty  of  manslaughter,  and  of  this  only  has  he  been  con- 
victed. 

The  deceased  was  leaving  the  premises  of  the  accused.  The  latter, 
with  a  pistol  in  his  hand,  stopped  him.  True,  he  was  taking  away 
an  article,  trifling  in  value,  which  the  appellant  claime<i;  hut  he 
had  no  right  to  take  his  life  to  get  it,  or  to  prevent  him  from  carry- 
ing it  away.  One  may  prevent  a  trespasser  from  carrying  away  his 
property,  using  no  more  force  than  necessary  for  that  purpose, and 
then  not  to  the  extent  of  taking  life,  or  inflicting  great  bodily 
harm. 

The  owner  can,  at  most,  only  use  sufficient  force  t^  prevent  the 
trespass  or  the  carrying  away  of  his  property;  and  this  right  does 
not  go  so  far  as  to  authorize  the  taking  of  life,  or  the  infliction  of  ^reat 
bodily  injury.  He  is  not  allowed  to  sacrifice  human  life  in  order  to 
retain  the  poss^^^ssion.  It  is  only  when  the  owner,  in  attempting  to 
prevent  the  trespa&sorthe  carrying  away  of  his  property  is  a?«aulted 
by  the  wrong-doer,  that  he  may  wound,  if  necessari/^  in  defense  of 
his  person. 

If  it  be  said  that  the  appellant  was  assaulted  by  the  deceased 
when  the  former  tried  to  prevent  the  latter  from  carrying  away  the 
paint,  yet  the  extremity  was  not  reached  when  he  had  a  right  to 
shoot  the  deceased.  The  appellant  was  not  being  menaced  by  any 
weapon.  The  deceased  had  none.  They  were  in  a  scuffle,  and  had 
fallen  to  the  ground,  when  the  appellant  shot  the  deceased.  His 
person  w^as  not  in  such  danger  as  authorized  him  to  use  a  deadly 
weapon,  and  take  life.  If  so,  then  whenever  two  persons  become 
angry  at  each  other,  and  one  begins  ascuffle,  the  other  may,  although 
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not  in  danger  of  death  or  great. bodily  harm,  and  without  waiting 
for  extreiijity  to  arise,  take  his  life.  We  can  not  consent  to  such  a 
doctrine.  Such  a  rule  is  not  necessary  t^)  uphold  the  right  of  self- 
defense,  in  its  proper  sense,  and  would  be  inimiqU  to  society,  and  a 
proper  regard  for  human  life. 

The  instructions,  if  erroneous,  were,  therefore,  not  prejudicial  to 
the  appellant;  as,  in  any  view  of  the  case,  he  is  guilty  of  man- 
slaughter. 

Judgment  affirmed. 


Kirk  v.  Commonwealth. 

{Filed  Jan,  17, 1891— ^Yo^  to  be  reported.) 

Criminallaw— Larceny — Where  two  sons,  havinjj  possession  of  land,  had 
cat  and  rafted  logs  and  left  them  in  a  creek,  and  afterwardA  a  sherifiF,  with- 
out any  notice  to  thesont^,  made  a  sale  of  the  lo^s,  and  delivered  possession 
of  them  to  their  father,  as  purchaser,  and  the  father  and  one  of  the  sons 
ran  out  the  logs,  without  concealment,  the  father  whs  not  guilty  of  larceny, 
although  the  sale  may  have  been  made  without  due  process  of  law. 

P  W.  Hardin  and  S.  G.  Kenner  for  appellee. 

Appeal  from  Martin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  evidence  in  this  case  is  uncontradicted,  and  conclusive  that 
the  two  sons  of  appellant  cut,  hauled  and  rafted  the  logs  he  is 
charged  with  aiding  one  of  them  to  steal  and  carry  away  from  the 
place  near  mouth  of  Wolf  creek,  where  they  had  moored  the  raft.  .    | 

Both  of  his  sons  testify  they  owned  the  land  where  the  logs  were 
cut,  and,  although  the  person  claiming  the  logs  says  he  was  put  in  1 

possession  of  the  same  land,  he  does  not  state  with  sufficient  particu- 
larity how  he  was  put  in  possession,  nor  whether  it  was  done  before  i 
or  after  the  logs  were  cut  and  removed.    The  two  sons  having  ap-  I 
parent  right  to  the  logs,  and  in  possession  of  the  raft,  which  they                        .   | 
had  put  in  the  creek  and  attached  to  the  bank  by  a  cable,  it  was  in-                           { 
cumbent  on  the  Commonwealth  to  show  they  had  been  divested  of 
the  title  and  posse  si  on  in  such  manner  as  to  authorize  a  belief  the 
removal  from  its  place  was  done  with  a  felonious  intent  to  steal 
the  logs. 

But  all  the  evidence  on  the  subject  is,  that  the  sheriff  of  the  county  i 

sold  the  raft,  and  delivered  it  to  the  father  of  the  present  claimant, 
who  bid  f»..r  it,  by  untying  the  cable  and  putting  it  into  his  hands. 
But  no  one  states  for  what  purpose,  nor  under  what  legal  process,  if 
any,  the  sale  was  made;  nor -is  there  the  slightest  evidence  that 
appellant,  or  either  of  his  two  sons,  had  any  notice  or  suspicion  a 
sale  had  been  made,  and  they  each  swear,  as  witnesses,  they  did  not 
know,  or  have  any  information  a  sale  or  attempted  sale  had  been 
made  Moreover,  the  raft  was  removed  when  a  tide  in  the  river  oc- 
curred, openly  and  without  any  circumstances  inducing  a  suspicion 
it  was  done  with  a  felonious  intent,  and  all  the  agency  appellant  had 
was  to  aid.one  of  hisvsons,  the  other  being  absent,  at  his  request,  in 
getting  it  out  of  the  creek,  and  then  floating  it  down  the  river  in  full 
view  of  those  near  the  river.  i 

It  seems  to  us,  there  is  no  evidence  in  this  case  which  tends  to  I 

show,  or  from  which  a  rational  inference  can  be  drawn,  that  the  I 
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sons    of  appellant  stole  the  raft,  or  that  appellant,  with  any  fe- 
lonious intent  whatever,  aided  thein  in  removing  it. 

Therefore,  the  judgment  is  reversed,  and  cause  remanded  for  a 
new  trial. 


Barnes  v.  Barnes. 

iFiled  Jan.  17,  1S9 l--No(  to  be  reported.) 

Mistake — Correction  of  dee  J  of  conveyance — A  coart  of  equity,  where  the  evi- 
dence  shows  clearly  that  a  deed  of  oonveyanoe  was,  by  mistake,  so  drafted 
as  to  express  a  meaaing  different  from  the  oae  inteaded  aad  anderstood  bj 
all  the  parties  thereto,  will  correct  the  deed  by  ordering  the  defective  deed 
canceled,  and   another  exeoated  co  conform  to  the  intention  of  the  parties. 

H.  Clay  White  for  appellant. 

Appeal  from  Grant  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

It  is  well  settled  that  a  court  of  e  juity  h.is  the  power  to  correct 
mistakes  made  in  the  execution  of  written  instruments,  and  where 
it  clearly  appears  from  the  weight  of  the  testimony  that  the  writing 
fails  to  contain  that  which  the  parties  had  agreed  upon,  and  under- 
stood as  being  a  part  of  the*  writing,  the  chancellor  will  coirect  it. 

In  this  case  the  testimony  is  all  one  way,  and  shows  plainly  that 
the  deed  failed  to  ex  press  the  term  s  up')n  w  hich  the  conveyance  was  td 
be  made,  or  rather  the  manner  of  passing  the  title  fromthe  fatherto 
the  son.  The  parties  to  this  conveyance  seem  not  to  know  much  <»f 
business  transactions,  and  the  son,  who  had  the  deed  prepared, 
would  not  likely  have  known  what  character  of  title  he  had  if  he 
liad  studied  carefully  its  contents. 

C.  W.  liarnes  was  desirous  of  giving  to  his  son,  Jacob,  a  tract  of 
land,  wishing  and  intending  to  convey  one-half  of  the  land  to  his 
son,  and  one-half  to  his  soei's  wife.  A  deed  was  prepared  by  a 
young  lawyer,  and,  doubtless,  as  he  supposed,  the  father  of  the 
vendee  wanted  it,  by  which  the  wife  of  the  son  was  the  only  grantee, 
conveying  to  her  the  entire  land  for  life,  and,  at  her  death,  to  her 
husb.md  for  life,  and,  at  his  death,  to  his  children.  This  conveyance 
was  signe<i  by  the  father,  without  ever  reading  it,  as  the  clerk  swears, 
and,  and  from  the  entire  proof,  lailed  to  express  the  intention  and 
purpose  of  all  the  parties.  The  father,  thedraftsman  and  thes<)nall 
testify  as  to  how  the  conveyance  was  to  have  been  made,  and  the 
land  having  been  conveyed  for  love  and  affection  alone,  we  perceive 
no  reason  why  the  wishes  and  purposes  of  the  parties  should  not  be 
carried  out.  The  father  should  he  permittecl  to  give  his  estate  as  he 
pleases,  and  with  the  consent  of  the  graniee,  and  the  evidence  being 
conclusive  as  to  the  mistake,  it  should  be  correcte<i. 

The  attorney  thought  he  was  drawing  a  deed,  similar  in  its  pro- 
visions made  by  the  grantor  to  another  of  his  children;  but,  upon 
an  examination  of  that  conveyance,  the  two  are  entirely  dissimilar. 
The  children  of  the  grantee  being  before  the  court,  and  the  case 
showing  a  cl«*ar  and  palpable  mistake  in  the  execution  of  the  instru- 
ment, th'»  relief  asked  for  should  have  been  granted. 

The  judgment  is,  therefore,  reveised,  with  directions  to  cancel  the 
conveyance  of  C.  W.  Barnes  to  Clara  J.  Barnes,  dated  on  the  5th 
of  January,  1883,  signed  on  the  14th  of  November,  18^^,  and  ac- 
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knowledged  on  the  6th  of  January,  1886.  After  cancelling  that  con- 
veyance, the  chancellor  will  then  direct  the  grantor,  if  living,  to  ex- 
^ecute  a  conveyance  to  his  son,  and  his  son's  wife,  uniting  them 
with  a  joint  interest  in  fee  in  the  land  described  in  the  canceled 
deed,  if  the  grantor  is  dead,  or  refuses  or  is  unable  to  uial^e  the 
-conveyance,  a  commissioner  will  make  it  for  him. 


Commonwealth  v.  C.  A  O.  R.  R.  Co. 

(Filed  Jan.  17,  1891.) 

Criminal  law — Failure  to  i^ive  bond  to  receive  county  subscription — Parties  to  ac- 
lion — The  appellnnt,  hb  leRsee  of  the  E.  L.  k.  B.  8.  R.  R.  Co.,  was  indicted  in 
the  Montgomery  Circuit  Court  for  failiDg^  to  execute  bond  for  the  faithful 
4ipplication  of  the  money  received  from  subscription  by  said  county  in  aid 
of  the  lessor  company.  Appellant,  having:  received  no  part  of  the  money 
■or  bonds  issued  in  aid  of  said  road.claims  that  itis  not  liable  to  said  penalty. 

The  act  of  April  9,  1878,  authorizing  the  issue  of  bonds,  required  the 
•company  to  execute  a  bond  for  the  faithful  application  of  said  bonds,  but 
prescribed  no  penalty  in  carte  nf  failure  to  execute  said  bond.  Oa  April  12, 
1873.  another  act  was  passed  imposing  a  penalty  on  all  corporations  that 
were  in  the  use  of  corporate  powers  and  freincnises  before  the  use  of  which 
l>ond  is  required  to  oeexeculeJ  for  failure  to  execute  s  tid  bond.  L'eld — That 
the  last  named  act  can  not  be  const rjed  as  a  part  of  the  former  act  nor 
can  the  appellant  as  lessee,  be  held  liable  to  any  penalty  that  may  have  been 
prescribed  against  any  tortious  act  or  ue^leot  on  the  part  of  its  le^^- 
sor.  Only  the  property  and  franchises  of  ihe  lessor  company  remain 
and  it  can  not  commit  a  criminal  act.  An  offense  can  only  arise  from  the 
act  of  some  person. 

P.  W.  Hardin,  J.  L.  Elliston,  M.  M.  Redwine  and  T.  Turner  & 
Son  for  appellant. 

Breckinridge  &  Shelby  for  appellee. 

Appeal  from  Montjromery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellee,  as  the  lessee  of  the  Elizabethtown,  Lexington  and 
Bis?  Sandy  Railroad  Co.,  was  indicted  in  the  Montgomery  Circuit 
Oourt  for  operating  its  road,  Ac,  in  said  county  without  having 
jfiven  bond  for  the  faithful  application  of  the  money  arising  from 
the  sui)Scription  by  said  county,  in  aid  of  the  building  of  said  Eliz- 
abethtown, Lexington  and  Big  Sandy  Railroad,  for  which  sum 
bonds  of  the  county  were  issued  to  said  road.  But  the  present 
appellee  received  none  of  said  bonds. 

The  act  of  the  9th  of  April,  1878,  requires  the  county  judge,  or 
other  person  authorized  to  issue  county,  precinct  or  city  bonds,  in 
aid  of  any  railroad,  Ac,  to  execute  covenant  to  such  county,  pre- 
cinct, Ac,  that  the  said  bonds  or  money  shall  be  faithfully  and  hon- 
estly applied  to  the  object  for  which  they  were  subscribed,  Ac. 

This  act  prescribes  no  penalty  whatever  for  a  failure,  on  the  part 
of  the  roacf^to  execute  this  cove  nant.  it  is  made  the  duty  of  the 
-county  judge,  Ac,  to  require  such  covenant  of  the  road,  Ac,  before 
isRuing  the  bonds  in  its  aid ;  but  his  failure  to  require  such  covenant 
before  issuing  said  bonds,  or  the  failure  of  the  road  to  execute  the 
«ame,  does  not  make  it  criminally  liable  for  such  failure.    In  such 
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case,  it  is  fiimply  a  failure  of  oflR  Mai  duty  on  flie  part  of  the  county 
judge,  Ac,  for  which  he  is  responsible. 

On  the  12th  day  of  the  same  month  and  year,  the  Legislature 
passed  another  act;  by  the  third  section  of  which  it  is  sought  to 
make  the  appellee  liable.  Said  section  is  as  follows :  **  That,  if  any 
corporation,  persons  or  individuals,  who  are  in  the  use  of  corporate 
powers,  franchises  or  privileges,  before,  the  use  of  ichieh  a  bond  or 
bonds  18  required  to  be  executed,  shall  attempt  to  use^  or  shall  here- 
after use  or  exercise t  any  corporate  powers,  franchises  or  pritilega 
so  granted  him,  them  or  such  corporations^  without  first  giving  the 
bond  or  bonds,  by  the  laws  under  which  they  claim  such  powers, 
franchises  or  privileges,"  he  or  they  **  shall  be  fined,"  Ac.  The 
**bond  or  lionds"  mentioned  in  this  section,  evidently  means  such 
bond  or  bonds  as  the  law  requires  the  corporators  to  execute  before 
exercising  the  *'  corporate  powers  and  privileges  "  granted  to  them. 
There  is  nothing  in  said  section  requiring  the  appellee,  or  its  prede- 
cessor, to  execute  the  covenant  to  said  counties,  Ac,  as  a  condition 
precedent  to  its  right  to  exercise  its  **  corporate  powers  or  privileges'' 
which  are  usually  found  in  their  charter.  There  is  nothing  in  the 
charter  of  the  Elizabethtown,  Lexington  and  Big  Sandy  Railroad, 
nor  in  any  general  law,  that  requires  said  '* covenant"  to  be  exe- 
cuted **  before"  it  could  exercise^  its  **  corporate  powers,  franchises 
and  privileges."  It  may  be,  as  the  right  to  amend  said  charter  wa* 
reserved,  the  Legislature  had^the  right  to  require  such  covenant  as 
a  condition  precedent  to  its  right  to  the  further  exercise  of  the  ^^t-or- 
porate  powers,  privileges,"  Ac,  and  it  may  be  that  the  fniniersofthe 
act  of  the  12th  of  April,, ??//;/'«,  intended  the  third  section  thereof  in  ref- 
erence to  requiring  the  execution  of  said  covenant,  and  the  penalty 
for  a  failure  to  do  so,  to  be  supplemental  to  the  act  of  the  9th  of  the 
same  month,  and  as  requiring  the  execution  of  Siiid  covenant  Msa 
condition  precedent  to  the  right  of  such  corporations  to  further  exer- 
cise their  corporate  powers  and  privileges ;  but,  if  such  was  their 
intention,  they  shot  wide  of  the  mark;  for  the  language  they  em- 
ployed conveys  no  such  meaning.  Besides,  the  county  bonds  were 
executed  in  aid  of  the  Elizabethtown,  Lexington  and  Big  Sandy 
Bailroad  Co.,  whose  duty  it  was,  if  required,  to  execute  covenant  to 
said  county. 

If  said  road  was  in  default  in  that  regard,  it  was  guilty  of  a  negli- 
gence or  wrong,  for  w^hich  its  lessee,  the  appellee,  is  in  nowise  re- 
sponsible ;  although  the  appellee  is  using  the  same  property,  Ac,  it 
is  not  responsible  for  the  negligence  or  wronsr  of  its  preaecessor ;  for, 
the  property  can  be  guilty  of  no  negligence  or  wrong — human  be- 
ings ahme  can  be  guilty  of  that;  and  to  impo.-e  a  penalty  upon 
persons  because  of  the  negligence  or  wrong  of  their  predecessor?, 
who  are  lessors  only,  in  the  management  of  the  same  property^ 
would  be  revolting  to  the  first  principles  of  justice. 

The  judgment  is  affirmed. 


COMMONW^EALTH  V.  MaYNARD. 

{Filed  Jan.  17,  1891.) 

Criminal  Ituv — Fahe  S7neann^  ^ Pirrjnrv — fmitctmcnt — This  appeal  qaestion* 
the  aufiSciency  of  an  indictment  which  read.s  as  follows,  viz :  That  appellw* 
'*being  on  trial  before  D.,  a  jastice  of  th'^  peac**  for  Pike  coonty,  rharge<l 
with  a  breach  of  the  peace  npon  one  L.iwson,  did,  after  having  bden  duly 
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sworn  as  a  witness  for  himself,  by  the  said  jastice,  who  was  authorized  to 
administer  the  oath,  wilf ally,  corrnptiy  and  knowingly  falsely  swear  and  tes- 
tify 'that  Lawson,  during  the  difiBculty,  came  ont  of  the  Hoase  with  a  pistol, 
whioh  he  drew  on  him,  when,  in  truth,  Lawson  did  not  do  so,  and  that  his 
evidence  was  known  by  the  appellee  to  be  false,  and  was  wilfully  and  cor- 
ruptly given/'  Held — That  said  indictment  was  sufficient  to  constitute 
either  the  offense  of  perjury  at  common  law,  or  the  offense  of  false  swear- 
injjr,  as  described  in  section  2,  article  8,  chapter  29,  General  Statutes, 
and  the  Commonwealth  conli  elect  which  offense  it  would  try.  . 

2-  Jeopardy — A  demurrer  having  been  improperly  sustained  to  an  indict- 
ment for  felony,  the  defendant  has  not  been  put  in  jeopardy,  and,  after  the 
reversal,  may  be  tried  upon  the  indictment. 

P.  W.  Hardin  and  8.  G.  Kenner  for  appellant. 

Appeal  from  Pike  Criminal  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellee,  James  Maynard,  was  indicted  for  giving  false  evi- 
dence, under  section  2,  article  8,  chapter  29,  of  the  General  Statutes, 
which  provides:  "  If  any  person,  in  any  matter  which  -is  or  may  be 
judicially  pending,  or  on  any  subject  in  which  he  can  legally  be 
sworn,  or  on  which  he  is  required  to  be  sworn,  when  sworn  by  a 
person  authorized  by  law  to  administer  an  oath,  shall,  wilfully  and 
Knowintrly  swear,  depose,  or  give  in  evidence  that  which  is  false,  he 
shall  be  confined  in  the  penitentiary  not  less  than  one  nor  more  than 
five  years.'' 

The  indictment  charges  that  the  appellee,  being  on  trial  before 
Lewis  Duskins,  a  justice  of  the  peace  for  Pike  county,  charged  with 
a  breach  of  the  peace  upon  one  Lawson,  did,  after  having  been  duly 
sworn  as  a  witness  for  himself  by  the  said  justice,  who  was  authorized 
to  administer  the  oath,  wilfully,  corruptly  and  knowingly,  falsely 
swear  and  testify  that  Lawson,  during  the  difficulty,  came  out  of 
the  house  with  a  pistol,  which  he  drew  on  him,  when, .in  truth, 
Lawson  did  not  do  so,  and  that  this  evidence  was  known  by  the  ap- 
pellee to  be  false,  and  was  wilfully  and  corruptly  given. 

A  demurrer  was  sustained  to  the  indictment,  and  the  appellee 
discharged. 

We  are  at  a  loss  to  see  upon  what  ground  this  was  done.  It  is 
said,  in  argument,  that  it  was  t)ecause  the  court  thought  that,  upon 
the  averments  of  the  indictment,  the  accused  should  have  been 
charered  with  perjury,  instead  of  giving  false  evidence.  Our  statute 
does  not  define  jierjury.  It  siipply  says  that  one  guilty  of  it  shall 
be  punished  by  confinement  in  the  penitentiary  not  less  than  one 
nor  more  than  five  years.  The  punishment  for  the  two  ofltenses  is 
tbe  same. 

We  must  look  to  the  common  law,  therefore,  to  see  what  consti- 
tutes perjury.  As  there  defined.  Bishop  says,  it  is  the  wilful  giving, 
under  oath,  in  a  judicial  procee<ling»  or  in  the  course  of  justice,  of 
false  testimony  material  to  the  -ssue  or  point  of  inquiry.  2  Bishop's 
Crim.  Law,  section  lOlo.  Substantially  the  same  definition  is  given 
in  volume  2,  section  2198  of  Wharton's  Criminal  Law. 

The  evidence  need  not  be  given  in  court  to  constitute  the  offense, 
but  it  must  be  by  oath,  in  some  form  allowed  by  law,  in  the  course 
of  justice.  It  must  be  connected  with  th«  administration  of  the 
law.  The  offender  must  have  been  properly  sworn  by  one  author- 
ized to  administer  the  oath.  It  must  be  absolute  and  false,  and 
made  with  wilful  intent.    It  must  have  been  material  to  the  issue, 
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and  in  pleading,  the  matter  alleged  to  have  been  swum  should  be 
negatived  by  special  averment. 

The  indictment  need  not  aver,  in  so  many  words,  that  the  oath 
or  testimony  was  material,  but,  at  least,  the  facts  so  showing  must 
be  set  out.    These  are  the  elements  of  perjury  at  common  law. 

Section  134  of  our  Criminal  Code,  says:  "In  an  indictment  for 
perjury,  or  subornation  of  perjury,  it  is  sufficient  to  set  forth  the:^ub- 
stance  of  the  controversy  or  matter  in  respect  to  which  the  oflTense 
wascommitted,  and  in  what  court,  and  before  whom  the  oath  alle^ 
to  be  false  was  taken,  and  that  the  court,  or  the  person  before  whom 
it  was  taken  had  authority  to  administer  it,  with  proper  allegations 
of  the  falsity  of  the  matter  on  which  the  perjury  is  assigned." 

This  provision  does  not  do  away  with  the  necessity  ot  the  indict- 
ment averring  or  showing  materiality  of  the  testimony.  By  pro- 
viding that  it  should  set  out  the  "  matter  in  respect  to  which  the  of- 
fense wascommitted,"  it  was  intended  that  the  materiality  of  the 
oath  should  appear.  While,  however,  all  this  is  substantially 
shown  in  this  indictment,  and  while  Its  averments  would  have  sup- 
ported the  indictment,  if  the  charge  had  been  perjury,  yet,  they  are 
also  sufficient  under  the  statute  relative  to  giving  false  evidence. 

It  is  averred  that  the  accused  was  jir'^perly  sworn  by  one  author- 
ized to  administer  the  oath  ixs  tc)  a  matter  judicially  pending,  and  as 
to  which  he  could  be  lawfully  sworn,  and  that  he  wilfully  and 
knowingly  swore  to  that  which  was  false. 

The  offense,  under  the  statute,  is  complete,  if  it  appear  that  the 
false  oath  was  taken  knowingly  and  wilfully,  as  to  a  subject  upon 
which  the  party  could  be  legally  sworn,  and  before  a  person  legally 
authorized  to  administer  it. 

It  is  manifest  that  the  statute  was  intended  to  embrace  a  class  of 
offenses  not  amounting  to  perjury  at  common  law ;  cases  of  false 
oaths  not  made  in  the  administration  of  or  course  of  lustice;  but 
we  fail  to  see  why,  when  the  Commonwealth  has  a  case,  which,  ac- 
cording to  the  statements  of  the  indictments,  authorize  it  to  pmceed 
either  for  perjury,  or  fur  the  statutory  offense,  it  may  not  do  so. 
Clearly  it  has  its  election. 

The  demurrer  to  the  indictment  should  be  overruled ;  and,  as  the 
accused  has  not  been  put  in  jeopardy,  the  judgment  is  reversed  with 
directions  to  do  so,  and  for  further  proper  proceedings. 


KENTUCKY  SUPERIOR  COURT. 


Roberts  v.  Cooper's  assignee. 
(Fifed  Oct.  1,  1890.) 

1.  Sureties — Contribution — If  one  of  several  oo^ftecnritiea  sabsequeDtly  takes 
a  Recnrity  from  the  principal  for  his  own  indemnity,  it  inures  to  the  com- 
mon benefit  of  aU  the  sureties*. 

2.  Sami—\U  by  the  neKlifir^nce  of  one  surety,  any  security  which  he  hold* 
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has  depreciated  or  been  lost,  he  will  be  oharf^^eabVe  with  the  amoant  of  Ruch 
secDfity  to  his  co-soreties  in  an  adjustment  of  their  proportion  of  the  debt. 
.3.  Same — Where  one  took  an  assignment  of  a  policy  of  insurance  to 
indemnify  him  against  any  existing  or  fntnre  liability  as  surety  for 
the  assignor,  the  pecnrity  did  not  inure  to  the  benefit  of  one  who,  sub- 
sequent to  the  assignment,  became  bound  with  the  assignee  as  surety  for 
the  assignor.  The  assignee  had  the  right  to  apply  the  entire  proceeds  of 
the  iusurance  to  the  payment  of  the  obligations  upon  which  he  was  bound 
,  assarety  for  the  insured  at  the  date  of  the  assignment  of  the  policy. 

J.  D.  Carroll  for  appellant. 

W.  B.  Moody  for  appellee. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Young. 

In  September,  1880,  J.  M.  Barnes  had  his  life  insured  in  the 
Presbyterian  Mutual  insurance  Company,  of  Louisville,  Ky.,  and 
said  J.  M.  Barnes  assigned  the  benefit  of  said  policy  to  J.  E.  Cjoper 
to  indemnify  Cooper  on  obligations  already  incurred,  and  against 
any  obligation  which  he  might  assume  for  Barnes  in  the  future.  At 
the  time  of  this  assignment,  it  appears  from  the  proof  th^t  Barnes 
was  indebted  in  the  sum  of  $1,443. 

On  the  2d  of  Oftober,  1885,  J.  M.  Burnes  borrowed  of  the  National 
Bank  of  Newcastle,  Ky.,  the  sum  of  $525,  due  in  four  months,  and 
gave  appellant,  J.  W.  Roberts,  and  appellee,  J.  E.  Cooper,  sureties 
thereon.  November  27,  1885,  said  Barnes  borrowed  of  the  Deposit 
Bank  of  Eminence,  Ky.,  $75,  and  executed  note  for  same,  due  in 
four  months,  with  same  parties  as  securities. 

October  80,  1885,  said  Barnes  borrowed  of  said  Daposit  Bank  of 
Eminence  $300,  and  executed  note  for  same,  due  in  four  months, 
with  Siime  securities. 

J.  M.  Barnes  died  in  a  few  months  after  the  said  notes  were  ex- 
ecuted. In  the  settlement  of  his  estate  it  proved  to  be  insolvent, 
and  only  palfl  about  20  per  cent,  of  his  liabilities. 

Appellee,  J.  E.  C(X)per,  paid  the  $')25  note  to  the  national  bank 
and  the  $75  note  to  the  Deposit  bank  in  full,  and  one-half  of  the  $300 
note  to  the  Deposit  bank,  the  appellant,  J.  W.  Roberts,  failing  to 
P«y  any  part  of  them. 

In  1888  J.  E.  C.)c)per  made  an  assignment  of  all  of  his  property  to 
the  appellee,  A.  R.  Cooper,  for  the  benefit  of  all  his  creditors. 

A.  R.  Cooper,  assiy:noe  of  J.  E.  Cooper,  instituted  an  ordinary 
action  ajrainst  appr^llant  to  require  him  to  piy  his  part  of  the  notes 
paid  by  C.)oper,  and  an  equitable  ac^tion  to  require  him  to  pay  one- 
half  the  note  the  other  half  of  which  Cooper  had  paid. 

The  two  actions  were  c<msolidated  with  a  suit  by  the  assignee  to 
settle  the  estate  of  Cooper. 

The  defense  relied  upon  by  appellant,  that  in  1880  J,  M.  Barnes, 
the  principal  in  the  notes,  by  and  with  the  consent  of  the  Presbyte- 
rian Mutual  Insurance  Company,  in  which  he  held  a  policy  payable 
to  himself  for  $2,000,  assigned  and  delivered  said  policy  to  Cooper 
to  "secure  and  indemnify  him,  a^  the  surety  of  Barnes,  in  any  notes, 
debts  or  obligathms,  upon  which  he  was  then  or  might  thereafter 
become  bound  as  security;"  that  Cooper  accepted  the  policy,  and, 
upon  the  death  of  Barnes,  which  occurred  in  1886,  collected  from 
the  insurance  company  $1,376,  which  amount  he  accepted  in  full 
payment  of  the  policy,  and  that  Cooper  is  chargeable  with  the  full 
amount  of  the  policy,  Ac. 
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The  appellant  contends,  first,  that  the  policy  was  assigrned  to 
Cooper  by  Barnen,  to  protect  Cooper  and  other  persons  bound  with 
him  as  sureties  for  Barnes,  and  appellant,  being  so  bound,  U  entitled 
to  share  with  (^oper  the  benefits  of  the  naoney  received  on  the  pol- 
icy; setond,  that  Cooi)er  was  bound  to  exercise  reasonable  dili$i:eDce 
in  endeavoring^  to  collect  the  full  amount  due  on  the  policy,  and  if 
he  failed  to  do  this,  and,  in  consequence  of  such  failure,  a  part  of 
the  amount  due  was  lost,  he  is  liable  to  the  appellant  for  the  amount 
so  lost. 

At  the  time  of  the  assig^nment  of  the  policy  by  Barnes  to  Cooper, 
in  1880,  Cooper  was  bound,  as  appears,  as  surety  for  Barne:?  in  obli- 
g:ations  amounting  to  the  sum  of  $1,443,  and  that  he  had  paid  tho^ 
debts,  or  was  still  liable  for  them,  except  to  the  extent  of  20  per 
cent,  paid  by  Barnes'  administrator. 

It  is  a  well-settled  principle  of  equity  that  if  one  of  several  co- 
securities  subsequently  take  a  security  from  the  principal  for  his 
own  indemnity,  it  inures  to  the  common  benefit  of  all  the  sureties. 
Morrison  v.  Poyntz,  7  Dana,  307;  17  Mass.,  163;  McCune  v.  Beth, 
45  Mo.,  174. 

The  reason  of  this  rule  is  that  sureties  are  bound  to  observe  good 
faith  towards  each  other,  and  when  funds  are  placed  in  the  hands  of 
one  suretv'by  the  principal,  to  be  applied  either  to  the  payment  of 
the  debt  or  for  the  purpose  of  indemnifying  him  ag:ainst  any  lo«* 
that  may  arise  from  the  suretyship,  he  must  be  considered  as  hold- 
ing them  for  the  common  benefit  of  all  concerned. 

If  by  the  negligence  of  one  surety  any  security  which  he  holds 
has  depreciated  or  been  lost,  he  will  be  chargeable  with  the  amount 
of  such  security  to  his  co-securities  in  aa  adjustment  of  their  pro- 
portion of  the  debt.    Goodloe  v.  Clay,  6  B.  Mon.,  237. 

The  assignment  of  the  policy  was  made  to  Cooper  by  Barnes,  in 
1880,  for  what  purpose?  '*To  secure  and  indemnify  Aiw,  as  the 
surety  of  Barnes,  in  any  notes,  debts  or  obligations  upon  which  he 
(Cooper)  was  then  or  might  thereafter  be-ome  bound  as  hissec-ur- 
ity."  It  is  evident  that  all  of  the  co-securities  of  Cooper  on  any 
obligations  of  Barnes,  at  the  date  of  this  assignment,  that  the  secur- 
ity taken  by  Cooper  inured  to  the  common  benefit  ot  all  the  then 
securities,  and  it  would  have  inured  to  the  common  benefit  of  all 
the  securities  of  Barne-?,  who  were  such  at  the  date  of  theaft^i^n- 
ment  of  the  policy.  At  the  date  of  the  assignment  of  the  policy  of 
insurance  to  Cooper,  Cooper  was  bound,  as  Barnes'  security,  on  notes 
and  other  obligations  in  the  sum  of  $1,443.^  What  interest  could  the 
appellant,  Roberts,  have  had  in  this  policy'in  1S80,  when  he  did  not 
be<*ome  the  security  of  Barnes  until  1885?  At  the  time  Roberts  be- 
came the  surety  of  Barnes,  he  could  not  have  relied  upon  this  policy 
of  insurance  as  constituting  a  portion  of  the  estate  of  Barnes,  be- 
cause it  had  been  assigned  five  years  before. 

Cooper  had  the  right  to  apply  the  proceeds  of  the  policy  of  insar- 
ance  to  the  payment  of  the  obligations  that  he  was  on  as  security 
for  Barnes,  at  the  date  of  the  assignment  of  the  policy,  and  we  have 
seen  that  those  obligations  then  amounted  to  the  sum  of  #1,443. 

The  appellant  contends  that  ('ooper  only  collected  $1,376  on  the 
policy  after  Barnes'  death,  and  that  he  failed  to  exercise  rea^nable 
diligence  in  endeavoring  to  collect  the  full  amount  due  on  the  pol- 
icy, and  if  he  failed  to  do  this,  and,  in  consequence  of  such  feilure, 
a  part  of  the  amount  due  was  lost,  he  is  liable  to  appellant  for  the 
amount  so  lost. 

It  is  in  evidence  that  the  insurance  company  was  based  upon  the 
mutual  plan,  and,  when  a  member  died,  the  members  were  i 
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to  pay  the  policy,  and  that  when  Barnes  died  the  lec:al  assessments 
on  those  members  living  could  only  be  assessed  and  collected  on  a 
12,000  policy.  The  sum  of  $1,376,  the  amount  collected  by  Cooper  as 
the  debts  and  obligations  that  Cooper  was  bound  for  at  the  time  of 
the  assignment,  amounted  to  the  sum  of  $1,443,  and,  as  he  had  the 
ri^ht  to  apply  the  money  received  on  the  policy  to  the  payment  of 
this  sura,  there  was  no  money  left  to  he  applied  on  the  debts  that 
appellant  was  bound  on  as  co-security  with  Coopet*. 

The  judgment  of  the  lower  court  being  based  upon  the  views 
entertained  by  this  court,  the  same  is  affirmed. 

Judge  Barbour  not  sitting. 


SUPERIOR  COURT  ABSTRACTS. 


Standabd  Life  and  Aocidknt  Insubance  Co.  v.  Thomas. 

^iled  December  10»  1890.     Appeal  from  Warren  Circait  Court.     Opinion  of 

the  court  by  Jodge  Yost,  reversing. 

Accident  Insurance — Verdict  as^ainst  eindence — In  this  action  a pon  an  acci- 
dent insarance  policy  to  recover  for  the  death  of  the  insared,  the  evidence  I 
showed  that  the  insared  fell  on  the  12th  of  Jnne,  braising  his  side  ;  that  he 
was  taken  sick  in  a  few  days  thereafter,  and  died  on  the  2d  of  Jnly.     The                                    I 
physicians  testified  t  at  he  died  of  typhoid  fever,  which  did  not  result  and                                    ! 
conld  not  have  resulted  from  the  fall.    A  nurse  of  lon^  experience  testified 
that  the  insured  did  not  have  typhoid  fever.     Held — That  the  evidence  pre-                                    I 
ponderates  so  decidedly  in  favor  of  the  theory  that  the  insured  died  of  a 
disease  not  hrouf^ht  on  by  the  accident,  the  court  should  have  set  aside  a 
verdict  in  favor  of  plaintififs.                                                                                                                          i 

Galloway  &  Sims  for  appellant ;  W.  T.  Uox  and  Edward  W.  Hines  for  ' 

appellee. 

Standard  Oil  Co.  v.  Commonwealth. 

Filed  December  17,  1890.     Appeal  from  Hopkins  Circuit  Court.     Opinion  of 
the  court  by  Presiding  Judge  Barbour,  reversing. 

1.  Indictment  for  buyin,^  empty  coal  oil  barrels  without  erasing  inspector'' s  brand — 
The  act  of  April  8',  1878,  which  imposes  a   penalty  upon  any  person  who 
shall  buy  or  receive  empty  coal  oil  barrels  without  first  erasing  all  marks  or 
brands  *'now^'  required  by  law  to  be  marked  or  branded  on  a  barrel   by  a 
county  inspector,   does   not  authorize   the    punishment  of  one  who   buys 
empty  oual  oil  barrels  without  erasing  brands  which,  at  the  time  of  the  pas- 
sage of  the  act  of  April  8,  1878,  were  not  required  by  law,  although  required  | 
by  a  subsequent  law.     And  with  the  exception  of  the  act  of  April  8,  1878,  I 
there  is  no  law  which  makes  it  an  offense  to   buy  an  empty  coal  oil  barrel,                                   | 
no  matter  how  it  is  branded.                                                                                                                           | 

2.  Same —  Variance — Under  an  indictment  charging  the  defendant  with  I 
bnying  empty  coal  oil  barrels  marked  ''standard  oir*  he  can  not  be  con-  l 
Ticted  upon  proof  that  he  bought  barrels  marked  "standard  fire  test,"  al-                                   | 
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though  the  two  brauds  mny  be  generally  anderatood  to  mean  the  same 
thing. 

Gxirdon  <fe  Gordon,  C.  J.  Waddill,  Hamphrey  <fe  Davie  for  appellant ;  JamM 
B.  Garnett  and  P.  VV.  Hardin  for  appellees. 

AbEBNATHT  &,  LONO  y.  WHXXIiEB,  MlLI<8   &  Co. 

Filed  Deceu'.ber  17, 1890.     Appeal  from  Christian  Court  of  Common  Pleu. 

Opinion  of  the  court  by  Presiding  Judge  Barbonr,  reversing. 

Side  by  lutiiehousetnon  of  goods  not  behvgtng  to  his  principal — A  commiwioQ 
merchant  or  warehouseman  to  whom  goods  are  consigned  or  delivered  for 
sale^.and  who,  in  ignorance  of  any  claim  by  other  parties  or  want  of  titto 
in  his  principal,  sells  the  goods  and  pays  over  the  proceeds  to  his  principal, 
who,  it  is  afterwards  discovered,  was  not  the  owner  or  authorized  to  wU 
them,  is  not  liable  to  the  real  owi^er  for  the  value  of  the  good». 

Petrie  <&  Downer  and  D.  L.  Johnson  for  appellants  ;  Henry  J.  Stite«  for 
appellees. 

WiLLiiiMS  &  Hopkins  v,  Callowat. 

Filed  December  17,  1890.     Appeal  from  Henry  Circuit  Court.  Opinooof  the 

court  by  Presiding  Judge  Barbour,  reversing. 

The  statute  of  frauds  extends  to  all  contracts  which  are  not  to  be  Mrried 
into  full,  effective  and  complete  execution  within  the  space  of  one  year 
from  the  making  thereof.  Part  performance  within  the  year  will  not  ren- 
der the  contract  enforceable. 

Plaintiff  contracted  with  defendant  to  breed  his  mare  to  their  stali ion, 
the  colt  to  be  delivered  to  defendants  at  weaning  time,  when  they  were  to 
pay  plaintiff  ^100.  Defendants  refusing  to  receive  and  pay  for  the  ooU 
when  tendered,  this  action  was  instituted  to  recover  the  flOO.  Heid—T^%\ 
as  the  time  fixed  for  the  delivery  of  the  colt  and  the  payment  of  the  prift 
could  not,  in  the  course  of  nature,  arrive  within  one  year  from  the  makinf; 
of  the  contract,  the  contract  was  within  the  statute  of  frauds,  and,  not  be- 
ing in  writing,  is  not  enforceable. 

John  D.  Carroll  for  appellants  ;  Wm.  Carroll  for  appellee. 

Louisville  &  Nashville  Railboad  Company  v.  Owen,  ^bc. 

Filed  December  17,  1890.     Appeal  from  Jefferson  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Yost,  affirming. 

1.  Railroads — Duty  to  provide  sajc  means  of  unloading  stock — If  the  meant  for* 
nished  by  a  railroad  company  for  unloading  a  horse,  which  it  has  onder 
taken  to  carry,  were  insufficient  and  unsuitable,  the  company  is  liable  (or 
the  damages  resulting  therefrom,  even  though  the  wildness  or  vicionsnees 
of  the  horse  may  have  contributed  to  the  injury  and  although  the  shipper 
may  have  been  apprised  of  the  danger. 

2.  Special  contrail  limiting  lialnlily  of  carrier — Public  carriers  are  boond 
to  carry  property  within  the  scope  of  their*  business  under  such  ooottteti 
as  the  law  implies,  uBless  the  shipper  freely  and  understand ingly  enten 
into  a  special  contract.  Therefore,  where  the  carrier  tundertakes  to  carry 
property  with  the  knowledge  of  its  value,  and  the  shipper  does  not  read  a 
clause  in  the  contract  limiting  the  liability  of  the  carrier,  and  its  conditions 
are  not  understood  by  the  him  or  suggested  to  him,  he  is  not  bound  by  the 
limitation. 

8.  Contract  by  carrier  for  shipment  over  connecting  lines — A  carrier  hw  the 
power,  unless  forbidden  by  its  charter,  to  contract  for  shipments  over  tt« 
own  and  any  connecting  lines  to  the  destination  of  the  goods  to  be  shipped, 
and  this  shipper  has  the  right  to  infer  that  the  agent  of  the  carrier  has  the 
authority  to  make  such  a  contract,  no  other  company  being  named  in  the 
contract. 

Wm.  Lindsay  and  Barnett,  Miller  Jk  Barnett  for  appellant ;  Hnmphrey  A 
Davie  and  L.  C.  Willis  for  appellees. 
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McQlLL'S    ADMTNIBTBATOB  V.  RiCHABDS,  &0. 

Filed  December  17, 1890.   'Appeal  from   Hardin  Cironit  Goart.     Opinion  of 
the  court  by  Judge  Young,  reversing. 

1.  Gtfts  from  principol  io  iii^e  tu — Fraud  presumed — Alleged  gifts  by  an  old 
woman  to  two  friends  who  had  charge  of  all  her  buMnees,  and  whom  she 
consnlted  as  to  all  her  affairs,  are  prima  facie  void,  by  reason  of  the  confi- 
dential relation  which  existed,  and  the  burden  is  upon  the  persOLS  claiming 

.as  donees  to  show  that  the  gifts  were  the  voluntary  and  unbiased  act  of  the 
donor. 

All  the  facts  and  circumstances  show  that  there  was,  in  fact,  no  gift,  bat 
that  the  persons  claiming  as  donees,  received  the  property  in  controversy 
in  trust  for  distribution  among  the  nieces  and  nephews  of  the  alleged 
donor. 

2.  Evidence  as  1 0  trausaction  7i'ifh  decedent — The  persons  seeking  to  establish 
the  gift  are  not  competent  to  testify  for  themselves,  the  alleged  doner  being 
dead,  but  each  may  testify  for  the  other. 

J.  P.  Hobson  and  S.  H.  Bush  for  appellant ;  J.  C  Poston  and  John  S. 
Sprigg  for  appellees. 

Commonwealth  v.  Coffee. 

Same  v.  Southebn  Natubal  Gas  and  Oil  Company. 

Filed  January  9',  1891,     /  ppeal  from  Martin  Circuit  Court.     Opinion  of  the 
conrt  by  Presiding  Judge  Barbour,  reversing. 

Correction  by  county  court  of  assessments — Thecounty  court  has  no  supervisory 
jurisdiction  over  assessments  which  have  been  examined  and  approved  or 
corrected  by  the  board  of  supervisors  for  the  county  ;  its  jurisdiction  ex- 
ists only  when,  after  the  board  of  supervisors*  have  acted,  assessments  are 
made  of  persons  and  property  which  have  theretofore  been  omitted. 
P.  W.  Hardin  for  appellant. 

Rhodes  v.  Commonwealth. 

Filed  January  14,  1891.     Appeal  from  Henderson  Circuit  Court.     Opinion 

of  the  court  by  Juc'ge  Yost,  reversing. 

1.  Keeping  ba-ivdy-house — Upon  the  trial  of  appellant,  who  was  indicted 
jointly  with  another  for  keeping  a  bawdy-house,  the  court  should  have 
firiven  the  jury  a  peremptory  instruction  to  find  for  defendant,  there  being 
nothing  to  connect  him  in  any  way  with  the  keeping  of  the  house  complained 
of.  The  mere  fact  that  he  was  notified  that  a  bawdy  house  was  being  kept 
by  his  co-defendant  was  not  sufficient  to  convict  him  without  proof  of  his 
ownership  or  control  of  the  premises. 

3.  Same — A  house  may  be  a  disorderly  house,  and  yet  in  no  sense  a  bawdy 
house.  It  was,  therefore,  error  to  instruct  the  jury  that  if  they  believed  ap- 
pellant was  the  owner  of  the  house  during  the  time  alleged  in  the  indict- 
ment, and  had  notice  that  his  co-defendant  was  keeping  a  ^'disorderly 
honse,'*  and  took  no  steps  to  suppress  it,  they  should  find  him  guilty. 

8.  Same—k^  the  indictment  states  facts  constituring  a  public  offense  within 
the  jarisdiotion  of  the  court,  is  not  so  defective  as  to  authorize  an  arrest 
of  judgment.  Whether  or  not  it  would  have  been  good  on  demurrer  is  not 
decided. 

John  Young  Brown,  Edward  W.  Hines  and  F.  M.  Hutcheson  for  appel- 
lant ;  P.  W.  Hardin  for  appellee. 

Eentucxt  Centbal   Railway  Compan::  t.  Mabtin. 

Filed  January  14,  1891.    Appeal  from  Harrison  Circuit  Court.     Opinion  of 

the  conrt  by  Judge  Yost,  reversing. 

Railroads — Killing  oj  stock  on  track — Contradictory  tnsttuctions — The  employes 
of   a    railroad  company  in  charge  of  a  train,  upon  the  discovery  of  stock 
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upon  the  track,  are  reqaired  to  use  only  each  means  to  prevent  in  jar;  to  iK« 
stock  as  are  consistent  with  the  safety  of  the  traip.  It  was,  therefore,  error 
in  this  case  to  instrnct  the  jury  that  it  was  thedaty  of  those  in  charge  of  the 
train  to  nseall  the  means  in  their  power  to  prevent  injury  to  stock  npOA 
the  track.  And  the  error  in  this  instruction  was  not  cared  by  an  io- 
Btroction  telling  the  jury  that  they  must  find  for  defendant  if  they  belieTed 
the  servants  in  charge  of  the  train,  after  discovering  the  stock  upon  ibe 
track,  used  all  the  ordinary  means  in  their  power,  consistent  with  the  safety 
of  the  train,  to  prevent  the  injury.  It  should  not  be  left  to  a  jury  to  har- 
monize inconsistent  and  contradictory  instructions. 

T.  T.  Forman  for  appellant  ;  Swinford  <fe  Evans  for  appellee. 
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Trustees  of  School  District  No.  1  v.  Jameson. 

LFiled  Jan,  17,  \^S)l—Xot  to  be  reported,) 

School  superitttttuient — Condemnation  of  sdiool  hoits^ — -Taxation — Where  a  tax 
was  imposed  by  the  trustees  of  a  coinmon  school  district  for  the  purchase 
of  a  site  and  erection  of  a  n(^w  school-honse  in  the  district  where  the  old 
one  had  been  condemned,  by  the  county  superintendent,  as  unlit  for  such 
parpose,  a  tax-payer  can  nob  enjoin  the  collection  of  it.  on  the  ground  that 
each  expenditure  was  unnecessary.  The  decision  of  the  county  superintend-. 
«nt,  in  orderinpf  the  condemnation,  is  final  ;  and  the  tinstees  were  author- 
ized to  levy  the  tax,  after  receiving  notice  of  condemnation  from  the 
superintendent,  and^  it  is  immaterial  whether  said  notice  was  verbal  or  in 
writing,  or  whether  the  order  of  condenvnation  was  entered  on  the  record  of 
the  superintendent  before  or  after  the  notice  wa^  given,  or  whether  said 
order  was  entered  at  all  on  the  said  records.  The  judgment  of  the  county 
superintendent  and  trustees  seems  to  have  been  exercised  wisely  in  this 
instance,  in  both  changing  the  site  of  the  school-house  from  the  verge  of  a 
precipice,  which  endangered  the  lives  and  limbs  of  the  children,  to  a  place 
better  suited  for  its  location,  and  in  ere;3tiiig  a  new  and  more  comfortable 
building  for  the  teacher  and  children,  as  the  old  building  was  a  log  structure 
that  had  been  erected  about  forty  years  ago,  and  had  become  very  much  di- 
lapidated. 

Boles  «fe  Djff  and  Thomas  H.  Hines  for  appellants. 

Lewis  McQOown  for  appellee. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Pryor, 

This  appeal  is  prosecuted  from  a  judgment  below,  by  which  an  in- 
junction was  made  perpetual  against  the  trustees  of  school  district 
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No.  1,  10  Barren  county,  preventing  them  from  collecting  a  tax 
levied  for  the  purpose  of  buiJding  and  furnishing  a  school-hou9& 
within  the  district.  The  appellees,  who  are  some  of  the  tax-payere, 
allege  that  the  school-house  already  built  and  located  within  the 
district  was  sufficient,' in  every  respect,  for- the  comfort  of  both  the 
teacher  and  the  children,  and  that  it  had  never  t)een  condemned,  for 
any  cause,  by  the  county  superintendent.  This  is  the  only  issue 
made  except  the  further  averment  that  colored  persons  reside  within 
the  district,  who  own  property  liable  for  taxation,  and  perhaps 
others  whose  property  is  held  to  be  exempt,  and  that  such  discrimi- 
nation in  the  imposition  of  the  tax  is  Illegal  and  in  violation  of  the 
constitution  The  constitutional  question  involved  has  been  settlrti 
by  this  court  in  the. case  of  Marshall  v.  Donovan,  1(1  Bubh,  681. 
That  the  trustees  have  the  power  to  order  the  tax  for  the  purpose 
oi  purchasing  a  site  and  building  a  school-house,  was  decided  by 
this  court  in  the  case  of  Macklin  v.  Trustees,  MS.  opinion,  and, 
therefore,  no  question  can  arise  in  this  case  affecting  this  power  on 
the  part  of  the  trustees,  if  the  old  school  building  had  been  condemned 
by  the  county  su^erintendent,  and  notice  given  the  trustees  of  that 
fact.  It  is  made  the  duty  (under  the  school  law  of  the  State)  of 
the  superintendent  to  condemn  dilapidated  school  buildings,  when 
unfit  for  the  uses  desijrned,  and  when  this  is  done,  and  the  trustee* 
notified  by  the  supermtendent,  it  becomes  their  duty  to  have  the 
old  one  repaired  or  a  new  building  erected.  Section  7,  or  articles 6 and 
8,  General  Statutes,  pages  1155  and  1167.  The  superintendent  stands 
between  the  trustees  and  the  tax-payer,  and  to  him  is  confided  the 
duty  of  seeing  that  the  children  have  comfortable  buildings  in  whirh 
to  be  taught ;  and  the  tax-payer,  when  the  law  has  been  complied 
with,  must  pay  the  tax. 

In  this  case,  notice  was  given  the  trustees  by  the  superintendent, 
and  the  property  condemned  by  him,  for  the  reason  that  it  was  not 
suitable  for  a  school  building.  It  had  been  occupied  as  suchfora 
period  of  forty  years ;  was  constructed  of  logs,  and  in  a  rotten  and 
dilapidated  condition,  and  better  suited*  for  the  abode  of  bats  and 
owls  than  a  school-room  for  children.  It  is  argued  by  the  appellees^ 
that  no  necessity  existed  for  a  new  building.  They  had  no  right  to 
make  such  an  issue.  This  was  with  the  trustees  and  the  superin- 
tendent, who  have  had  erected  a  comfortable  school  building,  on 
another  site,  at  an  expense  of  less  than  |500.  There  is  no  pretense 
that  the  money  was  squandered,  or  that  any  advantage  had  been 
taken  of  the  tax-payers  by  the  trustees,  but,  on  the  contrary,  it  is 

Slain  that  they  acted  in  good  faith,  and  in  the  interest  of  the  chil- 
ren  who  lived  in  the  particular  district. 

It  is  said  that  the  superintendent  never  condemned  this  school 
building,  and  testimony  has  been  introduced  contradicting  his  state- 
ment in  this  regard.  He  testified  that  he  did  condemn  the  property, 
and  the  trustees  say  they  were  notified,  and,  acting  in  accordance  with 
the  notice,  had  the  building  erected.  It  is  insisted  that  the  trustees 
should  have  seen  the  order  of  condemnation,  although  they  had  beea 
notified  by  the  superintendent  that  a  better  house  was  required,  and 
that  the  old  one  had  been  condemned.  It  was  not  necessary  that  they 
should  have  seen  the  order  condemning  the  property;  and,  if  the 
building  of  a  school-house,  or  the  necessity  for  it,  is  to  be  determined 
by  the  tax-payers  and  not  the  superintendent  or  trustees,  them 
would,  in  every  case,  arise  a  contest  between  the  reluctant  tax- 
payer and  these  officials  as  to  the  necessity  of  impasinR  a  tax  Jfor 
school  buildings. 
Here  the  necessity  for  the  building  is  manifest.    The  buildingba* 
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been  erected,  and  after  condemnation,  and  whether  on  the  order 
book  of  the  superintendent  before  or  after  notice,  it  is  sufficient. 

The  levy  is  for  buildino:  and  furnishino:  the  school-house.  This 
necessitated  a  site  upon  which  to  build,  and  the  trustees  were  wise 
in  not  locatinjif  the  new  building  on  the  site  of  the  old  one,  because, 
from  the  testimony,  it  was  so  neiir  a  dangerous  precipice  as  to  en- 
danger the  lives  of  the  1  ttle  ones,  who  were  often  tempted  to  play 
upon  its  edges.  Some  had,  in  fact,  been  injured  by  falling  into  the 
sink,  and  there  was  as  much  necessity  for  changinfg  the  location  or 
the  building,  as  there  was  for  building  a  new  one. 

This  judgment  must  be  reversed,  and  the  cause  is  remanded  with, 
directions  to  dismiss  the  petition. 

Judge  Pryor  delivered  tlie  following  response  to  petition  for  re- 
hearing : 

It  is  still  urged  in  the  petition  for  a  rehearing  that  the  school 
building  vy as  not  condemned  w^heh  the  testimony  of  the  trustees  ' 
uncontradicted,  is  to  the  effect  that  they  were  notified  that  the 
building  had  been  condemned ;  and  it  is  also  argued  that  the  notice 
should  have  been  in  writing,  and,  for  that  reason,  was  insufficient* 
We  have  examined  the  statute  and  find  no  such  provision,  nor  is  any 
such  notice  required  to  be  in  writing.  The  trustees  might  demand 
it,  to  preserve  evidence  of  their  right  to  tax,  but  for  no  other  rea- 
son. .  It  is  again  said  that  the  order  of  condemnation  should  appear 
on  the  books  of  ,the  superintendent,  and,  there  having  been  no  such 
order,  the  proceeding  to  tax  was  illegal.  While  it  is  the  duty 
of  the  superintendent  to  keep  a  record  of  his  acts,  conceding 
for  the  purposes  of  this  case,  that  the  testimony  of  tne  superinten- 
dent is  to  be  disregarded,  as  well  as  the  entry  on  his  books,  and  yet  the 
failure  to  enter  his  acts  of  refrord  is  no  defense  to  the  tax.  It  is  not 
a  court  of  record,  nor  is  the  trustee  of  a  school  required  to  go  to  the 
office  of  the  superintendent  and  see  that  he  has  a  record  of  his  acts. 
All  required  of  them  is  to  know  from  the  superintendent  that  the 
building  has  been  condemned,  and  if,  in  good  faith,  they  then  pro- 
ceeded to  erect  a  new  building,  the  chancellor  ought  to  protect  them. 
In  this  case,  however,  the  superintendent  and  his  books  show  aeon- 
dennnation,  and  there  is  every  equitable  reason  for  holding  these 
trustees  blameless  in  the  proceeding. 

Petition  overruled. 


Usher's  ex'oks  v.  Flood. 
{Filed  Jan,  22,  1891— iVb^  to  be  remrtecL) 

Decedents  estate — Demand,  and  proof  of  claims — A  testator,  having  placed  a 
person  in  possession  of  land,  in  consideration  of  valoable  services  rendered 
to  the  testator,  he  will  not  be  ejected  from  the  land,  although  there  may  be 
no  written  evidence  of  the  transfer  of  title.  The  testator,  being  the  best, 
judge  of  the  value  of  said  services,  and  having  given  the  land  as  compensa- 
tion for  same,  the  chancellor  will  not  fix  the  value  of  said  services  at  a  sum 
less  than  the  value  of  said  land. 

Where  a  suit,  setting  up  a  claim  against  a  decedent,  has  progressed  until 
issues  have  been  made  up,  it  is  too  late  to  object  to  the  further  prosecution 
of  same,  for  want  of  demand  and  proof  of  its  justice. 

While  no  judgment,  enforcing  said  claim,  can  be  rendered  until  an  affi- 
davit of  the  claimant  as  to  its  justice  is  made,  where  the  record  contains 
ample  proof  of  the  claim,  after  the  claimant's  affidavit  is  made,  judgment 
should  be  entered. 
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A.  P.  Humphrey  and  Lytle  Buchanan  for  appellants. 
E.  E.  McKay  and  Lane  &  Harrison  for  appellee. 
Appeal  from  Louisville  Law  and  Equity  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

We  have  a^aip  examined  carefully  the  case  with  the  testimony  in 
which  the  opinion  in  Usher's  ex'ors  v.  Flood  was  rendered.  That 
Usher  j^ave  to  theap»)eilee  the  house  and  lot,  and  placed  him  in  pos- 
session, is  well  established,  and  the  only  reason  the  testator  had  for 
makinjsf  this  donation  was  in  consideration  of  the  valuable  services 
rendered  to  him  by  the  appellee  durinjr  a  long  period.  That  the 
testator  regarded  his  servict^  as  more  valuable  than  the  compensa- 
tion received,  is  manifest,  as  nothing  else  could  have  prompteil  him 
to  make  such  a  liberai  allowance  to  the  appellee.  He  knew  what 
service  the  appellee  had  rendered,  and  has  himself  tixeil  the  com- 
pensation to  be  made,  and  we  are  not  disposed  to  allow  less  than  the 
sum  fixed  by  one  who  knew  more  of  his  obligation  to  the  appellee 
than  all  the  witnesses  on  both  sides  of  the  controversy.  It  is  both 
just  and  equitable  to  carry  out  the  plain  purpose  of  the  testator,  and 
the  fact  of  the  absence  of  a  writing  passing  the  title  should  not  pre- 
vent the  chancellor  from  allowing  a  sum  equivalent  to  the  value ot 
the  house  and  lot,  and  the  chancellor  having  done  this,  judg- 
ment to  that  extent  will  not  be  disturbed.  There  was  no  demand 
made  of  payment  of  the  piTsonal  representative,  or  atfihu'ita^to 
the  justice  of  the  claim;  but  the  case  had  proceeded  as  if  the  parties 
to  the  original  transaction  were  living,  and  a  judgment  rendered. 

No  objection  seems  to  have  been  made  until  the  question 
was  raised  by  the  commissioner,  and,  as  the  testiniony  is  all  in 
showing  the  existence  and  justice  of  the  claim',  no  other  proof  is  ne^ 
essary ;  but  the  affidavit  of  the  claimant  nmst  be  made,  as  rtMiuired, 
before  the  personal  reprt»sentative  is  required  to  pay  the  claim.  Xo 
claim  shall  be  allowed  by  a  commissioner  or  court,\vhich  is  not  ver- 
ified by  aftidavit,  as  required  by  the  stiitute  in  39,  Geneml  Statutes. 
The  affidavit  of  the  justice  of  the  claim  must  be  made  by  the  claim- 
ant before  judgment ;  and,  as  the  court  has  before  it  the  sworn  testi- 
mony as  to  its  conectness,  the  judgment  should  be*  set  aside,  the 
affidavit  of  the  claimant  allowed  to  be  made,  and  then  the  judg- 
ment rendered.  Worthey^s  adm'r  v.  Hammond,  13  Bush,  olO;  Perry 
v.  Seitz,  2  Duvall,  122. 

Judgment  revereed,  and  renjanded  for  proceedings  consistent  with 
this  opinion. 


Henderson  National  Bank  v.  Alves,  assignee,  Ac, 

(Filed  Jan.  22,  1891.) 

1.  Usury — Jurisdiction  of  State  courts — This  is  an  action  to  recover  of  a 
national  bank,  in  a  State  court,  twice  the  amount  of  interest  paid  on  not« 
discounted  by  said  bank,  where  interest  greater  than  the  lecfal  rate  wii>  re- 
ceived, under  section  5198,  Revised  Statutes  of  the  United  States.  Said 
statute  expressly  recognizes  the  ri^ht  of  State  courts  to  grant  relief  jn«Qch 
cases,  but  it  is  contended  that,  unless  jurisdiction  was  expressly  conferred 
on  such  courts  by  the  State  Legislature,  no  such  jurisdiction  can  be  exer- 
cised. Held — That  rights,  whether  legal  or  equitable,  acquired  under  the 
laws  of  the  United  States,  may  be  prosecuted  in  the  United  States  conrts,  or 
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in  the  State  courts  competent  to  decide  rights  of  the  like  character  and 
class,  subject,  however,  to  the  qDaliflcation  that  when  a  right  arises  voder 
the  law  of  the  United  States,  Congress  may,  if  it  see  fit,'  give  to  the  federal 
conrts  exclusive  jurisdiction.  Consequently,  the  circuit  court  had  jarisdic- 
tion  to  grant  the  relief  prayed  for. 

2.  Limitation — Under  the  statute  of  the  United  States,  the  statute  of  lim- 
it/ition  begins  to  run  *'  from  the  time  the  usurious  transaction  occurred.'^ 
In  this  instance,  the  usurious  interest  was  paid  at  the  date  of  the  notes, and 
the  cause  of  ac^tion  to  recover  same  is  barred  two  years  after  said  date. 

3.  Parties  to  actions — Assig^nment — The  term  le^'at  representative^  as  used  in 
the  Atatute,  comprehends  an  assignee,  under  a  deed  of  trust  for  the  benefit 
of  creditors,  and  the  action  to  recover  usury,  paid  by  his  assignors,  could 
have  been  maintained  by  him  alone,  as  he  is  entitled,  in  his  representative 
capacity,  to  what  may  be  recovered. 

4.  Pleadings — Demurrer — The  failure  of  the  petition  to  allege  what  statute 
the  recovery  was  sought  under,  was  not  fatal  on  demurrer  in  this  case,  as  the 
federal  statute  is  the  only  one  under  which  the  recovery  could  be  had.  The 
statute  authorized  a  recovery  only,  where  the  usury  was  knowingly  received  by 
the  bank,  and  the  petition, 'failing  to  contain  this  allegation,  was  fatally  de- 
fective; although  the  proof  showed  that  the  castiier  received  the  usury 
knowingly^  the  defect  in  the  petition  was  not  cured  thereby. 

Wm.  Herndon  and  Yeaman  &  Lockett  for  appellant. 

John  Young  Brown,  J.  F.  Clay  and  E.  G.  Sebree  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  Court  by  Judge  Lewis. 

By  section  5191,  Revised  Statutes  of  the  United  States,  it  is,  in  sub- 
stance, provided  that  any  bankin<;  association,  organized  under  act 
of  Congress,  may  take,  receive,  reserve  and  charge  on  any  loan  or 
discount  made,  or  upon  any  note,  bill  of  exchange,  or  other  evidence 
of  debt,  interest  at  the  rate  allowed  by  the  laws  of  the  State  *  .  * 
where  the  bank  is  located,  and  no  more.  Section  5198  is  as  follows: 
"The  taking,  receiving,  reserving  or  charging  a  rate  of  interest 
greater  than  is  allowed  by  the  preceding  section,  when  knowingly 
done,  shall  be  deemed  a  forfeiture  of  the  entire  interest  which  the 
note,  bill  or  other  evidence  of  debt  carries  with  it,  or  which  has  been 
agreed  to  be  paid  thereon.  In  case  the  greater  rate  of  interest  has 
been  paid,  the  person  by  whom  it  has  been  paid,  or  his  legal  repre- 
sentatives, may  recover  back,  in  an  action  in  the  nature  ofan  action 
for  'lebt,  twice  the  amount  of  interest  thus  paid  from  the  association 
taking  or  receiving  the  same,  provided  such  action  is  commenced 
within  two  years  from  the  time  the  usurious  transaction  occurred. 
That  suits,  actions  and  proceedings  against  any  association  under 
this  title  may  be  had  in  any  circuit,  district  or  territorial  (?ourt  of 
the  Unite<i  States,  held  within  the  district  in  which  such  association 
may  be  established,  or  in  any  Stat* ,  county  or  municipal  court,  in 
the  county  or  city  in  which  said  association  is  located,  having  juris- 
diction in  similar  cases." 

Tills  action  was  brought  October,  1886,  by  Keutlingerand  Eisfelder, 
suin^  for  use  of  W  S.  A  Ives,  their  assignee,  ami  h^  the  latter  suing 
for  himself,  as  assign e<\  to  recover  of  Henderson  National  Bank  judg- 
ment for  twice  the  amount  of  interest  alleged  to  have  been  paid  at 
the  rate  of  eight  per  cent,  per  annum,  on  divere  notes,  for  borrowed 
money  described  in  the  petition.  And  judgment  having  been  ren- 
der€K:l  for  part  of  the  amount  sued  for,  defendants  have  appealed, 
l^^aintiff  prosecuting  a  cross-appeal. 

To  the  petition  were  filed  special  demurrers,  that  the  plaintiff, 


724      HENDERSON    NATIONAL    BANK  V.  ALVE?,*  ASSIGNEE.  &C. 

W.  S.  Alves,  as  assignee,  has  not  1  gal  capacity  to  sue,  and  that  the 
court  has  no  jurisdiction  of  the^  .subject  of  the  action,  and  alj?o  a  gen- 
eral demurrer. 

1.  It  seems  to  us  the  term,  **  legal  representative,"  used  in  the 
statute,  comprehends  an  assignee,  under  a  deed  of  trust,  for  benefit 
of  creditor}?,  such  as  Alves  is,  and  the  action  might  have  been  main- 
tained, if  at  all,  by  him  alone;  for  he  is  entitled  in  his  representa- 
tive capacity  to  what  may  be  recovered. 

2.  The  question  of  jurisdiction  of  State  courts  of  cases  like  this 
has  never  been  directly  presented  to  or  decided  by  this  court. 

In  Haney  v.  Sharp,  1  Da.,  441,  decided  in  1833,  a  warrant  was  is- 
sued against  the  defendant  for  a  penalty  denounced  by  an  act  of 
Congress  for  refusing  to  give  tcKhe  marshal  a  list  of  his  family,  when 
required  to  do  so,  for  conjpleting  the  fifth  census,  and  on  api)eal  from 
the  judgment  against  him,  this  court  used  the  following  language: 
**  The  courts  of  this  State,  deriving  their  jurisdiction,  as  they  do, 
from  the  authority  of  the  State,  can  not  take  cognizance  of  a  i)enal 
case,  arising  under  an  act  of  Congress,  unless  some  law  of  this  Com- 
monwealth had  given  the  right  to  do  so,  and  the  general  govern-  ; 
ment  had,  by  an  act  of  Congress,  also  consented.    In  such  case  as 
this,  no  tribuna^l  of  the  State  has  an  inherent  concurrent  jurisdiction;  | 
and,  therefore,  without  such  co-ojienitive  legislation,  as  that  jast  ; 
suggested,  the  jurisdiction  of  the  courts  of  toe  federal  government  | 
must,  necessarily,  be  e  elusive  ;  and,  whether  any  Legislature  could  | 
confer  jurisdiction,  in  such  cases,  on  State  courts,  depends  upon  the  I 
proper  construction  of  the  federal  and  State  constituiitius,  which  we 
will  not  now  consider."  i 

The  liability  incurred  in  that  case  was  in  the  nature  of  a  fine,  or 
penalty  for  violation  of  a  general  law,  by  which  the  public  was  af- 
fected, but  that  did  not  directly  injure  or  aflfect  private  rights  at  all, 
and  the  proceeding  was  strictly  penal  in  its  nature  and  result. 
But  the  reciprocal  power  of  Congress  to  confer,  and  of  the  Coni- 
monwealtn  to  accept,  or  confirm  |urisdiction  of  State  courte,  was 
not  denied,  even  then.  But,  as  said  in  Ordway  v.  Central  National 
Bank,  47  Md.,  217,  a  case  like  this,  and  where  the  same  question  of 
jurisdiction  was  decided :  **  In  tliis  case  the  ctiuse  of  action  is  a  fo^ 
feiture,  a  penalty  of  a  civil  nature,  for  the.  exacting  and  taking  of 
usurious  interest  upon  money  loaned  ;  and  the  remedy  given  by  the 
statute  is  by  private  civil  action  of  debt  to  the  party  grieved.  The 
government  or  theput>lic  is  not  concerned  in  it.  It  is,  theref(/re,  a 
private  right,  pursued  by  a  private  civil  action." 
•  In  Bletz  v.  Columl)ia  National  Bank,  87  Pa.  St.,  87,  it  was  held  that 
the  form  of  the  action  being  within  the  jurisdiction  of  the  State 
court,  the  right  claimed  in  this  form  being  private,  belonging  to  the 
borrower  alone,  it  is  immaterial  whether  ttie  source  of  the  right  is  a 
State  or  federal  law.  And  to  the  same  effect  is  Hade  v.  McVey,  31 
Ohio  St.,  231.  In  fact,  such  seems  to  be  the  general  current  of 
decisions  on  the  subject  In  Claflin  v.  Houseman,  U3  U.  8.,  131,  in 
discussing  the  relation  of  the  federal  and  State  governments  the 
Supreme  Court  says:  **  The  laws  of  the  United  States,  and  laws  in 
the  several  States,  are  just  as  much  binding  on  the  citizens  and  court? 
thereof  as  the  State  laws  are.  The  United  States  is  not  a  foreiffu 
sovereignty,  as  regards  the  several  States,  but  is  concurrent  and 
within  its  jurisdiction,  paramount  sovereignty.  Eveiy  citizen  of 
a  State  is  a  subject  of  two  distinct  sovereignties,  having  concurrent 
Jurisdiction  in  the  State— concurrent  as  to  place  and  persons,  thoujdj 
distinct  as  to  tlie  sul)ject-njatter.  Legal  or  equitable  rights,  awjuired , 
under  either  system  of  laws,  may  be  enforced  in  any  court  of  either 
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fiovereijrnty  competent  to  hear  and  determine  such  kind  of  rights, 
and  not  restrained  by  its  con^^titution  in  the  exercise  of  such  Jurisdic- 
tion. Thus  a  lesral  or  equitable  ritfht,  acquired  under  State  laws,  may 
be  prosecuted  in  the  State  courts,  and  also,  if  the  parties  reside  in 
different  States,  in  the  federal  courts.  So  rijrHts,  whether  leKal  or 
equitable,  acquired  under  the  laws  of  the  United  States,  may  be  prose- 
cuted in  the  Uniteri  States  courts,  or  in  the  Slate  courts comp^^tent  to 
decide  rights  of  the  like  character  and  class,  Subject,  however,  to 
this  qualification:  That,  wiien  a  riurht  arisps  under  the  law  of  the 
United  States,  Conufress  m  ly.  if  it  see^  fit,  give  to  the  federal  courts 
exclusivejurisdiction.  *  *  If  an  act  of  Conscress  "fives  a  penalty 
to  a  party  asri?rieved,  without  specifylna:  a  rernedv  for  its  enforce- 
ment, therp  is  no  reason  why  it  should  not  be  enforc(»d,  if  not  pro- 
vided otherwise  by  some  act  of  Congress,  bv  a  proper  acticm  in  the 
State  court.  The  fact  that  a  State  court  derives  its  existence  and 
functions  from  State  laws,  is  no  reason  why  it  should  not  afford  re- 
lief; because  it  is  subject  also  to  the  laws  of  the  United  States,  and 
is  just  as  much  bound  to  recojrnize  these  as  operative  within  the 
State,  as  it  is  to  recoyrnize  the  Stiite  laws.-'' 

Whether,  if  the  statute  under  which  this  action  is  broup^ht,  was 
•  criminal  or  strictly  penal  in  its  nature,  consent  of  the  State  Legisla- 
ture would  t)e  necessary  to  exercise  of  jurisdiction  by  State  courts,  is 
immaterial.  The  infraction  of  the  statuteaflfects  alone  private  rijjfhts, 
and  the  complaint  must  be  by  a  private  citizen  seeking;  a  remedy 
against  another  citizen,  or  (Corporation,  expressly  jjiven  by  the 
statute,  and  which  can  be  obtained  in  many  cases,  this  beinj?  one, 
alone  in  a  State  court.  For,  under  operation  of  the  statJta  in  ques- 
tion, not  only  is  the  right  to  seek  the  remedy  in  the  State  courts  ex-  . 
pressly  given,  but  it  can,  in  this  case,  and  otherslike  it,  on  account  of  the 
amount  Jnvolved,  be  obtained  no  where  else.  Moreover,  a  banking  as 
sociation  created  by  the  statute  can,  unquestionably,  make  com  plaint- 
and  obtain  complete  redress  in  a  State  court  against  a  debtor,  or 
other  person  dealing  with  it,  who  has,  in  any  way,  infringed  its 
rights  existing  in  virtue  of  the  statute;  and  it  would  be  a  strange 
interpretation  to  (fecide  that  such  debtor  may  not  seek  and  obtain 
in  the  same  tribunal  such  redress  of  grievance  as  the  statute  affords 
tiim  against  the  baVik.  It  seems  to  us,  as  the  right  to  maintain  such 
action  is  a  legal  and  enforcible  (me,  and  jurisdiction  is -expressly 
jriven  to  State  courts,  by  the  statute,  consent  of  the  State  Legisla- 
ture to  exercise  of  it,  even  if  necessary,  must  be  implied. 

3.  The  criterion  of  recovery  in  such  a  case  is,  we  think,  in  the  un- 
ambiguous language  of  the  statute:  **  Twice  theintiount  of  interest 
thuspaid.'\  For,  if  it  had  been  the  intention  to  limit  recovery  to 
excess  of  interest  above  the  legal  rate,  which  is  six  per  cent.,  terms 
would  have  been  used  describing  the  amount  recoverable  as  such 
excess,  or  as  the  usury  paid  and  received. 

4.  We  also  think  that  the  limitation  of  two  years,  prescribed  by 
the  statute  within  which  an  action  may  be  commenced,  begins  to 
run,  in  the  languasre  of  the  statute,  *'  from  the  time  the  usurious 
transaction  occurred,"  which  appears  to  have  been,  in  each  instance, 
mentioned  in  appellee's  petition,  at  the  dates,  and  not  times,  of 
the  payments  of  the  several  notes.  Consequently,  the  lower  court 
properly  excluded  recovery,  in  each  case,  when  the  transaction  had 
occurred  more  than  two  years  before  commencement  of  the  action. 

5.  One  ground  of  demurrer  is  failure  of  appellee  to  state  in  the  pe- 
tition under  what  statute  the  penalty  had  been  incurred,  and  right 
of  action  therefor  had  accrued,  and  Bell  v.  Norris,  71)  Ky.,  48,  is 
<dted  to  support  the  demurrer.    But,  in  this  case,  unlike  that,  there 
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is  no  right  of  alternative  recovery,  nor  any  right  to  recover  at  all,.         i 
except  under  the  statute  creating  apT)ellant  as  a  corporation,  and  i 

fixing  liability  for  taking  or  receiving  usury.  j 

6.  But  the  statute  makes  a  banking  association  liable  for  the  p€»-  | 

alty  sued  for  in  this  action,  only  when  ** the  taking,Teceiving,  reserving         | 
or  charging  a  rate  of  interest  greater  than  is  allowed,"  thereby  6e 
knowingly  done.  And,  as  the  petition  does  not  contain  this  allegation,  | 

which  we  regard  indispensable,  the  general  demurrer  ought  to  have  ' 
been  sustained  for  that  reason.  It,  however,  appears  the  cas^hier  of 
the  bank  stated,  as  a  witness,  and  the  court  found  as  a  fact,  trial  by 
jury  having  been  waived,  that  the  excess  of  interest  was  taken  and 
received  by  appellee  knowingly.  But,  we  think,  the  defect  of  the 
petition  was  not  cured  thereby,  because,  in  absence  of  the  alle- 
gation mentioned,  there  was  no  Cimse  of  action  stated;  and,  a  gen- 
eral demurrer  having  been  filed,  no  Judgment  could  be  properly 
rendered  without  amending  the  petition. 

We  have  considered  and  determined  the  other  questions  presented 
and  argued,  notwithstanding  that  defwtof  the  petition;  wherefore, 
for  that  reason,  the  judgment  is  reversed  on  tne  appeal,  and  the 
cause  remanded  for  further  proceedings  consistent  with  this  opinion* 
which  may  include  an  amendment  to  the  petition,  and  is  afflrmed 
on  the  cross-appeal. 


O.  &  M.  Railway  Co.  v.  Todd,  trustee. 

{Filed  Jan.  27, 1891.) 

Constitutional  loru — Division  fences — Section  12,  of  the  act  amending  article 
2  of  chapter  So,  General  StatnteB,  title  '' Indonnres  and  Certain  TresoassM," 
requiring  that  where  a  railroad  haa  been  in  operation  t-en  yeara.  and  ibt 
.  right  of  way  haa  been  donated  to  the  company  by  the  adjoining  land  ovnar, 
or  any  remote  vendor^  sach  land  owner  may,  by  giving  notice  to  %Qch  rail- 
road company,  require  it  to  fence  ita  right  of  way,  at  ita  own  coat,  ia  unooo* 
atitntional,  becaoae  it  diacriminatea*  againat  one  claaa  of  land  ovneia, 
requiring  them  to  bear  a  greater  burdeu  and  expenae  than  ia  impoaed  by 
general  law  on  other  land  ownera;  beaidea,  it  attempta  to  delegate  to  an  ad- 
joining land  owner  the  authority  to  judge  of  the  neceaaity  of  anch  fencing, 
when  auch  power  can  be  exerciaed  only  by  the  legislative  body,  wit-hin  the 
acope  of  ita  police  powera,  in  preacribing  proper  regulationa  for  the  pro- 
tection of  Uvea  and  property.  It  would  be  proper  for  the  Legialatnre  to  di- 
rect what  portion  of  a  railroad  track  ahould  be  fenced,  in  order  to  protect 
paaaengera  from  injury  or  atock  from  deatrnction,  but  it  can  not  delegate 
auch  power  to  an  individual. 

Wilbur  F.  Browder  for  appellant. 

Joe.  Haycraft  for  appal  lee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

In  this  case  a  judgment  was  rendered  against  the  railroad  com- 
pany (appellant)  for  the  sum  of  $242,  the  cost  of  erecting  two  lines 
of  fence  separating  the  land  or  right  of  way  owned  by  the  company 
from  the  land  of  the  appellee.  Tlie  way  of  the  company  pi.'w 
through  the  tract  of  land,  and  this  right,  on  the  part  of  the  coin- 
pany,  had  been  granted  to  it  about  ten  years  before  the  action  waft 
instituted,  by  a  remote  grantor  of  the  a.  pellee,  without  any  claim 
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to  dama^c^;  in  other  words,  the  right  to  pass  over  the  land  was,  by 
the  original  owner,  donated  to  the  company.  The  right  of  recovery 
for  the  entire  cost  of  building  the  fence  on  eacl\  side  of  the  track 
from  the  railway  company,  is  based  on  the  act  to  amend  article  1  of 
chapter  55,  General  Statutes. 

The  title  to  the  original  act  is  that  of  *'  inclosures  and  certain  tres- 
passesJ^^  Section  2  of  the  amended  act  provides,  where  a  railroad 
has-been  built  for  ten  years,  and  is  in  operation,  and  assessed  for 
taxation,  places  such  road  on  equal  terms  with  other  land  owners, 
making  each  pay  their  proportion  of  the  cost  of  fencing  on  the  line 
dividing  the  right  of  wajf  from  the  adjacent  land.  Section  5  gives  to 
one,  owning  land  adjoining  this  right  of  way,  the  right  to  notify  the 
railroad  company  ot  his  purpose  to  build  a  division  fence,  or  has  al- 
ready built  one,  then  the  company  is  required  to  build  its  part  of  the 
fence  in  four  m<mths  after,the  notice ;  and,  upon  failure  to  do  so,  the 
land  owner  may  build  it  for  the  company  and  recover  the  cost  of 
construction,  <&c. 

Section  12  provides  that  where  a  railroad  company  has  been  given 
the  right  of  way,  free  of  charge,  then  the  fencing  is  all  to  be  done 
at  the  cost  of  the  railroad  company,  after  notice  by  the  land  owner 
adjoining  that  the  fence  must  b^ built.  The  notice  having  beep  given 
in  this  instance  to  the  company,  or  its  agent,  ao  provided  by  the  act, 
and  the  company  failing  to  build  the  fence,  it  was  built  by  the  owner 
of  the  land  and  the  entire  oost  recovered  of  the  company. 

The  railroad  company  complains  of  the  judgment,  and  insists  that 
the  act  is  unconstitutional,  because  it  exempts  the  owner  of  the  ad- 
joining land  from  any  part  of  the  burden,  and  places  it  all  on  the 
i*onipany,  and  for  the  stronger  reason  that  the  act  in  question  gives 
to  the  owner  of  the  adjoining  land  right  to  compel  the  company  to 
build  the  fencing,  and  providing  a  remedy  in  the  event  of  its  failure 
to  comply  with  the  demand,  and  im()Oses  no  such  obligation  or  duty 
on  the  part  of  the  owner  to  the  railroad  company. 

It  will  be  found  that  laws  are  being  constantly  enacted  that  are 
applied  solely  to  the  obligations  and  duties  of  corporations ;  and, 
while  such  statutes  are  special,  and  apply  alone,  in  many  instances,  to 
a  particular  class  of  corporations,  they  are,  neverthele-s,  held  valid, 
betfause  of  the  legislative  control  over  them,  in  order  for  the  pro- 
tection of  the  public  and  the  safety  of  the  citizen:  The  right  to  leg- 
islate for  the  purpose  of  protecting  the  lives  of  those  who  are  being 
carried  as  passengers  on  railroads,  and  to  secure  the  safety  of  both 
persons  and  property,  is  within  the  province  of  the  law-making 
power ;  and,  therefore,  a  railroad  may  be  compelled  to  fence  its  track 
when,  in  the  opinion  of  the  Legislature,  it  is  necessary  for  the  safety 
of  those  who  are  passengers  upon  its  train,  or  even  to  prevent  the 
useless  or  negligent  destruction  of  stock.  Such  legislation  may  t)e  re- 
garded as  a  profier  regulation  of  the  duties  of  railrt^d  corporations. 
The  rights  and  privileges  conferred,  when  connected  with  tee  public 
interests  involved,  authorized  this  legislative  control,  and  in  no 
manner  interferes  with  the  proper  exercise  of  the  rights  conferred 
by  the  act  of.  incorporation.  The  power  is  retained  by»the  Legisla- 
ture to  regulate  the  exercise  of  the  rights  given  for  the  safety  of  the 
public.  If  the  Legislature  should  deem  that  itiwas  nece?8ary  for  the 
secrurity  of  passengers  and  the  public,  that  the  company  should  fence 
ito  right  of  way  on  any  particular  part  of  the  company's,  track,  we 
would  have  no  hesitation  in  adjudging  that  the  power  to  do  so  ex- 
isted ;  but,  in  this  case,  there  is  no  pretense  that  the  Legislature  is  in 
the  exercise  of  this  police  power. 

The  act  in  question  is  intended  to  provide  the  manner  in  which 
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division  fences  shall  be  built  by  the  owners  of  adjoiainj?  lanis.  It 
is  found,  under  the  title  of  inclosures,  and  fixes  a  liability  for 
the  destruction  of  stock,  but  discriminates  in  favor  of  one  land 
owner  to  the  prejudice  of  the  other.  There  is  a  plnin  distinction  in 
an  act  of  the  Legislature  requirin«:  a  railroad  company  to  build  its 
line  of  fence  on  a  particular  part  of  the  way,  and,  in  the  event  of  its 
failure,  providing:  that  the  owner  of  the  adjacent  land  may  build  it 
at  the  cost  of  the  corix)ration,  and  an  t)ct  requirinjr  the  corporation 
to  build  its  line  of  fence  at  the  instance  of  the  owner.  In  the  first 
instance,  the  police  power  is  beinff  exercised  by  the  Lejfislature,  and 
in  the  last  by  the  owner  of  the  soil.  \\*e  are  alludinjc  now  to 
the  12th  section  of  the  amended  act,  that  enables  the  owner 
of  the  adjoining  land,  where  the  right  of  'way  has  been  given  the 
corporation,  even  by  a  remote  grantor,  to  require  the  corpora- 
tion to  build  both  lines  of  fence,  at  its^  own  cost,  and,  if  not 
built,  then  the  fence  may  be  built  by  the  j^djoniing  owner,  and  the  en- 
tire cost  recovered  of  the  corporation.  It  is  left  with  the  owner  of  the 
adjoining  land,  not  only  to  enforce,  but  to  deterrpine  for  himself,  the 
neceasity  for  this  police  regulation,  and,  therefore  in  violation  <»f  the 
constitution.  Such  a  power  can  not  be  delegated  to  the  citizen ;  and, 
as  this  fencing  is  alone  for  the  protection  of  the  land  owner,  and  at 
his  instance  the  duties  and  obligations  must  be  reciprocal,  and  with 
such  a  discrimination,  the  12th  section  of  the  act  can,  in  no  sense, 
be  regarded  as  legitimate  legislation.  If  any  line  of  a  railroad,  or  a 
part  of  it,  is  required  to  be  fenced  by  the  company,  for  the  public 
safety,  the  Legislature  must  so  enact,  and  not  leave  so  important  a 
question  to  be  determined  at  the  mere  will  of  the  owner  of  the  ad- 
joining land.  Such  regulations,  says  Mr.  Cooley,  in  bis  work  on 
Constitutional  Limitations,  **  must  have  reference  to  the  comfort, 
safety  or  welfare  of  society,  and  they  must  not,  under  pretense  of 
regulation,  take  from  the  corDoration  any  of  its  essential  rights.  In 
short,  they  must  be  police  regulations  in  fact."    Cooley's  Lim.,  710. 

This  is  the  general  doctrine  applicable  to  the  rights  of  private  and 
quajii  public  corpr)rations,  corporations  under  their  charters,  and, 
when  applied  to  the  facts  of  this  case,  the  12th  section  of  the  act  in 
question  is  plainly  for  the  benefit  of  one  land  owner  at  the  expt'nse 
of  another. 

Thejudgment  is  reversed,  and  remanded  with  direct  ions  to  sustain 
the  demurrer,  and  for  proceedings  consistent  with  this  opinion. 


Abert,  &c.  v.  Lape,  trustee,  &c. 

(Filed  Jan.  22,  ISdl—JVot  to  be  reported.) 

1.  AJmncenients — Board— Trusts — T.  made  a  deed  to  L..of  certain  personal 
estate,  and  all  his  real  estate  to  be  held  in  trust,  and,  after  the  payment  of 
his  debts,  the  residue  to  be  divided  between  his  children  and  his  grand- 
children, but  subject  to  the  charges  by  way  of  advancement  made  by  him 
in  a  book  kept  by  him  for  many  years,  in  which  entries  were  made  from 
time  to  time,  as  he  desired.  After  his  death  the  trustee  endeavored  to  settle 
the  estate  according  to  the  directions  of  the  deed,  bat  one  of  the  Uaughters 
complains  principally  of  a  charge  made  by  her  father  against  her  for  board 
for  herself  and  children,  she  having  lived  with  her  father  at  his  invitation. 
She  claims  that  the  entry  of  the  charge  for  board,  having  been  made  bj 
her  father  in  the  advancement  book,  after  the  date  of  the  execntion  and 
acknowledgment  of  the  deed  of  trust,  is  not  binding  on  her.  //<'/rf— That 
as  the  proof  shows  the  delivery  of  the  deed  and  advancement  book  were 
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not  made  to  L.,  as  trustee,  until  after  the  etitry  of  char^jre  for  board  was 
mad^,  the  deed  and  advancement  book  must  be  construed  together  a&  evi- 
dencing the  intention  of  the  grantor,  and,  in  the  settlement,  the  daughter 
is  bound  by  the  charge  for  board  in  said  book  ;  she,  having  accepted  the 
bounty  from  her  father,  must  take  it  cum  oture.  The  grantor,  having  seen 
fil  to  charge  his  daughter  with  board  by  way  of  advancement,  neither  the 
trustee  nor  court  can  disturb  this  disposition  of" his  property.  Under  the 
statute  regulating  advancements,  a  duty  and  discretion  is  devolved  upon 
the  court  and  personal  representative  to  allow  proper  charges  only  by  way 
of  advancement,  but  this  rale  has  no  application  to  this  case.  While  board 
furnished  a  guest  at  the  invitation  of  the  housekeeper  could  not  be  recov- 
ered at  law,  it  will  be  allowed  as  an  aCvancementi. 

2.  Appeals — Partial  transcript — While  a  party  to  an  equity  action  may,  on 
arppeal,  bring  up  only  such  part  of  the  record  as  he  wishes,  if  an  inspection 
of  the  record  discloses  that  a  part  of  the  evidence  heard  below  has  been 
omitted,  the  presumption  will  be  indulged  that  such  evidence  would  support 
the  judgment. 

J.  C.  Wright,  J.  F.  Follett,  T.  F.  Hallam  and  S.  A.  Reece  for 
appellants. 

Geo.  Washington,  Alvin  Duvali  and  Win.  Lindsay  for  appellees. 

Appeal  from  Cainphell  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

James  Taylor  died  on  March  29,  1883,  leaving  five  children  and 
two  grandchildren  by  a  deceased  child.  He  was  a  man  of  h^rge 
wealth,  and  for  a  quarter  of  a  century  or  more  had,  from  time  to 
time,  been  making  advancements  to  his  children,  and  charging 
them  to  them  in  his  advancement  book. 

On  May  29,  l>i82,  he  concluded  to  carry  out  in  person  a  will  there- 
tofore made  by  him,  save  so  far  as  he  desired  to  change  it,  and  to 
this  end  he  made  a  deed  of  trust  conveying  to  W.  H.  Lape  abso- 
lutely, but  as  trustee,  and  for  the  purposes  designated  in  the  deed, 
certain  personal  and  all  of  his  real  estate.  It  provided  for  the  pay- 
ment of  the  grantor's  debts;  the  payment  to  him  annually,  until 
the  hai)pening  of  a  certain  event,  of  a  sum  of  mone^'  for  his  use, 
and,  at  the  end  of  that  time,  for  the  investment  of  enough  money 
in  securities  10  realize  for  him  that  sum  as  income;  the  equalization 
of  his  children  and  grandchildren  as  to  advancements;  the  convey- 
ance to  certain  ones  of  them  of  certain  real  estiite,  if  not  needed  to 
pay  debts,  the  grantee  to  be  charged  with  the  value  thereof  in  the 
settlement;  that  all  the  balance  of  his  real  estate  be  sold,  and  that 
the  surplus  of  the  trust  estate,  over  and  above  that  necessary  for 
equalization  and  the  satisfaction  of  any  demands  upon  it,  created 
by  the  deed  of  trust,  t)e  divided  into  six  equal  portions,  and  be 
either  paid  to  or  invested  for  his  children,  and  the  two  grandchil- 
dren and  their  mother,  as  provided  in  the  deed. 

It  was  virtually  a  disposition  of  his  whole  estate,  because  what 
remained  and  passed  to  his  administrator,  at  his  death,  was  but  a 
pittance  compared  with  what  he  had  advanced  and  given  to  his 
children  by  the  deed  of  trust. 

The  advance  book  is  not  a  part  of  the  record  before  us,  but  it 
appears  from  the  pleadings  that  it  contains  charges  against  each 
child  for.  certain  property  advanced  to  him  or  her  at  a  value  fixed 
by  the  donor;  and,  according  to  it,  his  daughter,  the  appellant, 
Lucy  C.  Abert,  had  received  §128,801.73,  there  being  embraced  in  it 
a  charge  of  18,216.66  for  the  board  of  herself  and  her  family  from 
January  1,  1871,  to  June  1, 1882. 
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She  brought  this  suit  on  February  23,  1884,  claiming,  inter  alia^ 
that  the  charge  against  her  embraces  iteiiij^  of  e.-^tate  with  which  she 
is  not  chargeable  by  waj*  of  advancement  under  our  statute;  that 
the  values  given  are*  overestimates,  and  that  the  other  beneficiaries 
are  chargeable  wiih  more  than  is  shown  by  the  advancement  book. 
All  of  the  entries  in  it,  including  values,  were  made  by  the  donor. 

Complaint  is  et^pecially  made  of  the  charge  for  board,  and  itte 
contended  that  it  is  the  duty  of  the  trustee,  by  the  terras  of  the 
deed,  to  settle  the  advance  accounts  among  the  children  and  j^rand- 
children,  according  to  the  law  of  this  State.  In  other  words,  that 
the  entries  made  by  the  donor  in  the  advance  boolc  are  not  final  or 
conclusive;  but  that  the  trustee,  like  a  court  of  equity  in  cases  of 
intestacy,  should  allow  this  or  that  item  according  as  it  may  appear, 
to  be  correct,  or  a  proper  charge,  by  way  of  advancement,  under 
our  statute  If  so,  then  the  book  would  be  merely  used  as  a  guide, 
so  far  as  correct,  and  so  far  as  the  entries  constitute  advancements 
under  our  law. 

It  is  contended  that  the  deed  became  effective  on  May  29, 1882, 
when  it  was  signed  and  acknowledged  by  the  grantor;  that,  there- 
fore, if  the  advancement  book  is,  by  the  terms  of  the  deed,  to  be 
regarded  as  a  part  of  it,  yet  any  entries  in  it,  made  after  May  29, 
1882,  can  not  be  considered  as  a  part  of  the  deed,  and  are  not  to  be 
taken  as  absolute  and  correct.  All  of  the  evidence  is  not  before  us. 
It  has  not  been  brought  up  by  the  appellants;  but,  waiving  any 
objection  upon  this  score,  it  appears  from  what  has  been  presented 
that  the  deed,  after  being  signed  and  acknowledged,  was  delivered 
by  the  grantor  to  a  third  party,  with  the  direction  lo  give  it  to 
Lape,  and  to  tell  him  to  put  itaway,  and  that  he  (Taylor)  would 
see  him  the  next  morning.  He  did  not  do  so,  however,  until  July 
6,  1882.  Then,  having  gotten  the  deed,  he  gave  it  and  the  advance* 
ment  book  to  Lape,  saying  in  substance  to  him  that  he  was  now 
the  trustee;  that  the  advance  book  and  dt*ed  were  inseparable  and 
must  be  kept  together;  that  if  any  one  assailed  them  he  must  de- 
fend them  at  all  hazards,  and  to  have  the  deed  recorded. 

The  entry  as  to  board  apptiars  to  have  l)een  made  after  May  29, 
1882,  but  was  certainly  made  before  the  deed  and  advancement 
book  were  delivered  to  .Lape.  The  deed  took  effect  from  the  time 
when  they  were  so  delivered.  If  Lape  had,  prior  to  then,  attempted 
to  use  or  act  under  the  deed,  the  grantor  could,  by  proper  proceed- 
ing, have  prevented  it.  Until  then  he  was  the  mere  custodian  of  it; 
until  then  there  was  no  such  delivery  of  it  as  vested  the  title  in  . 
him.    Martindale  on  Conveyancing,'section  207,  note  I. 

The  item  as  to  board,  therefore,  so  far  as  beitig  considered  a  part 
of  the  deed,  stands  upon  the  same  footing  as  the  other  entries  in  the 
advancement  book. 

The  deed  says:  '* After  my  debts  are  paid  by  my  trustee,  he  will 
take  the  advance  book  and  settle  the  accounts  amongst  my  children, 
and  the  children  of  my  son,  James.  Not  having  for  manyyeacs 
kept  up  the  advance  account  with  Barry,  he  has  agreed  Csee  page  68 
of  advance  book)  that  his  account  shall  stand  and  be  settled  in  the 
amount  equal  to  the  lowest  of  any  of  the  children.  In  making  the 
settlement,  whatever  is  coming  to  Barry  and  my  daughters,  one- 
half  will  be  paid  them  in  money  and  the  other  half  invested  in  pro- 
ductive real  estate,  the  title  to  be  taken  to  them  for  life,  remainda' 
in  fee  to  their  heirs  forever. '* 

The  "settlement''  of  the  advance  account  is  referred  to  in  several 
other  parts  of  the  deed  ;  but  evidently,  when  the  grantor  directed 
that  the  trustee  should  **take  the  advance  book  and  settle  the  ac- 
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counts  amongst  ray  children,"  he  did  not  thereby  intend  to  prive 
hirn  the  power  to  annul  or  alter  the  charges  which  the  jrrantor  him- 
self had  entered  ajBcainst  the  beneficiaries.  He  had  known  the  trus- 
tee but  three  or  four  years,  and  it  is  unreasonable  to  suppose  he 
intended  to  confer  the  power  to  change  the  entries  made  by  him 
through  a  long  coui-se  of  time,  and  especially  upon  one  whom  he 
had  known  but  a  comparatively  short  time.  He  evidently  used  the 
word  ''^settleV  in  the  sense  of  fixing,  by  addition,  the  total  of  the 
entries  as  made  by  him,  and  the  word  **settlement"  looks  to  the 
equalization  of  the  beneficiaries. 

The  fact  that  the  deed  provides  that  his  son,  Barry,  owing  to  his 
account  not  having  been  fully  kept  up  by  the  donor,  is  to  be  charged 
with  an  amount  equal  to  the  lowest  sum  charged  to  any  other  child, 
confirms  this  view,  and,  in  our  opinion,  there  can  be  no  doubt  that 
the  grantor  intended  chargers  to  be  accepted  in  the  settlement  of  the 
trust  exactly  as  made  by  him.  He  expected  the  advancement  book 
to  be  used  in  carrying  out  the  trust.  He  made  it,  in  effect,  a  part  of 
the  deed  by  the  direction  to  the  trustee  to  take  it,  and  settle  and. 
equalize  his  children  as  to  advancements. 

Charges  of  alterations  in  it,  since  it  came  to  the  hands  of  the  trus- 
tee, are  made.  They  are  unsupported  by  the  testimony,  however: 
and  even  if  there  was  any  evluence  tending  to  so  show,  they  would 
not* be  sustained  by  this  court  in  the  absence  of  a  part  of  the  testi- 
mony, the  lower  court  having  found  against  them. 

An  appellant,  in  an  equity  cause,  may  bring  up  from  the  lower 
court  so  n)uch  of  the  record  as  he  deems  necessary  to  the  determin- 
ation of  the  question  involved,  but  if,  upon  the  hearlns:,  it  appears 
that  a  portion  of  the  evidence  bearing  upon  the  question  at  issue 
has  been  omitted,  it  will  be  presumed  that  it  supported  the  judg- 
ment of  the  chancellor,  and  it  will  be  sustained.  Terrill  v.  Row- 
land, 86  Ky.,  07.  Moreover,  no  motive  appears  for  any  such  conduct 
upon  the  part  of  the  trustee. 

IX  is  urged  that  the  Abert  family  lived  with  the  grantor  by  his 
invitation,  and  were  told  by  him  that  it  should  be  without  expense. 
Conceding  this  to  be  so,  and  that  under  what  is  commonly  known 
as  '*the  hospitality  act''  he  could  not  have  made  them  pay  board, 
yet  this  did  not  hinder  him  charging  it  to  them  in  the  distribution 
of  his  own  bounty. 

As  suggested  by.  counsel  for  appellees,  it  is  not  a  payment  by  the 
appellants  of  money  out  of  their  own  pockets,  or  an  expenditure  of 
their  own  means,  but  having  received  that  much  from  the  donor, 
he  doubtless  believed  that,  in  justice  to  his  other  children  and  by 
way  of  promt)ting  equality,  the  charge  should  be  made.  However, 
it  is  not  proper  for  us  to  enter  into  the  discussion  of  the  moral  phase 
of  the  matter.  It  is  sufficient  to  know  that  the  donor  intended  the 
-charge  should  be  made,  and  actually  made  it. 

He,  by  the  deed  of  trust,  which  was  accepted  by  all  the  benefi- 
ciaries, not  only  disposed  virtually  of  all  of  his  estate,  but  by 
making  the  advancement  book,  in  eff(Rct,  a  part  of  the  deed,  he 
<letermined  that  the  advancements  therein  shown  should  be  charged 
to  the  donees ;  and  having  done  so,  any  adjustment  of  them,  accord- 
ing to  our  statute  relating  to  advancements,  is  precluded  in  the  set- . 
tlement  of  the  trust  estate.  The  charges  to  be  made  were  specified 
and  fixed  by  him.  It  was  his  right  to  do  so  in  the  distribution  of 
his  bounty,  and  they  nmst  be  accepted  as  correct.  If  the  donee 
accepts  the  bounty,  as  the  appellant  has  done,  he  must  take  it  cum 
4jnerey  and  as  it  comes  from  the  donor  without  reference  to  our  stat- 
ute regulating  advancements  in  cases  of  intestacy,  total  or  partial. 
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We  are  now  speaking:,  of  course,  of  the  distribution  of  the  property 
embraced  by  the  deed  of  trust.  The  appellant  has  accepted  a  con- 
veyance of  the  real  estate  directed  to  be  conveyed  to  her  by  the  deed 
of  trust,  as  well  as  money  to  which  she  was  entitled  under  it;  and 
conceding  that  owing  to  lack  of  information  as  to  the  advancement 
charged  to  her,  she  did  not  thereby  waive  all  right  to  thereafter 
object  to  them,  yet  they  were  made  by  the  donor.  There  is  no  suf- 
ficient showing  that  in  making  them  a  part  of  the  deed  of  trust  he 
labored  under  any  mistake  as  to  what  he  was  doing,  or  was  con- 
trolled by  any  improper  influences;  and,  under  such  a  state  of  case, 
the  beneficiary  of  his  bounty,  under  the  deeti,  can  not,  in  a  distrib- 
ution of  the  trust  estate,  question  the  correctness  of  the  charges 
made  by  him.  Some  of  his  children  may,  and  there  is  testimony 
tending  to  show  that  they  were  claiming  to  him  they  had  not  re- 
ceived as  much  as  he  had  charged  to  them,  or  that  he  had  overval- 
ued the  property  aavanced;  and  certainly,  under  such  a  state  of 
case,  a  donor  may  put  the  question  at  rest  and  give  himself  peace 
by  making  a  deed  of  gift,  arid  providing  that,  in  the  distribution  of 
the  trust  estate,  the  donees  shall  be  charged  with  this  or  that  sum. 
If  this  be  his  intention,  un produced  by  fraud  or  improper  influ- 
ences, then  the  charges  of  advancement  are  conelasive  in  the  dis- 
tribution of  the  trust  property. 

This  is  not  so,  however,  of  the  estate,  which  the  deceased  owned 
at  his  death.  While  it  is  but  a  small  amount  in  comparison  to  that 
advanced  and  given  by  the  deed  of  trust,  yet,  in  disposing  of  it,  and 
by  way  of  equalizing,  the  chancellor  must,  inasmuch  as  it  is  undis- 
posed estate,  be  governed  by  our  statute  relating  to  advimcements, 
and  may,  therefore,  determine  whether  a  charge  by  the  donor  is 
correct. 

The  Judgment  of  the  lower  court  conforms  to  the  views  above 
expressed,  and  it  is,  therefore,  affirmed. 


Gabvey,  Feltman  &  Co.  v.  Moore. 

(Filed  Jan.  22,  1891— iVa^  to  be  reported.) 

Afnrfud  women — Consideration — In  a  controversy  to  subject  sixty-eight 
acres  of  Ihnd,  convey*ed  by  the'  hasband  to  his  wife,  to  the  satisfacdoo  of 
the  hasband's  debt,  created  prior  to  the  conveyance,  the  defense  that  the 
land  can  not  be  subjected  beoanse  the  hasband  received  personal  property 
belonging  to  the  wife,  can  not  prevail  in  the  absence  of  proof  of  any  ante 
or  post-nnptial  contract.  Bat  the  defense  that  the  considerAtion  for  the 
conveyance  of  this  tract  of  land  was  the  release,  by  the  wife,  of  her  poten- 
tial right  of  dower  in  a  valuable  tract  of  laud,  will  be  recognized  as  a  valid 
claim  on  said  land,  to  the  extent  of  the  value  of  her  said  dower  interest  in 
the  land  relinquished. 

E.  W.  Hines,  Cochran  A  Son  and  James  P.  Harbeson  for  appel- 
lants. 

John  P.  McCartney,  Wm.  J.  Hendriclc  and  G.  A.  Cassidy  for  ap- 
pellee. 

Appeal  from  Fleming  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellants  sought  to  subject  to  the  payment  of  their  debt  a 
tract  of  land  containing  sixty-eight  acres,  that  M.  D.  Moore^  the 
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debtor,  had  conveyed  to  his  wife.  The  debt  existed  prior  to  the 
conveynnce,  and,  therefore,  if  in  fraud  of  the  rij^hts  of  creditors, 
whether  Itnown  by  the  wife  or  not,  the  land  should  be  sold  to  pay 
appellants'  debt. 

The  only  question  arises  as  to  the  consideration.  The  attiichrnent 
was  discharjfed  on  the  ground  that  the  wife  was  a  creditor.  The 
defense  reli<»d  on,  to  the  effect  that  the  husband  obtained  njoney  and 
property  of  the  wife  by  reason  of  the  married  relation,  is  not  avail- 
able. This  property  became  the  husband's  on  the  marriage,  or  by 
reason  of  it,  and  there  is  no  evidence  showing  a  post-nuptial  or  an 
ante-nuptial  contract  betweenthem  in  reference  to  ♦his  estate  of  the 
wife.  It  does  appear  that  the  wife  relinquished  dower  in  a  valuable 
tract  of  land  mortgaged  to  a  creditor  of  the.  husband,  and  that  this 
was  done  in  consideration  that  he  would  account  to  her  for  it,  or 
secure  her  a  homestead.  She  was  deprived  of  this  contingent  right 
and  also  of  the  use  of  the  homestead  in  common  with  her  husband, 
by  reason  of  this  mortgage,  and  to  that  extent  the  wife  should  be 
secured.  If  the  land  conveyed,  or  to  which  she  relinquished  dower, 
was  of  the  value  of  $8,000  or  $10,000  at  the  date  ot  her  relinquish- 
ment, then  her  contingent  right  of  dower  would  be  worth  only  $300 
or  $400,  while  the  land  conveyed  to  her  by  her  husband  is  worth 
$2,000.  The  homestead  of  the  husl>and  and  wife  is  gone  by  reason 
of  the  conveyance,  and  the  wife  should  have  either  the  value  of  her 
contingent  right  of  dower,  or  the  right  to  a  homestead  on  the  sixty- 
eight  acres  during  her  life,  the  creditor  having  the  right  to  sell  the 
land  subject  to  the  life  estate  of  the  wife. 

The  wife  may  elect  to  take  the  value  of  her  contingent  right  of 
dower,  or  $1,000  In  value  of  the  sixty-eight  acres  of  land,  as  long  as 
she  lives.  She  was  sixty  yeare  of  age  when  she  signed  the  mort- 
gage, and  her  hasband  about  the  same  age.  Ascertaining  the  value 
of  the  land  mortgaged,  the  chancellor  can  easily  arrive  at  the  value 
of  the  contingent  right  of  dower  by  reference  to  the  table  i)f  mor- 
tality found  in  the  case  of  Lancaster  v.  Lancaster,  78  Ky.,  198. 

It  may  be  argued  that  this  relinquishment,  being  a  valuable  con- 
sideration, the  wife  can  not  be  disturbed  in  her  right  to  the  land,  as 
she  was  innocent  of  any  wrong.  Both  the  husband  and  wifie  may 
be  innocent  of  any  intentional  wrpng,  still  the  inadequacy  of  con- 
sideration Ls  such  as  to  compel  the  chancellor  to  hold  the  transaction 
fraudulent  as  to  creditors;  but  the  wife,  being  in  nowise  guilty  of 
the  fraud,  she  should  be  secured  to  the  extent  of  the  consideration 
paid  for  the  land. 

The  Judgment  below  is,  therefore,  reversed  and  remanded  for 
proceedings  consistent  with  this  opinion.  The  attachment  should 
oe  sustained. 


Vanover  v.  Murphy's  adm'r. 

(Filed  Jan.  27,  1891— iVb^  to  be  reported.) 

Promissory  notes — Signature  by  mark — Non  est  factum — Liens — V.  sold  by 
title  bond  to  C.  a  tract  of  land,  and  C.  exeonted  his  notes  for  the  parcbase 
money.  One  of  these  notes  was  afterwards  assigned  to  M.  as  collateral 
Beoority  for  a  debt.  The  land  sale  was  rescinded,  and  V.  made  a  small  pay- 
ment on  the  note  held  by  M.,  and  took  up  the  note  held  by  him,  to  be  re- 
turned to  C,  as  the  land  sale  had  been  rescinded  and  in  lien  of  the  notes 
taken  up,  V.  executed  his  note  to  M.  for  $192.26.  The  note  was  executed 
by  the  mark  of  Y.,  bat  was  not  attested  by  any  witness.    In  an  action  by 


734  •    .  VANOVER    V.   MURPHY  S    ADM  RS. 

the  administrator  of  M.  to  recover  the  amount  of  said  note  and  to  enforee 
the  same  as  a  lien  on  the  land,  V.  pleaded  as  defenses  that  the  note  is  not 
his  act  and  deed  ;  that  the  signature  by  his  mark  merely,  evidences  Doobli* 
Ration,  even  if  made  by  him,  and  that  he  had  executed  to  M.  his  note  for 
more  than  was  due,  in  consideration  of  which  M.  agreed  to  accept  same 
and  rely  upon  the  personal  obgliation  of  V.  without  retaining  any  lien  on 
the  land  to  secure  same.  licld — That  if  the  mark  was  really  made  by  the 
obligor  and  proven,  its  validity  as  a  written  obligation  necessarily  fpUowt. 
The  mere  presentation  of  a  note  with  a  mark  only,  is  not  evidence  of  its 
validity,  unless  attested  as  directed  by  subsection  7,  section  732,  Civil  Code 
of  Practice.  A  note,  where  the  mark  is  attested  as  required  by  the  Code, 
proves  itself  if  the  plea  of  non  e-t  factum  is  not  made  ;  but  where  the  plea 
of  non  est  factum  is  made,  the  burden  of  proof  rests  on  the  obligee  to  prove 
the  signature  when  denied,  regardl'eijs  of  the  manner  in  which  it  is  made. 
M.  being  a  good  business  man*  knowing  V.  to  be  insolvent,  it  is  hardly  to 
be  presumed  that  he  would  have  accepted- the  personal  obligation  of  V.  in 
lieu  of  a  note  secured  by  a  lien  on  land. 

Sweeney,  Ellis  &  Sweeney  for  appellant. 

Weir,  Weir  <&  Walker  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pry  or. 

The  appellant,  Vanover,  sold  by  title  bond,  to  one  Chapman,  a 
tract  of  land  for  $1,1(M),  evidenced  by  notes  payable  at  stipulated 
periods.  The  appellant  was  indebted  to  Bryan,  and  as.-5igne<l  to 
him,  in  payment  of  the  indebtedness,  one  of  the  same  notes.  Bryan, 
being  indebted  to  Murphy,  placed  this  land  note  in  his  hands  as 
collateral  security  for  the  payment  of  the  debt. 

After  this  had  been  done  the  contract  between  Chapman  and 
Vanover  for  the  sale  of  the  land  was  rescinded,  and  the  title  bond 
surrendennl.  The  appellant  had  paid  on  the  land  note  $75  while  in 
the  hands  of  Murphy,  and  Murphy  surrendered  the  note  to  Van- 
over  that  he  miffht  deliver  it  to  Chapman,  as  the  land  sale  had  been 
rescinded,  and  in  lieu  thereof  executed  to  Murphy  this  note: 

''One  day  after  date  I  promise  to  pay  Matthew  Murphy  ^19*2.26 
with  >ix  per  cent,  interest,  balance  due  on  land  note. 

•'.Eli    X    Vanover.'' 

mark 

The  note  is  dated  June  8,  1882.  Murphy  beinKdead,  his  admin- 
istrator brought  this  action  in  equity  to  enforce  his  lien  on  the  land 
that  Vanover  had  taken  back  from  Chapman,  ailesring:  that  such 
was  the  agreement.  The  appellant  filed  an  answer,  pleading  that 
he  had  paid  $100  on  the  note  instead  of  ^75,  and  denying  that  he 
ever  executed  the  note  sued  on,  but  admitting  that  he  did  execute  a 
note  for  ^200  to  jNIurphy,  that  was  accepted  by  the  latter  in  lieu  of 
the  Chapman  note,  and  that  Murphy  agreed  to  look  to  the  appelhint 
alone  for  the  debt,  and  retained  no  lien  whatever  on  tfee  land  by 
agreement  or  otherwise. 

The  administrator  of  Murphy  swears  that  he  saw  the  appellant 
in  regard  to  the  note,  and  told  him  its  amount,  and  the  latter  stated 
that  he  would  try  and  make  arrangements  to  pay  it. 

Dr.  Bry^m  shows  the  manner  in  which  Murphy  became  the  holder 
of  the  note,  and  there  can  be  iio  doubt  but  wnat  the  note  in  contro- 
versy was  executed  by  Vanover. 

The  appellant  insists,  however,  that  the  no^.e  is  not  his  act  and 
deed,  and  that  the  signature  by  the  mark  merely  evidences  no  obli- 
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tyatioo,  even  if  made  by  him.  He  refers  to  subsection  7  of  section 
732,  Civil  Code,  by  which  '*a  signature  includes  a  mark  by  or  for  a 
person  who  can  not  write,  if  his  name  be  subscribed  to  an  instru- 
ment and  witnessed  by  a  person  who,  near  ther(^o,  writes  his  name 
as  a  witness." 

This  note  is  not  attested,  but  if  the  mark  was  really  made  by  the 
obligor  and  proven,  its  validity  as  a  written  obligjation  necessarily 
follows.  In  the  one  case  it  proves  itself,  if  the  plea  of  non  est  fac- 
turn  is  not  made,  and  when  there  is  no  attesting  witness,  other  proof 
will  be  required  of  its  execution.  It  iswtrue  the  plea  of  non  est  Jac- 
turn  places  the  burden  on  the  obligee  whenever  a  signature  made  in 
either  mode  is  denied  ;  but  the  mere  presentation  of  a  note  with  a 
mark  only  is  not  evidence  of  its  validity,  unless  attested,  as  directed 
by  the  Code;  but  when  proven  to  have  been  made,  is  as  valid  as 
any  other  signature.  Maupin  v.  Kirkley,  MS.  opinion  filed  Febru- 
ary 7,  1882. 

Vanover  was  insolvent.  Murphy,  the  obligee,  was  a  business 
man,  and  it  is  scarcely  to  be  presumed  that  he  would  have  relin- 
quished his  lien  or  debt  already  secured,  and  accepted  in  lieu  of  it 
the  note  of  an  insolvent ;  besides,  the  whole  record  shows  that  the 
appellant  is  evading  the  enforcement  of  the  lien,  but  is  willing  to 
aasume  the  persoiial  liability. 

We  think  the  judgment  below  was  proper. 

Judgment  affirmed. 


NoRTHUP,  &c.  v.  Ward. 

{Filed  Jan.  29,  1891— iVb^/o  be  reported.) 

Contract — Consideration — Appellants,  Jay  H.  Northap  and  John  Carlisle, 
'broagbt  this  action  against  appellee  to  etnforce  the  specific  performance  of 
a  contract  reciting  that,  in  consideration  of  |1  in  hand  paid,  and  the  fur- 
ther consideration  of  the  benefits  and  advantages  which  will  result  to  appel- 
lee from  the  location,  construction  and  extension  of  the  Cbattaroi  railway 
from  its  terminus  to  Whitehouse  creek,  by  the  first  day  of  October,  1889, 
appellee  would  convey  to  appellants  the  undivided  half  of  all  mineral  on 
seventy-five  acres  of*  land  more  or  less.  AV/</— That  if  the  |1  recited  con- 
sideration is  treated  aft  nominal,  it  does  not  appear  from  the  pleadings 
that  appellants  have  any  interest  in  or  control  over  the  Chattaroi  railway, 
or  were  under  any  obligation  to  afford  the  advantages  recited  in  the  con- 
tract, or  that  they  contributed  in  any  way  to  the  completion  of  a  railway  to 
the  terminus  recited,  and  appellants  can  not,  therefore,  enforce  the  con- 
tract. 

F.  T.  D.  Wallace,  James  Goble  and  Ireland  &  Ireland  for  appel- 
lants. 

Stewart  &  Stewart  for  appellee. 

Appeal  from  Johnson  Circuit  Court.  ^ 

Opinion  of  the  court  by  Judge  Lewis. 

Appellants  brought  this  action  to  enforce  specific  performance  of 
the  following  contract : 

**Know  all  men  by  these  presents:  That  I,  Marion  Ward,  of  the 
county  of  Johnson,  State  of  Kentucky,  for  and  in  consideration  of 
the  beneflrs  and  advantages  which  will  result  to  me  from  the  loca- 
tion, construction  and  extension  of  the  Chattaroi  railway  in  a  south- 
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erly  direction,  from  or  near  its  present  terminus,  and  the  further 
consideration  of  $1  in  hand,  paid  by  John  Carlisle,  of  Cincinnati, 
O.,  and  Jay  H.  Northup,  of  Louisa,  Ky.,  to  me,  the  receipt  of 
which  is  acknowleflged,  do  a^ee  and  bind  myself,  heirs,  assigns, 
and  to  Rive,  grant  and  convey  to  said  Carlisle  and  Northup,  their 
heirs  and  assigns,  the  following  described  property,  to- wit:  The 
undivided  half  of  all  mineral  on  my  land,  being  seventy-five  acres 
more  or  less."  [IJere  follows  description  of  the  land.]  **The  above 
is  given  upon  the  condition  that  the  said  railway  extension  is  to  be 
made  on  or  before  the  first  day  of  October,  1889,  to  Whitebouse 
creek,  otherwise  not  to  be  binding.  When  said  railroad  is  con- 
structed to  VVhitehouse  creek,  I  hereby  bind  myself,  heire  and 
assigns,  to  make  said  Carlisle  and  Northup,  their  heirs  or  assigns,  a 
deed  of  general  warranty  to  the  above  described  property." 

It  will  be  observed  that  treating  the  $1,  stated  to  have" been  |wid» 
as  merely  nominal,  there  is  no  consideration  whatever,  express  or 
fairly  implied,  set  out  in  the  contract  for  the  conveyance  by  appel- 
lee. Ward,  of  the  half  of  all  mineral  on  his  land ;  for  appellants, 
Carlisle  and  Northup,  do  not  appear  from  the  instrument  to  have, 
nor  stipulate  they  have,  any  connection  with  or  control  of  theChat- 
taroi  railroad,  i>or  undertake  directly  or  indire<!tly  to  construct  and 
extend  that  road  any  distance  or  direction  from  its  terminus  at  that 
time.  So  that,  according  to  the  terms  of  the  contract,  appellee 
covenanted  to  convey  to  appellants  one-half  the  mineral  on  his  land 
without  having  received,  or  appellants  being  bound  to  render,  any 
consideration  whatever.  Nor  do  they  allege  in  the  petition  they 
w-ould  or  could  cause  extension  of  the  road,  or  contribute  any  thing 
of  labor  or  money  to  that  end. 

It  is  true  they  state  in  their  petition  they  at  once  set  about  the 
carrying  out  of  the  proposed  extension  ;  that  the  Chattaroi  Railway 
Company,  having  encumbered  its  road  and  property,  it  was  deemed 
best  to  cause  the  extension  to  be  made  under  another  charter,  and 
to  this  end  **the  Ohio,  Kentucky  &  Virginia  Railway  Company*^ 
was  organized  under  an  act  of  the  General  Assembly  of  Kentucky, 
approved  April  19,  1886,  and  that  appellants  were  two  of  the  cor- 
porators named  in  the  act,  and  the  extension  was  made  under  the 
charter. 

They  farther  state  that,  looking  to  and  relying  on  the  writing 
filed,  and  some  others  of  like  character,  to  compensate  in  sonae 
degree  for  their  time,  labor  and  outlay  in  causing  said  railway  ex- 
tension, they  did  so  exert  themselves,  making  large  outlay  of  labor, 
time  and  money,  whereby  the  extension  was  made  of  a  railway  to 
the  point  mentioneti  in  the  contract,  and  within  the  time  men- 
tioned. .  But  it  is  not  still  alleged  appellants  had  any  interest  in  or 
control  of  the  Chattaroi  Railway  Company,  nor  that  they  had  any 
thing  to  do  with  organization  of  the  Ohio,  Kentucky  A  Virginia 
Railway  Company,  further  than  they  were  two  of  the  corporators. 
It  is  true  they  say  they  exerted  themselves  by  making  large  outlay 
of  money,  labor  and  time  in  causing  said  extension,  but  whether 
that  was  done  under  ol^igation  they  owed,  as  members,  to  the  new 
corporation,  is  not  stateS. 

We,  therefore,  think  that,  as  the  contract  does  not  import  any 
consideration  for  the  conveyance  by  appellee,  and  it  is  not  «uffi- 
ciently  alleged  in  the  petition  there  was  any,  the  |uilgment  sustain- 
ing the  demurrer  to  the  petition  must  be  sustained. 


F^ 
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BouBLiEB  Bros.  v.  Macauley. 
{FUedJan.  20,  1891.1 

Damages — Wilfully  procuring  or  inducing  anotknr  to  break  his  contract — Pari- 
ties to  actions, — Appellftnts  as  owners  of  Masonic  Temple  Theatre  made 
.  a  contract  with  A.,  manager  of  the  Mary  Anderson  Theatrical  Company,. 
by  which  that  company  would  perform  in  said  theatre  three  nights,  and 
appellee,  as  the  owner  of  a  rival  theatre,  as  is  alleged,  wilfully  induced  the 
manager  of  said  theatrical  company  to  break  his  contract  with  appellants 
and  his  company  to  perform  at  appellee^s  theatre  on  the  same  nights  it  was 
to  have  performed  at  appellants'  theatre,  and  appellee  had  done  said  wrong*- 
ful  acts  for  the  purpose  of  deriving  a  profit  to  himself.  Held — That  no 
caase  of  action  is  stated  in  the  petition,  as  the  principles  of  law  do  not  for- 
bid competition  in  business  by  obtaining  the  services  of  theatrical  talent 
in  the  conduct  of  theatres. 

Section  14,  a/ticle  16,  chapter  29,  General  Statutes,  making  it  unlawful 
for  any  one  to  wilfully  entice  or  persuade  any  person  who  has  contracted  to 
labor  to  abandon  his  contract,  was  not  intended  to  apply  to  contracts  for 
performance  of  dramatic  artists. 

The  doctrine  as  announced  in  the  case  of  Chambers  <fe  Marshall  v.  Bald- 
win applies  fully  to  this  case.  If  there  is  any  daipaget  that  has  resulted  to 
appellants  from  the  breach*  of  contract  the  manager,  who  was  a  party  to  it, 
is  alone  responsible. 

Xohn,  Baird  &  Speckert  for  appellants. 

E.  F.  Trabue  for  appellee. 

Appeal  from  JeflTerson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Jude:e  Lewis. 

The  cause  of  action  stated  in  the  petition  of  appellants  is,  in  sub- 
stance: That  being  owners  of  Masonic  Temple  Theatre,  in  Louis- 
ville, they,  in  1888,  made  a  contract  with  H.  E.  Abbey,  manager  of 
Mary  Anderson,  a  dramatic  performer  of  great  reputation,  and  her 
company,  whereby  it  was  agreed  they  were  to  perform  there  Feb- 
ruary 25,  26  and  27,  1889,  which  contract  ai^)ellants  complied  with 
in  every  respect,  having  at  great  expense  made  necessary  prepara- 
tions for  and  advertised  the  performance.  But  that  appellee,  owner 
of  a  rival  theatre,  though  having  notice  of  the  contract,  with  maii- 
lieious  intenl  to  injure  the  reputation  of  appellants,  and  of  their 
theatre  as  a  first-class  place  of  amusement,  and  their  business^ 
wrongfully  induced  and  procured  Mary  Anderson  to  refuse  to  per- 
form at  their  theatre,  and  made  a  contract  with  Abbey,  which  was 
carried  out,  for  performance  ot  Mary  Anderson  and  her  company 
at  his,  appellee's  theatre,  on  the  identical  days  it  had  been  previ- 
ously agreed  they  would  perform  at  the  theatre  of  appeuants. 
Whereby  they  were  injured  in  their  credit  and  standing  as  theatri- 
cal managers  and  deprived  of  profits  they  would  have  otherwise 
made,  to  their  damage,  &c. 

Appellee  is  alleged,  according  to  the  plain  meaning  of  the  peti- 
tion, to  have  done  the  act  complained  of  as  well  with  design  to 
benefit  himself  by  securing  performance  of  Mary  Anderson  and  her 
company  at  his  own  theatre,  as  with  malicious  intent  to  injure  ap- 
pellant^^.  Consequently,  two  principal  questions  of  law  arise  on  oe- 
murrer  to  the  petition.  First.  Whether  one  party  to  a  contract 
can  maintain  an  action  for  damages  against  a  person  who  mall-  ■ 
ciously  advised  and  procured  the  other  party  to  break  it.    Second. 
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Whether  an  act,  lawful  in  itself,  can  become  actionable  solely  be- 
cause it  was  done  maliciously. 

These  two  questions  were  considered  and  determined  by  this  court 
in  the  case  of  Chambers  &  Marshall  v.  Baldwin,  decided  at  the 
present  term,  and  a  rediscussion  of  them  is,  therefore,  unnece^ary. 
The  cause  of  that  action,  as  stated  in  the  petition,  was  that  the^ 
plaintiffs  having  made  a  contract  with  one  Wise  for  sale  and  deKv-  * 
ery  of  his  crop  of  tobacco,  at  a  price  agreed  on,  defendant,  being 
also  a  tobacco  dealer,  maliciously  and  with  design  to  injure  by  de- 
priving them  of  profit  op  their  purchase,  and  to  benefit  himself  by 
becoming  purchaser  in  their  stead,  advised  and  procured  Wise,  who 
would  else  have  kept  and  performed,  to  break  the  contract. 

It  is,  however,  contended  for  appellants  that  the  principle  upon  • 
which  the  leading  English  case  of  Luraley  v.  Gye,  2  Ell.  and  Bl., 
228,  was  decided,  is  correct  and  applicable  to  this.  The  complaint 
in  that  action  was  that  the  defendant  maliciously  enticed  and  pro- 
cured a  person,  under  a  binding  contract,  to  perform  at  plaintiff's  thea- 
tre, to  refuse  to  perform  and  abandon  the  contract.  And  in  one 
count  of  the  declaration  there  was  an  allegation,  not  made  in  this 
case,  that  the  person  had  agreed  to  perform  as,  and  had  become  and 
was,  plaintiff'^s  dramatic  artist  when  so  procured  to  abandon  the 
employment. 

But  it  is  proper  to  say  no  distinction  was  taken  by  the  court  be-  i 
tween  the  contract,  regarded  as  merely  executory,  and  as  being  in  i 
course  of  execution,  the  majority  of  the  judges  deciding  the  action  ] 
would  lie  in  either  case,  while  Justice  Coleridge,  who  delivered  a  | 
dissenting  opinion,  contended  it  would  lie  in  neither. 

Unlike  this  case  the  act,  made  cause  of  action,  was  there  allc^ 
to  have  been  committed  with  no  other  than  a  malicious  motive,  and, 
inferential ly,  for  no  other  than  a  purpose  to  injure  the  plaintiff.  But 
the  dissimilariiy  is  not  material,  beoi\use  if  the  principle  by  which 
the  decision  of  that  case  was  controlled  can  be  applied  here,  as  there, 
without  qualification  or  condition,  this  action  will  lie. 

The  theory  upon  which  Lumley  v.  Gye  seems  to  have  been  de- 
cided is,  that  remedies  given  by  the  common  law  in  such  cases  as 
that  are  not  limited  to  Any  description  of  servants  or  service,  and 
the  action  was  maintained  upon  the  principle  stated  in  Comyns*  Di- 
gest, that  "in  all  cases  where  a  man  has  a  temporal  lass  or  damage 
by  the  wrong  of  another  he  may  have  an  action  upon  the  case,  to  be 
repaired  in  damages." 

But  it  was  held  in  Chambers  &  Marshall  v.  Baldwin  that  to  main- 
tain an  action  uiK)n  the  case  at  common  law  the  act  upon  which  it  is 
founded  must  not  only  amount  to  a  legal  wrong,  but  be  the  proxi- 
mate cause  of  the  loss  or  damage  sustained.  And  that  upon  prin- 
ciple and  according  to  decided  weight  of  authority  in  the  United 
States,  whether  a  legal  wrong  has  been  done  or  not,  depen<ls  upon 
the  nature  and  quality  of  the  act,  not  upon  the  motive  of  the  per- 
son doing  it.  The  following  clear  and  forcible  statement  of  the 
proposition,  in  Jenkins  v.  Fowler,  24  Pa.  St.,  308,  being  quoted  and 
approved:  '^Malicious  motivt»s  make  a  bad  case  worse,  but  they  can 
not  make  that  wrong  which,  in  its  own  essence,  is  lawful." 

In  reference  to  the  other  ot  the  two  main  questions  involved,  it 
was  there  held  that  as  the  reasonable  and  necessary  presumption,  in 
every  case  of  a  binding  contract,  is  that  each  party  enters  into  it 
with  his  eyes  open  and  purpose  and  expectation  of  looking  alone  to 
the  other  party  for  redress  in  case  of  breach  by  him,  the  follow- 
ing rule,  stated  in  Cooiey  on  Torts,  497,  and  previously  contended 
for  by  Justice  Coleridge  in  Lumley  v.  Gye,  is  correct  on  twth 
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principle  and  policy:  **An  action  can  not,  in  general,  be  main- 
taioed  for  inducing  a  third  person  to  break  his  contract.  The  con- 
sequence, after  all,  being:  only  a  broken  contract  for  which  the  party 
to  the  contract  may  have  his  remedy  by  suing:  upon  it."  And  it  was 
further  held  that  there  can  be  consistently  and  safely  but  two  classes 
of  exception  to  that  rule.  One  was  made  by  the  English  Statute  of 
Laborers,  passed  in  25  Edward  III,  to  apply  where  apprentices,  me- 
nial servants  and  others,  whose  sole  means  of  living  was  by  manual 
labor,  were  enticed  to  leave  their  employment,  and  may  be  applied  in 
this  state  in  virtue  of  and  as  regulated  by  our  own  statutes.  The 
other  arises  where  one  party  to  a  contract  has  been  procured  against 
his  will,  or  contrary  to  his  purpose  by  coercion  or  deception  of  a  per- 
son to  break  it  to  the  damage  of  the  other  party. 

If  the  opinion  of  this  court  in  that  case  is  to  stand,  it  does  not 
make  any  ditference  whether  appellee  was  actuated  by  merely  ma- 
licious motive  to  injure  appellants,  or  by  that  and  the  additional 
one  of  personal  benefit,  -t^nd  it  is,  therefore,  necessary  to  inquire 
whether  the  facts  stated  bring  this  case  within  the  first  namecl  ex- 
ception to  the  rule,  that  only  a  party  to  a  contract  can  be  sued 
for  its  breach ;  the  other  exception  manifestly  having  no  applica- 
tion. But,  of  course,  the  question  whether  the  act  was  in  itself  a  le- 
gal wrong  is  always  in  such  case  vital  and  precedent. 

It  is  not  the  policy  of  law  to  restrict  or  discourage  competition  in 
any  business  or  occupation,  whether  concerning  property  or  personal 
service,  there  being  no  good  reason  for  making  more  stringent  reg- 
ulations in  respect  to  the  latter,  except  where  some  one  of  the  do- 
^mestic  relations  exist  than  the  former. 

For.  if  in  order  to  leave  sale  and  exchange  of  property  free  and 
unrestrained,  a  person  may  lawfully  and  without  legal  inquisition 
of  his  motive,  buy  what  another  offers  for  sale  and  has  right  to  sell, 
it  is  no  less  just  and  expedient  that  in  order  to  have  fair  remunera- 
tion for  labor,  a  person  be  allowed  to  hire  the  service  of  any  one, 
sui  juris y  who  offers  to  be  hired.  And  in  every  case  the  employer 
should  be  required  to  look  alone  to  the  person  employed  for  breach 
of  the  contract,  just  as  the  seller  must  look  to  the  buyer,  and  the 
crcjditor  to  the  debtor,  in  default  of  payment.  For  to  enforce  a  doc- 
trine making  the  hirer  responsible  for  breach  by  the  person  hired,  of 
a  previous  contract  with  another,  involves  legal  recognition  of  a 
personal  dominion,  bordering  on  pure  servitude,  which  is  neither  in 
harmony  with  our  form  of  government  nor  well  for  those  who  la- 
bor for  subsistence  And  such  doctrine  can  be  applied  in  this  State 
only  when  expressly  provided  by  statute,  and,  being  arbitrary, 
should  be  extended  no  farth^  than  was  clearly  intended  by  the 
Xie^slature. 

Ciiapter  74,  General  Statutes,  prescribes  rights  and  duties  growing 
out  of  the  relation  of  master  and  apprentice ;  and  article  2  thereof 
provides,  as  was  done  by  the  statute  of  1798,  that  persons  who  come 
into  this  State  under  a  contract  t«)  serve  another,  in  any  occupation^ 
shall  be  compelled  to  perform  the  contract  specifically,  during  the 
time  thereof,  not  exceeding  seven  years.  But  the  only  existing 
statutory  provision  which  authorizes  another  than  a  party  to  it  to 
sue  for  a  breach  of  contract  is  section  15,  article  14,  chapter  29, as  fol- 
lows: **If  any  person  shall  wilfully  entice,  persuade,  or  otherwise 
influence  any  person  or  persons,  who  have  contracted  to  labor  for  a 
fixed  period  of  time,  to  al)andon  such  contract  l)efore  such  period  of 
service  sliall  have  expired,  without  the  consent  of  the  employer, 
shall  be  fined  not  exceeding  fifty  dollars,  and  be  liable  to  the  party 
injured  for  such  damage  as  he  or  they  may  have  sustained."    We 
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are  satisfied  that  statute  passed  soon  after  slavery  ceased  to  exist  in 
this  State,  and  consequent  chanj^e  of  the  hibor  system  took  place, 
was  intended  to  apply  principally  to  farm  laborers;  and  to  extend 
application  of  it  so  as  to  include  contracts  for  performance  of  dramatic 
artists,  would  be  not  only  fraught  with  much  injustice,  unnecessary 
strife  and  litigation,  but  entirely  beyond  the  intended  scope  and  op- 
eration of  it. 

In  our  opinion,  the  only  remedy  appellants  have  is  against  Abbey, 
who  made,  and  whose  voluntary  breach  of  the  contract  was  the  di- 
rect cause  of  the  alleged  loss  and  damage,  and  the  action  can  not 
be  maintained  against  appellee. 

Judgment  affirmed. 


RuDD,  &c.  V.  Ford. 

iFiledJan.  31,  1891.) 

Landlord  auii  tenant — Exemptions  to  sub-tenant — A  landlord  can  not  sobjeet 
to  the  satisfaction  of  hU  debt  for  rent  the  property  of  his  job-teDanft, 
which  is  exempt.  The  sub-tenant  will  be  conMtraed  to  be  a  debtor  ot  the 
landlord  within  the  meaning  of  the  statute,  allowing  exemptions  whenerer 
the  landlord  attempts  to  subject  his  property  to  satisfy  his  claim  for  rent. 
This  construction  of  the  statute  is  consistent  with  the  humane  intentions  of 
tne  law  makers  towards  poor  debtors  and  their  families. 

Wilfred  Carrico  for  appellants, 

W.  T.  Ellis  for  appellee. 

Appeal  from  Daviess  Circuit  CJourt. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellant,  J.  C.  Rudd,  rented  certain  lands  to  one  Allen  for 
one  year.  The  rent  was  payable  on  January  30,  1888,  which  was 
the  end  of  term. 

Allen,  without  the  kn()wledo:e  of  Rudd,  sub-let  a  small  pirtof 
the  land  to  the  appellee,  J.  W.  Ford,  who  cultivated  it  in  tobacco, 
Allen  to  get  one-half  of  it  as  rent.  The  crop  was  sold  and  removed 
from,  the  premises  on  and  shortly  prior  to  January  14,  1888.  Jan- 
uary 30,  1888,  the  purchasers.  Jay  Hardy  &  Co.,  disregarding  the 
protests  of  Ford,  paid  the  proceeds  to  Rudd  upon  his  rent,  he  hav- 
ing indemnified  them  in  doing  so. 

Ford  was  a  housekeeper,  his  family  consisting  of  himself,  wife 
and  eight  children.  He  had  no  property,  save  his  part  of  the  to- 
bacco, or  its  proceeds. 

The  lower  court  held  that  Rudd,  as  landlord,  had  a  lien  upon  the 
tobacco  or  its  proceeds,  but  that  it  was  subject  to  a  claim  by  Ford 
under  the  exemption  law. 

The  amount  allowed  the  latter  does  not  exceed  what  he  is  entitled 
to  as  an  exemption,  if  his  case  comes  within  the  statute;  and  the 
only  question  necessary  to  be  considered  is,  whether  a  sub-tenant,  who 
enters  under  a  tenant  who  holds  for  a  term  not  exceeding  a  year,  is 
entitled  to  the  exemption  allowed  by  section  1  of  the  act  of  May  17, 
1886  (General  Statutes,  page  571),  as  against  the  clayn  of  the  land- 
lord upon  the  original  tenant.  It  says:  "The  following  property 
shall  be  exempt  from  execution,  attachment,  distress,  or  fee  bill, 
namely:    ♦    *    *    *    all  wearing  apparel,  sufficient  provlsloos,  in- 
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<?luding  breadstuff  and  animal  food  to  sustain  the  family  for  one 
year ;  if  not  on  hand,  other  personal  property,  money ^  or  growing 
crop,  nor  to  exceed  forty  dollars  in  value,  for  each  member  of  the 
fannily."  *  «  *  *  The  statute  relative  to  landlord  and  tenant 
provides,  that  the  personal  estate  of  asub-tenant,fouHd  on  the  rented 
premises  shall  be  liable  to  distraint  by  the  landlord,  and  that  he 
shall  have  **  a  superior  lien  on  the  produce  of  the  farm,  or  premises 
rented,  on  the  fixtures,  on  the  household  furniture  and  other  per- 
sonal property  of  the  tenant,  or  under  tenant,  owned  by  him,  after 
possession  is  taken  under  the  lease,  biit  such  lease  shall  not  be  for 
more  than  one  year's  rent  due,  or  to  become  due,  nor  for  any  rent 
which  has  been  due  for  more  than  one  hundred  and  twenty  days." 
Oeneral  Statutes,  chapter  66,  article  2,  section  13. 

The  exemption  statute  applies,  however,  as  aj^ainst  the  landlord's 
lien.  He  can  not  seize  for  his  rent  the  property  which  is  exempt  to 
the  tenant.  The  lien  is  subordinate  to  this  right  of  the  latter.  The 
:Statute  relating  to  landlord  and  tenant,  expressly  says:  ''Property 
exeaipted  from  execution  shall  be  also  exempted  from  distress  or 
itttaehment  for  rent,  except  for  money  or  property  furnished  the 
tenant  by  the  landlord,  for  the  purpose  of  enabling  the  tenant  to  sub- 
sist, or  to  raise  his  crop,  for  which  the  landlord  shall  have  a  lien  on 
the  whole  crop  of  the  tenant,  raised  on  the  leased  or  rented  prem- 
ises."    General  Statutes,  chapter  66,  article  6,  section  5. 

It  is  said,  however,  that  the  exemption  statute  only  applies  as  be- 
tween debtor  and  creditor;  that  the  sub-tenant  is  not  the  debtor  of 
the  original  landlord,  and  that,  therefore,  he  can  not  claim  the  ex- 
-ennption  as  against  him.  Our  statute  does  not  use  the  word 
^•debtor,"  but,  conceding  that  an  exemption  ordinarily  applies  to 
the  relation  existing  between  creditor  and  debtor,  yet  does  not  the 
sub-tenant,  when  the  original  landlord  attempts  to  seize  his  prop- 
-erty  for  the  rent,  occupy  the  relation  of  debtor  within  the  spirit  of 
the  statute? 

It  was  enacted  for  humane  purposes;  the  intended  policy  is  to  be 
considered,  and  it  is  to  he  liberally  construed  in  furtherance  of  the 
:flpiritand  policy  which  led  to  its  adoption. 

The  w.,rd  **  debtor,"  in  its  broad  sense,  implies  liability;  and,  if 
our  exemption  statute  is  taken  as  having  been  enacted  with  the 
view  that  the  words  ''creditor,"  and  '^debtor,"  were  to  be  under- 
stood, although  not  used,  then,  in  view  of  the  purpose  and  spirit  of 
the  law,  they  should  be  given  their  broadest  meaning. 

It  ]&  a  stern  statutory  rule  which  makes  the  property  of  the  sub- 
-tenant  liable  for  the  rent  owing  to  the  original  landlord ;  and  the 
latter  can  not  well  complain  if  another  statutory  provision,  enacted 
for  a  benevolent  purpose  and  dictated  by  a  proper  policy,  exempts 
certain  property  from  liability  to  his  claim.  The  law  has  provided 
hina  with  a  remedy  ample  for  his  protection.  He  may,  if  the  lease 
l>e  not  for  a  longer  term  than  two  years,  dispossess  the  occupant,  if 
the  tenant  sub-lets  the  premises  without  his  written  consent. 

The  case  before  us  is  not  like  one  where  the  landlord's  lien  has  at- 
tached, and  then  a  sale  is  made  of  the  property. 

In  such  a  case  he  may,  of  cour>=e,  follow  it  in  the  hands  of  the 
-vendee,  and  subject  it  to  his  lien,  if  he  does  so  within  the  period  pre- 
scribed by  the  statute ;  and  this  was  the  case  presented  in  Eberhart's 
appeal,  39  Penn.  St.,  509.  Moreover,  the  statute  under  which  the 
.exemption  was  there  claimed  expreasly  used  the  terra  "debtor." 

Here,  however,  the  property  or  its  proceeds,  which  is  sought  to 
t>e  subjected,  always  belonged  to  the  sub-tenant.  It  is  true  it  was 
xaised  upon  the  rented  land ;  but  the  superior  lien  given  to  the 
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original  landlord  as  to  it  is  subject  to  the  tenant's  right  of  exemption. 
The  statute  also  gives  the  landlord  a  superior  lien  on  the  household 
furniture  and  other  personal  property  of  the  tenant  and  sub-tenant, 
owned  by  him  after  possession  is  taken  under  the  lease;  but, sup- 
pose a  sub-tenant  has  but  one  horse  or  one  table,  both  of  which  are 
exempt  by  the  statute,  will  it  be  contended  that  the  original  land- 
lord could  dist»-ain  them  for  the  reason  that,  in  the  strict  meaning 
of  the  terms,  the  relation  of  creditor  and  debtor  does  not  exist  be- 
tween him  and  the  sub-tenant?  Equal  reason  exists  for  the  right 
to  do,  so,  if  the  property  or  its  proceetls  now  claimed  as  exempt 
is  not  so ;  and  thus  the  sub-tenant  may  be  stripped  of  all  his  exempt 
property,  and  his  family  left  utterly  destitute.  8uch  a  construction 
would  defeat  the  humane  purpose  of  the  statute,  and  the  spirit  of 
it  does  not  admit  of  such  an  interpretation.  Patterson  v.  Moseby, 
318.  opinion.  Court  of  Appeals,  April  15, 1880. 

The  lien  of  the  landlord,  in  a  case  like  this  one,  does  not  attach 
to  the  property  prior  to  the  vesti;ig  of  the  right  to  it  in  the  sub- 
tenant; and,  therefore,  while  the  statute  gives  the  former  a  lien 
upon  it,  yet  it  is  subject  to  the  statutory  right  of  the  latter  to  hi» 
proper  exemption,  because,  in  case  of  distraint,  .the  statute  ex- 
pressly provides  that  it  shall  be  subject  to  any  existing  exemption 
right. 

A  proper  construction  of  the  statute  requires  that  whenever  the 
landlord,  in  a  case  like  this  one,  attempts  to  subject  the  property  of 
the  sub-tenant  to  his  claim  for  rent,  whether  that  property  be  the 
crop  raised  by  the  sub-tenant  upon  the  land,  or  otherwise,  he  is  en- 
titled to  the  statutory  exemption,  because  his  property  is  sought  to 
be  made  liable,  and  as  against  that  liability  the  exemption  is  al- 
lowed. 

The  judgment  below  conformed  to  this  view,  and  it  is,  there- 
fore, affirmed. 


BLYEW  v.   CoMMONW^EALiTH. 

{Filed  Feb.  3,  1891.) 

1.  Criminal  law — Jurisdiction — Former  jeopardy — Nnv  trial — On  appeal: 
froir  a  convictioa  f or  murder  committed  in  1868.  appellant  urges  as  errbn 
committed  by  the  lower  court  to  hia  prejudice,  that  the  lower  court  refuted 
hia  pleaa  that  he  had  been  tried  and  convicted  for  the  same  offense  in  the 
United  States  Circuit  Court ;  that  he  was  tried  in  1890  on  a  new  indictmeotr 
instead  of  the  indictment  found  in  1878  ;  that  the  court  refused  him  a  oew 
trial  on  his  motion  showing  that,  after  the  jury  had  refhred  to  cooiider  of 
their  verdict,  two  of  the  jurors  retired  together  into  a  different  room  from 
the  other  jurors,  and  were  absent  abput  thirty  minutes.  //<f/»/— That  the- 
plea  of  conviction  in  the  United  States  Court  was  not  good,  as  thai  conrt 
had  no  jurisdiction  of  the  offense  ;  that  the  trial,  having  been  had  on  a 
new  indictment  for  the  same  offense  as  charged  in  the  old  indictment,  ean 
not  be  deemed  prejudicial  to  appellant.  While  there.is  no  autboritj.  under 
the  Code,  for  finding  a  new  indictment,  unless  under  an  order  of  court  dis- 
posing of  the  old  one,  it  will  be  presumed  that  the  old  one  had  been  lost  or 
mislaid  during  the  interval  between  the  finding  of  the  old  indictment  and 
the  new,  during  the  greater  part  of  which  time  appellant  was  at  large  and 
beyond  the  jurisdiction  of  the  court,  having  made  his  escape  from  jaiL 
Nor  did  the  court  err  in  refusing  to  grant  a  new  trial  on  account  of  tbe 
separation  of  the  jury,  there  being  no  evidence  that  any  nndue  influence 
was  exercised  over  them  by  any  person.    While  the  practice  of  permitting 
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juries  to  separate  is  not  approved,  yet  their  verdict  should  not  be  disturbed 
nnless  undue  influence  is  shown. 

2.  Evidence— Dying  declarations — It  was  not  error  to  permit  parol  proof  of 
dying  declaration  of  decedent,  the  bill  of  exceptions  failing  to  show  that 
anch  declarations  had  been  reduced  to  writing. 

Thomas  &  Pugh  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Lewis  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

It  appears  that  the  crime  of  murder,  the  conviction  for  which 
appellant  now  complains  of,  was  committed  in  1868,  and  he  states  in 
the  plea  filed  in  the  lower  court  he  was  for  the  offense  indicted, 
tried  and  convicted  in  the  I'nited  States  Circuit  Court.  He  further 
states  that  he  was  afterwards,  in  1873,  indicted  and  tried  in  the  same 
court  when  the  judgment  appealed  from  was  rendered,  but  there 
was  then  Ho  verdict  or  judgrment  rendered,  the  jury  disagreeing. 
It  appears  thaft  after  that  appellant  escaped  from  jail,  and  remained 
out  of  the  jurisdiction  of  the  court  until  1890,  when  another  indict- 
ment was  found,  and  under  it,  and  not  the  one  of  1873,  he  was  con- 
victed. 

1.  As  the  United  States  Circuit  Court  had  no  jurisdiction  of  the 
offense,  he  has  not,  in  the  meaning  of  section  14,  article  13  of  the 
State  Constitution,  "for  the  same  Offense,  been  twice  put  in  jeopardy 
of  his  life,"  and  there  was  nothing  to  prevent  the  trial  and  convic- 
tion in  the  State  court. 

2.  Section  118,  Criminal  Code,  defines  an  indictment  as  an  accusa- 
tion in  writing,  found  and  presented  by  a  grand  jury  to  the  court  in 
which  they  are  impaneled,  charging  a  person  with  the  commission 
of  a  public  offense. 

It  does  not  appear  whj*  appellant  was  tried  under  the  indictment 
found  in  1890,  instead  of  the  one  found  in  1873,  and  it  must, 
therefore,  be  assumed  the  first  one  was  lost  or  mislaid,  during 
the  long  period  which  elapsed  between  1873,  when  appellant  fled, 
and  1890,  when  he  was  re-arrested.  But  while  there  is  no  provision 
in  the  Code  expressly  authorizing  a  new  indictment,  found  without 
some  order  of  court  in  reference  to  the  first  one,  we  do  not  see  how 
appellant's  substantial  rights  have  been  prejudiced,  for  he  has,  by 
the  new  indictment,  been  accused  of  and  put  on  trial  for  the  identi- 
cal ofl'ense  with  which  he  was  charged  in  the  other,  and  in  every 
particular  the  same  proceeding  has  been  had  that  could  have  taken 
place  if  there  had  been  but  one  indictment. 

Upon  the  motion  for  a  new  trial,  affidavits  were  filed  tending  to 
show  that,  after  the  case  was  submitted  to  the  jury  and  they  had 
retired  to  their  room  in  the  court-house  for  deliberation,  two  of  the 
jurors  went  to  another  room  in  the  same  building  and  remained 
thirty  minutes  or  more  away  from  the  other  jurors. 

It  is  the  policy  of  the  law  and  necessary  to  the  ends  of  justice 
that  jurors  should  be  kept  together,  and  freed  from  communication 
with  other  persons  on  any  subject  ccmnected  with  the  trial ;  and  it 
is  furthermore  made  their  duty  not  to  converse  with  each  other  on 
any  subject  connected  with  the  trial,  nor  express  any  opinion  there- 
on, until  the  case  is  finally  submitted  to  them.  But  no  authority 
exists  in  the  court  to  set  aside  a  verdict  returned  freely  and  with 
apparent  unanimity,  when  there  is  no  evidence  whatever  of  undue 
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influence  or  interference  by  others,  merely  because  two  of  the  jury 
reiay  have  conversedor  deliberated  apart  from  the  others  for  a  short 
time  in  the  same  room,  or  even  an  adjoining  room.  Argument  and. 
suggestions  from  one  to  others,  or  evpn  another  member  of  a  jury, 
are  not  only  proper,  but  necessary  in  many  cases  to  agreement  on  a 
verdict,  and,  when  it  has  been  reached,  it  is  not  the  province  of  the 
court  to  inquire  how  it  was  done,  in  the  absence  of  undue  influence 
by  outsiders. 

The  objection  that  the  dying  declarations  of  the  person  appellant 
is  charged  to  have  murdered,  were  proved  bj'  oral  testimony,  with- 
out production  of  or  accounting  for  the  writing  in  which  it  is  con- 
tended they  were  contained,  can  not  avail  for  the  reason  that  the 
bill  of  exceptions,  as  it  appears  to  us,  does  not  show  the  declarations 
were  reduced  to  writing.  It  is  true  the  bill,  as  first  written  and 
signed  by  the  judge,  in  the  absence  of  the  commonwealth's  attor- 
ney, shows  the  dying  declarations  were  reduced  to  writing;  but 
upon  his  motion,  and  tiy  order  of  court,  that  part  of  the  bill  was 
stricken  out,  and  it  does  not  now  appear  to  this  court  that  fact  was 
proved  on  the  trial ;  consequently,  the  evidence  was  conapetent. 

Perceiving  no  error  of  law  to  the  prejudice  of  appellant's  sub- 
stantial rights,  the  judgment  is  affirmed. 


McFabland  v.  Baugh,  &c. 
{Filed  Feb.  3,  1891--iVb^  to  be  reported.) 

1.  Quutin^  ti(U—Esto/ipel—VL\x9ib?iTi^  and'  wife,  having  been  given  a  tract 
of  land  by  the  father  of  the  wife,  under  a  parol  contract,  and  ponseMioii 
delivered  to  them,  they,  by  parol  contract,  gave  to  the  trustees  of  a  school 
district  one  acre  of  ground,  upon  which  to  erect  a  school-house.  The  acre 
of  ground  wajt  not  surveyed,  but  was  stepped  off  by  appellant  and  others, 
and  estimated  as  containing  one  acre,  and  appellant  assisted  in  erecting  s 
school-house  thereon,  which  has  been  used  as  such  since  1870.  After  the 
legal  title  to  the  whole  tract  had  been  conveyed  to  the  husband  and  vife. 
and  they  had  conveyed  same  to  appellant,  he  instituted  this  action  to  quiet 
his  title  to  a  field  containing  nine  acres,  the  school  house  lot  being  a  part 
of  sagie.  Heiii — That  the  appellant  is  estopped  by  his  acts  to  claim  the 
school-house  lot.  and  the  chancellor  should  have  directed  the  school-house 
lot  to  be  laid  off  so  as  to  contain  one  acre,  with  the  school-house  as  near 
the  centre  thereof  as  practicable,  and  that  a  conveyance  for  same  should  be 
made  to  the  trustees  of  the  school  district,  but  to  revert  to  appellant  when- 
ever it  should  cease  to  be  used  for  school  purposes. 

2.  Easement— The  way  over  lands  of  another,  used  by  pupils  for  a  period 
of  fifteen  years  of  ingress  and  egress  to  and  from  a  school-house,  will  be 
recognized  as  a  necessary  appurtenant  to  said  school-house.  The  owner  of 
adjoining  lands,  having  granted  the  site  for  the  school-house,  it  will  be  pre- 
sumed that  he  also  granted  a  necessary  way  to  and  from  said  lot. 

Montgomery  &  Jones  for  appellant. 

J.  E.  Hays  for  appellees. 

Appeal  from  Russell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pry  or. 

This  proceeding,  under  the  former  practice,  could  be  called  a  bill 
quia  timetj  and  it  seems  to  this  court  that  the  chancellor  erred  in 
dismissing  the  petition. 
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Many  years  ap:o  one  Samuel  Lony  ^ave  by  parol  to  his  daughter, 
Mrs.  McFarland,  and  to  her  husband.  Win.  McFarland,  a  tract  of 
land  and  placed  them  In  possession.  While  in  the  occupancy  of  the 
land,  and  before  any  conveyance  was  made  by  the  father-in-law, 
McFarland  g:ave  to  the  trustees  of  School  District  No.  32  one  acre  of 
this  land,  upon  which  to  build  a  school-house.  The  trustees  took 
possession  and  built  the  house,  and  have  been  usinpr  it  for  school 
purposes  since  the  year  1870.  The  acre  was  not  laid  off  by  any  reg- 
ular survey,  but  the  distance  each  way  stepped  by  those  present,  so 
as  to  embrace  what  they  supposed  would  be  that  much  ground. 
The  present  appellant  was  present,  and  took  part  in  the  building  of 
the  house  and  in  making  this  survey.  Lony  subsequently  made  to 
Win.  McFarland  and  his  wife>i  deed  to  th6  tract  of  land  including 
this  school  property,  and  after  this  the  husband  and  wife  conveyed 
it  to  the  appellant,  Benj.  McFarland,  who  is  now  asserting  claim  to 
the  property,  and  asks  that  his  title  be  quieted  to  the  nine-acre  field 
in  which  the  school  building  is  located. 

We  think  there  can  be  no  question  about  the  right  of  the  trustees 
to  the  use,  title  and  the  possession  of  the  acre  of  land  and  the  school 
building,  and  if  that  was  the  only  question  involved,  the  judgment 
would  be  affirmed.  It  seems  from  the  testimony  that  the  location 
or  boundary  of  the  acre  of  land  is  not  accurately  defined,  and  that 
those  in  possession  of  the  school  building  are  constantly  trespassing 
upon  the  adjoining  land  in  the  same  field,  and  are  claiming  that  the 
boundaries  of  the  school  property  ini'lude  a  part  of  the  orchard 
planted  by  the  appellant  since  his  purchase,  and  the  parties  are  left 
at  sea  as  to  the  extent  of  their  rights.  The  chancellor,  therefore, 
should  have  directed  a  survey,  so  as  to  include  the  building,  and 
containing  one  acre  of  this  land,  and,  in  making  it,  should  leave 
out  the  orchard,  or  any  part  of  it  belonging  to  the  appellant,  but 
should  leave  the  building  as  near  the  centre  of  the  acre  lot  as  prac- 
ticable. He  should  have  corners  planted  so  as  to  mark  the  bound- 
ary. 

Another  question  is  as  to  the  right  of  ingress  and  egress  to  the 
school-house.  It  appears  that  there  is  a  well-defined  way  that  has 
been  used  for  over  fifteen  years  by  the  scholars  in  reaching  the 
school-room,  and  this  right  they  should  be  allowed  to  exercise,  and 
even  if  the  use  has  not  been  enjoyed  for  the  statutory  period,  the 
owner,  having  sold  the  land,  or  induced  the  erection  of  the  build- 
ing, must  be  presumed  to  have  given  the  right  of  way  to  it.  When 
the  survey  is  made  a  conveyance  should  be  made  to  the  trustees  of 
the  acre  of  ground,  with  the  right  of  ingress  and  egress,  for  the 
benefit  of  the  school  district,  the  property  to  revert  to  the  appellant 
when  the  property  is  abandoned  and  no  longer  used  for  school  pur- 
posss.  It  seems  that  such  was  the  agreement  between  McFarland, 
the  donor,  and  the  trustees,  or  those  living  in  the  district.  They 
were  all,  or  many  of  them,  aiding  by  their  labor  and  means  to  build 
this  house,  and  the  donor  agreed  to  give  the  ground  if  the  other 
parties  interested  would  ere'?t  the  building.  This  has  been  done, 
and  the  parties,  both  William  and  Benjamin  McFarland,  are  estop- 
ped to  assert  title  to  this  laud.  They  stood  by  and  saw  the  building 
erected;  one  was  the  donor,  and  the  other  aided  in  building  the 
same,  and  now  to  claim  it  is  inequitable  and  unjust  to  those  who 
contributed  their  means  and  labor  to  aid  in  such  a  beneficent  enter- 
prise. 

Judgment  reversed  and  remanded  for  proceedings  consistent  with 
this  opinion. 
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CORNEILISON    V.   TONEY. 

(Filed  Jan.  21\1S91.) 

1.  Refusal  to  issue  ivKit  of  habeas  corpus — A  judge,  in  acting  npon  an  appli- 
cation for  a  writ  of  habeas  corpus,  acts  in  his  judicial  character,  and  his  re- 
fusal to  issue  the  writ  to  one  entitled  to  it  does  not  subject  him  to  the  penalty 
imposed  by  secton  4(>1  of  the  Criminal  Code,  if  he  considered  the  applica- 
tion, and  his  refusal  to  issue  the  writ  was  merely  an  error  of  judgment,  and 
not  from  corrupt  motives. 

2.  Same — The  writ  of  habeas  corpus  is  a  discretionary  writ,  to  be  issned 
only  when  it  is  shown  by  the  petition,  or  otherwise,  !hat  there  is  probable 
canse  to  believe  that  the  applicant  is  detained  without  lawful  authority. 

3.  Same — That  one  is  held  '*  under  a  judgment  obtained  by  fraud  and  for- 
gery on  a  forged  indictment  "  is  not  sufficient  to  entitle  him  to  a  writ  of 
habeas  corpus.     The  judgment  is  conclusive  until  reversed  or  set  aside  by  the 

*  proper,  tribunal. 

4.  5<2w«?— That  one  is'held  under  a  re-arreist  and  re-imprisonment  for  the 
same  offense  and  same  imprisonment  from  which  he  was  lawfully  discharged, 
under  a  writ  of  habeas  corpus^  is  not  sufficient  to  entitle  him  to  another  writ, 
there  being  nothing  to  show  that  the  officer  who  issued  and  tried  the  writ 
under  which  he  was  discharged  had  jurisdiction. 

6.  Sime — The  fact  that  one  is  imprisoned,  under  a  judgment,  in  a  jail  of 
ia  county  other  than  that  in  which  he  was  tried,  is  not  sufficient  to  entitle 
him  to  the  writ.  It  is  to  be  presumed  that  his  removal  was  duly  authorised 
by  the  competent  tribunal,  in  the  absence  of  any  allegation  ehowing  how  or 
why  he  was  removed. 

Samuel  McKee  for  appellant. 

O'Neal,  Jackson  &  Phelps  for  appellee. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Presiding  Judge  Barbour. 

This  is  an  action  brought  by  the  appellant  against  the  appellee,  the 
judge  of  the  Louisville  Law  and  Equity  Court  (to  whom  the  ap- 
pellant had  applied  for  a  writ  of  habeas  corpus^  which  was  denied 
hini),  to  recover  the  penalty  of  $500,  under  section  401  of  the  Crim- 
inal Code. 

**  The  writ  of  habeas  corpus  shall  be  issued  upon  petition  on  be- 
half of  any  one  showing,  by  affidavit  or  otherwise,  probable  cause  ta 
believe  he  is  detained  without  lawful  authority,  or  is  imprisoned, 
when,  by  law,  he  is  entitled  to  bail.*'  Section  399,  Criminal  Code. 
And  **  if  any  officer,  authorized  to  grant  the  writ,  shall,  when  le- 
gally applied  to,  refuse  to  issue  it,  he  shall  forfeit  and  pay  to  the  per- 
son in  whose  behalf  it  was  applied  for,  $500."  Section  401.  The  latter 
section  refers  to  the  former,  and  an  application  is  legally  made  only 
when  it  is  shown  by  the  petition,  or  otherwise,  that  there  is  probable 
cause  to  believe  that  the  applicant  is  detained  without  lawful  au- 
thority. Who  is  to  determine  whether  the  probable  cause  is  shown? 
Manitestly  the  judge  to  whom  the  application  is  made.  It  was  so 
held  in  Bethurman  v.  Black,  11  Bush,  632,  where  the  court  says:  ''A 
person  in  prison  is  not  entitled  to  a  writ  of /ia6^flwcorpM«,asofcouree. 
It  is  a  discretionary  writ,  to  be  issued  upon  probablecause  being  shown, 
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and  if,  upon  the  face  of  the  petition  therefor,  it  appears  that  there  is 
no  sufficient  ground  for  the  release  of  the  prisoner,  the  writ  will  be 
denied." 

It  is  a  discretionary  w^it,  says  Judge  Cofer.  The  consideration  of 
the  application,  and  the  granting  or  refusal  of  the  writ  can  not,  then, 
be  mere  ministerial  acts.  They  necessarily  invoke  the  exercise  of 
judicial  discretion.  If,  upon  the  inspection  of  the  petition,  or  other 
evidence,  the  judge  is  of  opinion  that  probable  cause  for'  believing 
the  applicant  to  be  illegally  detained  is  not  shown,  it  is  not  only  his 
right,  but  his  duty  to  refuse  the  writ ;  and,  to  hold  that  he  is,  in  such 
case,  liable  to  the  penalty  fixed  in  the  statute,  because,  in  the  opin- 
ion of  some  one  else,  probable  cause  was  shown  in  the  application, 
is  a  proposition  repugnant  to  reason. 

Would  it  be  seriously  claimed  that  a  court  should,  at  the  suit  of 
the  applicant,  enforce  the  penalty  on.  the  judge  for  refusing  the  writ, 
when,  in  the  judgment  of  the  court,  the  applicant  failed  to  show 

grobable  cause  for  the  issuing  of  the  writ?  Certainly  not.  If  this 
e  so,  it  would  seem  to  follow  that  the  determination  of  the  suffi- 
ciency of  the  application  would  necessarily  require  the  judicial  dis- 
cretion of  the  judge  to  whom  the  application  was  made. 

Between  the  statute  of  Charles  II  and  the  statute  of  New  York, 
which  are  substantially  the  same,  and  our  statute,  there  appears  to  us 
a  marked  distinction.  The  former  statutas  prQvide  for  the  issuing  of 
the  writ  by  the  court  in  tf»rm  time,  and  in  Viication  they,  upon  cer- 
tain prescribed  conditions,  make  it  mandatory  upon  the  judge  to 
issue  it.  It  might  be  said,  with  some  reason,  that  these  statutes 
make  it  imperative  upon  the  judge  applied  to  iji  vacation  to  iasue 
the  writ.  But  our  statute  makes  no  such' distinction.  The  writ  is 
always  issued  by  the  judge,  and  not  by  the  court;  and,  as  we  have 
said,  can  only  be  demanded  when  probable  cause  is  shown. 

The  effect  we  give  to  section  401  is,  that  it  merely  fixes  the  penalty 
fo  be  imposed  upon  thejudge  who  improperly  refuses  the  writ,  but 
was  never  intended  to  restrain  or  control  his  judicial  discretion. 
The  construction  contended  for  by  counsel  is  contrary  to  the  whole 
theory  of  our  judicial  system.  Before  giving  to  the  statute  such  a 
construction,  subjecting  a  judge,  acting  in  his  judicial  capacity,  to  a 
penalty  for  an  mnocent  error  in  judgment,  we  should  look  well 
to  the  rule  so  firmly  founded  in  the  common  law,  that  no  judge 
is  amenable  to  a  civil  suit  for  his  judicial  decisions. 

*'  The  authorities  show  the  general  reason  and  policy  of  the  law 
maintaining  judicial  inviolability  ;  and  surely  we  ought  not  to  adopt 
a  construction  of  this  statute  abhorrent  to  every  principle  of  justice 
and  sound  policy,  unless  the  interpretation  be  imperiously  required 
by  the  express  and  unequivocal  terms  of  the  statute.  In  this  case 
the  appellee  acted  in  his  judicial  character.  There  is  no  pretense 
that  he  acted  from  corrupt  motives.  That  a  judge  should  be  com- 
pelled to  decide  new  and  difficult  questions,  at  the  peril  of  incurring 
a  severe  penalty,  if  he  happens  to  decide  wrong;  that  pure  inten- 
tion.^ and  honest  endeavors  to  perform  his  official  duties  shall  afford 
him  no  protection,  are  propositions  repugnant  to  reason  and  hu- 
manity, and  can  not  be  law.  The  habeas  cot^piis  act  is  justly  prized 
as  one  of  the  bulwarks  of  freedom,  and  can  be  endangered  only  by 
its  misapplication  and  abuse.  Let  us  beware  that,  in  our  zeal  for 
securing  personal  liberty,  we  do  not  destroy  the  virtuous  independ- 
ence and  rightful  authority  of  our  courts  of  justice,  and  thereby  sub- 
vert the  foundation  of  social  order."  Yates  v.  Lansing,  9  John,  N. 
Y.,  887  ;  6  Am.  Dec,  302. 

Section  401  of  the  Code  is  not  unequivocal  in  its  terms— does  not 
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make  the  forfeiture  imperative  upon  the  refusal  of  the  writ.  It  i^ 
only  where  the  applicant  has  shown  to  the  Judge  the  probable 
cause  of  belief  that  he  is  illegally  detained,  that  the  statute  im- 
poses the  penalty  for  refusing  to  issue  the  writ. 

It  was  the  duty  of  the  appellee,  upon  the  presentation  of  the  ap- 
plication, to  consider  it.  This,  we  must  presume,  was  done,  as  the  pe- 
tition does  not  allege  that  he  refused  or  failed  to  entertain  the 
application,  but  merely  that  he  refused  to  issue  the  writ. 

For  the  foregoing  reasons  we  think  the  court  properly  sustained 
the  demurrer.  We  have  examined  the  written  application,  incor- 
porated in  the  petition,  which  was  the  basis  of  the  demand  for  the 
writ,  and,  in  our  opinion,  it  fails  to  show  probable  cause  to  believe 
that  he  was  detaine<l  without  lawful  authority. 

The  grounds  alleged  are :  First.  That  he  ( the  appellant)  is  held 
under  a  judgment  obtained  by  fraud  and  forgery  on  a  forged  indict- 
ment. Second.  That  he  is  held  under  a  re-arrest  and  re-imprisonment 
on  the  same  charge  and  for  the  same  offense,  and  same  imprison- 
ment from  which  he  had,  on  May  5th,  1887,  been  lawfully  dischanred 
under  a  writ  of  habeas  corpus.  Third.  That  he  is  imprisoned  in  a 
county  jail,  not  authorized  by  law,  not  in  the  jail  of  the  county  in 
which  he  was  tried. 

We  hardly  deem  it  necessary,  but  In  view  of  the  earnest  arpi- 
ment  of  counsel,  we  will  briefly  notice  each  of  these  grounds  is 
the  order  named : 

1st.  The  judgment  of  a  court  having  jurisdiction  of  the  person 
and  subject-matter,  is,  until  reversed  or  set  aside,  conclusive ;  and 
we  know  of  no  way  in  which  it  can  be  annulled,  except  by  a  pro- 
ceeding in  the  court  which  rendered  the  Judgment,  or  by  an  appeal 
to  the  appellate  court. 

2d.  What  the  Jurisdiction  of  the  officer  was,  who  issued  and  tried 
the  writ  of  habeas  corpus,  on  May  5th,  1887,  whether  he  was 
a  Judicial  or  ministerial  officer,  is  not  made  to  appear.  The 
Code,  section  399,  provides  who  may  issue  the  writ,  and  the  con- 
ditions and  the  order  in  which  the  several  judicial  officers  therein 
name<l  may  acquire  jurisdiction  to  issue  it,  and  the  petition  should 
have  stated  the  facts  so  as  to  enable  the  appellee,  when  applied  to 
for  the  writ,  to  determine  whether  such  oflicer  had  jurisdiction  to 
act  in  the  premises. 

3d.  In  cases  of  fine  and  imprisonment,  the  statute  provides  that 
the  imprisonment  shall  be  by  confinement  in  the  jail  of  the  county 
in  which  the  defendant  is  tried.  General  Statutes,  chapter  29,  article 
1,  section  25.  But  the  statute  (General  Statutes,  chapter  61,  article 
2),  also  authorizes  the  removal  of  a  prisoner  to  another  jail,  and  the 
order  of  the  court  or  Judge  directing  the  transfer  is  conclusive  evi- 
dence that  it  was  proper,  and  is  a  Justification  to  the  Jailer  for  hold- 
ing the  prisoner,  Ac.  As  the  petition  for  the  writ  shows  that  the 
appellant  was  tried  and  convicted  in  Montgomery  county,  and,  in 
pursuance  of  the  judgment,  was  confined  in  the  jail  of  that  oounty« 
and  that  he  was.  at  the  time  of  the  application,  in  confinement  on- 
der  the  same  judgment  in  the  jail  of  Jefferson  county,  in  the  absence 
of  any  allegation  showing  how  or  why  he  was.  removed,  it  should 
be  presumed  that  his  removal  was  duly  authorized  by  the  oompe- 
petent  tribunal. 

It  seems  to  us  that,  in  either  aspect  of  the  case,  the  Judgment  dis- 
missing the  petition  was  right,  and  it  is,  therefore,  affirmed. 

Judge  Young  not  sitting. 
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LouiSYiLiiB  &  Nashville  Raileoad  Company  v.  Gbant. 

Filed  February   4,   1891.     Appeal  from  Christian  Circuit   Court.     Opinion 
of  the  court  by  Judge  Yost,  affirming. 

1.  Raihoatis — Negligent  killing  of  stock. — When  in  an  action  against  a  railroad 
company  for  the  negligent  killing  of  ntock  by  one  of  its  trains,  there  is  other 
testimony  than  that  of  defendant's  employes  in  charge  of  the  train,  as  to 
the  circumstances  attending  the  killing,  the  court  should  not  instruct  the 
jury  as  matter  of  law,  that  the  faotn  proved,  by  defendant's  employes  con- 
stituted due  care. 

2.  Juror  not  competent  to  impeach  verdict — The  testimony  of  jurors  is  not 
competent  to  explain  the  grounds  of  their  decision  to  or  impeach  the  validity 
of  their  finding. 

H.  J.  Stites  for  appellant;  Joe  McCarroU  for  appellee.     ^ 

Cbabtbee  v.  Atchison,  &c. 

Filed  February  4,  1891.    Appeal  from   Daviess  Circuit  Court.     Opinion  of 
the  court  by  Presiding  Judge  Barbour,  reversing. 

1.  Burden  of  proof — In  an  action  upon  an  assigned  nofe  in  which  the  de- 
fendant, by  his  answer,  pleaded  want  of  consideration  and  fraud,  and  the 
plaintiff,  for  reply,  denied  the  allegations  of  'the  answer,  and  relied  also 
upon  an  estoppel,  the  burden  of  proof  was  upon  the  defendant,  as  judg- 
ment must  have  been  rendered  for  plaintiff  if  no  evidence  had  been  given 
on  either  side. 

2.  Same — nvenible  errot — A  party  may  rely  for  reversal  upon  the  error  of 
the  court  in  refusing  to  give  him  the  burden  of  proof,  although  the  case  . 
was  submitted  to  the  jury  without  argument.  The  fact  that  he  was  thus  de- 
nied the  right  to  the  concluding  argument  to  the  jury,  may  have  been  the 
reason  hib  counsel  did  not  argue  the  case,  and,  therefore,,  the  court  can  not 
say  he  was  not  prejudiced. . 

3.  De/enses  to  assigfied note — The  purchaser  of  a  lightning  rod  executed  his 
note  for  the  purchase  price  and  with  the  note  delivered  to  the  payee  two 
certificates  addressed  ''To  all  whom  it  may  concern  " — one  certifying  that  • 
the  rod  had  given  satisfaction  in  every  respect,  and  the  other  certifying  that 
there  was  no  offset  or  defense  against  the  note,  and  that  it  would  be  paid  in 
full  to  the  payees  or  their  assignee.  Held — That  the  payor  is  estopped  to 
rely  upon  want  of  consideration  or  fraud  as  a  defense  to  the  note  against 
one  who  purchased  it  upon  the  faith  of  these  certificates. 

Sweeney,  Ellis  &  Sweeney  for  appellant;  Weir,  Weir  «fe  Walker  for  ap- 
pellees. 

DoOLINi  &C.  V.  DUOAN. 

Filed  February  4,  1891.     Appeal  from  Pulaski  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Barbour,  affirming. 

£xemptions — ^^Family^^ — A  debtor  was  entitled  to  the  exemptions  allowed 
by  statute  to  a  '*  housekeeper  with  a  family,"  although  his  family  consisted 
only  of  a  daughter  who  supported  herself  by  teaching  school,  and  when  not 
teaching,  made  her  home  with  her  father,  fully  compensating  him  for  her 
board  by  the  performance  of  household  duties.  It  is  the  duty  of  the  father 
to  furnish  the  daughter  a  home,  although  she  earns  her  living,  and  in  the 
performance  of  the  household  duties  more  than  compensates  him  for  her 
board.  In  order  to  constitute  a  **family,"  within  the  meaning  of  the  statute, 
it  is  not  necessary  that  the  persons  living  with  the  debtor  should  be  *^  de- 
pendent "  upon  him  for  support  in  the  narrow  and  restricted  sense  of  that 
word. 

Curd,  Denton  A;  Waddle  for  appellants;  W.  A.  Morrow,  L.  D.  Parker  and 
James  T.  May  for  appellee. 


'  7S^  ABSTRACTS. 

Gbeen,  &o.  y.  Kenton  Insubanoe  Co. 
Filed  February  i,  1891.     Appeal  from  Owen  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Jrdffe  Barbour,  affirming. 

TAe  saU  of  insured  property  and  the  assignment  of  the  policy  terminated 
the  liability  of  the  company,  and  the  mere  fact  that  the  agent  of  the  com- 
pany was  informed  of  the  transfer  of  the  property  and  the  policy  and  made 
no  objection  or  suggestion  that  it  was  necessary  for  the  company  toindorw 
its  consent  upon  the  policy,  does  not  estop  the  company  from  relyinigr  apon 
the  transfer  as  a  defense. 
T.  R.  Gordon  for  appellants;  E.  E.  Settle  for  appellee. 

McCoNNELii  V.  Pedioo  &  Hays. 

Filed  February  18,  1891.     Opinion  of  the  court  by  Presiding  Judge  Barboor, 

affirming. 

Railroads — Granting  of  Exclusive  right  to  stand  vehicles  at  depot — A  railway 
.company  can  not  grant  to  one  person — a  common  carrier — the  exclDsi>e 
right  of  coming,  and  standing  his  vehicles  upon  its  grounds,  to  solicit  the 
patronage  of  incoming  passengers  with  respect  to  carrying  them  and  their 
baggage,  and  exclude  all  other  persons  from  the  exercise  of  sach  rights. 
The  company  has  no  right  to  discriminate  in  such  a  matter,  where  the  dis- 
crimination is  not  necessary  to  the  successful  prosecution  of  its  legitimate 
business. 

Porter  ^McQaown  for  appellant;  Thomas  H.  Hines  for  appellees. 

Gbeen  v.  Commonwealth. 

Filed  January  14,  1891.    Appeal  from  Nelson  Circuit  Court.    Opinion  of  the 
court  by  Judge  Young,  affirming. 

1.  Larceny  by  serzuint — Breach  of  trust — Embezzlement — A  servant  may  com- 
mit larceny  by  taking  and  appropriating  to  his  own  use  the  goods  of  the 
master  left  in  his  care. 

Where  one  who  was  left  in  control  of  a  mill  by  the  owner  sold  wool  that 
had  been  delivered  to  the  owner  of  the  mill,  to  be  carded  into  rolls,  and 
converted  the  proceeds  to  his  own  use,  he  was  guilty  of  larceny  and  not  of 
embezzlement,  or  breach  of  trust.  But  if  he  had  been  authorized  by  the 
owner  of  the  mill  to  sell  the  wool,  he  would  have  been  guilty  of  embezzle- 
ment in  failing  to  account  for  the  proceeds ;  or  if  the  wool  had  been  delir- 
ered  to  him  by  the  owners,  to  be  carded  into  rolls,  after  he  was  made 
superintendent,  he  would  have  been  guilty  merely  of  a  breach  of  tinst  in 
Belling  the  wool  and  converting  the  proceeds. 

2.  fVhere  goods  have  been  stolen  from  a  bailee^  an  indictment  for  the  larceny 
may  describe  the  goods  as  belonging  either  to  bailee  or  to  the  bailor. 
Therefore,  the  fact  that  the  indictment  in  this  case  described  the  stolen 
property  as  belonging  to  the  owner  of  the  mill,  when,  in  fact,  he  was  only 
bailee,  was  no  obstacle  to  a  conviction. 

J.  D.  Wicklifte  for  appellant ;  P.  W.  Hardin  for  appellee. 

Bbongbb,  &c.  v.  Hooves,  tbustee. 

Filed  January  14,  1891.    Appeal  from  Hardin  Circuit   Court.    Opinion  of 
the  court  by  Judge  Young,  affirming. 

1.  Trustees — Parties  to  actions — The  trustee  of  an  express  trust  may  sue  in 
his  own  name,  without  making  the  cestui  que  trust  a  party. 

2.  Same — Marion  Hoover  sues  as  trustee  upon  a  promissory  note,  executed 
to  "Marion  Hoover,  trustee  for  Alice  Parr."  Held — That  as  the  judgment 
obtained  in  this  action  would  be  a  bar  to  an  action  brought  by  plaintiff  on 
the  same  note  in  his  individual  name,  the  defendants  ar^  not  injured  by  the 
variance  between  the  petition  and  the  note  sued  on,  and,  therefore,  can  not 
complain. 

3.  Judicial  sales — Divisibility  of  lands — Although  the  petition  alleges  that 
the  lands  sought  to  be  sold  can  not  be  divided,  yet  as  it  shows  that  there  are  ^ 
two  tracts  the  defendants  were  not  prejudiced  by  a  sale  of  the  two  tracts  ' 
separately. 

Montgomery  <fc  Barry  for  appellants  ;  Jame6  C.  Poston  for  appellee. 
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Meguiar  v.  Helm. 

{Filed  Dec.  11, 1890.) 

1.  Partnership — Estoppel — Construction  of  contract — In  1877  H.  and  W.,  hav- 
ing been  enfiraged  in  the  tobacco  warehouse  basiness,  became  insolvent, 
and  entered  into  a  partnership  agreement  with  the  appellant,  M.,  who  was  a 
man  of  moans,  by  the  terms  of  which  they  were  to  continue  the  tobacco 
warehouse  business,  M.  furnishing  ihe  money  necessary  to  conduct  same, 
and  all  to  share  equally  the  profits  realized,  and  M.  to  have,  in  addition, 
the  benefit  of  the  warehouse  interest  account.  The  partnership  continued  for 
seven  years,  when  M.  and  H.  purchased  the  interest  of  W.,  and  continued 
the  partnership  business  on  the  same  terms  for  two  years  longer.  The 
books  of  the  firm  were  regularly  kept,  and  monthly  balances  and  annual 
settlements  were  made,  showing  the  amount  ot  profits  due  each  paptner,  as 
well  as  the  interest  account  regularly  credited  to  M.  About  ten  years  after 
the  partnership  tvas  first  entered  into,  H.  sued  M.  for  a  settlement,  alleging  ■ 
that  M.  had  received  more  money,  under  what  was  termed  the  warehouse  inter- 
est account^  than  he  was  entitled  to  under  the  terms  of  the  partnership  con- 
tract. For  defense,  M.  alleged  that  he  was  entitled  to  all  the  interesfi 
credited  to  that  account,  whether  paid  to  the  firm  or  not,  and  that  appellee 
wa«  estopped  from  claiming  that  M.  was  only  entitled  to  the  profits  realized 
from  the  account,  because  the  method  of  crediting  the  interest  to  M.,  on 
the  books  of  the  firm,  had  been  acquiesced  in  without  complaint  on  the 
part  of  H.  for  seven  or  eight  years,  and  that  method  must  be  construed  to 
bo  the  proper  construction  of  the  partnership  contract.  Held — That  he  is 
estopped  from  insisting  that  the  proper  meaning  of  the  contract  is  differ- 
ent from  the  construction  given  to  it  by  all  the  partners  for  such  a  long 
period.  The  entries  are  prima  facie  correct,  and  the  presumption  is  that 
they  were  made  by  the  consent  of  all  the  partners,  and  this  assent  is 
founded  on  the  duty  of  each  partner  to  avail  himself  of  the  opportunity 
of  inspection  and  the  right  of  access,  and  see  that  the  books  are  correctly 
kept.    It  is  a  well-settled  rule  that,  in  case  of  ambiguity  in  the  articles,  or 

49 


752  *  MEGUIAR    V.     HELM. 

want  of  explicitness,  the  interpretation  of  the  parties,  as  shown  by  their 
subsequent  conduct,  will  be  accepted  as  the  true  construction,  and  in  aid  of 
the  intent. 

2.  Safne—Assessmen/s—S\\  the  funds  constituting  a  partnership!*  fund  in 
business  should  be  assessed  in  the  name  of  the  partnership,  and  the  taxei 
so  paid  without  regard  to  the  fact  that  on  a  settlement  of  the  partnership 
one  partner  may  be  entitled  to  a  larger  share  of  the  profits  or  of  the  capi- 
tal than  another. 

Wm.  Lmdsay  and  Brown,  Humphrey  &  Davie  for  appellant. 

J.  S.  Pirtle  and  Helfti  &  Bruce  for  appellee. 

Appeal  from  Louisville  Law  and  p]quity  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

In  the  month  of  January,  in  the  year  1877,  the  appellant,  P. 
Mepruiar,  and  the  appellee,  John  L.  Helm,  together  with  W.  M. 
Wilsoh,  entered  into  a  verbal  agreement  by  which  they  became 
partners,  under  the  style  of  Megruiar,  Helm  &  Co.,  in  the  operation 
of  a  tobacco  warehouse,  in  the  city  of  Louisville,  for  the  sale  of  to- 
bacco. 

Helm  and  Wilson  had,  previous  to  this  agreement,  been  engaged 
in  the  same  business  with  a  firm  called  Ronald,  Webb  &  Co.;  that 
firm  composed  of  Ronald,  Webb,  Helm  and  Wilson.  This  last  firm 
was  unfortunate  In  business,  and  its  property  had  been  turned  over 
to  the  appellant,  Meguiar,  as  the  trustee,  for  the  benefit  of  creditors. 
It  seems  that  Helm  and  Wilson,  who  were  connected  or  had  been 
members  of  the  insolvent  firm,  being  desirous  of  eontinuinfif  the 
business,  and  having  worked  up,  as  it  is  learned,  a  large  trade  for 
the  house,  proposed  to  the  appellant,  who  was  a  man  of  means  and 
credit,  to  go  into  partnership  with  them,  and  upon  the  first  sugges- 
tion the  preliminaries  of  the  partnership  were  agreed  upon,  and  the 
firm  of  Meguiar,  Helm  &  Co.  formed. 

The  settlement  of  this  partnership,  it  having  been  dissolved,  is 
the  subject-matter  of  the  present  controversy.  The  terms  of  the 
partnership  were  as  follows : 

They  were  to  share  equally  in  the  profits,  with  this  exception: 
Meguiar,  who  was  the  only  member  of  the  firm  having  at  that  time 
money  and  credit,  was  to  furnish  the  capital  agreed  on,  and  was  to 
have  for  that  responsibility  or  expenditure  on  his  part,  the  benefit^ 
the  warehouse  interest  account.  The  partnership  was  to  last  for  one 
year,  and  to  continue  from  year  to  year,  as  might  be  agreed  upon  by 
the  partners. 

It  was  a  partnership  from  year  to  year,  as  is  manifest  from  the 
testimony  of  Meguiar,  Wilson  and  Tilgman.  The  appellee.  Helm, 
regarded  it  as  a  partnership  for  an  indefinite  period,  and  while  be, 
no  doubt,  understood  it  in  that  way,  the  decided  weight  of  the  testi- 
mony is,  that  at  the  end  of  each  year  the  partners,  or  either  of 
them,  could  continue  or  dissolve  it,  as  might  be  deemed  best,  that 
discretion  being  with  one  or  all  of  the  firm.  Still,  we  do  not  think, 
in  view  of  the  questions  raised,  that  such  a  construction  of  the 
agreement  could  control  the  decision  of  the  main  question. 

The  parties  to  the  appeal  differ  as  to  the  meaning  of  the  vtxrt- 
house  interest  account,  the  appellant  insisting  that  he  was  entitled  to 
all  the  interest  credited  to  that  account,  whether  paid  to  the  firm  or 
not,  and  the  appellee  maintaining  that  it  was  only  the  profit  real- 
ized from  the  account  that  Meguiar  was  to  receive.   It  is  insisted  by 
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the  appellant  that  the  appellee  Is  estopped  from  now  asserting  any 
such  claim  as  to  the  wrongful  credit  to  Meguiar  of  this  interest  un- 
paid, because  the  entries  upon  the  books  of  the  firm  for  the  period 
of  ne^r  eight  years,  with  running  balances  and  yearly  settlements, 
showing  the  interest  of  each  member  of  the  firm,  with  the  amount 
of  profit  or  loss,  is  conclcisive  as  to  the  right  of  Meguiar  to  the  entire 
interest  account,  and  as  to  the  meaning  to  be  given-  that  part  of  the 
Agreement. 

This  action  was  not  instituted  until  ten  years  after  the  formation 
of  the  ptolnei'ship.  In  the  month  of  September,  in  the  year  1884, 
more  than  seven  years  after  the  firm  had  begun  business,  Meguiar, 
the  appellant,  and  Helm,  the  appellee,  purchased  out  the  interest  of 
Wilson  in  all  the  firm  assets,  and  formed  a  new  firm,  bringing  into 
it  new  partners.  This  new  firm  continued  for  over  two  years,  when 
the  appellee,  Helm,^  ceased  to  be  a  member,  and  a  short  time  after 
that  discovered  the  manner  in  which  the  interest  account  had  been 
kept,  and  that  Meguiar  had  received  credits,  in  the  way  of  interest, 
to  which  he  was  not  entitled.  It  appears  that  the  books  of  the  firm 
were  regularly  kept,  balance  sheets  made  out  monthly  and  exam- 
ined by  each  member,  and  that  there  was  no  pretense  of  conceal- 
ment or  fraud  on  the  part  of  Meguiar,  or  any  one  connected  with 
the  firm's  business.  Tne  clerk  seems,  during  this  entire  period,  to 
have  construed  the  meaning  of  the  contract,  without  even  the  sug- 
gestion of  any  of  the  partners,  and  to  have  given  Meguiar  the  bene- 
fit of  the  interest  account,  whether  collected  or  not.  The  books 
must  have  be(in  examined,  or  the  assets  ascertained,  when  Wilson 
sold  out  in  the  year  1884.  This  interest  account  had  been  credited 
to  Meguiar  up  to  the  date  of  the  dissolution,  and  there  had  been  no 
-complaint.  The  appellee  says  that  he  was  not  familiar  with  book- 
keeping, and  that  his  business  and  that  of  Wilson  was  to  travel 
through  the  country  and  work  up  the  trade  for  the  house,  while 
Meguiar  was  the  financier  and  managar  of  the  warehouse;  that  he 
\fraa  at  the  warehouss  for  two  years  prior  to  the  dissolution,  but  his 
attention  was  not  called  to  the  manner  in  which  the  books  had  been 
kept.,  with  reference  to  the  interest  account.  Wilson  seems  never 
to  have  discovered  any  errors,  and  for  the  jeason,  as  he  says,  no 
examination  was  made  of  the  books  by  him  or  any  one  for  him, 
And  besides  he  was  not  an  experienced  book-keeper. 

It  is  insisted  by  the  counsel  for  the  appellants,  that  the  partners 
having  construed  the  contract  for  themselves  by  the  repeated  en- 
tries on  the  books  from  January,  1877,  those  entries  being  contin- 
ually made  from  month  to  month,  and  from  year  to  year,  until  the 
year  1884,  they  ought  not  now  be  allowed  to  open  the  accounts  and 
have  a  re-adjustment  of  balances  that  contradict  that  construction 
of  the  contract  placed  upon  it  by  the  partners,  as  evidenced  by  those 
entries.  There  is  no  mistake  or  error  shown  to  have  been  made  by 
the  clerk,  but  an  allegation,  after  the  lapse  of  ten  years  from  the 
/ormation  of  the  partnership,  that  one  of  the  partners  had  obtained 
more  than  his  share  of  the  firm  assets  by  reason  of  the  action  of  the 
clerk,  who  made  the  entries,  or  the  partner  causing  the  entries  to  be 
xnade  placing  a  diflferent  construction  upon  the  contract  from  that 
placed  upon  it  by  the  plaintifl". 

It  is  said  in  section  981,  volume  2,  Bate  on  Partnership,  **that  its 
terras,  or  any  alteration  therein,  or  construction  put  upon  them, 
may  be  proved  by  the  nature  of  the  charges  or  entries  in  the  books 
as  conclusively  as  by  any  other  writing."  The  entries  are  prima 
ycLcie.  correct,  and  the  presumption  is  that  they  were  made  by  the 
consent  of  all  the  partners,  and  that  this  assent,  says  the  same  au- 
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thor,  "is  founded  on  the  duty  of  each  partner  to  avail  himself  of 
the  opportunity  of  inspection  and  the  ri^ht  of  access,  and  see  that 
the  books  are  correctly  kept.*'  Section  978.  A^in  it  is  said:  **In 
case  of  ambiguity  in  the  articles,  or  want  of  explicitness,  the  in- 
terpretation of  the  parties,  as  shown  by  their  subsequent  conduct^ 
will  be  accepted  as  the  true  construction,  and  in  aid  of  the  intent." 
Section  215. 

In  Moore  v.  Lewis,  31  Ark.,  .113^  parties  had  a  irrocery  and 
dry  goods  business.  A  third  person  furnished  the  dry  goods,  and 
was  to  have  half  the  profits  of  that  business.  The  firm  was  in  the 
habit  of  advancing  money  to  farmer??,  and,  when  paid  back,  it  was 
first  applied  to  the  advances;  second,  to  payment  for  the  groceries,, 
and,  third,  to  the  dry  goods.  As  the  partners  in  the  dry  goods  part 
of  the  firm  never  objected  to  this,  when  it  had  been  done  through  a 
series  of  years,  the  court  presumed  she  assented  to  it,  and  refused 
to  disturb  the  mocie  of  settlement. 

All  the  partners  had  access  to  the  books  of  the  firm.  The  ware- 
house interest  account  is  not  shown  to  have  been  kept  in  a  manner 
different  from  such  accounts  kept  in  like  warehouses;  in  fact,  the 
interest  account  was  kept  as  it  should  have  been,  and  it  is  urged 
only  that  too  much  of  this  interest  was  allowed  the  appellant. 
Yearly  settlements,  or  rather  balances,  were  made  showing  the 
profit  or-  loss,  and  what  had  been  realized  for  distribution  between 
the  partners.  When  the  account  or  balances  showeti  a  profit  for 
either  Helm  or  Wilson,  it  was  credited  to  them,  and  interest  at 
eight  per  cent,  allowed  on  the  amount  when  useil  by  the  firm. 
Meguiar's  part  of  the  profits  was  al-^o  shown,  but  he  looked  to  the 
warehouse  account  for  his  interest.  This  interest  account  was  stated, 
and  if  it  appeared  to  be  too  much,  the  appellee  should  have  com- 
plained, and  it  must  be  assumed,  as  a  matter  of  law,  that  he  knew 
the  existence  of  so  many  like  entries  in  the  books  thnt  were  subject 
to  his  inspection  at  any  time,  and  that  had  to  be  resorted  to  in  order 
to  show  the  amount  of  interest  the  appellee  was  receiving.  That 
the  appellee  never  examined  the  books,  or  paid  but  little  attention 
to  any  entry  in  them,  is  evident  from  his  statenient.  But  these 
entries  for  so  long  a  period,  sustained  by  the  evidence  of  Meguiar, 
coincided  with  the  circumstances  undc^r  which  the  contract  of  part- 
nership was  entered  into,  must,  in  our  opinion,  settle  the  question 
as  to  the  mcMning  to  be  given  its  terms. 

The  appellee's  inducement  t(»  enter  into  the  agreement  to  give  to 
Meguiar  the  inten^t  account,  is  that  he  would  not  pay  a  greater 
rate  of  interest  than  would  have  to  be  paid  to  the  banks,  or  that 
when  the  principal  of  the  loan  was  not  paid  Meguiar  was  not  to  get 
the  interest,  doubtless  existed  in  his  mind;  but,  on  the  other  hand^ 
Meguiar  was  giving  to  ^Vilson  and  the  appellee  an  e<{ual  interest  in 
the  profits,  agreeing  to  perform  as  valuable  service  as  they  did,  and 
assuming  the  entire  pecuniary  responsibility  of  condui-ting  a  har- 
ness involving,  in  each  and  every  year,   many  thousand  dollars- 
His  reason,  therefore,  is  that  the  advantage  intended  was  to  be  giveo 
him  by  the  agreement.    If  the  meaning  placed  upon  its  terms  by 
the  appellee  is  to  prevail,  then  Meguiar  does  not  get  the  icarehmfse 
interest  aceount^  but  only  so  much  of  it  as  was  collected  after  paying 
the  principal  sum  that  had  been  advanced,  and  not  only  so,  if  col- 
lected during  a  series  of  years,  and  partial  payments  credited  the 
borrower,  and  interest  credited  to  warehouse  account  at  the  end  of 
the  year,  yet  if,  after  that  time,  the  balance  of  the  principal  of  the 
advance  is  lost,  the  credit  of  interest  previously  given  Meguiar,  or 
found  in  warehouse  interest  account,  is  to  be  taken  from  that  ac* 
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•count  and  applied  to  the  payment  of  the  balance  of  the  principal 
^till  owinjr. 

We  think  such  a  construction  should  not  be  given  the  contract, 
.and  certainly  not  when  the  mode  of  ascertaining  Meguiar's  interest 
had  been  followed  for  so  ujany  years,  and  was  perfectly  consistent 
with  the  terms  of  the  agreement. 

The  warehouj^e  interest  account  was  debited  by  the  interest  paid 
Helm  and  vViisoi),  on  the  balance  due  each.  These  balance  sheets, 
upon  whicli  this  aj)peared,  showed  tiie  state  of  the  interest  account. 
The  two  partners  obtained  interest  on  tlie  balances  due  thetn  ;  they 
obtained  an  equal  share  with  Meguiar  in  the  profits  ft)r  selling,  the 
<»om missions,  the  inslirance,  Ac,  and  in  every  way  equal  partners, 
except  that  Meguiar,  for  his  money  and  credit,  was  to  have  the  in- 
terest account.  If,  therefore,  he  paid  as  capital  into  the  firm  $50,- 
0«'X),  and  this  was  advanced  to  customers  at  eight  per  cent,  interest, 
and  only  $25,000  w^as  paid  back  and  th«  other  half  lost,  Meguiar's 
Joss  would  be  one-third  of  the  loan  to  customers  that  had  not  been 
repaid,  and  the  entire  interest  upon  it,  and  ail  that  he  could  get  in 
the  wuy  of  interest,  would  be  the  interest  on  the  $25,000  that  had 
been  paid. 

This,  it  seems  to  us,  is  not  the  spirit  or  meaning  of  the  contract. 
So  it  is  contended  tliat  if  the  firm  had  advanced  to  the  farmer  $1,200 
to  be  paid  in  tobacco  and  out  of  the  first  year's  crop,  the  farmer  had 
paid  $0  »0  on  the  advance,  and  the  interest  on  his  advance  had  been 
credited  to  warehouse  account  of  interest,  and  the  farmer  for  the 
next  year  had  failed  to  pay  any  of  the  principal  remaining  due,  but 
became  insolvent,  that  the  interest  already  credited  to  warehouse 
account  should  be  taken  from  it  and  applied  to  the  discharge  of  the 
principal  remaining  unpaid.  This  view  of  the  contract,  we  think, 
can  not  be  sustained.  It  is  argued  that  it  should  be,  for  the  reason 
that  Helm  and  Wilson  would  sustain  two-thirds  of  the  loss,  and, 
besides,  the  entire  interest  on  the  balance  due  on  this  debt.  This  is 
doubt  leas  the  result,  based  upon  a  contract  that  the  parties  saw 
proper  to  make,  and  for  the  reason  that  Meguiar  had  agreed  to  per- 
tbrm,  and  did  perform,  as  much  laboi  as  either  of  the  partners  in 
the  conduct  of  the  firm,  and  assumed,  in  addition,  to  advance  his 
money  and  pledge  his  credit  to  maintain  it.  There  is  no  percep- 
tible reason  why  he  should  hold  the  interest  and  his  co-partners  still 
share  their  one-third  each  of  all  the  profits.  If  an  advantage  was 
given  Meguiar  it  was  by  reason  of  the  contract,  and  to  adopt  the 
view  presented  by  the  appellant,  the  terms  of  the  contract  must 
necessarily  be  changed. 

Again,  it  appears  from  the  testimony  of  Wilson,  one  of  the 
partners,  that  himself  and  the  plaintiff  had  talked  about  the  inter- 
est account  at  different  times  as  to  its  meaning  and  import,  but 
there  was  no  definite  understanding  as  to  what  it  did  mean.  The 
interest  was  then  being  credited  in  the  manner  claimed  by  the  ap- 
pellant, who  seems  never  to  have  heard  of  any  objection  to  the 
credits  until  shortly  before  this  action  was  instituted,  nearly  ten 
years  after  the  first  entries  of  credit  to  Meguiar  began. 

There  is  some  suggestion  in  the  record,  and  perhaps  it  so  appears, 
that  money  was  borrowed  by  the  firm  at  eight  per  cent.,  and  the 
interest  allowed  Meguiar  was  ten  per  cent.  We  think  this  was 
never  contemplated  by  the  parlies,  and,  if  such  an  error  exists,  it 
.should  be  corrected,  but,  in  other  respects,  the  entries  of  interest  to 
the  credit  of  Meguiar  should  stand. 

As  to  the  taxes  paid  by  the  appellant,  it  is  evident  that  he  listed 
•with  the  assessor  what  belonged  to  the  firm  after  deducting  its  debts. 
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It  is  not  a  proper  mode  of  assessment  to  list  each  partner's  capital 
or  profit,  and  require  each  to  pay  on  his  individual  account.  If 
these  appellees  had  borrowed  of  the  Bank  of  Kentucky  $100,000, 
and  placed  it  in  the  firm  as  capital  stock,  it  would  then  have  become 
firm  assets,  and  the  partners  sharing  in  the  profit  and  los«,  the  firm 
must  pay  the  taxes.  So  if  Megruiar  placed  in  the  firm  :|^)<»,(K)0,  and 
by  the  terms  of  the  partneishij)  the  profits  were  to  be  divide<i  be- 
tween the  three,  the  fact  that  Meguire  had  invested  more  cajiital,or 
had  to  his  credit  a  larger  sum  than  his  other  partners,  affords  no 
reason  for  making  him  pay  a  greater  proportion  of  the  taxes  than 
his  co-partners,  and,  in  the  absence  of  a  special  agreement  (hat  one 
shall  pay  more  than  the  other,  the  amount  of  taxes  paid  must  be 
debited  to  the  partnership,  and  to  that  extent  the  profits,  in  which 
all  share  equally,  will  be  lessened.  Nor  is  it  material  whether  such 
partners'  interest  is  equal,  if  a  partnership,  the  firm,  as  such,  must 
pay  the  taxesl 

The  judgment  below  is  reversed  and  remanded  for  proceedings 
consistent  with  this  opinion. 
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{Filed  Jan,  15,  1891.) 

1.  Dnnini^i's — A^tiis'irtct —  Parties  to  at  tioii — Limitation — Thi»  is  an  HppeKl  from 
a  judgment  for  damages  rendered  against  appellant  in  an  action  instituted 
in  October,  1884,  by  appellant,  to  fecover  damaf^es  to  his  dwelling?  and  it» 
appnrtenancefl,  located  on  S  ratoga  street,  caused  by  the  constructioo  of  %y- 
pellant's  railway  track,  on  that  street,  the  constant  moving  of  trains  npoo 
the  track,  the  prevention  of  injjress  and  egress  to  and  from  hi«  property, 
the  noise  produced  by  the  ^rscape  of  steam,  the  cracking  of  the  walls  of  hii 
house,  and  the  emission  of  smoke,  soot  and  cinders  from  the  smoke  stack 
into  the  dwelling. 

The  appellant  relied  upon  the  plea  of  the  statute  of  limitation  of  five  yearSr 
as  a  defense  to  the  action.  Heht — That,  as  the  railroad  track  was  constmcled  . 
in  1870  and  '71,  by  another  company,  that  operated  the  railroad  until  1S81, 
when  appellant  became  the  purchaser  of  its  rights  and  franchises,  the  cauM 
of  action  resulting  from  such  construction,  such  as  inconvenience  and  de- 
preciation in  value  of  adjoining  pioperty.  as  well  as  the  cause  of  action  re- 
sulting from  the  prudent  operation  of  the  trains  and  engines  on  said  track, 
accrued  as  soOn  as  said  road  was  put  in  operation,  and  full  damages  for 
same  could  have  been  recovered  of  the  former  company,  vendor  of  appel- 
lant, and  such  action  can  not  be  severed  so  as  to  hold  appellant  responsible 
for  any  part  of  same;  therefore,  the  statute  of  limitation  protects  appellant 
from  recovery  for  such  damages,  even  if  it  could  be  held  answerable  for  the 
torts  of  its  vendor;  and  the  blowing  of  smoke  into  appeliee^s  dwelling  by 
the  wind  is  an  unavoidable  result  of  the  operation  of  said  road,  for  wbieh 
no  action  can  be  maintained.  But,  if  soot  and  cindera  are  thrown  into  ap- 
pellee's dwelling  as  the  result  of  improper  or  careless  operation  of  tb* 
road  by  appellants,  then  appellee  may  recover  damages  for  same. 

2.  Evidence — It  was  incompetent  to^  permit  evidence  to  go  to  the  jory 
showing  the  depreciation  in  value  of  property  on  that  street,  by  reason 
of  the  construction  of  the  railroad.  It  was  also  incompetent  to  show  that 
the  trains  were  run  along  that  track  at  a  speed  in  violation  of  the  city  or- 
dinance. 

Lyttleton  Cooke,  J.  C.  Wright  and  George  Washington  for  ap- 
peilant. 
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C.  S.  Kaisin,  jr.,  for  appellee. 
Appeal  from  Kenton  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

The  appellee,  Alfred  Orr,  instituted  this  action  in  the  Campbell 
Circuit  Court,  on  the  10th  of  October,  in  the  year  1884,  against  the  * 
appellant,  the  Louisville  and  Nashville  Railroad  Company,  seeking 
to  recover  damages  to  his  dwelling  and  its  appurtenances,  located 
on  Saratoga  street,  caused  by  the  construction  of  appellant's  rail- 
way track  on  this  streefj  the  constant  moving  of  trains  upon  this 
track;  the  prevention  of  ingress  and  fegress  to  and  from  his  prop- 
erty; the  noise  produced  by  the  escape  of  steam ;  the  cracking  of 
the  walls  of  the  house,  and  the  emission  of  smoke,  soot  and  cinders 
from  the  smoke  stack  into  the  dwelling.  There  was  a  judgment  for 
$1,300,  in  the  court  below,  which  was  brought  to  the  Superior  Court 
and  reversed,  and  is  now  in  this  court  on  an  appeal  from  the  Su- 
perior Court. 

This  road  w^as  constructed  and  operated  on  the  street  upon  which 
appellee's  dwelling  fronts,  by  the  Louisville,  Cincinnati  and  Lex- 
ington Railroad  Company,  in  the  yearS  1870  and  1871.  While  this 
company  was  operating  its  road,  its  rights  of  property  and  fran- 
chisee was  sold  upon  a  petition  tiled  to  enforce  certain  liens  in  the 
case  of  Douglas'  trustee  against  the  company,  and  purchased  by  the 
Louisville,  Cincinnati  and  Jjexington  Jiailwaj/  Compantj.  The  lat- 
ter company  operated  the  road  until  the  year  1881  (November), 
when  the  present  appellant,  the  LouisviUe  and  Nashville  Railroad 
Company,  became  the  owner,  and  has  operated  the  road  since  its 
purchase  The  defense  denied  the  existence  of  the  alleged  wrongs, 
and  pleaded  the  statute  of  limitation  of  five  years.  This  action  was 
instituted  in  the  year  1884,  and  the  appellant  became  the  owner  of 
the  road  in  *he  year  1881,  and,  therefore,  the  injury  of  the  property 
of  the  appellee,  by  appellant,  must  have  occurredbetween  Novem- 
ber, 1881,  and  October,  1884.  The  court  below,  however,  seems  to 
have  made  the  appellant  liable  for  all  the  injury,  if  any,  to  the  ap- 
pellee's dwelling,  caused  by  the  operation  of  the  road,  by  those  in 
possession  prior  to  its  occupancy  and  operation  by  the  appellant; 
and,  in  this  view  of  the  case,  which  is  a  mistaken  one,  the  plea  of 
limitation  was  interposed. 

A  railroad  must  be  regarded  as  a  permanent  structure;  and,  when 
its  construction  in  the  streets  of  a  town  or  city  is  authorized  by  leg- 
islative and  municipal  authority,  it  can  not  be  said  to  \\q  a  nuisance, 
when  operated  in  a  careful  and  proper  manner.  All  damage  that 
would  naturally  result  from  the  road  can  be  ascertained  and  deter- 
mined when  the  road  is  being  constructed,  or  rather  when  it  is  op- 
erated so  as  to  show  the  damages  that  will  necessarily  result 
from  its  prudent  management.  If  the  right  uf  ingress  and  egress  is 
affected  by  it,  the  right  of  action  arises  so  soon  as  the  road  is  being 
used  by  running  the  cars  and  engines  upon  it.  So  the  constant  in- 
crease in  the  number  of  cars  on  the  track,. as  public  necessity  may 
demand,  caused  by  the  growth  of  trade  and  commerce,  all  such  mat- 
ters enter  into  the  question  of  damage.  All  such  damages  can  be 
aflcerfained  the  moment  the  road  is  used  f(»r  transporting  freight  and 
]Mi.««engers,  and,  after  the  lapse  of  five  years,  an  a(*tion  for  such  dam- 
ages is  barred.  They  all  may  be  recovered  in  a  single  action ;  and, 
therefore,  the  statute  of  limitation  begins  to  run  from  the  time  the 
.action  could  have  l>een  first  instituted.  There  seems  to  be  a  width  of 
near  nineteen  feet  on  each  side  of  the  track,  excluding  the  width  of 
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f^  the  sidewalks,  that  are  twelve  feet,  and,  therefore,  no  cause  of  action 

J  :  exLstf^  as  to  the  right  of  ingress  or  egress.    That  the  appellee,  with 

o; ;   ^  -  such  a  passway,  had  the  reasonable  use  of  the  street,  is  unquestioned; 

H:  .   '  and,  if  a  recovery  can  be  had  for  such  daniage  as  results  from  the  mere 

, '  '  inconvenience  that  the  operation  of  the  road  causes  the  appellee,  it 

then  necessarily  results  that  the  Legislature  nor  the  municipality 
sV.  '  had  the  right  to  authorize  the  construction  of  the  railway  in  front  of 

Pi  appellee's  lot.    In  such  a  case  as  this,  it  should  be  held  that  the  paas- 

*','  way,  on  either  side,  is  sufficient. 

j^  The  track  of  a  railway  may  be  operated  by  one  companj',  in  such 

g/  a  manner  as  to  cause  a  direct  injury,  resulting  from  the  want  of  .skill 

I'i  or  care  in  those  operating  it ;  but,  when  the  track  is  operated  by  an- 

^)  other  company,  under  a  purchase  that  vests  it  with  the  right  to  me 

^''  it  and  having  no  other  connection  with  the  company  conmnttinK 

-/■^  '^  the  wrong  than  the  fact  of  having  made  the  purchase,  we  see  no  n^- 

-;  son  for  holding  the  purchaser  lial)le  for  the  torts  of  the  vendor.    It  is 

^;  '  a  distinct  corporation,  under  a  different  control,  and  is  liable  for  its 

own  acts,  and  not  that  of  its  predecessor.  C.  &  O.  Railroad  Co.  v. 
Griest,  85  Ky.,  619.  In  ordinary  actions  for  trespass  to  real  f^tate,  the 
recovery  is  for  the  injury  accruing  up  to  the  institution  of  the  action; 
but,  where  a  railway  is  constructed  in  a  street,  the  injury-,  if  any,  to 
the  adjacent  property  is  permanent  in  its  character,  and  continuin^as 
l^'  long  as  the  road  is  operated;    and  tiie   cause  of    action  for  the 

p;^'  dan)Hges,  resulting  from  its  prudent  operation,  arises  as  soon  hs  the 

I >  cars  begin  to  run  ;  and,  in  the  estimate  is  included  the  future  oiiera- 

^^  tion  of  the  road  ;  for,  if  otherwise,  there  would  be  a  cause  of  action 

^,  -  .  for  every  lime  the  cars  passed  the  dwelling  of  the  owner.    Troy  v. 

l''.  '  Railroad  Co.,  23  New  Hampshire,  88;  Pratt  v.  Desmoines  I^ilway 

t  Co.,  72  la.,  249;  111.  Central  Railroad  v.  Grabill,  50  III.,  241.   In  McAo- 

*.  *  ley  v,  Chic^igo  and  I^3astern  Illinois  Riiilway  Co.,  121  Hi.,  160,  *'the 

court,  in  discussing  a  question  similar  to  the  one  l)efore  us,  held  that 
r ;  where  the  original  nuisance  is  of  a  permanent  character,  the  damages 

:       '    •  are  perihanent,  and  the  recovery  must  be  had  for  the  entire  dainas:« 

/  ,  in  one  action,  and  such  damages  accrue  from  the  time  the  nuisance 

is  created,  and  from  that  time  the  statute  of  limitation  begins  to  run." 
V      .  Railroad  Company  v.  Combs,  10  Bush,  393.    The  damages  resulting 

r*  from  the  necessary  and  prudent  operation  of  the  road  can  not,  there- 

^*  fore,  be  recovered  in  this  art  ion,  because  barred  by  the  lajise  of  time, 

conceding  the  liability  of  the  appellant  as  the  vendee  of  the  company, 
y  constructing  it.     We    have  already  seen,   however,   that    for  the 

*  wrongful  and  unskillful  operation  of  the  road,  by  the  original  owner, 

from  which  damage  arises,  a  subsequent  purchaser  is  not  liable.  The 
only  quwtion  really  involved  in  this  case,  is  as  to  the  operation  of 
tjie  road  by  the  appellant  since  its  purchase.  If  it  has  injured  ap- 
pellee's property  by  placing  it  in  greater  peril,  by  changing  the  grade 
or  lessening  the  width  of  the  passway  on  either  side,  so  as  to  ob- 
struct the  passage  to  appellee's  dwelling,  the  company  is  resjwnsible. 
We  have  discovered  no  such  state  of  case,  and  the  only  difference  is 
the  increased  number  of  cars  in  transportation,  with  such  increased* 
burdens  on  the  track,  as  would  necessarily  result  in  the  operation  of 
such  a  railroad,  and  for  which  no  liability  rests  on  the  appellant. 
The  appellee  was  allowed  to  prove  depreciation  in  value  of  the 
property  on  that  .street,  by  reason  of  the  construction  of  this  rtiad, 
all  of  which  was  incompetent.  Was  also  allowed  to  prove  that  the 
rate  of  speed  was  in  violation  of  the  city  ordinance,  which  waa 
equally  so,  and  all  other  evidence  affecting  question  of  dauiaj^^,  re- 
sulting from  the  operation  of  the  road  prior  to  the  purchase  by  the 
api)eliant,  should  have  been  excluded  from  the  jury. 


NATIONAL    BANK    OF    LANCASTE<    V.    JOHNSON.  759 

In  this  state  the  use  of  the  street  by  the  railway  may  be  granted 
by  the  Legislature,  and  the  consequential  damages,  resulting  from 
this  use,  gives  to  the  owner  of  abutting  property  no  cause  of  action. 
It  is  only  where  the  rights  of  the  owner  are  unreasonably  abrid|^ed, 
and,  therefore,  the  noise,  the  fear  of  injury  from  approaching  trams, 
the  smoke  emitted  from  the  pipes,  and  cinders  that  fall  from  the 
cars  upon  the  street,  constitute  no  cause  of  action  ;  and,  even  if  an 
injury,  it  is  the  necessary  result  of  the  operation  of  the  roaci  ]  and  if 
special  damage  is  caused  by  it,  the  statute  of  limitation  could  apply, 
as  already  indicated.  In  this  case  the  street  is  about  si  ty  feet  in 
width,  with  the  track  in  the  center,  and,  while  the  smoke  from  the 
<?ars  niHy  be  taken  by  the  wind  to  appellee's  house,  that  can  not 
well  be  avoided,  it  does  appear  that  soot  and  cinders  noi  only  strike 
against,  but  pass  into  the  appellee's  dwelling,  from  the  passing  trains ; 
and,  if  «so,  it  is  manifest  that  such  wrongs  could  beavoidc*d,  and  for 
sucli  injuries  there  should  l)e  some  remedy ;  and  because  a  like  in- 
jury has  been  inflicted  on  the  owner  by  the  original  company,  it 
does  not  follow  that  in  estimating  the  damage  resulting  from  the 
original  construction  of  the  road,  the  jury  or  court  would  have 
taken  into  consideration  the  fact  tnat  such  an  injury  would  likely 
result  from  a  prudent  and  careful  operation  of  the  road.  While  we 
can  not  adjudge  that  such  an  injury  could,  with  proper  precaution, 
be  avoided,  it  seems  to  us  that  the  jury  shouhi  be  allowed  to  say 
whether  or  not  such  an  inconvenience  and  wrong  would  necessarily 
result  from  the  running  of  cars,  in  a  prudeut  manner,  on  this  track  ; 
if  so,  the  statute  of  limitation  would  apply,  in  reference  to  this  par- 
ticular complaint;  t,ut  if,  by  proper  precaution,  it  could  .be  pre- 
vented, the  company  should  be  held  liable  in  damages  for  the  injury 
resulting  to  the  appellee  from  this  want  of  care  and  precaution  in 
operating  its  road.  This  is  the  question  that,  in  our  opinion,  should 
have  gone  to  the  jury,  and  the  instructions  giv^n  were  errone- 
ous and  misleading.  If  the  fact  exists  that  soot  and  cinders  are 
thrown  into  plaintiflTs  dwelling  by  passing  trains,  is  such  an  in- 
jury the  result  of  an  improper  or  careless  operation  of  the  road?  The 
miction  in  equity  relied  on  bv  the  appellant  as  a  bar  to  the  recovery 
in  this  case,  when  examined,  shows  that  the  question  involved  was 
the  right  only  of  the  original  company  to  construct  the  road  and 
did  not  affect  the  question  of  damaire,  and,  therefore,  the  answer 
pfesenting  the  defense  was  properly  disregarded. 

The  judgment  below  is  reversed,  and  the  cause  remanded  for  pro- 
<;eedings  consistent  with  this  opinion. 


National  Bank  of  Lancaster  v.  Johnson. 
(Filed  Jaw.  24,  1 89 1.) 

Usury — Penalty — Jurisdiction— T\\ei  State  courts  have  jurisdiction  of  actions 
io  recover,  as  a  penalt,y  against  a  national  bank  for  collecting^  unary,  twice 
the  amount  of  interest  paid  on  a  note. 

The  doctrine  of  Henderson  National  Bank  v.  Alves,  &c.,  12  Ky.  Law  Rep., 
722,  approved. 

Wra.  Herndon  for  appellant. 

\V.  O.  Bradley  for  appellee.. 

Appeal  from  Garrard  Circuit  Court. 
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Opinion  of  the  court  by  Jud^e  Lewis. 

Appellee  brou<?ht  this  action  February,  1889,  to  recover  of  appel- 
lant judgment  for  t>vice  the  amount  of  i.iterest  alle«:ed  to  have  been 
paid  at  the  rate  of  eight  per  cent,  per  annum,  within  two  years  pre- 
vious to  that  date,  on  two  notes  which  he  had  executwl  to  it;  and 
judgment  having  been  rendered  for  the  amount  prayed  for,  and  in- 
terest thereon  from  the  date  of  the  judgment,  less  amount  of  a  note 
and  interest  plead'xl  as  a  set-off,  this  appeal  is  prosecuted. 

The?  statements  of  the  petition  were  not  controverted,  and  the  two 
questions  presented  and  argued  are  as  to  jurisdiction  of  the  court 
and  amount  of  recovery,  tht*  latter  involving  construction  of  sec- 
tions r)197  and  olOS  of  the  Revised  Statutes  of  the  United  States. 
Both  of  these  questions  have  been  conf^idered  and  deterniini^d  at 
the  present  term  of  this  court,  in  the  case  of  Henderson  National 
Bank  v.  A  Ives,  &c.,  and  need  not  be  further  discussed. 

It  was  in  that  case  held  that  a  circuit  court  of  this  State  "has 
jurisdiction  of  the  action  authorized  by  section  5198,  to  be  brought 
to  recover  back  twice  the  amout  of  interest  paid,  when  the  rate 
charged,  reserved  or  receiv^ed  by  a  national  bank  exceiMls  what  is 
authorized  by  section  .5197  to  be  so  charged,  reserved  or  n»ceived, 
which  is  six  per  cent."  It  was  also  held  that  the  criterion  of  recov- 
ery in  such  case,  according  to  the  plain  language  df  the  statute,  'n 
*Uwice  the  amount  of  interest"  paid,  and  not  merely  twice  the 
amount  of  the  usury. 

It  being  alleged  in  the  petition,  and  not  denied,  the  interest  sought 
to  be  recovered  buck  was  all  paid  within  two  years  next  before  com- 
mencement of  the  action,  it  is  not  necessary  to  decide,  as  was  done 
in  the  case  mentioned,  at  what  time  the  linlitation  of  two  years  be- 
gan to  run  in  this  case. 

There  being,  in  our  opinion,  no  error  of  the  lower  court  in  this 
case,  the  judgment  is  affirmed. 


Brambi.ett,  &c\  v.  MoVey. 

(Fifed  Jan.  24,  1891.) 

Void  jud:^nient^  Failure  to  s£n<e  summons — Parties  to  actions — Appellants 
were  indicted  in  the  Grant  Circnit  Gonrt  of  the  effenf^e  of  trespass,  and 
process  thereon,  directed  to  the  sheriff  of  Nicholas  coonty,  was  returned 
indorsed  executed.  Jadf^ment  was  rendered  against  each  by  default  for  the 
sum  of  (^K),  npon  which  a  capias  pto  fine  was  issued,  directed  to  the  sheriff 
of  Nicholas  county,  who  being  about  to  seize  the  body  of  one  of  appel- 
lants, he  executed  a  replevin  bond  for  the  amount  of  said  judgment,  with 
the  other  appellant  as  his  surety.  Appellants  then  instituted  an  action 
against  the  clerk  of  the  Qrant  Circuit  Court,  the  counoy  attorney  of  that 
county,  the  Commonwealth's  attorney  for  that  district,  and  the  sheriff  of 
Nicholas  county,  to  enjoin  the  collection  of  said  replevin  bond.  The  peti- 
tion and  amended  petition  allege  4hat  the  return  of  th«  officer  is  nntroo 
and  made  by  him  through  mistake  of  fact,  as  he  had  not  seen  appellants  or 
served  the  process  upon  them,  and  they  were  thus  prevented  from  appear- 
ing on  the  trial  of  the  indictment,  and  setting  up  a  good  defense  vhieb 
they  had.  It  is  insisted  as  defenses  that  no  oanse  of  action  is  stated  in  the 
petition  and  amended  petition,  nor  are  the  defendants  proper  parties  to  the 
action.  Held — That  under  section  2.S,  Civil  Code  of  Practice,  the  oireait 
clerk,  county  attorney  and  Commonwealth's  attorney,  each  havintr  an  inter- 
est in  the  controversy,  were  properly  made  defendants,    bection  17,  chapter 
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81,  General  Statutes,  expressly  anthorizes  the  retarn  of  an  officer  to  bo  im- 
peached, in  a  collateral  proceeding.  upoi\  the  charge  of  fraud  or  mistake, 
and  the  alle^ications  of  the  petition,  if  trae,  subjected  apnellants  to  a  liabil- 
ity or  penalty  without  any  notice  whatever  of  the  proceeding,  which  is 
against  public  policy  and  rendered  the  judgment  void,  which  appellants 
can  avoid  by  enjoining  proceedings  thereunder. 

J.  P.  Norvell  and  W.  W.  Dickerson  for  appellants. 

R.  W.  Masterson  and  M.  D.  Gray  for  appellee. 

Appeal  from  Grant  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Lewis. 

Appellants,  John  W.  Brarablett  and  G.  VV.  Bramblett,  state  in 
their  petition  they  were  indicted  in  the  Grant  Circuit  Court,  charg:ed 
with  the  offense  of  trespass,  in  takina:  and  carrying  away  a  horse  in 
possession  artd  property  of  I.  Marksbury,  and,  upon  the  indictment, 
a  summons  was  issued,  directed  to  the  sheriff  of  Nicholas  county, 
who  endorsed  thereon  he  had  executed  it  upon  b^th  defendants, 
when,  in  fact,  he  never  did,  in  any  manner,  execute  it  upon  John 
W.  Bramblett;  that  at  a  subse(iuent  term  of  that  court,  though 
neither  of  them  was  present  at  the  time,  a  trial  of  the  charge  took 
place,  and,  without  any  evidence  being  heard  to  sustain  it,  there 
was  a  verdict  of  the.  jury,  followed  by  judgment  of  C!>urt  against 
both  of  them,  for  a  fine  of  §oOO;  that,  to  satisfy  that  judgment,  an 
execution  of  capkiH  pro  fine  was  issued  against'appellant,  Jolin  W. 
Bramblett,  din*cted  to  tiie  sheriff  of  Nicholas  county,  who  was 
about  to  seize  his  body,  and  would  have  done  so  if  he  had  not  exe- 
cuted a  replevin  bond  for  amount  of  the  judgment,  which  was  done, 
G.  W.  Bramblett  being  his  surety;  that  afterwards  an  execution 
Mas  issued  on  the  replevin  bond,  and  to  restrain  collection  of  it  an 
injunction  was  prayed  for.  It  was  further  stateil  in  the  petition  that 
he,  John  VV.  Bramblett,  was  not  guilty  of  the  offense  for  which  he 
was  indicted,  and  would,  if  an  opportunity  had  been  afforded,  have 
so  pleaded,  and  is  now  ready  to  do  so. 

In  an  amended  petition,  tendered  after  a  general  demurrer  had 
been  sustained  to  the  original,  they  state  that  the  return  on  the  sum- 
mons mentioned  is  untrue,  and  was  nmde  by  mistake  of  the  sheriff, 
who  supposed  he  had  executed  it  on  appellant,  John  W.  Bramblett, 
when,  in  fact,  he  had  not  executed  it  on  nor  seen  him. 

The  question  of  law  presented  on  the  ap'peal  is  whether  the  facts 
stated  in  the  petition  and  amended  petition,  taken  as  true,  are  suffi- 
cient to  authorize  the  relief  prayed  for,  which  is  to  perpetually  en- 
join collection  of  the  replevin  bond. 

The  parties  made  defendants  to  tiie  action  by  name  are  the  clerk 
of  Grant  Circuit  Court,  the  county  attorney  of  that  county,  the  Com- 
monwealth's attorney  for  the  district  in  which  that  county  is  situ- 
ated, and  the  sheriff  of  Nicholas  county;  and  it  is  contended  in 
albumen t  the  action  can  not  be  maintained  against  them,  because 
the  judgment  upon  which  the  original  execution  issued  is  not  in 
favor  of  theiri. 

Section  23,  Civil  Code,  provides  tliat  "any  person  may  be  made  a 
defendant  who  claims  an  interest  in  the  controversy  adverse  to  the 
plaintiff,  or  who  is  a  necessary  party  to  a  complete  determination  of 
the  question  involved  in  an  action/'  If  some  one,  or  all  of  the  par- 
ties named,  could  not  be  made  defendants  to  an  action  like  this, 
the  plaintiff,  however  just  his  cause  of  complaint,  would  be  without 
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remedy,  for  the  Commonwealth  can  not  be  sued.  But  both  the 
attorneys  have  an  interest  in  the  fine  adjudged  against  appellants, 
and  to  prevent  the  enforcement  of  it  the  clerk  who  is5«ues  the  execu- 
tion and  sheriff  into  who^*e  hands  it  jroe3,  must  necessarily  he  made 
defendants.  Public  policy  requires,  and  it  is  held  by  courts  that 
when  an  officer  has  authority  to  act,  he  will  be  presumeti  toliave 
acted  correctly,  and  to  maintain  this  action  it  will  be  necer^^ary,  on 
trial  of  the  issue  of  fact,  for  appellants  to  prove  what  on  demurrer  is 
to  be  assumed  to  be  true,  that  the  sheriff  did  not  execute  the  sum- 
mons on  aijpellant,  John  W.  Bramblett.  l^ut  the  conditions  upon 
which  the  correctness  and  verity  (»f  an  official  endorsement  or  certi- 
ficate may  be  called  in  question  are  prescribed  in  section  17,  chapter 
81,  (General  Statutes,  as  follo\v>:  ''Unless  in  a  direct  pro«KHiin{( 
as:ainst  himself  or  his  sureties,  no  fact  officially  stated  by  an  officer 
in  respect  of  a  matter  about  wliich  lie  is  by  law  reriuirecf  to  make  a 
,  statement  in  writing?,  either  in  the  form  of  a  certificate,  return  or 

otherwise,  shall  be  called  in  (juestion,  except  upon  the  allei^ation  of 
fraud  in  the  party  benefited  thereby,  or  mistake  on  the  part  of  the 
officer," 

No  trial  of  a  charjje  of  felony  can  take  place  without  presence  of 
the  accused,  because  the  C'oiistituticm  forbids  it.  But  though  a  fine 
for  misdemeanor  may  be  imposeil,  just  as  a  judj^ment  for  money 
may  be  rendered,  without  the  defendant  being  present,  yet  it  is  in- 
dispensable to  validity  of  botli  that  the  person  against  whom  the 
charge  is  made,  or  recovery  is  souj^ht,  that  he  have  notii*e  of  the 
proceeding  against  him,  so'^he  may  deny  and  call  for  proof  of  the 
charge  or  of  legality  of  claim  against  him;  and  it  is  so  plain  as  to 
be  generally  hehl  that  a  judgment  rendered  without  such  noneei^, 
and  ought  to  be,  treated  as  absolutely  void;  and  it  is  equally  plain 
that  the  defendant,  in  all  cases,  should  have  the  right  to  show  that 
a  Judgment  against  him,  whether  rendered  under  an  indictment  or 
in  a  civil  action,  was  in  fact,  if  it  be  so,  rendered  without  legal 
notice;  and,  therefore,  whife  lor  obvious  reasons  official  return  of  a 
summons  duly  executed  is  presumcHl  to  be  correct,  and,  ci)nse- 
quently,  sufticient  to  authorizi*  a  trial  and  judgment  by  the  court,  it 
would  be  equally  against  public  policy,  because  unjuf^t  and  o  pres- 
sive,  to  deny  the  right  of  a  defen<lant,  against  whom  a  judgment 
has  l>een  rendered,  to  show  that  the  officer  did  not,  in  the  uuide 
required  by  law,  actually  summon  him;  and,  hence,  the  statute 
authorizes  it  to  be  done  when  either  the  p:trty  benefited  hy  the 
judgment  has  fraudulently  procured  return  of  serv^ice,  or  the  officer 
had  made  it  bv  mistake. 

It  is  true  this  court  has  held  in  Taylor  v.  Lewis,  2  J.  J.  M„  400, 
and  Shuffet  v.  Menifee,  4  Da.,  loO,  that  it  was  incompetent  for  a 
party  to  aver  and  prove  the  falsity  of  a  return  macie  by  a  pn^per 
officer,  in  a  collateral  mode,  without  a  direct  proceedinj?  against  the 
officer  himself.  But  the  statute  we  have  quoted  was  evidently  in- 
tende<i,  and  does  i.s  terms  authorize,  an  officer's  return  to  be  put  in 
question  when  the  conditions  therein  mentioned  exist.  Beside?, 
when  a"  judgment  in  favor  of  the  C'OmnKmwealth  for  a  fine  has  been 

I  rendered,  which  requires  imprisonment  in  default  of  its  satisfaction, 

j  the  defendant  should  not  be  required  to  look  alone  to  the  official  bond 

of  the  officer  for  redress,  even  if  that  was  always  feasible  and  cer- 

!  tain,  but  in  defense  of  his  liberty  may  ])roceed  directly  to  contest 

the  validity  of  such  judgment,  by  showing  the  all-sufficient  fact  it 

I  was  rendered  without  notice  to  film  of  the  charge  uptm  which  it 

I  was  based. 

I  The  execution  of  a  replevin  bond  does  not  estop  a  defendant  in 


COLSTON    V.    EASTERN   CEMETERY   CO.  '  763 

such  case  to  deny  the  validity  of  the  judgment  for  two  reasons: 
First,  the  alterua  ive  in  su(fh  case  is  presented  either  to  execute  the 
replevin  bond,  or  else  surrender  his  body  to  the  officer,  in  case  he 
has  not  sufficient  means  to  satisfy  the  judgment;  second,  if  the 
judgment  was  rendered  without  service  of  summons  on  him  to 
answer  the  indictment,  it  was  absolutely  void,  and  bein^  so,  all  pro- 
ceedino:s  under  it,  including  the  replevin  bond,  are  null  and  unen- 
forcible. 

We  think  appellants  stated  in  their  petition  and  amended  petition  . 
facts  sufficient  to  constitute  a  cause  of  action,  and  the  judgment  is 
reversed  for  further  pnxjeedings  consistent  with  this  opinion. 


Colston  v.  Eastern  Cemetery  Co. 

City  of  Louisville  v.  Same. 

(Filed  Jan,  27,  1891 — Not  to  be  reported.) 

Constitution n I  Law — Exemption  of  cemetery  property — The  appellant,  ceme- 
tery company,  havlDg  the  right  to  the  interest  on  a  fnnd  directed  by  its 
charter  to  be  applied  to  the  improvement  and  ornamentation  of  boriai 
Sronnds,  also  owning:  about  thirty-five  acres  of  ground,  is  sought  to  be  held 
liable  for  an  assessment  made  by  the  oi'  y  of  Louisville,  under  authority  of  an 
amendment  to  the  charter  of  said  city,  approved  March  24,  1882.  In 
defense  it  is  claimed  that  the  charter  of  said  cemetery  company,  granted  In 
1864.  exempted  the  property  of  said  company 'from  all  taxation  or  assess- 
ments or  execution,  and  the  Legislature  had  no  power  to  impose  any 
liability  for  assessments  on  said  property.  Heiii — That  as  said  exemption 
was  granted  prior  to  the  act  of  1856,  subsequent  Legislatures  can  not  alter 
same  ;   besides,  public  policy  will  uphold  said  exemption. 

E.  L.  Colston  and  FI.  S.  Baricer  for  ar^ellant. 

T.  L.  Burnett  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  Eastern  Cemetery  Co.  was  incorporated  in  the  year  1854,  with 
thirty-five  acres  of  land  constituting  the  property  of  this  corporation, 
and  this  land  had  been  g:iven  by  Sohwrij?  and  wife  and  Richardson 
and  wife,  and  was  originally  intended  as  a  olace  of  burial  for  the 
membei-s  and  their  families  of  two  Methodist  churches  then  organ- 
ized, and  afterwards,  by  the  act  of  incorporation,  the  trustees  were 
empowered  to  sell  lots  and  apply  the  proceeds  to  ornamenting  and 
improving  the  grounds  and  buildings,  and  one-half  of  any  sum 
remaining  in  the  hands  of  the  trustees  was  to  be  invested  in  safe 
stock  until  a  fund  of  $10,000  should  be  created,  the  interest  of  which 
was  to  be  applied  in  keeping  the  cemetery  in  repair,  and  all  money 
not  heretofore  appropriated  and  set  apart  was  to  be  paid  over  at  the 
end  of  each  year  to  the  trustees  of  the  two  respective  churches,  for 
the  tise  and  benefit  of  each  society.  The  cemetery  proper  is  entitled 
to  the  interest  on  the  fund,  and  the  fund  itself  belongs  to  the  two 
churches.  By  the  terms  of  this  charter,  **  the  grounds,  fixtures, 
shrubbery,  and  every  thing  growing  therein,  shall  be  exempt  from 
State  revenue  or  other  taxes,  and  shall  not,  after  the  ground  has 
been  fully  paid  for,  be  subject  to  be  levied  on  or  sold  by  any  Judg- 
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ment,  execution  or  decree  for  any  other  debt  or  cause  what^^oever." 
This' exemption  was  found  on  tht>  statute  in  the  year  1854,  and  has 
never  been  repealed,  unJe&s  by  an  act  of  the  24th  of  March,  1882, 
amending  the  charter  of  the  city,  whereby  the  owner  of  land  io  a 
cemetery,  or  the  corporation  known  as  the  cemetery,  is  made 
responsible  for  an  assessment  made  against  the  land  of  the  cor- 
poration- The  lien  may  be  enforced  by  this  amendment  on  any 
land  not  actually  occupied  by  graves.  This  enactment  was,  dimbt- 
less,  framed  to  avoid  the  etfeet  of  our  opinion",  rendered  by  thi.^ 
pourt  in  the  case  of  the  city  of  Louisville  v.  Nevin,  10  Bush.,  o49, 
where  it  was  held  that  this  court  would  not  subject  land  used  as  a 
cemetery  to  the  payment  of  such  assessments.  We  still  adhere  to 
that  opinion,  and  particularly  in  a  case  where  the  exemption  was 
made  prior  to  the  year  1856.  It  must  be  conceded  that  in  a  largfe 
city  like  that  of  Louisville  the  existence  of  burial  grounds  become 
a  matter  of  necessity,  and  if  not  placed  under  corporate  control, 
where  money  may  be  invested  and  donated  for  the  purchase  and 
improvement  of  grounds  to  be  used  for  cemeteries,  the  expense  for 
such  a  purpose  would  be  a  public  burden,  and  hence  the  St^ite  is,  or 
should  always  be,  ready  to  encourage  the  creation  of  such  cor- 
porations, not  only  to  lessen  the  rate  of  taxation,  but  to  invest  the 
corporate  body  with  the  power  to  raise  such  funds  as  wili  enable 
them  to  beautify  and  ornament  the  homes  of  the  dead.  This  was 
the  object  of  the  charter  creating  this  cemetery,  where  is  found, 
from  the  testimony,  at  the  time  this  action  was  instituted,  near 
40,000  graves,  and  no  Chancellor  should  authorize  the  tax  gatherer 
to  invade  this  territory  of  the  dead  to  enforce  the  collection  of  any 
assessment  made  by  a  State,  county  or  municipality,  or  take  from 
the  faithful  trustee  the  funds  set  apart  from  the  sale  of  lots  and 
apply  them  tt)  such  a  purpose,  when,  by  the  terms  of  the  charter, 
the  land  itself  is  exempt  from  execution. 
The  judgment  below  is  affirmed. 


HiTE  V.  Whitley  County  Court,  Ac. 
{Filed  Jan.  27,  1891.) 

Damages — Liability  of  county  court  for  failure  io  provide  proper  and  kedtky 
jail — A.  oonuty  court  is  oot  liabl^  in  damages  to  a  person  who  eomplaini 
that. while  confined  in  jail  her  health  and  eyesight  had  been  impaired  by 
the  failure  of  the  court  to  erect  and  keep  in  repair  a  good  jail,  and  one 
supplied  with  proper  heating  apparatus,  and  that  the  jailer  had  neglected  to 
keep  the  one.  which  was  provided,  comfortably  warm,  and  in  proper  con- 
dition otherwise.  Both  the  county  court  and  the  county  are  part»  of  the 
machinery  of  the  State  government.  Being  but  arms  of  it,  they  are  no 
more  liable  to  be  sued  for  the  neglect  of  their  ofiicers  than  the  State  is  for 
that  of  those  in  charge  of  it.  The  county  court  can  not  be  held  liable  for 
such  an  injury  unless  such  liability  is  imposed  by  a  statute.  Section  4, 
article  17.  chapter  28,  General  Statutes,  only  imposes  a  liability  on  the 
individual  members  of  the  court  whose  names  do  not  appear  on  record  in 
favor  of  erecting  a  proper  jail. 

Perkins  &  Harding  for  appellant. 

Hill  <fe  Denham  for  appellees. 

Appeal  from  Whitley  Court  of  Common  Pleas. 
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Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellant,  Mollie  Hite,  claiming:  that  her  eyesight  and  health 
had  been  impaired  by  confinement  in  the  Whitley  county  jail, 
brought  this  action  against  the  Whitley  county  court  and  the 
jailer,  J.  L.  Jones,  to  recover  damasres,  upon  the  ground  that  the 
court  had  negligently  failed  to  erect  and  keep  in  repair  a  good  jail, 
and  one  supplied  with  proper  heating  apparatus,  and  that' the 
jailer  had  neglected  to  keep  the  one,  which  was  provided,  comfort- 
ably warm,  and  in  proper  condition  otherwise. 

Without  objection  or  exception  from  her,  she  was  ruled  to  elect 
whether  she  would  proceed  against  the  county  court  or  the  jailer, 
and  she  thereupon  elet  ted  to  prosecute  the  action  against  the 
county  court,  and  it  was  dismissed  as  against  the  jailer,  without 
objection  or  exception  by  her.  There  is,  therefore,  no  grojand  for  an 
appeal  as  to  him. 

A  demurrer  by  the  county  court  to  the  petition  was  sustained,  and 
the  appellant  failing  to  plead  further,  the  action  was  dismissed. 

We  will  consider  the  action  as  being  one  against  the  county, 
inasmuch  as  it  would  have  to  satisfy  a  judgment^  if  one  could  be 
obtained  againt  *he  county  court. 

A  court  is  simply  an  instrumentality  for  the  administration  of 
justice. 

No  action  can  be  maintained  against  a  county  court,  as  such,  or  a 
county  for  an  injury  arising  from  mere  neglect,  or  even  from  pos- 
itive act,  in  the  absence  of  a  statute  authorizing  it. 

A  county  is  not  liable  for  an  injury  so  arising,  unless  the  liability 
is  imposed  by  statute,  either  expressly  or  by  necessary  implication. 

It  was  so  held  in  Dosdall  v.  County  of  Olmsted,  30  .Minn.,  96, 
where  the  county  was  sued  for  the  neglect  of  its  officers  in  failing  to 
repair  a  sidewalk  appurtenant  to  the  court-house. 

Also  in  Wehn  v.  Commissioners  of  Gage  County,  5  Neb.,  494, 
where  it  was  sought  to  make  the  county  liable  for  the  erection  of  a 
jail,  which  was  suffered  to  become  a  nuisance.  Other  cases  may  be 
found  to  the  same  effect,  among  which  is  that  of  Downing  v.  Mason 
CouRty,  87  Ky.  Rep.,  208,  where  a  citizen  sued  the  county  for  an 
injury  to  his  premises,  caused  by  their  being  flooded  by  the  erection 
of  a  county  jail. 

Both  the  county  court  and  the  county  are  parts  of  the  machinery 
of  the  State  government:.  Being  but  arms  of  it,  they  are  no  more 
liable  to  be  sued  for  the  neglect  of  their  officers  than  the  State  is  for 
that  ol  those  in  charge  of  it. 

There  is  no  statute  authorizing  an  action  like  this  one. 

Section  4,  article  17,  chapter  28  of  the  General  Statutes,  provides: 
•*The  county  court,  at  the  court  of  claims  of  each  county,  shall 
cause  to  be  erected  and  kept  in  repair  a  sec'ure  and  sufficient  county 
jail,  and  upon  a  failure  to  erect  and  keep  in  repair  a  good  and  suffi- 
cient jail,  each  member  of  the  courts  whose  name  does  not  appear 
recorded  in  favor  thereof  shall  be  liable  to  a  fine  of  not  less  than  $50 
nor.more  than  $100;  and  shall  be  li«ble  in  a  civil  action  for  all  dam- 
ages sustained  by  any  person  by  reason  thereof." 

It  is  evident  a  personal  liability  only  is  created  by  this  provision. 

The  individuals  of  the  court  may  be  sued,  but  as  to  them  the 
right  exists  only  against  those  whose  names  do  not  appear  of 
record  as  in  favor  of  erecting  and  keeping  in  repair  a  proper  jail. 
This  action  is  not  against  any  individuals,  who  are  members  of  the 
court,  but  it  is  agaipst  the  court  itself. 

Judgment  affirmed. 
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LiNDEMEIEB  V.  {ilNDEMEIER,  &C. 

LFiled  J^eb.  19,  1891.) 

Wiils — Li/g  Estates—  Ri'investffients — By  his  will,  a  testator  gave  to  his  step- 
son  a  hoase  and  Lot,  after  the  expiration  of  the  life  estate  vested  in  the  wife 
of  the  testator.  By  a  snb^eqaent  claase  in  the  will,  it  is  provided  that  the 
step-son  shall  have  no  right  to  sell,  or  otherwise  dispose  thereof,  bnt-to  be 
left  to  his  heirs. 

After  the  death  of  the  widow,  the  step-son,  in  an  action  to  wbieb  hit 
children  were  parties,  soaght  a  sale  of  said  property  for  the  pnrpose  of  re- 
investment. A.  sale  of  said  property  having  been  had  under  a  jodfcment 
rendered  in  said  action,  the  purchaser  insists  that  power  to  sell  is  forbidden 
by  the  will.  Held — That  said  will  does  not  forbid  the  sale  for  re- in  vestment 
and  the  proceedings  beinj;  in  conformity  to  sections  491-2,  Civil  Code  of 
Practice,  the  purchaser  aoqaired  a  good  title. 

M.  A.,  D.  A.  and  J.  G.  Sachs  for  appellant. 

Jas.  Quarles  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  will  of  Clemens  Uhler  provides:  "3.  I  give  and  bequeath  to  ! 
my  step-son,  Clemens  Lindenieier,  my  double  frame  house  and  lot, 
on  the  north  side  of  Marshall  street,  between  Preston  and  Jai*k*«)D 
streets.  *  *  *  *  It  is  my  will  that  my  wife,  A.  M.  Uhler,  shall 
keep  all  the  property  hereby  bequeathed  for  her  only  use  and  benefit 
during  her  life-time. 

**  It  is  further  my  will  that  the  property  bequeathed  to  F.  Clausinj;, 
and  C.  and  H.  Lindemeier  shall  only  be  in  trust  for  them,  and 
they  shall  have  no  right  to  sell,  or  otherwise  dispose  thereof,  but  to 
be  left  to  their  heirs,  and,  should  one  of  the  three  last  named  die 
without  heirs,  their  widows  shall  have  the  benefit  thereof  as  long  as 
she  remainsa  widow,  and  then  the  property  shall  be  divided  equally 
between  the  remaining  heirs." 

The  widow  (»f  the  testator  having  died,  and  Clemens  Limlemeier 
being  in  Dossession  of  tiie  house  and  lot  above  described,  he  brought 
this  action,  making  his  wifeiind  his  five  infant  children  defendants 
for  a  construction  of  the  will,  and  a  sale  of  the  profK^rty  for  re-in- 
vestment. The  defendants  wereproperly  broii;;ht  before  thec<»urt. 
A  guardia.i  ad  (item  was  appointed  to  defend  lor  tho.se  under  age, 
and  he,  in  proper  time,  filed  his  report. 

Before  the  final  submission  of  the  cause  a  p:uardian  appeared  and 
executed  to  each  of  the  infants  the  bond  reiiuired  by  statute  in  case 
of  a  sale  of  infant's  red  estate.  The  lower  court  held  that  Clemens 
Lindemeier  had  a  life  estate  in  the  property,  but  refused  to  order  a 
sale  of  it  upon  the  ground  that  it  was  forbidden  l)y  the  will. 

Clearly  the  chancellor  was  riprht  in  holding?  that  Clemens  Linde- 
meier was  not  merely  a  trustee  of  the  property  for  his  children,  bat 
that  he  had  a  life  t^tlite  in  it. 

The  Civil  Code,  secticms  4J)l-2,  authorize  a  sale  of  real  estate,  where 
it  is  owned  as  this  is,  by  a  decree  in  an  equitable  action,  if  the  title 
papers  are  filed,  and  facts  be  averred  and  proven,  showing^  that  the 
sale  will  benefit  the  owners ;  but  no  such  stile  can  he  onlered  if  it  be 
forbidden  by  the  title  paper  under  which  the  property  is  held. 

The  petition  contains  the  net^essary  averments,  and  it  is  shown  by 
the  evidence  that  the  value  of  the  property  is 'decreasing  rapidly; 
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that  it  is  in  bad  repair,  and  the  owners  unable  to  improve  it ;  that 
the  rents  are  insufficient  to  pay  the  taxes  and  keep  it  in  repair,  and 
that  it  is  to  the  interest  of  all  concerned  to  sell  it  and  re-invest  the 
proceeds.  The  children  are  not  sui  Juris,  and  there  is  need  of  court 
protection  to  their  interests. 

In  our  opinion  the  will  does  not  forbid  a  decretal  sale  of  it  for  this 
purpf)se.  It  denies  to  the  owner  of  the  life  estate  the  right  to  sell  or 
otherwise  dispose  of  it.  The  object  of  the  testator  was  to  prevent 
the  life  tenant  from  disposinjjf  of  it,  and  thus  defeating  the  rights  of 
the  remainder  parties.  In  providing  as  he  did  in  his  will,  it  was  ev- 
idently his  inteption  to  reserve  that  much  of  his  estate  to  Clemens 
Lindemeier  for  life,  and  then  to  his  children.  He  did  not  have  in 
view  a  sale  by  decree  of  court,  which  might,  and,  as  appears,  has, 
become  highly  necessary  to  preserve  his  bounty.  It  should  not  beso 
presumed,  in  the  absence  of  language  rendering  it  reasonably  jeer- 
tain  that  he  intended  to  forbid  a  sale  of  it,  in  any  manner  or  for  any 
purpose,  during  the  term  of  the  life  tenant,  however  necessary  t« 
interest  of  the  parties.  In  the  case  of  McGraw  v.  Minor,  12  KY. 
Law  Rep.,  687,  a  clause  in  a  will  substantially  like  this  one  was 
considered,  and  held  not  to  forbid  a  decretal  sale  for  the  purpose 
of  re-investment. 

The  judgment  is  reversed,  and  cause  remanded  for  further  proper 
proceedings. 


Commonwealth  v.  Davidson. 
(Filed  Jan.  24,  ISOL) 

Constitutiottiil  law — change  of  i-enue — The  act  of  the  Leginlatare,  passed  at 
the  session  of  1889-90,  providing  for  the  change  of  venae  in  felonj  cases 
on  the  application  o'  the  Commonwealth  where  such  a  state  of  lawlessness 
exists  in  the  county  where  the  indictment  is  fonnd,  and  in  the  adjoining 
ooonties,  that  a  fair  trial  can  not  be  had,  is  not  unconstitational.  The  ap- 
pellee was  indicted  in  Perry  Circuit  Court  for  the  crime  of  murder,  and  on 
application  of  the  Commonwealth's  attorney  the  venue  was  properly 
changed  to  the  Clarke  Circuit  Court. 

Article  2,  section  88  of  the  Constitution,  providing  that  "the  Qeneral  As- 
sembly shall  not  change  the  venue  in  anycriminal  or  penal  prose<:ution,  but 
shall  provide  for  the  same  by  general  law,"  must  be  understood  as  ap- 
plying to  changes  of  venue  on  the  motion  of  the  Commonwealth  as  well  as 
the  accused,  nor  is  such  right  denied  to  the  Commonwealth  by  the  provis- 
fons  of  article  13,  section  28,  which  provides  that  "the  accused  ha.>  a  right 
*  •  *  to  a  speedy  public  trial  by  an  impartial  jnry  of  his  vicinage," 
bnt  the  two  sections  can  be  harmonized  by  construing  the  latter  section  as 
limiting  the  right  of  the  Commonwealth  to  a  change  of  venue  to  the  single 
instance  of  the  necessity  of  preserving  and  enforcing  ics  authority  and 
laws.  Otherwise,  the  first-named  section  would  be  a  nullity  and  the  accused 
woald  secure  a  trial  by  &  pa rfiu/  jury  of  his  vicinage  or  county,  which  will 
not  be  presumed  was  the  intention  of  the  framers  of  the  Constitution. 

J.  P.  Marrs  and  P.  W.  Hardin  for  appellant. 

Appeal  from  Clarke  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellee  was  indicted  in  the  Perry  Circuit  Court,  charging 
him  with  the  cripie  of  murder  in  said  county. 

The  Commonwealth's  attorney  for  said  district,  pursuant  to  the 
SO 
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act  of  the  Legislature,  approved ,  day  of r ,  1890,. 

made  a  written  statement  that  there  existed  in  said  county  sueh 
lawlessness  by  the  friends,  relations  and  sympathizers  of  the  appel- 
lee, that  the  officers  in  Siiid  county  were  prevented  from  discharging 
their  duties,  and  which  would  deter  the  trial  jury  from  renderioKafair 
and  impartial  verdict  in  S4iid  case;  also  that  the  same  conditions  ex- 
isted in  the  counties  of  Bell,  Leslie,  Harlan,  Knox,  Clay,  Jackson, 
Owsley,  Entill,  Powell,  Wolfe,  Breathitt,  Knott,  Perry  and  Letcher. 
Thereupon  the  court  ordered  a  cliange  of  venue  to  the  Clark  Circuit 
Court.  The  case  havinjif  been  transferred  to  the  latter  court,  the 
Commonwealth's  attorney  for  that  district  moved  the  court  to  re- 
mand the  case  back  to  the  Perry  Circuit  Court,  uf)on  the  ground  that 
the  act  authorizing  said  chanjre  was  unconstitutional.  So  the  consti- 
tutionality of  the  act  is  the  only  question  to  l)e  decided. 
'  The  sections  of  the  Constitution  upon  that  subject  are  as  follows: 
Article  2,  section  38:  **The  General  Assembly  shall  not  change  the 
venue  in  any  criminal  or  penal  prosecution,  but  shall  provide  for  the 
same  by  general  law  '' 

Article  13,  section  12:  '*The  accused  has  a  right  *  *  *  to  a 
speedy  public  trial  by  an  impartial  jury  of  the  vicinage."    , 

Section  38,  quoted,  is  mandatory  upon  the  Legislature  to  .provide 
by  general  law  for  the  change  of  venue  as  w6ll  on  behalf  of  the 
Commonwealth  as  on  behalf  of  the  accused.  But  does  sei-tioD  12, 
quoted,  by  providing  that  the  accused  shall  have  the  right  to  a  trial 
by  an  impartial  jury  of  the  vicinage  confine  the  right  to  the  Com- 
monwealth Jo  provide  for  a  change  of  venue  on  Ijehalf  of  the  ac- 
cused, only.  The  greater  likelihood  of  the  accused  being  able  ta 
get  his  witnesses  before  the  jury,  and  at  less  expense,  and  of  the 
jury's  knowledge  of  their  good  clviracters,  as  well  as  that  of  his  owa 
good  character,  if  one  he  has  established,  were,  doubtless,  the  con- 
siderations that  induced  the  adoption  of  said  provision.  Butdoessaid 
provision  exclude  the  Commonwealth  from  taking  a  change  of 
venue  under  any  and  all  circumstances?  If  it  dot^s,  said  section 
38  is  rendered  nugatory,  so  far  as  the  Commonwealth  is  concerned, 
by  implication.  For  the  reasons  indicated  it  was  certainly  the  in- 
tention to  secure  to  the  accused  the  right  to  an  impartial  trial  by  a 
jury  of  the  vicinage,  or  county,  and  to  prohibit  the  Commonwealth 
from  changing  the  trial  to  another  county,  and  thus  annoy  and  har- 
rass  the  accused,  unless  it  was  necessary  to  preserve  and  enforce  its 
authi  rity.  The  two  sections  thus  constiued,  the  former  is  not  ren- 
dered nugatory;  but  the  Commonwealth  is  limited  by  the  latter  to 
the  right  to'a  change  of  venue  to  the  single  instance  of  the  necessity 
of  preserving  and  enforcing  its  authority.  While  the  right  is  ex- 
pressly given  to  the  accused  to  a  trial  by  a  jury  of  the  vicinage,  or 
county,  it  seems  that  each  citizen  should  be  deemed  to  have  con- 
sented that  the  Commonwealth  should  reserve  the  power  to  enforce 
its  laws,  and  if  it  should  become  essential  to  their  enforcement  that 
the  Commonwealth  should  take  a  change  of  venue,  the  ffame  should 
be  done.  Hence,  that  right  is  reserved  by  the  38th  section,  quoted, 
and  the  12th  section,  quoted,  limits  the  power  to  that  state  of  case. 

To  illustrate:  If  an  impartial  jury  can  not  be  obtained  m  the 
county,  the  Commonwealth,  notwithstanding  the  objection  of  the 
accused,  has  the  right  to  obtain  a  jury  from  the  next  nearest  coanty 
where  that  feeling  does  not  exist. 

It  is  true  that  in  such  case  the  trial  takes  place  in  the  vicinage, 
or  county,  but  the  jury  are  not  of  the  vicinage,  or  county;  but  the 
right  of  the  Commonwealth  to  thus  obtain  a  jury  has  never  beei» 
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questioned,  and  it  is  so  clearly  the^right  of  the  Commonwealth  it  is 
believed  it  will  never  be  seriously  questioned. 

The  law,  in  certain  conditions,  could  not  be  enforced  without  this 
right;  without  it  crime  would  go  unpunished.    Imagine  the  pitia- 
bleness  of  society,  with  the  accused,  his  friends,  relations  or  sympa- 
thizers impregnating  the  public  mind  with  prejudice  to  such  an 
extent  that  an  impartial  jury  could  not  be  obtainwl  ki  the  vicinage, 
and  then  the  trial  of  the  accused  by  those  men,  else  not  at  all,  or 
the  vicinage  becoming  submerged  by  a  lake  of  water,  or  by  a  vol- 
canic eruption,  thereby  depopulating  the  vicinage  and  rendering  it 
impossible  to  try  the  accused  therein.    In  the  first-named  case  it 
would  be  clearly  the  right  of  the  Commonwealth  to  resort  to  the 
next  nearest  county,  where  that  condition  did  not  exist,  to  obtain  a 
jury.     In  the  second  case  the  Common \Vealth  sh«:uld  have  the  right 
to  resort  to  the  next  county  where  she  could  obtain  a  footing  to  try 
the  ac(?used.    The  right  of  the  Commonwealth  in  each  case  exist 
upon  the  ground  of  the  necessity  of  preserving  and  enfordng  its  au- 
thority.   So,  also,   if  by  the  agency  of  a  confraternity  of  lawless 
men  the  officers  4)f  the  county,  whose  duty  it  is  to  assist  in  the  trial 
of  the  accused,  are  prevented  from  discharging  that  duty,  or  any 
jury  that  might  be  entrusted  with  his  trial  are  deterred  from  render- 
ing an  impartial  verdict,  thereby  rendering  the  authority  of  the 
Commonwealth   powerless  in  said  county,  the  Commonwealth  in 
such  case  has  a  right  to  a  change  of  venue  to  a  county  where  that 
condition  does  not  exist.    It  is  a  trial  by-  an  impartial  jury  of  the 
vicinage  that  is  guaranteed  to  the  accused  ;  not  a  partial  jury,  nor  a 
jury  deterred  by  lawless  men  from  rendering  an  impartial  verdict, 
nor  such  a  jury  as  the  officers  of  the  law,  who  are  prevented  by  law- 
less men  from  summoning  impartial  juries,  would  select.     If  the 
former  can  not  be  obtained  in  the  county,  the  Commonwealth  may 
resort  to  another  county  for  such  jury  to  try  the  ca«*e  in  said  county. 
In  this  state  of  ctv^e,  where  the  Commonwealth  has  the  power  to  as- 
sert its  authority,  it  is  essential  to  take  the'jury  to  said  county  in  or- 
der that  the  accused  may  have  the  benefit  of  a  less  expensive  trial 
than  he*would  have  in  any  other  county;  and,  also,  where  he  may 
have,  though  in  a  less  degree,  the  benefit  of  his  own  good  character 
or  that  of  his  witnesses,  if  any  he  or  they  have  preserved  ;  in  such 
case,  the  accused  is  deprived  of  the  full  benefit  so  far  as  a  presuma- 
ble knowledge  of  his  or  his  witnesses'  characters  are  concerned,  by 
being  tried  by  a  jury-that  do  not  reside  in  the  vicinage  ;  but  as  he  is 
entitled  to  the  observance  of  this  special  right,  upon  the  condition 
that  an  impartial  trial  jury  can  be  obtained  in  the  vicinage  to  try 
him,  the  observance  of  the  right  ceases  when  such  jury  can  not* be 
obtaiiie<l  therein.    Jlence,  the  Commonwealth  has  the  right  to  re- 
sort to  the  next  county  wherein  such  a  jury  may  l)e  obtained.    If 
this  were  not  so,  the  accused,  in  such  case,  could  mock  justice  and 
defy  the  authority  of  the  Commonwealth  with  impunity. 

So,  also,  in  the  latter  two  cases,  where,  owing  to  the  lawlessness 
existing  in  the  vicinage,  the  Commonwealth  is  powerleas  to  assert  its 
authority  to  the  end  of  obtaining  a  trial  of  the  accused  by  an  im- 
partial jiiry  therein;  the  same  reason  exists  for  the  Commonwealth 
taking  a  change  of  venue  to  a  county  where  that  condition  does  not 
exist.  We  conceive  this  to  be  the  meaning  of  the  two  sections 
quoted. 
The  judgment  is  affirmed. 
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Steele  v.  Widliams,  Ac. 

{Filed  Jan,  29,  1891— iVb^  to  be  reported.) 

Boundaty^^here  a  mortj^age  has  been  execnted  as  a  lien  on  a  tract  of 
land,  desoribing  it  by  naming  the  adjoining  owners,  and  also  describing  it 
as  containing  a  given  number  of  acres,  more  or  less,  in  a  eontroversj  as  to 
whether  a  fifty-acre  tract,  being  a  part  of  the  tract  described  as  boonded 
by  the  adjoining  land  owners,  was  embraced  in  the  mortgage  when  the 
proof  shows  that,  without  said  fifty-acre  tract,  the  residue  of  the  tract  con- 
tains the  number  of  acres  recited  in  the  mortgage,  fft/d — It  is  well  settled 
that  where  the  boundaries  of  land  are  well  established,  or,  in  other  words, 
in  their  nature  monumental,  they  must  control  the  number  of  acres  as  giren 
in  the  mortgage,  unless  an  inXention  is  shown  in  the  mortgage  that  the 
acreage,  as  therein  given,  is  to  control  the  boundaries.  In  this  ease  sooh 
intention  does  not  appear. 

E.  B.  Wilholt  for  appellant. 

E.  F.  Dulin  for  appellees. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

J.  B.  Willianas  naortgaged  to  Watson  a  parcel  of  land  bounded  on 
the  east  by  the  land  of  Erwin,  on  the  south  by  the  land  of  Pen7 
Fult's  heirs,  on  the  north  by  the  land  of  Davis,  on  the  west  by  the 
land  of  James  Perry.  The  mortgage  also  recites  that  the  tract  of 
land  contains  223  acres,  more  or  less,  and  was  purchased  by  said 
Williams  from  the  **heirs  of  John  Maylon." 

The  statement  from  whom  the  land  was  purchased  seems  to  be  a 
mistake;  for  May  Ion's  heirs  sold  the  fifty-acre  tract  now  in  contro- 
versy to  said  Williams.  Said  mortgage  was  foreclosed,  and  in  the 
suit  of  foreclosure  said  fifty  acres  were  included  as  having  b<*en 
mortgaged,  and  judgment  was  rendered  for  the  sale  of  it,  and  it 
was  sold  and  the  sale  was  confirmed.  Thereafter  the  appellant 
caused  the  fifty  acres  to  be  sold  under  «n  execution  in  his  favor  and 
against  said  Williams,  and  he  purchased  it.  He  now  contends  that 
said  fifty  acres  was  not  includod  in  said  mortgage ;  hence,  his  pur- 
chase was  valid.  He  so  contends  upon  the  ground  that  the  mort- 
gage recites  the  fact  that  the  tract  of  land  contained  but  223  acres. 
But  the  boundary  as  given  does,  according  to  the  positive  and 
uncontradicted  proof,  include  said  fifty  acres,  which  were  sold  as 
having  been  mortgaged. 

Now,  it  is  well  settled  that  where  the  boundaries  of  land  are  well 
established,  in  other  words,  in  their  nature  monumental,  they  must 
control  the  number  of  acres  as  given  in  the  deed,  unless  an  inten- 
tion is  shown  in  the  deed  that  the  acreage,  as  therein  expressed,  is 
to  control  the  boundaries  given.  In  this  case  such  intention  does 
not  appear. 

The  judgment  is  afiirmed. 


Coleman  v.  Sumrall,  Ac. 
(Filed  Feb.  10, 1891)— iVb^  to  be  reported. 

Execution —  Wills — Jurisdiction  — Equity — Several  creditors  of  appeUant 
haying  levied  their  ezeoations  upon  land  belonging  to  her,  nnder  which  the 
same  was  sold,  and  the  parohaser  refusing  to  comply  with  the  tetms  of  sal^* 
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they  instittfted  an  action  in  equity  asking  a  construction  of  the  will  of  the 
husband  of  appellant,  under  which  she  claims^  and  that  the  purchaser  be 
compelled  to  execute  his  bond.  Held — That  as  the  appellant  held  a  life 
estate  in  said  land,  it  was  liable  to  sale  under  execution,  and  there  was  no  ne- 
cessity for  resort  to  a  court  of  equity.  The  will  directed  that  the  executors 
shonld,  at  the  death  of  appellant,  first  pay  the  debts  of  appellant  before 
distributing  the  estate  to  the  devisees  in  remainder,  and  it  is  not  decided 
that  after  the  death  of  appellee  the  creditors  selling  the  life  estate  and  fail- 
ing to  receive  satisfaction  out  of  it,  can  then  have  their  debts  satisfied  by  a 
sale  of  the  remainder. 

Phil.  B.  Thompson  for  appellant. 

E.  H.  Gaither  for  appellees. 

Appeal  from  Mercer  Circuit  Court.     . 

Opinion  of  the  court  by  Jud^^e  Pryor. 

A  number  of  the  creditors  of  Susan  Coleman,  having  had  execu- 
tions levied  on  a  tract  ot  land  devised  to  her  by  her  husband,  and 
soid,  or  a  part  of  it,  for  the  payment  of  their  debts,  and  the  pur- 
chaser, refusing  to  comply  with  the  terms  of  sale,  brought  this  ac- 
tion in  equity,  asking  a  construction  of  the  will  of  the  husband,  and 
that  the  purchaser  be  compelled  to  take  the  land  and  execute  his 
bond  for  the  purchase  money.  The  chancellor  below  held  that  the 
wife  had  a  life  estate,  and  that  it  was  subject  to  her  debts. 

The  widow  and  heirs  appeal,  but  the  purchaser  is  not  before  this 
court.  They  contend  that  the  land  is  not  liable  for  the  payment  of 
the  debts  of  the  wife. 

There  was  a  demurrer  to  the  petition,  general  and  special— the 
special  demurrer,  raising  the  question  as  to  the  right  of  creditors  to 
unite  in  a  case  like  this,  asking  for  a  construction  of  the  will,  with 
a  view  of  enforcing  their  claims;  on  the  general  demurrer  it  is 
ur^ed  that  the  petition  shows  no  reason  for  going  into  a  court  of 
equity. 

The  will  of  the  husband  was  executed  in  the  ^ear  1871,  and  gives 
to  his  wife  an  estate  for  life  in  this  land,  with  directions  to  his  exec- 
utors to  sell  the  land  and  personalty  at  the  death  of  the  wife,  pay 
her  debts,  and  then  divide  the  proceeds  between  his  children,  as 
directed  in  a  sul>sequent  clause  of  his  w-ill. 

We  perceive  no  reason  for  going  into  a  court  of  equity  when  the 
life  estate  is  certainly  liable  for  the  debts  of  the  wife.  It  is  a  legal, 
vendible  interest,  that  may  be  sold  under  execution,  and  the  levies 
made,  although  on  the  land,  created  a  lien  on  the  life  estate,  and  as 
to  the  small  debts  the  statute  provides  the  manner  in  which  the 
land  can  be  reached.  Section  723,  Carroll's  Code.  If  by  the  pro- 
visions of  the  will  the  land  can  be  sold  at  the  death  of  the  life  ten- 
ant, by  the  executor,  and  her  debts  paid,  still,  for  the  benefit  of  the 
remaindermen,  this  clause  of  the  will  must  be  observed,  and  be- 
sides it  does  not  appear  that  the  life  estate,  after  exempting  the 
homestead,  is  insufficient  to  pay  the  debts. 

We  perceive  no  reason  for  going  into  a  court  of  equity,  and  both 
the  general  and  special  demurrers  should  have  been  sustained. 

The  Judgment  below  is  reversed  and  remanded  for  proceedings 
consistent  with  this  opinion. 

Jadge   Pryor  delivered  the  following  response  to  a  petition  for 
rehearing : 
Under  the  pleadings  we  have  adjudged  that  the  appellees  had  no 
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right  to  go  into  a  court  of  equity.  They  can  sell  the  life  estate  under 
these  executions,  and  whether  at  the  death  of  the  life  tenant  they 
can  make  the  balance,  if  any,  due  them,  when  the  life  estate  is  ex- 
hausted, is  a  question  not  necessary  to  be  decided. 
Petition  overruled. 


Illinois  Central  R.  R.  Co.  v.  Dick. 
(Filed  Feb.  28,  V%n— Not  to  be  reported.) 

1.  Dainages — Coutributory  negligence — Appellant  has  proRecnted  this  appeal 
from  a  judgment  for  $3,000  dama^QS,  awarded  to  appellee,  for  the  loss  of 
an  arm,  aR  is  alleged,  by  the  nejrlijfence  of  appellant's  employes  in  backing 
a  train  of  freight  cars  along  its  switch  in  a  yard  and  striking  appellee  vith 
a  car,  resulting  in  the  injury  complained  of.  Appellee  was,  at  the  time  of 
the  injury,  engag.ed  in  work  in  which  the  railroad  company  was  interested, 
and  being  permitted  <o  cross  appellant's  tracks  in  going  !o  and  f rom  hi« 
work,  and  at  that  time  was  leaving  his  work  and  had  crossed  all  the  tracks, 
except  tlie  main  track,  when  a  freififht  train  was  passing  along  it  at  a  rat« 
of  about  twelve  miles  an  hour,  appellee  w  s  then  walking  betwet?n  the 
main  track  and  near  the  switch  next  to  ii.  when  a  freight  train,  that  he  had 
noticed,  backed  down  on  the  switch  behind  hini,  respiting  in  his  injury.  The 
space  between  the  main  track  and  the  switch  is  about  seventeen  ffet,  and 
appellant  relied,  as  defense  to  recovery,  that  appellee's  contributory  ne^i- 
gence  caused  said  injury.  HcU — That  the  verdict  is  palpably  against  the 
evidence,  as  it  is  evident  that  .but  for  the  gross  contributory  negligence  of 
appellant  the  injury  would  not  have  occurred.  It  is  a  well  settled  rale  that 
although  the  evidence  might  show  negligence  upon  the  part  of  the  injnrinjj 
party,  yet  if  the  one  injured  so  contributed,  that  but  for  it  the  injury  *onld 
not  have  been  received,  then  there  can  be  no  recovery,  unless  the  party  do- 
ing thennjtlry  became  aware  of  the  negligence  of  the  other  and  could  then, 
by  the  exercise  of  care,  have  avoided  the  injury.  As  to  the  latter  part  of 
the  proposition,  there  was  no  proof  that  the  appellant's  agents  became 
aware  of  appellee's  danger,  or  could  have  avoided  the  injury. 

2.  Injury  while  violating  Sntnioy  laic-  It  is  no  defense  to  an  action  for 
damages,  in  this  case,  that  appellee  was  at  work  in  violation  of  the  Sunday 
law,  as  there  is  no  proof  showing  that  his  work  was  the  cause  of  his  injury, 
or  result  of  his  violation  of  the  Sunday  law,  but  such  injury  may  have  oc- 
curred on  any  other  day.  , 

Z.  W.  Bu^ja:  and  R.  J.  Bugg  for  appellant. 

John  W.  Ray,  J.  M.  Nichols  and  M.  T.  Shel bourn  for  appellee. 

Appeal  from  Carlisle  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellee,  William  Dick,  was  employed  with  many  other 
"workmen  in  building  caissons  at  the  water's  edge,  in  the  city  of 
Cairo,  111.,  to  be  used  in  constructing  a  bridge  over  the  Ohio  river  at 
that  point. 

Between  where  they  were  at  work  and  the  houses  of  the  city,  and 
upon  the  top  of  the  levee,  was  the  switch-yard  of  the  api)ellaut.  It 
was  usually  called  the  **transfer  yard,"  because  the  trains  of  the 
railroad  were  transporte<i  over  the  river  at  that  place.  The  appel- 
lant had  seven  or  eight  tracks  close  to  and  parallel  with  each  other 
at  this  point,  and  extending  for  a  considerable  distance  along  the 
immediate  top  of  the  river  bank.    Several  locomotives  were  con- 
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stantly  employed  in  the  yard,  and  it  is  shown  that,  upon  an  aver- 
age, three  hundred  ears  were  moved  within  it  every  twenty-four 
hours. 

The  workmen  had  to  cross  these  tracks  in  gfoing  to  and  from  their 
work.  It  had  been  in  progress  for  about  n  year,  from  seventy-five 
to  one  hundred  men  beinj?  employed.  All  this  was  well  known  to 
those  in  charge  of  the  app^eliant's  trains,  and  its  authorities  had  for 
a  lonp:  time  permitted  these  workmen  to  thus  cross  its  tracks.  In- 
dee<l  the  bridge,  while  not  being  built  by  it,  was  intended  for  its 
use. 

When  appellee  was  injured  the  men  had  quit  work  for  dinner. 
All  of  them  had  crossed  all  of  the  tracks,  save  appellee  and  another 
man.  They  had  done  so  in  part,  but  upon  reaching  the  main  track, 
and  which  was  the  outer  one  upon  the  side  next  to  the  city,  their 
progress  was  stopped  by  a  heavy  freight  train  of  about  eighteen 
cars,  which  was  moving  north  and  leaving  the  city  at  the  rate  of 
about  twelve  miles  per  hour.  The  appellee's  companion  remained 
standing  at  that  point,  between  the  main  track  an<l  the  switch-track 
next  to  it,  until  the  train  passed,  when  he  crossed  over  in  safety. 
The  appellee  did  not  do  so,  however.  He  walked  south  between 
these  two  tracks  as  the  train  was  passing,  as  his  route  into  the  city 
was  in  a  south westwardiy  direction.  As  he  did  so,  he,  by  reason  of 
the  outgoing  passing  train,  kept  near  the  switch-track.  He  did  not 
get  on  it,  but  w^alked  just  at  the  end  of  the  ties.  Just  at  this  time  a 
train  of  four  or  five  cars  backed  south  upon  the  switch-track  at  the 
rate  of  about  three  miles  an  hour,  and  the  front  car,  owing  to  the 
appellee  getting  near  to  the  switch-track,  struck  him,  knocking  him 
down,  and  so  mangling  his  arm  that  amputation  just  above  the 
elbow  became  necessary. 

lie  brought  this  action  for  damages,  claiming  that  the  injury  was 
caused  by  the  gross  negleft  of  those  in  charge  of  the  train. 

The  defense  is,  first,  that  the  appellee  was  crossinsr  the  tracks  in 
going  from  work  being  done  upon  Sunday,  the  prosecution  of  which 
in  Illinois  is  lorbidden  upon  that  day,  unless  it  be  a  work  of  neces- 
sity or  charity;  and,  second,  that  the  injury  was  the  result  ot  the 
appellee's  own  neglect. 

The  trial  resulted  in  a  verdict  for  S3,000. 

The  first  ground  of  defense  can  not  be  maintained.  It  is  true  the 
appellee  was  go'ng  from  work  being  done  by  him  on  Sunday.  It  is, 
therefore,  said  that  this  illegal  conduct  upon  his  part  de])rives  him 
of  all  right  to  sue,  and  that  he  could  have  no  redress  against  any 
one,  even  if  those  in  charge  of  the  train  had  wantonly  injured  him. 
Such  is  not,  and  ought  not  to  be,  the  rule.  The  fact  that  one,  when 
injured,  is  thus  violating  the  law,  does  not  place  him  beyond  its 
protection.  If  so,  he  would  be  at  the'  mercy  of  others.  It  can  not 
be  fairly  said  that  the  work  in  which  the  appellee  had  been  engaged 
contributed  to  the  injury.  Certainly  it  was  not  calculated,  ordin- 
arily or  naturally,  to  lead  to  it.  There  was  no  such  connection  be- 
tween the  doing  of  the  work  and  the  accident  that  the  latter  was 
likely  to  result  from  the  former.  The  one  did  not  naturally  follow 
the  other,  and  it  could  not  be  reisonably  anticipated  that  it  would 
•  do  so.  There  was  no  necessary  ort*ven  probable  tendency  from  the 
one  to  the  other.  The  same^  causes  would  have  produced  the  same 
result  upon  any  other  day,  and  th'»  fact  that  the  accitlent  occurred 
on  Sunday  is, 'therefore,  altogether  immaterial  in  considering  the 
cause  of  it,  or  the  que-^tion  of  contributory  negligence.  All  other 
^circumstances  and  conditions  being  the  same,  the  same  injury  w^ould 
liave  happened  upon  any  other  day  a*«  well. 
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Cooley  on  Torts,  page  155,  in  speaking  of  cases  arising  under  the^ 
Sunday  hiws,  says:  '*The  principle  is,  that  to  deprive  a  party  of 
redress  because  of  his  own  illegal  conduct,  the  illegality  must  have 
contributed  to  the  injury ;"  and  then  the  author  cites  this  language 
of  Dixon,  C.  J.,  in  Sutton  v.  Town  of  Wauwatosa,  26  Wis.,  28: 
*'To  make  good  the  defense  (of  illegality)  it  must  appear  that  a 
relation  existed  between  the  act  or  violation  of  law,  on  the  part  of 
the  plaintiff,  and  the  injury  or  accident  of  which  he  complains,  and 
the  relation  must  have  been  such  as  to  have  caused,  or  helped  to 
cause,  the  injury  or  accident,  not  in  a  remote  or  speculative  sense, 
but  in  the  natural  and  ordinary  course  of  events,  as  one  event 
is  known  to  precede  or  follow  another.  It  must  have  t)een  some 
act,  omission,  or  fault,  naturally  and  ordinarily  calculated  to  pro- 
duce the  injury,  or  from  which  the  injury  or  accident  might  natur- 
ally and  reasonably  have  been  anticipated  under  the  circumstance.'^ 

The  switch^train  had  an  engineer,  fireman  and  two  brakemen  in 
charge  of  it.  The  two  first  named  were  upon  the  engine;  one 
brakeman  was  upon  the  car  next  to  it,  and  the  other  brakeman  was 
upon  the  car  that  struck  the  appellee.  He  was,  however,  at  the 
time  hanging  upon  the  east  side  or  it,  and  the  top  of  it  l>eing  higher 
than  his  head,  prevented  his  seeing  the  appellee,  who  wa**  at  the 
edge  of  the  west  side  of  the  track.  It  is  urged  that  the  train  was 
moving  at  a  greater  rate  of  speed  than  the  ordinance  of  the  city 
permitted,  which  is  six  miles  per  hour  as  to  freight  trains;  that  it 
gave  no  signal  by  the  blow  of  its  whistle,  or  the  ringing  of  the  bell, 
of  its  movement;  that  the  brakeman  should  have  been  upon  the 
front  end  of  the  car  to  signal  danger  to  passers  by  and  warn  them 
of  it,  and  that  for  these  reasons  the  compauy  is  chargeable  with  wil- 
ful neglect  in  injuring  the  appellee,  and  the  d<K'trine  of  contributory 
n^lect  has  no  application. 

Counsel  appear  to  confound  what  is  known  as  wilful  neglect,  and 
which,  strictly  speaking,  exists  by  reason  of  statute  only,  and  ap- 
plies only  in  cases  where  death  results,  with  gross  neglect.  Hence, 
it  is  in<orrectly  argued  that  the  question  of  contributory  neirliK^nce 
can  not  arise  in  this  case. 

Undoubtedly  the  appellant  ought  not  to  be  regarded  as  a  tres- 
passer upon  the  yard  of  the  company. 

In  the  first  place,  it  may  be  said  that  the  accident  occurred  within 
the  city  limits,  and  at  a  point  where  it  might  well  be  ex^^ected  i)er- 
sons  would  be  crossing  the  tracks,  and  where  they  often  <lid,  as 
appears  from  the  testimony.  The  tracks  were  between  the  river 
bank  and  the  buildings  of  the  city.  At  such  a  point  greater  caution 
must  be  used  in  operating  a  train  than  would  be  required  in  the 
country,  because  circumstances  must  necessarily  regulate  the  degree 
of  care  to  be  exercised. 

In  the  second  place,  however,  the  appellee  was  crossing  the  tracks 
by  the  permi>sion  of  the  company.  It  had,  by  its  acciuiescence  in 
the  work-hands  crossing  them  for  a  long  time,  licensed  them  tod^ 
so.  It  was  permitting  such  use,  and  it  had,  therefore,  by  its  own 
conduct,  imposed  upon  itself  a  precautionary  duty  as  to  the  appel- 
lee, when  he  might  be  crossing  its  tracks  in  going  from  and  return- 
ing to  his  work. 

This,  however,  did  not  absolve  the  appellee  from  all  care  upon  hw 
part  for  his  safety.  It  did  not  give  him  the  right  to  recklessly  place 
nimself  in  danger  from  a  moving  train,  and  then  hold  the  company 
liable  for  injury. 

The  testimony  shows  clejuly  that  the  train  was  moving  slowly, 
probably  not  over  three  miles  per  hour.    The  evidencv*  is  somewhat 
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conflicting  as  to  whether  the  bell  of  the  locomotive  was  signaling 
the  movement  of-  the  train.  It  is  probable,  from  the  weight  of  the 
testimony,  that  it  was;  but  it  was  not  required  to  dp  so  continu- 
ously. If,  upon  starting,  it  gave  reasonable  notice  by  the  ringing  of 
the  bell  or  otherwise,  that  it  was  about  to  move,  and  reasonably 
sufficient  to  warn  those  in  the  locality  or  lis  coming,  then  this  was 
sufficient.  Paducah  &  Memphis  E.  K.  Co.  v.  Hoehl,  12  Bush,  41. 
If,  however,  those  in  charge  of  the  train  were  ne;j:lectful,  yet  if  there 
was  snch  negligence  upon  the  appellee's  part  that  but  for  it  the 
injury  would  not  have  happened,  then  he  cu  «  not  recover. 

The  rule  is  thus  stated :  **One  who  is  injured  by  the  mere  negli- 
gence of  another  can  not  recover  at  law,  or  in  e^iuity,  any  compen- 
sation for  his  injury,  if  he,  by  his  <)\vn  or  his  agent's  ordinary 
negligence  or  wilful  wrong,  proximately  contributed  to  produce  the 
injury  of  which  he  complains,  so  that  but  for  his  concurring  and  co- 
operating fault  the  injury  would  not  have  happened  to  him,  except 
where  the  more  proximate  cause  of  the  injury  is  the  omission  of  the 
other  party,  after  becoming  aware  of  the  danger  to  which  the  for- 
mer party  is  exposed,  to  use  a  proper  degree  of  care  to  avoid  injur- 
ing him."    Sherman  and  Reiltiekl  on  Negligence,  section  26. 

This  rule  was  followed  in  the  H)Ohl  case  already  cited,  where  it 
was  held  that,  although  the  eviden -e  iniorht  show  negligence  upon 
the  part  of  the  injuring  party,  yet  if  th  -one  injured  so  contributed 
that  but  for  it  the  injury  would  not  have  bz\^n  received,  then  there 
can  be  no  recovery,  unless  the  party  doing  tiic  injury  becomes  aware 
of  the  negligence  of  the  other,  and  could  then,  by  the  exercise  of 
care,  have  avoided  the  injury. 

In  this  case  the  appellee  went  among  the  numerous  tracks  of  th6 
railroad,  knowing  that  trains  were  constantly  moving  about  at  that 
point.  He  says  himself  that  when  he  stopped,  by  reason  of  his  pro- 
gress being  cut  off  by  the  outgoing  train,  he  saw  a  train  at>out  one 
hundred  and  fifty  yards  north  of  him,  upon  the  switch-track,  but 
that  he  paid  no  further  attention  to  it.  If  he  had  remained  standing 
where  he  was,  as  his  companion  did,  until  the  freight  train  passed, 
he  could  then  have  crossedf  the  remaining  track  without  danger  of 
injury.  Instead  of  doing  so,  however,  he  started  south  between  the 
two  tracks.  Conceding  that  his  doing  this  was  not  neglectful,  yet 
he  says  himself,  that  after  he  did  so,  he  never  once  looked  back  to 
see  if  the  switch-train,  which  he  knew  was  near  him,  was  moving 
toward  him,  and  instead  of  keeping  in  a  place  of  safety  between 
the  two  tracks,  he  recklessly  exposed  himself  to  danger  by  walking 
along  at  the  edge  of  the  switch-track,  when  he  knew  the  switch- 
train  was  liable  to  move  at  any  moment,  and  any  signal  of  which 
he  was  not  likely  to  hear  by  reason  of  the  noise  of  the  passing 
frei&:ht  train. 

The  two  tracks  were  seventeen  feet  apart.  Three,  and  perhaps  four, 
men  could  walk  abreast  between  them.  The  appellee  could  have 
passed  alons^  between  the  two  passing  trains  with  entire  safety  ;  but, 
instead  of  aoing  so,  he  recklessly  placed  himself  at  the  edge  of  the 
switch-track  without  paying  ^ny  attention  whatever  to  the  train, 
which  he  knew  might  come  upon  him  at  any  momenf,  and  was 
thereby  injured.  He  knowingly  exposed  himself  to  what  he  knew 
was  constant  danger.  His  own  neglectful  condu^»t  was  the  proxi- 
naate  cause  of  his  injury.  He  had  no  right  to  depend  upon  his  hear- 
ing? and  not  exercise  his  sight,  when  he  knew  that  the  noise  of  the 
passing  freight  train  was  likely  to  prevent  his  hearini?  the  signal 
from  any  approaching  train  upon  the  track,  upon  the  edge  of  which 
he  had  needlessly  pla?ed  himself.    It  was,  in  fact,  grosi  negligence 
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upon  his  part,  because  it  wAs  recklessness  as  to  his  own  safety,  and 
it  is  evident  tlie  injury  was  not  inflicted  wantonly  by  those  in  chaw 
of  the  train. 

As  this  record  stands,  it  is  difficult  to  see  upon  what  testimony, 
under  the  instructions,  the  jury  based  their  verdict.  It  is  palpably 
against  the  weight  of  it,  and  the  judgment  is  reversed  for  a  new 
trial  and  further  proceedings  consistent  with  this  opinion. 
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{Filed  Jan,  1\,  1891.) 

Wills-^  Vcsled  remaifiikrs — A  testator,  by  the  terms  of  hia  will,  devised  to 
his  wife,  *•/>/  iicu  of  her  doiver^"  the  farm  on  which  he  resided,  until  hia  yooDj^eftt 
child,  a  daughter,  should  come  to  the  a^e  of  twenty-one  years,  and  provided, 
further,  that  when  said  daughter  arrives  at  the  age  of  twenty-one  years, 
said  farm  should  be  given  to  his  two  children,  a  son  and  daughter,  and  if 
either  of  the  said  children  should  die  before  the  daughter  arrived  at  twenty- 
one  years  of  age,  then  the  share  of  such  property,  so  devised  to  such  deceased 
son  or  daughter,  is  devised  "to  the  survivivor  of  said  two  children."  Ihe 
daughter  died  at  the  age  of  fifteen  years,  when  the  sou  instituted  this  action 
to  recover  of  the  widow  possession  of  said  land.  Hchl — That  it  was  evi- 
dently tlie  intention  of  the  testator  that  the  widow  should  have  the  ii.se  and 
enjoyment  of  said  land  until  such  time  as  the  daughter,  had  she  lived, 
would  have  arrived  at  the  age  of  twenty  one  years.  It  will  not  be  presomed 
that  the  testator  intended  that  his  wife,  in  waiving  her  dower  right  in  hia 
estate,  should  accept  ///  //c//  of  it  the  enjoyment  of  a  tract  of  land,  depend- 
ing on  the  condition  of  a  child's  life,  which  might  terminate  within  a  day 
after  taking  i>ossession.  There  was  nothing  unreasonable  in  postponing 
the  enjoym«nt  of  the  estate  by  the  children,  for  a  period  that  could  be  cal- 
culated with  a  reasonable  certainty;  besides,  it  wiJl  not  be  presumed  that 
the  testator  intended  that,  if  the  daughter  died  before  arriving  at  the  ajfe 
of  twenty-one  years,  that  the  son  might  reco^ver  possession  of  the  portion 
belonging  to  his  deceased  sister,  while  the  widow  would  retain  pos>ession  of 
the  portion  belonging  to  the  son. 

Sweeney,  Ellis  tt  Sweeney  for  appellants. 

J.  D.  Atchison  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  will  of  Ephraim  McDaniel  provides:  **  I  give  and  devi'^e  to 
my  b.  loved  wife,  Christina,  in  lieu  of  her  dower,  the  farm  on  which 
we  now  reside,  *  *  containing  one  hundred  acres,  until  luy 
youngest  cliild  comes  to  the  age  of  twenty-one,  and  all  the  stock, 
household  goods,  furniture,  provisions,  and  other  personal  property, 
which  may  be  thereon  at  the  time  of  my  decease,  during  her  natural 
life.  *****  When  my  youngest  child,  Susan  R.,  comes  to 
the  age  of  twenty-one,  I  give  and  bequeath  to  my  two  children, 
Henry  and  Susan  R.,  the  farm  on  which  we  now  rwlde,  containing 
one  hundred  acres,  as  aforesaid,  in  equal  shares;  but  if  either  of 
said  children  should  die  before  the  said  Susan  becomes  twenty-one 
years  of  age,  then  the  said  share  of  such  property,  so  devised  to  such 
deceased  son,  or  daughter,  is  hereby  devised  to  the  survivor  of  the 
said  two  children." 

Susan  died  in  1889,  when  but  fifteen  years  old,  and  the  other  dev- 
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isee,  Henry  McDaniel,  brought  this  action,  soon  after  her  death,  for 
the  possession  of  the  land.  He  contends  that  all  interest  of  his  step- 
mother, the  widow,  Christina,  terminated  upon  the  death  of  Susan, 
and  that  not  only  the  entire  title  then  vqstecl  in  him,  but  the  right 
to  the  possession. 

Contra^  the  widow  claims  that  she  is  entitled  to  the  use  of  it  until 
the  time  when,  if  Susan  had  lived,  she  would  have  arrived  at  ma- 
jority. The  estate  vested  in  the  children  at  the  testator's  death,  but 
the  enjoyment  of  it  was  postponed.  The  appellant  contends  that 
there  is  no  reason  for  it,  after  the  death  of  his  sister.  He  says  that  the 
specific  event,  entitling  him  to  possession,  having  become  impoasible 
by  the  death  of  his  sister,  and  the  postponement  having  been  for  her 
benefit,  that  he  should  be  allowed  to  at  once  enjoy  the  estate. 

But  was  the  postponement  for  her  benefit?  And  was  it  the  pur- 
pose of  the  testator,  or  at  least  his  only  purpose,  as  is  said,  that  the 
widow  should  take  the  whole  estate,  raise  the  children,  and,  this 
being  (Jone,  turn  the  land  over  to  them  ?  If  so,  why  did  he  say  that 
he  gave  the  land  to  her  In  lieu  of  her  clourr,  until  Susan  became  of 
age  ?  Doing  it  for  the  reason,  as  he  plainly  says,  that  he  wished  her 
to  hold  it  instead  of  taking  dower,  is  it  reasonable  to  suppose  he  in- 
tended, if  Susan  should  die  the  day  after  his  death,  or  in  a  very 
short  time,  that  his  wife's  interest  should  tnereupon  terminate? 
Was  not  the  postponement  of  enjoyment  by  the  deviseas  for  the  ben- 
efit of  the  widow  ? 

If  one  devise  his  lands  to  his  executors  until  his  son  comes  of  age, 
the  profits  to  be  used  in  the  performance  of  the  will,  and  the  son  dies 
ahortly,  yet  the  interest  of  the  executors  would  not  terminate  until 
the  son  would  have  become  of  age,  if  he  had  lived,  because  it  is  ijea- 
sonable  to  suppose  the  testator  had  calculate  I  that  the  i)r()flts,  until 
that  time,  will  be  necessary  to  answer  his  debts.  To  hold  otherwise 
would  be  to  defeat  the  intention  of  the  testator,  which  is  always  to 
govern 

Equally  so  would  the  testamentary  purpose  be  defeated,  if,  where 
the  husband  gives  to  the  wife  the  use  of  land,  in  lieu  of  dourr,  until 
one  of  their  children  becomes  of  aire,  her  interest  should  he  held  to 
terminate  upon  the  death  of  the  child,  however  soon  it  might  occur 
after  that  of  her  husband. 

The  case  stated  in  1  Eq.  Cas.  Abr.,  page  19.),  and  cited  in  Fearne 
on  Remainders,  is  unlike  this  one.  There  one  devised  lands  to  his 
wife  until  his  son,  and  heir  apparent,  should  become  of  age,  when 
they  were  to  pass  to  him  and  his  heirs.  The  son  died  at  thirteen 
years,  and  it  was  held  that  the  remainder  vested  in  the  son  upon  the 
death  of  the  father;  that  the  wife's  estate  determined  upon  the 
death  of  the  son,  although  she  was  executrix,  and  did  not  continue 
until  the  time  when  he  would  have  arriveri  at  majority,  no  creditors 
or  UKint  of  anHets  appearing,  and  the  estate  not  being  devised  for  the 
payment  of  debts. 

No  reason  appeared  in  this  case,  so  far  as  the  rej»ort  before  us  shows, 
from  which  it  could  he  pn^iumed  that  the  testator  intended  the  es- 
tate of  the  wife  should  continue  until  the  time  when  the  son  would 
have  arrived  at  majority,  if  he  had  lived. 

In  the  case  now  before  us,  however,  it  can  not  well  be  supposed 
that  the  husband  intended  to  give  the  wife,  in  lieu  of  her  dower,  an 
interest  in  the  land  which  might  terminate  before  any  enjoyment 
-whatever  by  her. 

A  distinction  exists  between  a  devise  to  take  effect  upon  an  event, 
uncertain  not  only  as  to  whether  it  may  ever  happen,  but  also  as  to 
when  it  may  happen,  and  an  event  which,  thou.^h  it  may  never  hap- 
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pen,  yet  if  it  happen  at  all,  must  do  so  at  a  certain  time.  Thus  the 
marriage  of  a  person  is  an  event  of  the  first,  and  his  arrival  at  ma- 
jority of  the  second  kind. 

Where  there  is  a  devise  of  the  latter  character  we  may,  in  ascer- 
taining the  testator's  intention,  regard  him  as  having  had  in  view 
the  point  of  time  when  the  event  would  certainly  happen,  if  at  all, 
and  not  the  happening  of  the  event,  and  construe  the  devise  as  re- 
ferring to  a  certain  time,  which  must  come. 

This  is  the  rule  laid  down  in  Davis,  Ac.  v.  Wood,  17  B.  M.,  86,  and 
is  applicable  to  this  case,  because  the  testator  evidently  intended  the 
devise  to  his  children  should  become  effective  as  to  enjoyment  at  a 
particular  time,  which  he  fixed,  not  by  naming  the  year,  but  by 
reference  to  his  daughter's  age. 

The  case  of  Levet  v.  Need  ham,  2  Vermont,  139,  is  applicable  to 
this  case. 

There  the  testator  devised  lands  to  trustees  and  their  heirs  in  trust, 
to  recei  ve  the  rents  until  his  son  should  become  of  age,  and  to  pay  one- 
third  thereof  to  his  wife,  in  lieu  of  dower,  and  out  of  the  remainder 
raise  portions  for  his  daughters,  and  devised  all  left  to  his  son,  when 
of  age,  in  tail,  remainder  to  B.  and  C.  The  wife  died.  The  son  died 
before  he  became  of  age  and  without  issue.  It  was  held  that  the  wife** 
interest  determined  with  her  death,  and  that  her  third  should  not  go 
to  her  executors  until  her  son  would  have  become  of  age;  but  that  the 
remainder  over  to  B.  and  C.  was  good,  though  the  son  died  before 
majority,  and  that  the  dauarhter's  portion  being  raised,  the  residue  qf 
the  term  should  go  to  the  heir  as  an  interest  undisposed  of  b,i/  the  will, 
but  to  vest  as  a  chattel,  and  on  his  death  to  go  to  his  executor  until  the 
testator^s  son  should  have  come  to  majoriti/.  Under  the  rule  laid 
dowli  in  this  case,  and  which,  if  enforced  in  the  one  now  before  iw, 
will,  as  we  think,  clearly  carry  out  the  purpose  of  the  testator,  the 
period  for  the  enjoyment  of  the  estate  by  Henry  will  not  arrive 
until  the  time  when  his  sister  would  have  reached  her  majority,  if 
she  had  lived. 

The  words  in  the  will :  '*  But,  if  either  of  said  .children  should 
die  before  the  said  Susan  becomes  twenty-one  years  of  age,  then  the 
said  share  of  such  property,  so  devised  to  such  ileceased  son  or 
daughter,  is  hereby  devised  to  the  survivor  of  said  two  children," 
do  not  conflict  with  the  view  we  have  taken. 

The  word  *V/ien,''  as  used  by  the  testator,  does  not  refer  to  a  time 
for  the  enjoyment  of  the  estate  to  begin.  If  so,  it  would  only  be  as 
to  the  one-half  of  it,  or  the  portion  of  the  deceased  one,  leaving  the 
other  half  in  enjoyment  by  the  widow;  and  it  is  unreasonable  to 
suppose,  in  the  light  of  all  the  provisions  of  the  will,  that  this  was 
intended  by  the  testator. 

Upon  the  contrary,  it  was  used  merely  in  the  sense  of  the  words. 
**in  that  event,"  meaning  that  if  one  should  die  before  the  time  ar- 
rived for  Susan's  majority,  then  whatever  right  the  one  so  dying 
had,  should  vest  in  the  survivor. 

In  our  opinion,  the  widow's  interest  does  not  end  until  the  time 
arrives  when  Susan,  if  she  had  not  died,  would  have  l)ecome  of  age; 
and,  as  the  judgment  below  conforms  to  this  view,  it  is  affirmed. 
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Gaines  v.  Johnston. 
iFiled  Jan.  29,  1891— iVb^^o  be  reported.) 

Judgment  obtained  by  fraud —  Vacating  judgment — In  a  proceeding  for  the 
settlement  of  an  estate,  and  partition  of  land  among  the  heirs  of  decedent* 
appellee  being  a  niece  of  decedent,  and  entitled  to  an  undivided  interest  in 
said  land,  filed  an  answer  in  which  it  was  recited  that,  in  consideration  of 
the  fact  that  her  sister  and  her  hasband,  the  appellant,  had  cared  for  her 
annt  in  her  last  sickness,  she  relinqaished  her  claim  to  same,  and  reqoeste4 
that  her  interest  in  said  land  be  conveyed  to  her  sister,  wife  of  appellant. 
After  the  death  of  said  sister,  appellant  instituted  an  action  to  recover  said 
land,  against  appellant,  and  the  children  of  her  sister.  Appellant  relied,  in 
his  answer,  on  the  judgment  in  which  the  conveyance  was  directed  to  be 
made,  to  which  appellee  replied  that  she  was  induced  to  file  said  answer  by 
the  fraudulent  representations  of  appellant,  that  appellant  had  been  com- 
pensated for  attention  to  ;bhe  aunt  by  payment  out  of  the  estate,  and  that 
the  trne  consideration  for  filing  said  answer  and  directing  said  conveyance 
was  the  verbal  agreement  that  appellee,  was  to  have  the  four-fifths  interest  of 
^ippellant's  wife  in  a  house  and  lot  in  Maysville  ;  that  said  interest  had  not 
been  conveyed  to  her,  and  she  had,  therefore,  received  nothing;  for  releasing 
her  claim  to  the  land  sued  for.  Held — That  the  aUegations  of  the  reply  be- 
ing established  by  the  admissions  of  appellant,  the  appellee  is  entitled  to 
relief  ;  but  the  judgment,  which  was  obtained  by  fraud,  can  not  be  qaes- 
tioned  collaterally  in  this  proceeding.  It  must  be  vacated  in  a  direct  pro- 
ceeding, as  authorized  by  the  Code  of  Practice. 

Sara.  E.  Hill  for  appellant. 

H.  P.  Taylor  and  E.  W.  Hines  for  appellee. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellee,  Martha  Johnston,  filed  her  petition,  in  the  nature  of 
an  ejectment,  to  recover  of  VV.  S.  Gaines,  and  his  children,  an  un- 
divided interest  in  certain  lands  that  had  descended  to  her  from  her 
aunt,  Ann  H.  Yates.  The  wife  of  the  appellant,  Gaines,  and  the 
appellee  inherited  equal  interest,  and,  in  an  action  for  the  settlement 
of  the  estate  of  Mrs.  Yates,  and  the  division  of  the  land  between  her 
heirs,  the  appellee  filed  an  answer,  in  which  she  stated  that  her  sis- 
ter and  her  husband,  Gaines,  were  equitably  entitled  to  her  interest 
in  the  land,  and  she  wanted  it  allotted  to  them  ;  that  their  services 
rendered  her  aun:  entitled  them  to  the  land.  This  answer  was  filed 
and  judgment  rendere<i  as  was  required  by  the  answer,  the  land  bein^ 
divided  and  the  interest  of  the  appellee  conveyed  to  her  sister,  Mrs. 
Gaines.  This  all  transpired  before  the  present  action  was  instituted, 
to  which  Gaines  and  his  children  ( his  wife  having  died),  filed  an  an- 
swer setting  up  the  judgment  allotting  the  land  to  Mrs  Gaines,  as 
directed  by  the  answer  of  the  appellee  in  this  suit  for  a  partition. 

The  appellee  filed  a  reply,  in  which  the  judgment  is  described  as 
having  been  obtained  by  fraud,  or  rather  that  the  answer,  on  which 
that  judgment  is  based,  was  obtained  by  fraud,  and  that  the  repre- 
sentations made  by  the  husband  of  her  sister,  in  order  to  induce  her 
to  sign  that,  were  fraudulent.  The  answer  of  the  appellee  in  that 
suit  recites  that  "she  yields  up  all  her  interest  in  the  land  because 
her  sister  and  her  husband  were  entitled  to  it  by  reason  of  their  at- 
tention to  her  aunt  in  her  sickness,  and  the  loss  they  sustained  in  so 
doing." 

The  testimony  of  the  husband,  Gaines,  was  taken,  and  from  it  ap- 
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pears  the  fact  that  their  services  did  not  constitute  the  consideration 
ibr  the  gift,  but  it  was  a  verbal  agreement  ^y  which  the  appellee  was 
to  have  the  interest  of  the  wife  of  Gaines,  which  was  four-fifths  in 
a  house  and  lot  in  Maysville,  Ky.  The  testimony  of  the  appellee 
conduces  to  establish  the  fraud,  and  the  fact  further  appears  that 
Gaines  and  wife  were  paid  a  considerable  sum  of  money,  out  of  the 
estate,  for  taking  care  of  their  aunt.  The  appellee  testifie-?,  on  the 
one  hand,  and  Gaines  on  the  other;  and,  if  the  statement  of  the 
appellant  is  to  be  relied  on,  the  appellee  had  received  nothing  what- 
ever for  her  interest  in  the  land.  The  value  of  the  services  for  at- 
tention paid  the  intestate  has  been  allowed  them,  and  the  verbal 
assignment  of  four-fifths  of  the  house  and  lot  in  Mavsville  passed  no 
title. 

The  judgment  giving  to  the  appellee  iher  interest  in  the  land  can 
not  be  sustained,  because  the  former  judgment,  divesting  her  of  title, 
must  first  be  vacated  by  some  direct  proceedings,  and,  until  this  has 
been  done,  it  constitutes  a  bar  to  the  recovery. 

It  is  argued  that  the  reply  filed  by  the  appellee,  in  response  to  the 
answer,  setting  up  the  fraud  in  obtaining  the  ludgment,  isa  direct 
attack  upon  that  judgment,  and  the  failure  to  file  a  rejoinder  admits 
•the  perpetration  of  the  fraud.  A  rejoinder  was  unnecessary,  be- 
cause the  reply  constituted  no  defense,  as  the  Judgment  can  not  be 
attacked  in  that  way.  If  a  judgment  pleaded  in  bar,  rendered  in  an 
action  settling  the  rights  of  the  parties  as  to  the  same  subject-matter, 
can  be  assailed  on  the  ground  of  fraud,  in  another  and  independent 
'  action  afiecting  and  determining  the  same  rights  of  property  that 
was  disposed  of  in  the  first  action,  it  then  results  that  whenever  a 
judgment  is  pleaded  in  bar  of  the  recovery,  the  defense  may  rely  on 
the  fraud  in  the  collateral  proceeding,  and  thus  render  nugatory  a 
judgment  that  can  only  be  assailed  or  vacated  by  a  direct  proceed- 
ing in  a  manner  provided  by  the  Code.  The^  reply  Ci^nstituting  no 
defense,  the  judgment  should  have  been  for  Xhe  appellant.  While 
the  ludgment  in  bar  may  not  have  been  properly  pleaded,  the  reply 
of  the  appellee  admits  that  such  a  judgment  was  rendered,  and  is  at- 
tempted to  be  avoided  on  the  ground  of  fraud. 

The  appellee  is  entitled  to  some  relief,  but  the  remedy  sought  is 
ineffectual  for  that  purpose,  as  the  first  judgment  prevents  a  recovery 
of  the  land.  Whether  or  not  the  party  should  be  allowed  to  amend, 
so  as  to  show  that,  in  equity,  she  is  entitled  to  a  conveyance  of  four- 
fifths  of  the  house  and  lot  in  Maysville,  and,  upon  the  failure  to  con- 
vey, to  subject  the  land  she  parted  with  as  the  consideration  for  it, 
to  the  extent  of  the  value  of  the  house  and  lot,  is  a  question  not  be- 
fore us. 

As  the  case  is  now  presented,  the  judgment  is  reversed,  and 
remanded  for  further  proceedings  consistent  with  this  opinion. 


SiKES,  <feo.  V.  Page,  &c. 

(Filed  Jan.  31,  1891— ATo^  to  be  reported.) 

Liens — Purchase  money — Mortgages — S.  sold  a  tract  of  land  and  received  a 
OABh  payment  on  same,  reservinj;  in  the  deed  a  lieu  for  the  unpaid  porcbase 
money,  and  also  stipulating  as  follows:  "It  being  expressly  understood  that 
the  party  of  the  second  part,  or  his  assigns,  are  not  to  be  restrained,  at  any 
time,  from  cnttiuj;,  removing  or  selling  timber  off  of  the  above  named 
premises.'^  P.,  having  furnished  the  purchaser  the  money  with  which  to 
make  the  first  payment,  the  purchaser  executed  to  him  a  note  and  mortgai^e 
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on  said  land,  in  wnich  it  was  stipulated  that  the  debt  mif^ht  be  paid  in  lum- 
ber. In  an  action  to  enforce  ftatisf action  of  the  yendor'A  lien,  and  the  lien 
of  the  mortgagee,  the  lower  court  directed  that  the  land  be  sold  to  satisfy 
the  vendor's  lien,  and  that  the  timber  be  sold  to  i^atisfy  the  mortgage  lien, 
the  vendor  failing  to  receive  full  payment  of  bis  debt,  prosecuted  this  ap- 
peal. Held — That  the  vendor  held  a  prior  lien  on  the  land  and  timber,  and 
the  mortgagee  only  a  second  lien  on  same. 

The  stipulation  in  the  deed  was  not  a  waiver  of  the  vendor's,  lien  on  the 
timber,  but  merely  showing  his  consent  that  the  purchaser  might  cut  off  the 
timber  for  the  purpdse  of  raising  means  to  pay  off  the  purchase  money. 

Lewis  McQuown  for  appellants. 

Botts  &  Mill  for  appellees. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  JudgePryor. 

The  appellant,  Sikes,  sold  and  Conveyed  to  Peden  a  tract  of  land 
for  the  sum  of  $75<),  a  part  of  which  was  paid  in  cash,  and  notes  ex- 
ecuted for  the  balance.  A  lien  was  created  by  the  terms  of  the  con- 
veyance for  the  purchase  money.  The  deed  made  contained  this 
stipulation:  ** It  being  expressly  understood  that  the  party  of  the 
second  part,  or  his  assigns,  are  not  to  be  restrained,  at  any  time", 
from  cutting:,  rem'^ving  or  selling  timber  off  of  the  above  named 
premises." 

The  appellee,  Page,  advanced  the  money  to  make  the  cash  pay- 
ment, ^ncl  Peden,  the  purchaser  from  Sikes,  gave  him  a  note  there- 
for, in  which  it  was  provided  that  .the  debt  might- be  discharged  in 
lumber,  and,  besides,  Peden  executed  to  Page  a  mortgage  on  the 
land  purchased  by  him  of  Sikes,  to  secure  the  payment  of  the  money 
loaned. 

In  June,  1886,  Peden  not  having  paid  Page,  the  latter  brought  an 
action  in  equity  to  foreclose  his  mortgage,  alleging  thesuperiority  of 
Sikes'  lien  over  his,  and  further  alleging  ;that  Peden  had  wasted 
the  timber  to  such  an  extent  that  the  land  would  not  more  than  sat- 
isfy Sikes'  debt.  An  injunction  was  ol)tained  to  stay  waste,  Judg- 
ment was  obtained  by  Page,  itnd  about  that  time,  or  perhaps  on  the 
same  day,  he  made,  by  an  amended  petition,  the  appellant,  Sikes,  a 
party  to  his  action  against  Peden,  alleging  that  Sikes^debt  wtisa  lien 
and  superior  to  his,  and  that  the  land  besoldtosatisfy  first  the  debt  of 
Sikes  (appellant),  and  then  Kis  mortgage  lien.  Sikes  filed  his  answer, 
making  it.  a  cross- petition  against  Peden,  asking  that  the  land  be 
sold  to  satisfy  his  lien  for  the  purchase  money.  No  priority  was 
claimed  by  Page  over  Sikes,  in  enforcing  these  liens— and  none  in 
fact  existed— and  the  court  very  properly  rendered  a  judgment  en- 
forcing the  lien  of  Sikes.  After  this  had  been  done,  the  court  con- 
ceivecF the  idea  that  Sikes  had  a  lien  oh  the  land,  but  that  Page,  by 
reason  of  his  mortgage,  had  a  superior  lien  on  the  timber,  and  en- 
tered a  supplemental  judgment,  directing  the  commissioner  to  sell 
the  land  to  pay  the  purchase  money  lien  of  Sikes,  and  the  timber 
upon  it  to  pay  the  mortgage  debt  due  Page. 

We  think  it  manifest  that  the  only  object  in  inserting  the  clause 
in  the  conveyance,  relative  to  the  removal  of  the  timber,  was  to  en- 
able Peden  to  cut  timber  and  clear  the  land,  or  sell  it  to  enable  him 
to  pay  the  purchase  money.  That  he  might  do  this,  it  was  agreed 
by  Sikes  that  he  would  not  charge  him  with  committing  waste. 
There  was  no  intention,  how.ever,  to  sever  the  title  to  the  timber 
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from  the  land,  so  as  to  enable  the  vendee,  Peden,  to  mortgage  it,  was 
to  deprive  Sikes  of  the  benefit  of  his  lien,  if  it  became  necessary  to 
sell  the  land  to  pay  the  purchase  money.  In  fact,  the  mortgage  to 
Page  is  on  the  land,  and  not  the  timber  upon  it  j  and,  while  the 
mortgage  would  necessarily  carry  with  it  the  timber,  it  created 
a  lien  subordinate  to  the  lien  for  the  purchase  money.  As  Sikes 
purchased  the  land  he  purchased  the  timber  with  it,  and  there 
was  nothing  to  sell  to  Page ;  but  the  chancellor  holding  otiierwiae, 
the  judgment  directing  a  sale  of  the  timber  must  be  reversed. 
As  the  record  is  presented,  the  timber  satisfies  the  mortgage 
debt  to  Page,  and  the  land  only  one-half  of  the  purchase  money 
due  Sikes. 
Cause  remanded  for  proceedings  consistent  with  this  opinion. 


Perdue  v.  Huff,  jr. 
LFiled  Feb.  3,   1891--iV<:>^  to  be  reported.) 

Judgment  against  sheriffs — Liens — Process — Qne  who  hae  purchased  a  sheriff'i 
land,  in  good  faith,  after  the  exeoation  of  his  revenue  bond,  can  not  defeat 
the  hen  of  the  State  on  said  land,  to  secure  the  payment  of  the  revenQe,  u 
provided  in  section  4.  article  9,  chapter  92,  General  Statutes. 

A  judgment  may  be  rendered  against  a  defaultins:  sheriff  and  his  soretieaon 
his  revenae  bond,  after  notices  have  been  mailed  to  them,  as  provided  in 
section  2,  article  11,  chapter  92,  General  Statutes,  although  said  notices  maj 
not  have  been  received  by  the  persons  to  whom  they  were  mailed. 

It  must  be  presumed  that  the  persons,  when  assuming  the  office  of  sheriff, 
assented  to  this  mode  of  service  of.  process,  as  an  incident  to  ^aid  office. 

J.  A.  Brents  for  appellant. 

Sandidge  &  Sandidge  for  appellee. 

Appeal  from  Clinton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Prygr. 

J.  S.  Cross,  as  sheriff  of  the  county  of  Clinton,  executed  a  bond 
for  the  collection  of  the  State  revenue,  and,  having  collected  and  failed 
to  pay  over  the  revenue  for  that  year,  t.he  auditor  notified  him  and 
his  sureties,  that  on  the  third  day  of  the  June  term  of  the  Franklin 
Circuit  Court,  for  the  year  1887,  he  would  move  that  court  for  a 
judgment  against  them  for  the  amount  of  the  defalcation,  which  was 
.$1,949.  The  sheriff  and  his  sureties  failing  to  answer,  a  judgment 
was  rendered  for  the  amount  claimed,  and  an  execution  was  issued 
that  was  levied  on  the  land  of  the  sheriff,  Cross,  and  sold,  the  ap- 
pellant. Perdue,  becoming  the  purchaser,  and  the  sheriff  executing 
to  him  a  deed.  The  appellee,  Huft,  claims  to  have  purchased  the 
land  of  the  sheriff,  after  the  execution  of  his  bond,  and  with  the 
lien  of  the  Commonwealth  then  upon  it,  as  provided  by  the  statute, 
in  order  to  secure  the  payment  of  this  money.  The  appellee  says  he 
purchased  the  land  in  good  faith,  and  while  the  evidence  conduces 
to  sustain  such  a  deCense,  if  available  in  a  case  like  this,  there  is  no 
reason  why  the  purchaser  should  not  be  substituted  to  the  rights  of 
the  estate,  to  the  extent  he  has  satisfied  this  lien  upon  the  land  that 
existed  prior  to  the  purchase  made  by  the  appellee. 

The  4th  section  of  article  9,  chapter  92,  General  Statutes,  provides 
**that  the  Commonwealth  shall  have  a  lien  from  the  date  the  sheriff 
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be^ns  to  act,  upon  the  real  estate  of  the  sheriff,  then  owned  or  after- 
wards acquiretl^by  him,  which  shall  not  be  discharpped  until  a 
quietus  is  obtained  for  all  the  revenue  and  public  dues  he  is  bound 
for." 

It  is  claimed  by  the  appellee  that  the  judgment  against  the  sheriff' 
and  his  sureties  was  void  for  the  want  of  service  of  any  process,  and 
f»,r  that  reason  no  equity  exists  in  behalf  of  the  purchaser.  Section 
2  of  article  11,  chapter  92,  provides  the  manner  in  which  notice  shall 
be  jfiven  so  as  to  entitle  the  Commonwealth  to  a  judgment.  The 
auditor  shall,  twenty  days  before  the  first  day  of  the  term  of  court, 
mail  to  each  of  the  parties,  directed  to  them  at  the  postoffice  at  the 
court-house  of  the  county  of  the  sheriff,  a  notice  in  writing,  stating 
the  amount  judgment  will  be  asked  for,  and  the  time  court  will  be 
held.  A  copy  of  the  notice  the  auditor  will  file  with  the  clerk  of 
the  court,  &c.,  when  judgment,  as  provided  by  the  statute,  shall  be 
rendered.  Thisstatute  authorizes  the  motion  to  be  made  in  the  Frank- 
lin Circuit  Court,  and,  having  been  complied  with,  was  sufficient  to 
authorize  the  judgment.  It  is  argued  that  this  notice  may  not  have 
reached  the  sheriff,  and,  in  the  absence  of  proof  showing  actual  ser- 
vice, by  a  return  on  the  writ  or  notice,  the  summons  should  be  re- 
garded as  a  nullity.  It  is  ordinarily  essential  to  any  personal 
judgment  thatactual  service  should  be  had  ;  but  this  rule  has  its  ex- 
ceptions, and  they  are  found  in  this  class  of  cases  where  public 
omcials,  by  reason  of  a  statute  fixing  their  liability  and  the  mode  of 
recovery,  may  direct  that  service  shall  be  made  in  a  particular  mode 
for  the  failure  to  pay  over  money  to  the  State,  collected  in  the  dis- 
charge of  their  official  duties. 

It  becomes  a  condition  annexed  to  the  qualification  of  the  officer, 
and,  in  assuming  its  burdensand  benefits,  he  agrees  to  the  mode  of 
recovery,  fixed  oy  the  statute,  for  a  breach  of  his  ofiicial  acts.  In 
Rodes  V.  Commonwealth,  6  B.  M.,  359,  the  motion  was  against  the 
clerk  of  the  Fayette  Circuit  Court,  and  made  in  the  general  court  to 
recover  moneys  collected  by  the  clerk  under  the  revenue  laws  of  the 
State.  The  judgment  was  rendered  without  notice,  in  that  case,  and 
sustained  on  the  ground  that  the  statute  fixed  the  time  and  manner 
of  making  such  motions,  and,  of  itself,  gave  notice  to  such  collectors 
and  their  sureties,  that,  on  the  third  day  of  the  term,  as  fixed  by 
law,  motions  would  be  made  against  those  in  default.  The  necessity 
for  having  the  public  revenue  collected  promptly,  for  the  purposes  of 
government,  requires  such  summary  proceedings;  and  it  is  as  much  the 
duty  of  the  sheriff  to  pay  the  taxes  over  when  collected,  as'it  is  that 
of  the  tax-payer  to  pay  the  sheriff.  Here  a  reasonable  notice  is  re- 
quired to  be  given,  and  in  a  manner  that  would  seldom  fail  to  reach 
the  hands  of  the  collecting  officer,  who  must  know,  without  notice, 
that  he  has  failed  to  pay  ovei*  the  revenue  collected  by  him,  and  that 
the  law,  at  the  time  he  qualified,  authorized  such  a  proceeding 
agrainst  him. 

The  judgment  is,  therefore,  reversed,  and  remanded  with  direc- 
tions to  enforce  the  lien  to  the  extent  of  the  payment  by  the  appel- 
lant, with  its  interest. 

The  Town  of  West  Covington  v.  Ludlow,  <&c. 

{Filed  Feb.  10,  1891— J\o<  to  be  reported.) 

Streets — Dedication — The  owners  of  a  strip  of  ground  resist  the  attempt  of 
a  to'wn  to  improve  it  as  a  street,  claiming  as  their  property,  which  has  nev^r 
been  appropriated  or  dedicated  by  them  to  such  pablic  use.     Held — That 
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while  there  is  evidence  of  control  by  the  town  over  the  dispated  proptrty, 
as  a  street,  for  a  number  of  years,  the  proof  is  clear  that  the  owners  of  the 
land,  which  was  an  outlying  lot,  used  as  a  common,  had  never  appropriated 
or  dedicated  it  to  public  use — on  the  contrary,  they  had  more  than  once  ob- 
jected to  such  use. 

There  can  be  no  dedication  to  public  use  unless  the  owner  of  land  has,  by 
'either  words  or  acts',  consented  to  such  use. 

Orlando  P.  Schmidt  and  Tisdale  &  Gray  for  appellant. 

Hallam  &  Myers  for  appellee. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  only  question  in  this  case  is,  whether  the  owners  have  ever 
:appropriated  a  strip  of  f^round  to  public  use  as  a  street.  This,  » 
well  as  an  acceptance  by  the  public,  is  necessary  to  constitute  a  ded- 
ication. Enough  is  shoA^  in  this  CQse,  upon  the  part  of  the  town,  to 
constitute  an  acceptance  ^"In^t  the  appropriation  by  the  owner  must 
precede  it,  and,  whether  this^'-^ias  ever  taken  place,  i^  the  disputed 
point.  %. 

The  appellant,  The  Town  of  West  Covinjrton,  claims  that  the 
pleadings  admit  it.  Its  answer  avers  atfirmatively,  in  the  second 
paragraph,  that  the  land  was  dedicated,  in  ISol,  by  the  executrix  of 
Israel  Ludlow,  through  whom  the  appelifes,  as  heirs,  derive  title, 
but  it  does  not  say  in  what  manner;  and  that  the  public  have  used 
it  ever  since  as  a  street;  the  town  authorities  controlled  and  im- 
jjroved  it,  and  all  with  the  knowledge  upon  \the  part  of  the  ap- 
pellees. 

No  reply  was  filed,  but  the  petition  avers  that  th^  l^ind  had  never 
been  dedicated  or  given  for  use  as  a  street.  The  ij^ue  was,  therefore, 
made;  and  the  fact  that  the  answer  somewhat  gives  details, or  set3 
forth  what  might  be  given  in  evidence  of  a  dedicatfen,  did  not  ne- 
cessitate a  reply.  In  brief,  the  pleadings,  as  made  (ip,  present  a 
claim  by  the  town  of  dedication  from  long  use  with  thO  knowledge 
and  ^)ermission  of  the  appellees. 

Prior  to  I80I  Bromwell  &  liedman  acquireci  a  portion  of  the 
Ludlow  land.  In  that  year  they  laid  it  off  in  town  lots,  and  ex- 
tended Lexington  street  we^stwardly  through  it  until  it  reac**^  ^^^ 
land  of  the  appellees,  which  has  always  been,  and  is  yet,  aI  oP™ 
common,  and,  therefore,  subject  to  travel  by  the  public  at  will,  P  ^^y 
direction.  If  Lexington  street  were  extended  westward ly  *^*? 
where  it  thus  ended,  for  about  one  hundred  and  twenty- five"^  fe^  ^^ 
would  intersect  with  Main  street,  leaving  between  the  two  a  sm!^ 
triangular  piece  of  the  Ludlow^land,  bounded  upon  one  side  by  t* 
Bromwell  &  Redman  land,  and  upon  the  other  two  sides  by  th 
two  streets.  It  was  sold  in  I8G0  by  the  executrix  of  Ludlow  to  ont 
Miller,  as  well  as  about  fifty  feet  front  to  one  Rogers,  on  the  opposite' 
side,  and  next  to  the  Bromwell  &  Redman  land. 

It  is  conceded  in  the  testimony  of  the  appellee,  W.  S.  Ludlow,  that 
the  sale  to  Rogers  had  the  effect  of  dedicating  a  further  extension  of 
Lexington  street,  to  the  extent  of  the  front  of  the  lot  sold  to  him, 
and  tlie  appellees  only  sue  to  prevent  the  appropriation  by  the  ap- 
pellant of  the  strip  of  land,  thirty-three  feet  in  width,  and  about  sev- 
enty-five feet  long,  which  would  be  taken  by  the  opening  of  Lex- 
ington street,  from  the  west  line  of  the  R6gers  lot  to  ^ain  street. 
The  deed  to  Miller  calls  for  Lexington  street  as'  a  boundary  of  the 
lot  sold  to  him,  when  it  may  be  opened.    The  language  is:  "Lex- 
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ington  street  produced  westwardly."  Two  houses  have  been  built 
upon  this  Jot,  but  they  front  upon  Main  street.  The  people  who 
built  houses  upon  the  Brom  well  &  Redman  lofs,  on  Lexington  street, 
began  travelins;  over  the  strip  of  land  in  contest,  in  going  to  and 
from  Main  street,  shortly  after  1850,  and  have  continued  to  do  so, 
more  or  less,  ever  since. 

It  also  appears,  however,  that  persons  traveling  Livingston  street, 
which  runs  parallel  to  Lexington  street,  and  along  the  Brom  well  & 
Redman  land,  ending  at  its  westward  limit,  also  passed  over  the  lands 
of  the  appellees  to  Main  street.  Indeed,  it  being  a  common,  it  was 
open  for  travel  in  all  directions. 

Sometime  between  1860  and  1870,  the  people  of  the  vicinity,  and 
'the  town,  together,  had  some  rock  put  on  the  most,  and,  perhaps,  all 
of  the  strip  of  land  in  contest.  .  It  can  not  be  said  it  was  macadam- 
ized, as  it  was  roughly  done.  No  curbing  was  put  down,  or  pave- 
ments made.  Some  rock  were  merely  thrown  along  it,  that  it 
might  admit  of  travel.  It  appears  to  have  been  renewed  once,  by 
order  of  the  town  trustees ;  but  there  is  no  evidence  showing  that' 
the  appellees  knew  of  any  claim  by  the  appellant  to  the  land,  as  a 
street,  until  April,  1875.  It  then  proposed  to  build  a  plank  walk 
upon  one  side  of  it.  The  appellees  promptly  denied  its  right  to  do 
so  by  a  notice  to  its  trustees,  but  they  by  order  in  council,  had  it 
done. 

In  July,  1889,  they  contracted  for  the  opening  and  improvement  of 
fhe  street  over  the  strip  of  land,  by  additional  grading,  paving  curb- 
ing, <fec.  The  necessary  grading  had  been  done,  the  curbing  put 
down,  the  pavements  laid,  and  the  work  all  completed  save  putting 
on  additional  rock  upon  the  roadway,  when  this  suit  was  brought 
on  September  2, 1889,  enjoinina:  its  completion. 

Fifteen  years  had  not  then  elapsed  from  the  time  when  the  ap- 
pellees had  notice  of  the  claim  of  the  town  to  it,  as  a  street,  by  the 
layinp^  of  the  plank  walk. 

It  IS  urged  that  from  this  use  by  the  public,  attended  by  the  cir- 
<;ircumstances  to  which  we  have  briefly  alluded,  constitute  a  dedi- 
cation of  the  land  for  street  purpose-?. 

Also  that  the  appellees,  by  permitting  the  work  of  improving  the 
street  to  progress  almost  to  completion,  should  not  now  be  allowed 
to  stop  it.  It  is  proven,  however,  that  as  soon  as  they  had  knowledge 
of  it,  they  forbade  its  further  prosecution,  and  at  once  brought  this 
action.  Baside,  the  town  might  well  have  presumed  and  expected 
objection  from  them,  owing  to  the  notice  rec»eived  by  it  from  them, 
and  shown  by  its  records,  when  it  attempted  to  build  the  plank 
walk. 

It  is  well  settled  that  land  may  be  dedicated  for  public  purposes 
by  parol.  Trustees  of  Dover  v.  Fox,  9  B.  M.,  200.  The  statute  of 
frauds  does  not  apply.  Neither  is  any  particular  formality  required. 
It  may  be  express,  as  by  deed  or  declaration  from  the  owner,  or  im- 
plied, from  his  acquiescence  in  the  public  use.  Dedications  are,  per- 
haps, usually  shown  by  matter  in  pais^  and  not  by  matter  of  record. 
It  is  a  question  of  intention  upon  the  part  of  the  owner,  to  be  gath- 
ered from  his  acts,  conduct  or  acquiescence  in  the  use  of  it  by  the 
public.  HLs  assent  to  its  appropriation  by  the  public  may  well  be 
presumed,  after  a  lone  use,  with  knowledge  upon  his  part  of  the 
claim  by  the  public,  and  acquiescence  in  it,  as  for  instance,  for 
fio  long  a  time  as  an  adverse  holding  of  land  by  an  individual  would 
l)ar  an  entry  by  the  real  owner.  In  such  a  case  there  need  be  no  ex- 
press appropriation  by  the  owner,  the  only  question  being  whether, 
fcy  permitting  the  public  use,  he  intended  a  dedication.    The  use 
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by  the  public,  to  give  it  a  right,  need  not,  even  in  the  absence  of 
proof  of  an  express  appropriation  by  the  owner,  necessarily  be  for 
such  a  length  of  time  as  would  constitute  an  adverse  holding  suffi- 
cient to  toll  an  entry  by  the  owner,  provided  the  use  has  been  ac- 
companied'by  circumstances  favoring  the  presumption  of  ao 
appropriation  by  the  owner.  This  presumption  may,  however,  in 
the  absence  of  an  express  appropriation  by  him,  be  rebutted,  and 
such  circumstances  be  shown  as  indicate  the  absence  of  any  intentiDn^ 
upon  his  part,  to  appropriate  the  property  to  public  use. 

In  our  opinion,  the  evidence  in  this  case  does  not  warrant  the 
presumption  of  such  an  appropriation  by  the  appellees  of  the  land 
in  contest.  Certainly  there  has  been  no  express  appropriation ;  and 
the  circumstances  offered  in  support  of  the  presumption  of  one 
are  not  sufficient,  in  our  opinion,  to  uphold  it,  in  view  of  the  ob- 
jections proven  to  have  been  made  by  the  appellees  to  the  claim  of 
the  appellant. 

Judgment  affirmed. 


Laevison,  &c.  v.  Baibd. 

Baird  v.  Laevison, .&c. 

(Filed  Feb.  5,  1891.) 

Warranty — Rescission  of  contract— Imprai*ements — A  vendor  sold  to  his  Ten- 
dee  a  town  lot,  which  he  conveyed  to  the  vendee  by  a  deed  of  general  war-  , 
ranty,  describing  it  as  fronting  a  given  number  of  feet,  and  rnnning  back  ! 
even  width,  bat  he  delivered  possession  of  only  a  part  of  same  to  the  ven-  | 
dee,  the  lot  running  back  in  a  wedge  shape,  being  aboat  three  feet  in  width 
less  on  the  back  line  than  described  in  the  deed,  the  other  portion  being  in  | 
the  adverse  possession  of  another  person. 

In  an  action  to  recover  purchase  money,  the  vendee  prayed  for  a  resoissioa 
of  the  contract,  and    compensation  for   improvements.      Held — That  the  , 

court  properly  rescinded  the  contract,  being  authorized  to  do  so  upon  the 
plea  that  the  vendee  had  not  been  put  in  the  possession,  and  that  the  vendor  ' 

can  not  comply  with  his  covenant  of  warranty,  a  material  portion  of 
said  lot  beinci^  held  adversely  to  the  vendor,  and  his  deed  consequently  champ- 
ertous  and  void. 

This  case  does  not  come  within  that  class  of  cases  where  the  vendee,  hav- 
ing possession  of  land,  can  not  resist  the  payment  of  purchase  money,  un- 
less there  has  been  an  eviction  by  paramount  adverse  title,  or  non-residencyr  | 
insolvency  or  fraud  of  the  vendor.  | 

The  judgment  awarding  the  yendee  (2.808,  for  improvements,  purchase  j 

money,  <fcc.,  after  deducting  rents,  is  affirmed,  as   no  cross-appeal  is  pros-  j 

ecuted  from  it.  j 

Quigley  A  Qulgley  for  appellant,  Baird.  | 

Bullitt  <fe  Reeves  for  appellants,  Laevison  and  wife. 

Appeal  from  McCracken  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant,  Baird,  conveyed  the  lot  of  ground  in  controvexsy 
to  the  appellee,  Sophia  Laevison,  by  deed  of  general  warranty,  and 
put  her  in  possession  thereof,  except  as  hereinafter  stated.  The  ap- 
pellee and  her  husband,  having  been  sued  on  one  of  the  notes  for 
the  purchase  money,  they  asked  that  the  contract  of  sale  be  rescinded. 
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on  the  ground  that  Mr.  Smith,  who  owned  the  southern  adjoining  lot, 
had  erected  a  brick  wall  on  the  lot  sold  to  the  appellee,  whereby 
said  lot  was  left  in  a  wedge  shape,  seventeen  feet  front,  the  distance 
called  for  in  the  deed,  and  fifteen  feet  at  the  rear  end  of  the  lot 
(three  feet  less  than  the  deed  called  for);  that  said  Smith  held  the 
part  of  the  lot  covere(i  by  said  wall  adversely  to  the  appellant,  at 
the  time  of  said  sale,  and  has  ^o  hold  it  ever  since.  The  proof  sus- 
tains this  plea,  and  the  court  rescinded  the  contract.  The  loss  of  the 
strip  of  ground  to  the  appellee,  and  leaving  the  same  in  a  wedge 
shape,  so  as  to  make  it  undesirable  for  the  purpose  of  erecting  a  bus- 
iness house  thereon,  for  which  purpose  it  was  purchased,  cer- 
tainly was  a  sufliclent  impairment  of  its  value  to  authorize  the 
chancellor  to  resi'ind  the  contract. 

But  the  appellant  contends,  upon  the  authority  of  Pryse  v.  Mc- 
Guire  &c.,  81  Ky.,  008;  English  v.  Thomason,  82  Ky.,  280;  that  the  ap- 
pellee, not  having  alleged  the  non-»-esidency,  insolvency  or  fraud  of  the 
jippeilant,  he  could  not  maintain  the  plea.  Said  cases,  consistently 
with  a  lon^  line  of  cases  upon  that  subject,  hold  that  where  a  vendee 
has  posse.-'sion  of  land  under  a  deed  containing  a  covenant  of  war- 
ranty of  title,  he  can  nut  resist  the  payment  of  the  purcha-^e  money, 
unless  there  has  been  an  eviction  by  paramount,  adverse  title,  non- 
residency,  insolvency  or  fraud  of  the  vendor. 

This  CH.^e  does  not  come  within  the  principle  announced  in  said 
cases.  They  are  to  the  effect  that  the  veniiee,  having  been  put  in 
the  passession  of  the  pro|)erty,  he  can  not  plead  that  the  covenant  of 
warranty  of  title  has  been  broken,  unless  there  has  been  an  eviction 
under  a  paramount  adverse  title,  or  n  on -residency,  insolvency  or  fraud 
of  the  vendor.  But  if  he  has  not  been  put  in  the  possession,  he  may 
plead  toan  action  for  the  payment  of  the  purchase  money,  that  the  ven- 
dor can  not  comply  with  his  covenant  of  warranty  of  title.  This  is 
upon  the  ground  tliat,  as  long  as  the  vendor  has  any  thing  to  do  to 
make  a  perfect  right,  possession  being  essential  to  that  right,  the 
vendee  may  resist  the  payment  of  the  purchase  money,  if  the  ven- 
dor can  not  give  such  right. 

Here  the  appellee  was  not  put  in  the  possession  of  the  strip  of 
ground  adversely  held  by  Smith.  The  contract  in  regard  to  that  . 
Atrip  of  ground  was,  by  reason  of  the  law  of  champerty,  vicious  and 
void,  and,  consequently,  could  not  be  enforced.  Therefore,  tUe  ap- 
pellee could  resist  the  payment  of  the  purchase  money,  and  have 
a  rescission  without  allegintr  eviction,  non-residency,  insolvency  or 
fraud,  provided  she  did  not  know  that  the  strip  was  adversely  held. 

The  appellee  a])peals  from  the  judgment  awarding  her  about  $2,303 
for  improvements,  purchase  money,  A-c,  after  deducting  rents. 
From  this  judgment  the  appellee  appeals  upon  the  ground  that  it  is 
not  enough.  The  appellee  built  her  northern  wall  upon  the  lot  of 
L.  Harris,  thinking,  as  she  says,  that  her  lot  was  seventeen  feet  wide 
all  the  way  back,  not  knowing  that  Smithes  wall  was  built  on  her 
Jot.  But  the  judgment  of  the  lower  court,  in  the  case  of  L.  Harris 
against  the  appellee,  and  which,  on  the  appeal  to  this  court  by  the 
appellee,  was  affirmed,  held  that  the  appellee  built  said  wall  upon 
the  ground  of  Harris,  knowing  that  it  belonged  to  him,  and  that  she 
should  rejrtove  the  same.  The  commissioner  concluded  that,  to  re- 
move said  wall  would  render  the  whole  building  worthless;  and,  as 
its  condition  was  caused  by  the  act  of  the  appellee,  the  appellant, 
!Baird,  should  not  pay  for  the  same. 

This  seems  to  be  sound  law,  and  as  the  judgment  of  the  lower 
<Jourt  fixes  the  amount  of  compensation  at  only  about  $100  more  than 
Ihat  fixed  by  the  conmiissioner,  it  !nust  be  presumed  that  it  adopted 
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the    commissioner    view  of   the   matter,  only  differing  as  to  the 
amount.    But,  be  that  as  it  may,  as  the  appellant,  Baird,  has  not 
cross-appealed  from  this  judgment,  it  must  stand. 
Both  Judgments  are  affirmed. 


FoKTNER  V.  Duncan. 

{Filed  Jan.  27,  1891.) 

Constitutional  Iwiv — Two  offenses  for  setting  liquor  in  a  totem — A.n  ordinance  of 
the  town  of  Owenton  prescribing:  a  penalty  of  sixteen  dollars,  and  im- 
p.risonment  in  default  of  payment  of  said  fine,  against  any  one,  except 
a  druggist,  who  shall  sell  liquor  in  said  town,  is  ooustitntional.  A  city  or 
town  may  impose  a  penalty  for  the  same  offense  which  may  be  punishable  by 
general  law,  and  one  judgment  of  conviction  wiU  not  bar  the  other. 

The  act  of  selling  liquor  in  Owen  county^  including  Owenton,  being  for- 
bidden by  law,  said  town  may  properly,  in  exercise  of  its  municipal  power* 
in  preventing  acts  violative  of  good  order  and  decency,  punish  the  act  of 
selling  liquor  in  said  town. 

E.  E.  Settle  for  appellant. 

J.  A.  Duncan  and  J.  H.  Dorraan  far  appellee. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  JudRe  Bennett. 

Section  3  of  the  charter  of  the  town  of  Owenton  provides:  "Said 
board  of  trustees  shall  have  power  to  make  by-laws  and  ordinances 
for  tho  gfovernment  of  said  town;  for  the  preservation  of  good  order, 
decency  and  decorum  within  its  limits;  for  the  preservation  of  the 
peace  of  its  inhabitants,  and  to  prescribe  penalties  for  the  viohtioo 
of  said  by-laws  and  ordinances.'' 

The  ordinance  of  said  town  provides:  *'Any  person  who  shall, 
within  the  town  of  Owenton,  sell  any  spirituous,  vinous  or  raalt 
liquors,  or  any  mixture  of  either,  shall  be  fined  sixteen  dollars.'* 
The  ordinance  exempts  licensed  druggists  who  sell,  (&c. 

The  appellant  was  fined  by  the  town  authorities  for  violating  this 
ordinance,  and  was  put  in  jail  on  a  capias  pro  fine.  •  He,  therwifter, 
sued  the  town,  and  its  officials  havinjj  to  do  with  said  proceedings, 
for  false  imprisonment,  upon  the  ground  that  said  ordinance  was  un- 
constitutional and  void,  and,  consequently,  the  appellees  were  liable 
to  an  action  for  false  imprisonment.  It  was  decided  by  this  court,  in 
the  case  of  the  Commonwealth  v.  Gilbert,  6  J.  J.  M.,  186,  that  per- 
mitting a  slave  to  go  at  large  in  the  town  of  Bichmond,  and  hire 
himself  out,  subjected  tho  owner  to  the  fine  that  the  Legislature  had 
prescribed  for  suffv^ring  his  slave  to  go  at  large  in  said  town  and  hire  | 
himself  out,  also  the  penalty  prescribed  by  the  Lesrislature  for  the  i 
State  at  large,  for  suffering  slaves  to  go  at  large  and  hire  themselves  ! 
out.  ,       i 

This  decision  was  based  upon  the  ground  that,  as  it  was  made  a  | 
penal  oflFense  against  the  State  to  suffer  a  slave  to  go  at  large  and  j 
hire  himself  out,  and  also  an  ofTense  against  the  town  of  Richmond  i 
to  suffer  a  slave  to  go  at  large  therein  and  hire  himself  out,  the  i 
owner  of  such  slave  committed  two  offenses— one  agaiifst  the  penal 
laws  of  the  State,  and  one  against  the  penal  laws  of  baid  town— by 
one  and  thesame  act,  and  was  amenable  to  each  penalty. 

I 
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In  the  case  of  Kemper  v.  The  Commonwealth,  85  Ky.,  219,  Owens- 
boro's  charter  authorized  it  to  enact  ordinances,  in  reference  to 
bawdy  houses  in  said  city,  which  the  city  did,  and  the  appellant 
was  fined  under  said  ordinance,  which  fine  she  plead  as  a  bar  to  the 
Commonwealth's  prosecution  for  the  same  offense,  but  the  lower 
court,  as  well  as  this  court,  held  that  the  fine  by  the  city  was  no  bar 
to  the  prosecution  by  the  Commonwealth  for  the  same  act.  The  de- 
cision rested  upon  the  ground  that  the  act,  although  but  one,  consti- 
tuted a  distinct  offense  against  each  of  the  two  political  powers. 
Hence,  the  appellant  was  liable  to  a  fine  by  each  for  the  same  act. 

In  each  case  quoted  the  act  was  against  the  good  order  of  the  State; 
and,  in  the  Owensboro  case,  the  city  was  authorized  to  legislate  upon 
a  named  vice  at  common  law.  In  the  Richmond  case  the  Legisla- 
ture legislated  c^irectly  for  the  benefit  of  the  town,  upon  a  declared 
vice  by  the  Legislature. 

It  is  said  that  the  charter  of  the  town  of  Owenton  does  not  author- 
ize the  town  to  pass  the  ordinance  in  question  ,•  but  it  does  authorize 
it  to  pass  ordinances  and  prescribe  penalties  in  the  interest  of ''good 
order,  decency  and  decorum.*'  Is  the  ordinance,  prohibiting  the 
sale  of  whisky  in  said  town,  and  prescribing  a  penalty  for  such  sale, 
within  the  purview  of  the  section  of  the  chapter  quoted?  If  whisky 
was  a  lawful  trade  in  said  town,  then  the  general  terms  of  said 
charter,  authorizing  ordinances  to  be  passed  in  the  Interest  of  good 
order  and  decency,  would  not  authorize  the  town  of  Owenton  to  sup- 
press, by  ordinance,  the  said  trade  therein ;  but  it  is  not  lawful  to 
sell  whisky  in  said  county.  Including  said  town;  the  sale  of  it  therein 
is  prohibited  upon  the  ground  that  it  is  opposed  to  good  order,  de-" 
cency,  Ac,  and  there  are  penalties  prescribed  for  the  sale  thereof.  So 
we  havesuch  trade  condemned  by  law  as  being  against  good  order,  de- 
cency, &c.  Consequently,  as  said  tcade  is  opposed  to  good  order  and 
decency  in  said  county,  the  town  of  Owenton,  by  its  ordinance, 
passed  pursuant  to  said  charter,  may  prescribe  an  additional  pen- 
alty for  the  sale  of  whisky  ♦  herein. 

In  such  case  there  are  two  political  powers  offended  by  one  and 
the  same  fact ;  and,  the  penalty  prescribed  by  each,  may  be  enforced 
without  reference  to  the  other. 

The  judgment  is  affirmed. 


Hawkins,  Ac.  v.  Walker. 

{Filed  Feb.  12,  1891— i\"o/  to  be  remrted.) 

Limitation — Adverse  possession  of  land — Appellants  are  barred  from  recov- 
ery of  land  claimed  in  this  action,  becanse  the  same  has  been  in  the  adverse 
possession  of  others  for  more  than  fifteen  years  before  the  bringing  of  this 
action. 

P.  W.  Hardin  and  Cissell  &  Bailey  for  appellants. 

Yeaman  &  Lockelt  for  appellee. 

Appeal  from  Webster  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

In  1841  John  McElroy,  sr.,  willed  to  his  son,  John,  forty  acres  of 
land,  and  to  the  heirs  of  his  son,  William,  forty  acres  adjoining. 
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and  to  his  son,  Eli,  forty  acres^  eaeh  parcel  being  a  part  of  the  same 
tract.  Tiie  will  expresses  that  eaeh  parcel  had,  theretofore,  been 
surveyed  or  run  off,  but  the  will  gives  no  boundary,  nor  Is  there 
other  documentary  evidence  of  the  boundary.  Not  long  after  said 
will  was  made,  John  McElroy,  sr.,  in  consideration  of  the  fact  that 
Samuel  McCrary  had  paid  a  debt  for  Eli  McElroy,  conveyed  to 
McCrary  the  forty  acres  of  land  that  he  had  willed  to  said  Hi, 
which  was  to  be  laid  off  according  to  the  previous  allotment,  except 
it  was  to  be  laid  off  so  as  to  include  ten  acres,  which  were  left  lying 
between  the  eighty  acres  allotted  said  John  and  William  and  Eli, 
and  to  exclude  ten  acres  on  the  west  side  of  the  forty  acres  allotted 
to  Eli.  It  is  this  ten  acres  that  the  appellants  claim  as  having:  been 
purchased  from  Eli  by  them.  It  seems  that  the  boundary  allotted 
to  John  and  James  contains  about  twenty-two  acres  more  than 
eighty  acres,  and  it  seems  that  John  McElroy,  sr,,  had  reference  to 
this  slip  as  the  land  lying  between  the  said  "allottments."  But  we 
have  the  word  of  John  McElroy  that  said  parcels  of  land  weresor- 
/  veyed  and  run  off  to  the  devisees,  and  the  surveyor  and  others  say 
(indeed,  it  is  beyond  dispute),  that  there  is  a  marked  line  corre- 
sponding with  the  date  of  the  deed,  which  includes  said  twenty-two 
acres  surplus,  and  which  has  been  in  the  adverse  posse&sion  for  over 
fifteen  years.  Also,  it  must  be  presumed,  in  the  absence  of  evidence 
to  the  contrary,  that  John  McElroy,  sr.,  made  said  lines.  It  is  also 
clearly  established  that  the  ten  acres  claimed  by  the  appellants  are 
within  the  appellee's  boundary;  there  is  an  old  marked  line  on  the 
west  of  said  boundary.  The  same  presumption  arises  as  to  John 
McElroy  having  made  this  line;  that  the  appellee  has  been  in  the 
adverse  possession  of  said  ten  acres  for  more  than  fifteen  years;  but 
be  said  presumption  as  it  may,  the  boundary  was  marked  by  soire 
'  one,  and  the  parties  have  held  aiid  claimed  it  for  said  time. 

It  is  a  hardship  upon  the  appellants  to  lose  this  strip  of  ground, 
but  we  can  not  give  I  hem  relief  without  overturning  principle*  as 
old  as  the  law,  made  for  the  repose  of  society  in  such  cases,  which 
we  are  not  disiK)sed  to  do.    Time  has  certainly  barred  their  claim. 

The  judgment  is  affirmed. 


Hampton,  assignee,  v.  Meek. 
(Filed  Feb.  14,  \%^\—Xot  to  berejyorfed) 

1.  Evidence — Exceptions — The  depositions  of  witnesses,  which  had  been 
taken  while  the  action  was  pending  in  equity,  but  which  were  aftervardB 
read  on  the  trial  of  the  issues  which  had  been  transferred  to  law  without 
exception  having  been  taken  to  their  competency  at  the  time  they  were 
read,  can  not  be  objected  to  for  the  first  time  on  appeal.  Nor  will  this 
coart  consider  the  competency  of  a  deposition  that  the  record  doe*  not 
show  was  read  on  the  trial  below. 

2.  Finding  of  facts  dy  a  ///rj'— The  Court  of  Appeals  wiU  not  disturb  the 
finding  of  facts  by  a  properly  instructed  jury,  unless  it  appears  that  it  was 
palpably  against  the  weight  of  evidence. 

W.  C.  Ireland  for  appellant. 

R.  C.  Burns  and  B.  E.  Roe  for  appellee. 

Appeal  from  Greenup  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 
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Hampton,  assignee,  under  deed  for  benefit  of  creditors  of  the  firm 
of  Wilson,  Andrews  &  Co.,  bankers,  brought  this  action  in  equity 
to  recover  of  Meek  a  large  amount  of  allied  advances  upon  checks 
in  excess  of  his  deposits,  and  of  notes  held  by  the  firm  against  him. 

In  defense  of  the  action  Meek  alleged  that  various  sums  charged 
in  the  account  filed  with  the  petition  were  improper,  and  that  he 
was  entitled  to  credits  not  set  out  in  that  account;  and  making  his 
answer  a  counter-claim,  he  asked  judgment  over  for  the  balance 
alleged  to  be  due  him  upon  a  fair  settlement. 

The  commissioner,  to  whom  the  case  was  referred,  reported  about 
Sl,600  due  Meek,  but  exceptions  were  sustained  to  the  report  and 
Judgment  rendered  in  favor  of  the  assignee  for  about  $3,00().  Upon 
appeal  to  this  court  that  judgment  was  reversed  for  error  of  the 
lower  court  in  overruling  the  motion  of  Meek  to  transfer  the  action 
to  the  ordinary  docket,  for  trial  by  jur>^  of  the  issue  made  by  the 
pleadings;  and  being  so  subsequently  tried,  a  verdict  was  returned 
m  favor  of  Meek  for  about  §3,000,  which  was.  followed  by  the  judg- 
ment now  appealed  from. 

It  has  been  a  long-settled  rule  of  this  court,  uniformly  adhered  to, 
that  as  the  jury  are  the  proper  judges  of  the  sufficiency  of  the  evi- 
dence and  credibility  of  witnesses,  their  verdict,  when  found  under 
proper  instructions,  will  not  be  disturbed  unless  palpably,  or,  as 
sometimes  said,  flagrantly  asrainst  the  evidence.  Though  the  evi- 
dence in  this  case  was  contradictory  and,  to  some  extent,  irreconcil- 
able, there  was  enough  given  in  behalf  of  the  defendant,  if  credible, 
of  which  the  jury  had  the  sple  right  to  judge,  to  support  the  ver- 
dict. 

It  is  sufficient  to  say,  without  going  into  detiul,  that  evidence  was 
before  the  jury  tending  strongly  to  sustain  the  allegation  of  defend- 
ant that  the  controverted  charges  in  plaintiff's  account  were  im- 
properly made,  and  that  the  credits  claimed  by  him  had  been 
improperly  oujitted.  Though  there  was  evidence  to  the  contrary, 
the  principal  witness,  as  well  as  the  correctness  of  accounts  kept  by 
the.  banking  firm,  was  impeached,  and  it  was  for  the  Jury  to  say 
what  weight  the  evidence  of  that  witness  was  entitled  to,  and  also 
whether  from  the  facts  proved  the  account  filed  was  correct.  This 
court  can  not,  therefore,  reverse  the  judgment  upon  the  ground  that 
the  verdict  is  grossly  against  the  evidence;  nor  upon  the  other 
^ound  stated  in  the  motion  for  a  new  trial,  that  the  verdict  is  not 
sustained  by  the  evidence,  which  would  involve  an  inquiry  as  to 
mere  preponderance  of  the  evidence,  which  we  have  no  right  to 
make.  Whether  the  issues  in  this  case  were  properly  triable  by  a 
jury,  is  a  question  settled  m  the  former  opinion  of  this  court,  and  is 
now  not  open  for  discussion. 

The  only  remaining  ground  for  reversal  made  either  1x1  the  motion 
for  a  new  trial  or  by  counsel  in  their  brief,  is  alleged  error  of  the 
lower  court  in  admitting  incompetent  evidence  touching  xhe  general 
reputation  of  Andrews,  one  of  plaintiff's  witnesses. 

Goble,  one  of  those  who  testified  on  that  subject,  having  stated  he 
was  acquainted-  with  the  general  moral  character  of  that  witness 
while  he  resided  at  Catlettsburg,  which  was  three  years  or  more, 
and  that  it  was  good  at  first,  but  not  all  the  time,  was  permitted  in 
answer  to  the  question  whether,  from  that  general  moral  character, 
he  would  be  entitled  to  credit  when  on  oath,  to  say,  **No,  sir;  not 
with  me." 

Henderson,  another  witness,  after  stating  he  was  acquainted  with 
the  general  character  for  business  honesty  and  integrity,  and  that  it 
was  bad  since  the  failure  and  aasignment  of  Wilson,  Andrews  & 
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Co.,  added  he  had  heard  one  man  say,  before  the  failure,  he  did  not 
consider  Andrews  honest. 

It  appears  that  neither  of  those  witniesses  was  examined  orally, 
but  their  depositions,  taken  while  the  action  was  pending  in  equity, 
were  read  to  the  jury ;  and  as  the  particular  parts  of  the  testimony 
complained  of  were  not  objected  to  at  the  time  the  depositions  were 
read  to  the  jury,  they  can  not  now  be  considered,  even  if  they  were 
grdunds  sufficient  for  reversal. 

The  deposition  of  the  other  witness,  Hamilton,  referred  to  by 
counsel,  does  not  appear  to  have  been  read  at  the  trial  at  all. 

Judgment  affirmed. 


PURDY  V.  BaTSELL'S  ADM'R. 

{Filed  Feb,  10,  1891— jVoi  to  be  reported.) 

Purchase  money — The  vendor  of  land,  believing  that  his  boundary  included 
a  spring,  so  represented  to  his  vendee  when  he  sold  to  him  said  tract  of 
land.  In  a  suit  for  the  purchase  money  the  court  should  have  credited  ihe 
vendee  with  the  value  of  said  spring,  which  was  lost  to  him,  as  not  included 
in  said  tract.     Fifty  dollars  is  considered  a  reasonable  credit  for  same. 

Avritt  &  Russell  for  appellant. 

Harrison  &  Belden  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 


Commonwealth,  for  use,  v.  Qowdy's  adm'r. 
{Filed  Feb.  10,  1891— A'b^  to  be  repoHed.) 

Guardian  and  iVard — Liability  •cf  county  judges  and  their  sureties  on  tieir 
bonds — For  failure  to  require  security  of  a  guardian,  a  county  judge  and 
his  sureties  are  liable  on  his  ofiScial  bond  to  a  ward  whose  estate  is  lost  by 
such  failure.  The  principles  of  Cosby,  dkc.  v.  Commonwealth,  for  use  of 
McFarlatid,  are  decisive  of  ihis  case. 

Samuel  Avritt  for  appellant.     ' 

James  S.  Pirtle  for  appellee. 

Appeal  from  Taylor  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  seeks  to  hold,  the  estate  of  the  county  judge  and  his 
sureties  responsible  for  the  county  judge's  failure  to  take  security 
from  Mitchel,  as  the  guardian  of  the  appellant,  whereby  the  appel-  i 

lant's  property,  in  the  hands  of  said  guardian,  was  lost.    The  facts  .        i 
of  the  case  are  set  out  in  the  case  of  the  Commonwealth,  &(!.  v.  | 

Netherland's  administrator,  87  Ky.,  195,  according  to  which  case  and 
case  of  Cosby,  &c.  v.  Commonwealth,  for  use,  <&c.,  this  day  decided, 
the  appellees  are  responsible. 

The  judgment  is  reversed,  with  directions  to  proceed  in  accord- 
ance with  this  opinion. 
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It  is  plain  from  the  depositions  taken  in  this  ease  that  the  appel- 
lee believed,  when  he  sold  the  tract  of  land  to  the  appellant,  the 
spring  was  included  within  the  boundary,  and  so  represented  te  the 
appellant.  This  being  the  case,  thie  value  of  that  much  of  the 
land  found  to  be  outside  of  the  boundary  including  the  spring, 
should  be  deducted  from  the  purchase  |)ri('e. 

The  entire  tract  of  land  was  sold  bj'  the  appellee  to  the  appellant 
for  $450,  and  it  is  unreasonable  to  conclude  that  more  than  one-half 
the  value  of  the  land  that  contained  fifty  acres,  with  improvements 
upon  it,  should  be.deducted  from  the  sum  jij^reed  to  be  paid  for  the 
whole,  as  compensation  for  the  loss  of  this  spring.  'The  land  has  a 
well  upon  it  and  two  springs,  and  while  they  are  not  as  valuable  for 
use  as  the  spring  in  question,  it  seems  to  us  that  $50  would  be  ample 
compensation  for  the  loss  sustained. 

The  testimony  shows  that  the  disputed  territory  belongs  to  the 
adjoining  tract,  and  this  leaves  for  determination  the  question  alone 
as  to  the  value  of  the  loss. 

The  judgment  is  reverse<l,  and  remanded  with  directions  to  enter 
$50  as  a  credit,  as  of  the  date  of  the  first  payment,  and  this  should 
end  the  controversy. 


Power  v.  Power. 
(Filed  Feb.  19,  1891^iVb^  to  be  reported.^ 

1.  Jutficial  sales — Thft  appellant  owns  one  half  and  the  appellees  the  other 
half  of  a  store-house,  subject  to  the  dower  interest  of  their  mother,  and 
this  action  was  institnted  under  subsection  2,  section  490,  Civil  Code  of 
Practice,  askings  that  a  sale  of  the  property  be  had  on  account  of  its  indi- 
visibility, and  the  proceeds  due  the  infant  appellees  be  re-invested  for  their 
benefit.  Held — That  the  indivisibility  of  said  property  being  apparent, 
the  judgment  of  sale  was  proper,  and  no  bond  was  required  to  be  executed 
for  the  infants,  as  the  proceeds  will  be  under  the  control  of  the  court. 

2,  Parties  to  actions — In  an  action  under  section  490  of  Civil  Code,  infants 
may  be  parties  plaintiff  with  their  mother,  who  is  their  f^uardian,  and  no 
appointment  of  a  guardian  ad  litem  is  necessary. 

Wads  worth  &  Son  for  appellant. 

"Wall  A  Worthington  for  appellee. 

Apiieal  from  Mason  Circuit'  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellees  and  the  appellant  own  jointly  a  store-house  and  lot, 
in  Maysville,  with  a  front  of  thirty-three  feet.  The  appellant  owns 
three-sixths  of  the  lot  and  the  appellees  the  other  half,  subject  to 
the  one-tnird  dower  interest  of  the  widow.  The  widow  and  her  co- 
appellees  filed  this  petition  under  section  490  of  the  Code.  It  is 
alleged  that  this  property  can  not  be  divided  without  materially 
impairing  its  value,  and  that  a  sale  would  redound  to  the  interests 
of  all  the  parties.  The  interest  of  the  infant  appellees  is  asked  to 
be?  re-invested  for  them  by  the  chancellor. 

It  is  apparent  from  the  record  that  no  division  of  this  property 
can  be  had,  and  we  perceive  no  reason  why  it  should  not  be  sold 
and  the  proceeds  divided.  The  widow,  who  has  dower  in  this  lot, 
is  not  proceeding  in  her  own  right,  to  deprive  by  sale  the  remain- 
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dermen  of  the  fee,  under  section  401.  This  is  a  vested  interest  by 
parties  in  possession  of  property  that  can  not  be  divided,  and  the 
question  of  whether  the  sale  will  be  benetieial  is  not  involved, 
although  alleged,  and  while  the  chancellor  will  see  that  the  interests 
of  the  infants  are  not  sacrificed,  a  party  jointly  interested  has  the 
right,  where  the  property  can  not  be  divided,  to  demand  a  sale. 
By  virtue  of  the  provisions  of  section  490,  the  infants  had  the  right 
to  sue  by  their  mother,  who  is  the  statutory  guardian,  and  no  de- 
fense is  required  to  be  made  for  them  where  they  unite  asplaintiffi. 

The  object  of  the  guardian  is  to  re-invest  the  proceeds  for  the  in- 
fants—that is,  to  the  extent  of  their  interest— and  no  bond  is  re- 
quired, as  the  proceeds  of  sale  will  be  under  the  control  of  the 
chancellor. 

Judgment  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


Hawkins,  jb.  v.  Trapp. 

iFiled  Feb.  11,  1891.) 

Unrecorded  deed  of  assignment — Attachments — Upon  the  execution  of  a  deed 
of  assignment  for  the  benefit  of  creditors,  and  the  acceptance  by  the  as- 
signee of  the  trust,  the  title  passes  at  once,  although  the  deed  has  not  been 
lodged  for  record,  and,  therefore,  a  creditor  \Tho,  ^»ith  actual  notice  of  the 
assignment,  attaches  the  assigned  property  is  liable  to  the  assignee  for  the 
damages  resulting. 

Charles  J.  Helm  for  appellant. 

Root  &  Root  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

On  December  24, 1887,  Albert  Silva  made  a  deed  of  assignment  of 
his  property,  including  a  stock  of  groceries,  to  the  appellant,  Haw- 
kins, for  the  benefit  of  his  creditors,  and  the  trust  was  then  accepted 
by  Hawkins.  The  deed  was  lodged  for  record  on  the  morning  of 
the  27th.  Attachments,  issued  against  the  property  of  Silva,  came 
to  the  hands  of  the  sheriff  on  the  night  of  the  261h,  and  were  leviini 
on  the  stock  of  groceries,  conveyed  by  the  deed,  in  the  afternoon  of 
the  27th.  Before  the  attachments  were  issued  the  attorney's  for  the 
attaching  creditors  had  actual  notice  of  the  assiprnment,  and  the 
sheriff  himself,  before  he  levied  the  attachment,  was  notified  that 
the  assignment  had  been  made.  We  gather  from  the  record  that 
the  attachments  were  discharged. 

This  action  was  brought  by  the  assignee  against  the  sheriff  for 
damages,  growing  out  of  the  seizure  and  detention  of  the  stock  of 
groceries.  Upon  the  trial  of  the  issues  made  by  the  pleadings,  the 
court  instructed  the  jury  that,  if  they  believed  the  attachments 
came  to  the  hands  of  the  sheriff  before  the  deed  of  assignment  was 
lodged  for  record,  they  must  find  for  the- defendant.    This  wa»,  in 
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effect,  a  peremptory  instruction  for  the  defendant,  and  seems,  from 
the  argument  of  counsel,  was  based  uppn  the  court's  construction  of 
section  11,  chapter  24,  General  Statutes,  which  is,  that  "ail  bona  fide 
deeds  of  trust  or  mortgages  shall  take  effect  in  the  order  that  the 
same  shall  be  legally  acknowledged  or  proved,  and  lodged  for  rec- 
ord." \Ve  do  not  think  the  section  susceptible  of  such  a  construc- 
tion ;  on  the  contrary,  it  seems  plain  to  us  that  its  meaning  is,  that 
between  one  deed  of  trust  and  another,  or  one  mortgatre  and  another, 
the  first  lodged  for  record  shall  have  precedence.  The  construction 
contended  for—that  is,  that  the  deed  has  no  effect;  does  not  pass 
title  until  lodged  for  record— is  in  conflict  with  all  the  adjudications 
on  the  subject.  The  section  just  preceding  provides  **that  no  deed 
of  trust  or  mortgage,  conveying  a  legal  or  equitable  title  to  real  or 
personal  estate,  shall  be  valid  against  a  purchaser  for  a  valuable 
consideration,  without  notice  thereof^  or  against  creditors,  until  such 
deed  shall  be  acknowledged  or  proved,  according  to  law,  and  lodged 
for  record." 

In  Baldwin  v.  Crow,  9  Ky.  Law  Rep.,  836,  the  court,  referring 
to  this  section,  held  that  a  creditor  who,  even  after  levy  of  his  exe- 
cution, but  before  sale,  had  notice  of  a  mortgage  (though  not  lodged 
for  record)  which  was  prior  in  date  to  the  lien  created  by  the  execu- 
tion, would  be  deferred. 

The  purpose  and  the  effect  of  the  deed  of  trust  is  to  distribute  all 
the  debtor's  property  among  his  creditors  equally,  and,  therefore, 
the  reason  in  refusing  to  one  creditor,  or  any  number  of  creditors, 
on  account  of  attachments  sued  out  after  actual  notice  of  the  assign- 
ment, though  the  deed  has  not  been  lodged  for  record,  is  fully  as 
strong  as  in  the  case  of  a  conflict  between  a  mortgagor,  under  an 
unrecorded  mortgage,  and  creditors  attaching  with  actual  notice  of 
the  mortgage. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  further 
proceedings. 


SUPERIOR  COURT  ABSTRACTS. 


HkNBT,  8HEBIFF,  V.  HiLLOCK,  TBBASUBBB. 

Filed  Janaary  21,  1S91.     Appeal  from  Nicholas  Gironit  Goart.     Opinion  of 
the  court  by  Presiding  Jodfl^e  Barbour,  affirming. 

1.  The  county  levy  primarily  consists  of  the  poll  tax,  and  the  county,  nn- 
lesB  especially  authorized  by  law,  has  no  power  to  impose  any  other  tax. 

2.  Same — Sheriffs s  commission  Jor  collecting — When  the  Gourt  of  Glaims 
levies  the  poll  tax  and  such  ad  valorem  taxes  as  it  is  authorized  by  law  to 
leTji  the  agfi^regate  amount  is  the  county  levy,  and  for  the  collection  thereof 
the  sheriff  is  entitled  to  the  same  commissions  he  is  entitled  to  for  collect- 
ing the  public  revenue. 

3.  Same — In  estimating;  the  commission  to  which  the  sheriff  is  entitled  for 
collecting  county  taxes,  a  tax  for  turnpike  purposes,  authorized  by  a  special 
act  of  the  Legislature,  is  to  be  regarded  as  a  part  of  the  county  levy,  and 
not  as  a  separate  and  independent  tax.  The  sheriff  is,  therefore,  not  en- 
titled to  a  commission  of  10  per  cent,  on  the  first  $5,000  of  such  tax  in  addi- 
tion lo  10  per  cent,  on  the  first  $6,000  of  the  other  county  taxes,  but  entitled 
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to  only  10  per  cent,  on  the  first  $5,000  of  the  whole,  inclading  the  turnpike 
tax,  and  to  4  per  cent,  on  the  balance. 

•  4.  Snme — A  provision  in  the  act  of  the  Leji^islature  authorizing  the  torn- 
pike  tax,  '^that  All  of  the  laws  of  this  State  applicable  to  the  collection  of 
the  State  revenue  shall  apply  to  the  collection  of  *he  tax  thns  levied,"  was 
merely  intended  to  regulate  the  time  and  manner  of  collecting  the  tax,  and 
not  to  fix  the  commissions  of  the  sheriff. 

T.  H.  Hines.and  Hanson  Kennedy  for  appellant;  John  T.  Nor  veil  for 
appellee. 

Jones  v.  Nisbet. 

Filed  January  14,  1891.    Appeal  from  Rockcastle  Circuit  Court.    Opinion  of 

the  court  by  Judji^e  Yost,  affirming. 

Sc'pnmL'  estate — It  is  competent  for  husband  and  wife  to  agree  that  per- 
sonal property  of  the  wife,  whether  acquired  by  her  before  or  after  mar- 
riage, shall  be  held  by  her  as  her  separate  estate.  And  such  an  agreement, 
although  not  in  writing,  will  be  upheld  as  against  creditors,  if  free  from 
fraud. 

A  wife,  with  het  husband's  consent,  continued,  after  marriage,  to  hold  and 
claim  as  her  separate  estate  a  piano  which  she  owned  at  the  time  of  her 
marriage.  The  piano  having  been  sold  under  an  execution  against  the  hus- 
band, this  action  was  brought  by  husband  and  wife  against  the  officer  mak- 
ing the  sale  to  recover  damages.  Held — That  the  plaintiffs  were  entitled  to 
recover. 

McClure  &  Williams  and  J.  W.  Alcorn  for  appellant  ;  W.  O.  Bradley  "and 
J.  W.  Brown  for  appellee. 

Meek  &  McCall  v.  Patton. 

Filed  January  21,  1891.     Appeal  from   Boyd  Circuit  Court.     Opinion  of  the 
court  by  Jui'ge  Yost,  reversing. 

1.  A't'Tf'  (r/'al — l^eivly  ciiseoroered  evidence — A  new  trial  will  not  be  granted  on 
the  ground  of  newly  discovered  evidence,  if  such  evidence  is  merely  camo- 
lative,  or  corroborative  of  what  was  testified  on  a  former  trial,  or  merely 
supplies  forgotten  facts,  or  a  fact  known,  or  that  could  have  been  known  by 
the  exercise  of  ordinary  diligence. 

The  fact  that  a  defendant,  in  a  judgment,  has,  since  the  judgment  was  rend- 
ered, discovered  certain  papers  which  have  refreshed  the  memory  of  hia 
co-defendant  and  witness,  was  not  sufficient  to  authorize  a  new  trial,  as  the 
witness,  whose  memory  has  been  refreshed,  testified  upon  the  former  trial 
that  he  had  paid  the  note  sued  on,  and  the  newly  discovered  papers  wonld 
merely  enable  him  to  testify  to  better  advantage  upon  tfhe  same  issue.  Be- 
sides, the  existence  of  the  papers  might  have  been  discovered  by  the  judg- 
ment defendant  prior  to  or  upon  the  former  trial,  if  he  had  used  ordinary 
diligence  in  his  conversations  with  and  examination  of  his  co-defendant  and 
witness. 

2.  Same — While  appellate  courts  are  slow  to  disturb  the  action  of  the 
lower  court  in  granting  a  new  trial,  they  will  do  so  where  it  plainly  appears, 
as  it  does  in  this  case,  that  there  is  no  good  reason  why  a  new  trial  shonld 
be  granted. 

R.  C.  Burns  for  appellant;  T.  R.  Brown  for  appellee. 

ObAVES   v.    OttAYES. 

Filed  January  21,  1891.    Appeal  from  Henderson  Circuit  Court.    Opinion 

of  the  court  by  Judge  Yost,  affirming. 

Res  adjudicata — To  make  a  matter  res  adjudicata^  the  former  adjudication 
must  not  only  have  been  upon  the  identical  cause  of  action,  but  between  the 
same  parties. 

R.  paid  T.  the  amount  of  claim  he  owed  him.     Prior  thereto  T.  had  sold 
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his  claimfto  D.  and  given  him  an  order  on  R.  D.  broaght  suit  on  this  order 
against  R.,  making  T.  a  nominal  defendant.  R.  pleaded  payment  to  T. 
Judgment  was'rendered  in  favor  of  D.  against  R.,  and  thereupon  R.  brought 
this  snit  against  T.  to  recover  the  amount  he  had  paid  him.  T.  pleads  as  a 
bfer  the  judgment  in  the  action  of  D.  against  R.  H^ld—ThKi  that  judg- 
ment is  not  a  bar. 

Brown  &  Ward  for  appellant;  R.  D.  Vance  for  appellee. 

Haacke  v.  Conbad. 

Filed  January  21,  1891.     Appeal  from  Louisville  Law  and   Equity  Court. 
Opinion  of  the  court  by  Judge  Young,  affirming.  . 

1.  Separation  0^  ronclusiotts  of  laiu  and  f net — Where  the  law  and  facts  in  an 
ordinary  action  have  been  submitted  to  the  court,  and  there  js  no  separation 
of  the  court's  conclusions  of  law  and  fact,  or  the  conclusions  are  not  ex- 
oepted  to,  the  appeal  will  involve  lio  other  inquiry  than  whether  the  plead- 
ings support  the  judgment. 

2.  Same — The  court's  separation  of  its  conclusions  of  law  and  fact  will  • 
not  avail  if  not  asked  for  until  after  the  motion  for  a  new  trial  has  been 
overruled.     In  absence  of  such  a  separation  there  is  nothing  upon  which  to 
base  a  motion  for  a  new  trial. 

E.  E.  McKay  and  Anton  Kutzleb  for  appellant;  Lane  k  Burnett  and  W. 
L.  Kreiger  for  appellee. 

Ohio  Valley  Railway  Co.  v.  Major. 

Filed  January  21,  1891.     Appeal  from  Henderson  Circuit  Court.     Opinion 

of  the  court  by  Judge  Young,  aflBrming. 

Railroads — Duty  as  to  stock  on  track — Where  an  engineer  in  charge  of  a  train 
knew  that  horses  on  the  track  in  front  of  the  train  could  not  get  away  from 
the  road  bed  because  of  a  barbed  wire  fence  on  .each  side,  and  that  they 
conld  not  cross  a  trestle  in  front  of  them,  it  was  his  duty  to  stop  his  train 
until  the  horses  could  have  been  driven  out  of  danger,  and  failing  to  do  so, 
the  company  is  liable  for  damages  resulting  irom  injuries  received  by  the 
horses  in  attempting  to  cross  the  trestle. 

J.  F.Clay  for  appellant;  Sol.  S.  Sizemore  for  appellee. 

Back  &  Meyebs  v.  Weston. 

Filed  January  21,  1891.     Appeal  "from  Campbell  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Barbour,  affirming. 

Attachments — A  person,  not  a  party  asserting  a  claim  to,  or  a  lien  upon, 
property  which  has  been  attached  must  have  himself  made  a  party  to  and 
set  up  his  claim  in  the  action.  So  where  there  is  a  prior  and  a  subsequent 
attaching  creditor,  and  the  latter  claims  priority  on  account  of  any  irregu- 
larity in  the  first  attaching  creditor's  proceeding,  he  must  file  his  petition  in 
the  first  action,  therein  disputing  the  validity  of  the  first  attachment,  and 
stating  the  nature  of  his  own  claim.  And  where  the  cases  have  proceeded 
in  the  lower  court  as  independent  actions,  it  is  too  late  for  the  subsequent 
attaching  creditor  to  claim,  for  the  first  time,  upon  a  motion  for  a  new  trial, 
that  he  is  entitled  to  priority  by  reason  of  irregularity  in  the  proceeding  of 
the  first  attaching  creditor. 

.    C.  J.  Helm  and  E.  W.  Hawkins,  jr.,  for  appellants;  Raison  &  Ahlering  for 
appellee. 

Equitable  Accidenj  Insurance  Co.  v.  Sandifer. 

Filed  January  21,  1891.     Appeal  from  Garrard  Circuit  Court.     Opinion  of 

the  court  by  Judge  Yost,  affirming. 

1.  Accident  insurance—V^here  an  accident  insurance  policy  provides  that 
the  insurance  does  not  cover  '^disability  resulting  from  voluntary  exposure 
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to  nnnecesaary  danger,  nor  the  violation  of  the  rnles  of  a  corporation,'' the 
fact  that  the  insured  was  riding  upon  a  platform  of  a  railroad  train,  or  upon 
the  steps  of  a  platform,  -where  he  was  injured,  will  not  prevent  him  from 
recovering,  if  he  can  show  that,  by  reason  of  the  crowd  on  the  train,  tbete 
was  no  safer  place  to  ride,  and  that  the  conductor  permitted  him  to  ride 
there.  He  can  not  be  regarded  as  voluntarily  exposing  himself  to  danger, 
or  as  violating  a  rule  of  the  corporation  within  the  meaning  of  tbt 
policy. 

2.  Same — The  insured  can  not  be  regarded  as  violating  a  rule  of  a  corpo- 
ration within  the  meaning  of  such  a  provision  in  an  accident  insnranee 
policy,  unless  he  had  knowledge  of  the  rule.  • 

B.  H.  Tomlinson  for  appellant;  W.  O.  Bradley  for  appellee. 

Eason  v.  Boabb  of  Tbustxes  of  Town  of  Lancastbb. 

Filed  January  21,  1891.    Appeal  from  Garrard  Circuit  Court.    Opinion  of 

the  court  by  Judge  Young,  affirming. 

Toivns  and  ciiies — Power  to  make  contracts — Neither  a  municipal  corporation 
nor  its  officers  can  do  any  act  or  make  any  contract,  or  incur  any  liability 
not  authorized  by  its  charter.  All  acts  beyond  the  scope  of  powers  granted 
-  are  void. 

The  provision  in  a  town  charter  that  the  board  of  trustees  *'  in  its  dis- 
cretion may  make  special  allowance  to  any  officer  it  may'deem  proper."  did 
not  confer  upon  the  trustees  the  power  to  make  a  contract  with  an  of&eer 
to  pay  him  a  certain  sum  each  month,  in  addition  to  his  regular  fees,  and 
such  a  contract  was  void.  The  trustees  had  the  right  at  any  time  to  discoo- 
tinue  special  allowances  made  under  this  provision  of  the  charter. 

J.  H.  Brown  for  appellant;  R.  H.  Tomlinson  for  appellees. 

GbINBTEAD  v.   R1OHABD8ON. 

Filed  January  28,  1891. .  Appeal  from  Uardin  Circuit  Court.     Opinion  of 
the  court  by  Presiding  Judge  Barbour,  reversing. 

1.  Fraudulent  assignments  for  creditors — The  reservation,  in  a  deed  of  as- 
signment for  the  benefit  of  creditors,  of  a  homestead  and  such  personal 
property  as  was  by  law  exempt  from  coercive  sale  for  debt,  without  speci- 
fying the  articles  claimed  as  exempt,  did  not  render  the  deed  invalid.  The 
efFect  of  the  deed  is  to  convey  to  the  assignee  in  trust  all  of  the  debtors 
proparty,  subject  only  to  duch  exemptions  as  the  law  allows  him. 

2.  Same — A  provision  in  the  deed  for  the  payment  of  the  assignor's  debt* 
pro  rata,  "except  such  as  have  preference  by  law  or  mortgage  on  said  prop- 
erty herein  conveyed,  which  shall  be  paid  in  full,"  does  not  render  the  deed 
invalid,  especially  in  the  light  of  the  evidence  which  shows  that  the  only 
mortgage  was  upon  the  debtor's  homestead,  which  was  ample  to  pay  the 
mortgage  debt.  The  deed  should  be  given  a  reasonable  construction,  which 
would  merely  give  the  mortgagee  the  right  to  prove  up  his  whole  claim  with 
the  general  creditors  against  the  general  estate,  if  necessary  to  pay  his 
debts. 

8.  Same — The  reservation  of  certain  real  estate,  which,  it  is  to  be  inferredr 
is  the  property  of  the  assignor,  prima  facie  invalidates  the  deed;  and  whil« 
the  assignor  and  assignee  claim  that  the  reserved  property  belongs  to  other 
parties,  the  evidence  fails  to  show  that  fact. 

4.  Same — The  fact  that  the  debtor  had  every  reason  to  believe  that  he  waf 
solvent,  taken  in  connection  with  other  circumstances,  is  sufficient  to  show 
that  he  executed  the  deed  with  the  design  to  defraud  his  creditors,  and  it 
should,  therefore,  be  set  aside. 

Dodd  &>  Dodd,  W.  H.  Marriott  and  James  Montgomery  for  appellant; 
J.  C.  Poston  and  J.  P.  Hobson  for  appellee'. 
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Shaw  v.  Campbell  Turkpike  Road  Co. 

^Filed  Jan,  29,  1891— iVb^  to  be  reported,) 

Corporations — Ultra  vires — Injumtion — Parties  to  action — The  directors  of  a 
tDrnpike  company,  whose  stock  pays  a  ^ood  premium,  and  whose  original 
charter  did  not  authorize  the  purchase  of  a  connecting  turnpike,  had  no 
power  to  obtain  an  amendment  to  said  charter  authorizing  such  purpose  and 
carry  out  the  same,  thus  depreciating  the  value  of  stock  belonging  to  a 
stockholder,  who  in  nowise  was  instrumental  in  obtaining  said  amendment, 
and  such  stockholder,  in  his  own  name,  may  enjoin  the  president  and  di- 
rectors of  said  company  from  making  said  purchase.  The  original  charter 
formed  a  contract  with  said  stockholder. 

Nelson  &  Desha  for  appellant, 

Jas.  C.  Wrisrht  and  Sam.  E.  Anderson  for  appellees. 

Appeal  from  Campbell  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant  and  the  appellees  were  shareholders  in  the  Camp- 
bell Turnpike  Company.  This  stock  was  worth  $150  for  each  $100. 
The  appellees  had  incorporated  the  Grand  View  Turnpike  Company, 
and  constructed  a  turnpike  connecting  with  the  Campbell  Turnpike 
Bond  Company.  The  stock  in-  this  new  company  has  no  market 
value— in  met,  the  road  has  no  toll-gate  upon  it.  They  obtained  an 
act  of  the  L^islature,  in  the  year  1888,  enabling  tlie  first  corpora- 
tion to  purchase  the  new  road  and  pay  for  it  in  stock  of  the  old  road. 
They  were  about  to  carry  into  effect  this  purchase,  when  the  appel- 
lant, who  was  in  rto  wise  instrumental  in  obtaining  the  passage  of 
the  act  of  1888,  filed  his  petition  and  obtained  an  injunction  prevent- 
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iDg  the  old  corporation  from  purchasing  the  new  road.  The  appel- 
lees and  the  old  corporation  are  made  defendants,  and  the  facts  or 
pleading  show  a  purpose  to  carry  out  the  provisions  of  the  act  of 
1888,  by  which  both  roads  can  be  merged  into  one.  The  Campbell 
Turnpike  Company  was  incorporated  in  the  year  1846,  and  has  been 
in  existence  ^ince  that  time.  There  is  nothing  in  its  charter,  or  in 
the  general  law,  authorizing  it  to  consolidate  with  other  tumpikeB,. 
or  to  purchase  other  roads,  and  the  effect  of  the  purchase,  if  made,, 
is  to  lessen  the  dividends  of  the  appellant  in  the  old  corporation. 

A  part  of  the  stockholders  in  the  one  road,  if  allowed  to  purchase 
other  roads  with  the  stock  of  the  first  corporation,  may  destroy  the 
investment  in  an  enterprise  in  which  all  are  equally  interested,  by 
the  terms  of  the  charter,  which  is  the  contract  between  them.  We 
do  not  mean  to  adjudge  that  a  mere  extension  of  the  turnpike,  bene- 
ficial to  all,  would  be  ultra  vires y  when  authorized  by  a  legislative 
enactment;  but,  when  new  corporations  are  formed  and  other  roads 
constituted,  to  take  the  stock  of  one  to  purchase  other  roads  Is  if 
sanctioned,  compelling  a  stockholder  to  do  that  against  his  consent 
which  is  in  violation  of  a  contract  common  to  all. 

Both  corporations  can  exist,  in  this  case,  with  the  tolls  of  each 
going  into  its  own  treasury,  or  such  an  agreement  made  between  the 
two  companies,  in  reference  to  the  tolls,  as  would  be  just  and 
equitable  to  all. 

It  is  argued  that  the  action  should  have  been  brought  in  the  name 
of  the  corporation,  and  then  not  until  the  act  of  consolidation  had 
been  made,  or  the  purchase  effected.  It  is  to  prevent  this  action, 
on  the  part  of  the  appellees,  that  caused  the  appellant  to  obtain  his 
injunction;  and,  as  the  old  corporation  is  a  party,  and  these  appel- 
lees, the  president  and  directors,  are  about  to  do  that  which  is  in 
excess  of  their  powers,  and  without  any  authority  from  their  charter, 
there  is  no  reason  why  the  action  is  not  properly  brought.  The  case 
of  Botts  V.  Simpsonville  and  Duck  Creek  Turnpike  Company,  79 

Ky., ,  is  decisive  of  this  case.    Some  of  the  authorities,  whereao 

act  of  the  Legislature  autiiorizes  a  consolidation  of  companies,  hold 
that  the  act  of  consolidation  by  the  majority  is^n  effect,  a  dissola* 
tion  of  the  existing  corporation ;  but  all  establish  the  doctrine  that 
the  rights  of  the  stockholder  must  be  protected. 

In  our  opinion  the  chancellor  erred  in  dismissing  the  petition  and 
dissolving  the  injunction. 

The  judgment  IS  reversed,  and  remanded  for  proeedings  consistent 
with  this  opinion. 


Woody A.RD  v.  K.  C.  Ry.  Co, 

{Filed  Jan.  29,  1891— iVb^  to  be  reported.) 

Negligence — Injury  to  trespassers  on  a  railroad — Appellant,  having  been  in- 
jured by  cars  on  appellee's  railroad  track  being  backed  against  him  while  b» 
was  in  the  act  of  crossing  the  track,  in  the  rear  of  a  train  in  a  deep  cut,  at- 
an  unfrequented  point,  where  no  street  or  other  crossing  intersected  said 
railroad,  can  not  recover  damages  for  such  injury,  as  the  evidence  shows  he 
was  a  trespasser,  attempting  to  cross  the  track  at  a  place  where  the  employ8» 
of  the  company  were  not  required  to  be  vigilant  in  observing  persons  on  the 
track,  and  the  employes,  as  a  matter  of  fact,  had  no  notice  of  his  peril* 

J.  P.  Tarvin  for  appellant. 
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Hallam  A  Myers  for  appellee. 
Appeal  from  Kenton  Circuit  Court. 
Opinion  of  the  Court  by  Chief  Justice  Holt. 

This  is  an  action  for  dama^res  for  an  injury  resulting  to  the  appel- 
lant by  a  train  of  the  appellee  backing:  upon  him  as  he  was  crossing 
the  track,  and  occurring,  as  is  claimed,  through  the  neglect  of  those 
in  charge  of  it.  At  the  close  of  the  plaintiffs  testimony  the  court 
instructed  the  jury  to  find  for  the  company.  The  accident  occurred 
in  a  cut  some  eighteen  feet  below  the  surface  of  the  adjacent  prop- 
erty, and  which  is  known  at  that  point,  upon  the  plat  of  the  city  of 
Covington,  as  a  part  of  Washington  street.  It  is  not,  at  that  point,  a 
a  street  in  fact ;  but,  by  permission  of  the  municipal  authorities,  it  is 
occupied  by  the  appellee^s  railway  tracks,  and  has  long  been  so  used. 
It  has  never  been  paved,  or  even  graded,  save  by  the  putting  down 
of  railroad  tracks,  and  vehicles  can  not  pass  along  it. 

The  appellant  was  walking  south  between  the  two  tracks,  and,  as 
he  came  to  where  Fifteenth  street  crossed,  by  means  of  a  bridge 
some  eighteen  or  twenty  feet  overhead,  a  locomotive,  with  steam  up 
and  several  freight  cai*s  attached  to  it,  was  standing,  headed  north, 
the  engineer  and  fireman  being  at  their  past,  and  the  train  app'^r- 
rently  being  about  to  start.  It  was  in  the  daytime,  and  the  appel* 
lant  passed  by  the  train  upon  the  east  side.  After  getting  by  it 
some  three  or  four  feet,  he  concluded  to  cross  behind  it  to  the  west 
side  of  the  track,  and  thence  get  up  on  to  Fifteenth  street. 

To  do  this  he  had  first,  after  crossing  the  track,  to  climb  over  a 
railing  some  three  or  four  feet  high,  which  ran  along  the  outer  edge 
of  a  narrow  board  walk  upon  that  side  of  the  track,  then  get  ovor  a 
board  fence  several  feet  liigh,  when  he  would  be  upon  a  stairway 
belonging  to  some  individual  owner,  and  which  leads  up  to  the 
street.  When  nearly  across  the  ti-ack,  the  train  suddenly  backed 
and  struck  him. 

No  signal  was  given  that  it  was  about  to  do  so.  This  is  the  prin- 
cipal ground  of  coni plaint. 

There  was  no  crossing  at  that  point,  and  the  obstructions  in  the 
way  of  reaching  Fifteenth  street,  as  appellant  was  endeavoring  to 
do,  show  that  it  must  have  been  an  uncommon  way  of  travel,  and 
that  personib  were  not  in  the  habit  of  going  that  way.  It  is  evideat 
that  those  in  charge  of  the  train  had  no  reason  to  believe  that  the 
appellant,  after  passing  by,  woi^d  attempt  to  cross  the  track  just  in 
the  rear  of  it. 

The  uegree  of  care  to  be^  exercised  by  those  in  charge  of  a  rail- 
road train  must  necessarily  depend  upon  location  and  circumstances. 
Tlieyare  not  ordinarily  required  to  be  upon  the  lookout  for  tres- 
passers, or  those  who  have  no  right  to  be  upon  the  track.  They 
need  not  anticipate  their  presence,  and  are  only  required  to  avoid 
injury  to  them,  if  they  can  do  so,  upon  becoming  aware  of  their 
peril. 

This  rule  is  from  necessity,  and  a  due  regard  for  the  safety  of  the 
public  and  human  life,  so  far  modified,  however,  that  at  places  fre- 
quented by  many  people,  either  by  rierht  or  permission,  expreas  or 
implied  upon  the  part  of  the  company, and  in  localities  where  many 
are  known  to  be  constantly  passing  and  crossing  the  track,  as  in  a 
thickly  populated  town,  those  in  charge  of  so  dangerous  an  agency 
as  a  moving  railroad  train  must  be  on  the  watch  for  persons  on  the 
track,  and  warn  them,  by  proper  signals,  of  their  danger. 

This  is  not  required,  however,  at  places  not  so  frequented  by  the 
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public,  and  where  persons  can  not  reasonably  be  expected  to  be.  At 
such  points  upon  the  track  of  a  railroad,  it  is  entitled  to  the  exclusive 
use,  and  others  are  merely  trespassers. 

This  rule  has  been  repeatedly  declared  by  this  court.  In  this  case, 
however,  those  in  charge  of  the  train  did  not  know  of  the  appellant's 
peril.  They  had  no  reason  to  apprehend  it.  He  was  crossing  the 
track  just  at  the  rear  of  the  train,  where  there  was  no  public  crossing, 
and  at  an  unusual  place. 

They  were  not  required  to  anticipate  and  discover  his  peril,  nor 
was  the  place  such  that  they  were  required  to  signal  the  movement 
of  the  train.  The  appellant  went  upon  the  track  in  very  close  prox- 
imity to  the  rear  of  the  train,  and  at  a  point  where  he  had  no  right 
to  be;  and,  while  unfortunate  for  him,  yet  he  has  no  right  to  ask 
damages  for  an  injury  resulting  from  his  own  carelessness  from  a 
party  that,  without  fault,  inflicted  it. 

Judgment  affirmed. 


Armstrong  v.  Foley. 
(Filed  Jan.  29,  iSdl— Not  to^be  reported,) 

Action  to  qtiiei  iiiie — Pleadings —  Verification — Mortgages — Husband  nnd  wife 
executed  a  mortgage  upon  the  nndiTided  one-fourth  interest  of  the  wife  in 
and  to  several  lots  in  the  city  of  Covington,  and  the  mortgagee  was  made  a 
party  to  the  snit  pending  for  partition,  and  filed  his  cross- petition  seeking 
to  enforce  his  lien  on  said  undivided  interest.  After  the  aUotment  was 
made  and  two  lots  set  apart  to  the  wife,  the  mortgagee  amended  his  peti- 
tion, aUeging  that  his  lien  was  transferred  by  the  allotment  to  the  two  lots 
set  apart.  But,  before  the  amended  petition  was  filed,  the  husband  and  wife 
had  executed  a  mortgage  on  said  lots  to  appellant,  and  judgment  was  en- 
tered enforcing  the  lien  of  the  first  mortgage  on  the  lots  named,  bat  the 
second  mortgagee  was  not  made  a  party  to  said  suit.  After  the  sale  of  one 
of  the  lots  to  appellee  and  confirmation  of  sale,  deed  executed  and  posses- 
sion delivered  to  appeUee,  he  instituted  an  action  to  quiet  his  title.  De- 
fendant filed  an  answer,  which  was  adjudged  insufficient  on  demurrer,  and 
tendered  an  amended  answer,  which  the  court  refused  to  permit  to  be  filed, 
because  neither  of  said  answers  showed  that  the  husband  or  wife  owned  a 
greater  interest  in  the  two  lots  than  was  embraced  in  the  first  mortfirage. 
Judgment  by  default  was  rendered  in  favor  of  appellee,  and  seven  days 
thereafter,  when  court  was  about  to  adjourn,  appellant  tendered  an  amended 
answer,  containing  averments  constituting  a  defense  ;  but  the  court  refused 
to  permit  same  to  be  filed  for  want  of  verification,  j»s  required  by  section 
126  of  the  Civil  Code  of  Practice.  The  court  also  refused  to  hold  coarl 
open  another  day  to  permit  the  verification  to  be  made.  Held — That  no 
defense  having  been  presented  by  the  answer,  or  first  amended  answer,  they 
were  properly  decided  insufficient,  and  the  court  properly  refused  the  last 
amended  petition  to  be  filed,  nor  did  it  abuse  its  discretion  in  refusing  to 
extend  the  term  of  court  to  permit  verification  of  the  amended  answer. 

Collins  &  Finley  and  Tisdale  &  Gray  for  appellant. 

W.  K,  Benton  for  appellee. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

Harriet  F.  Wade  was  the  owner  of  an  undivided  fourth  of  several 
lots  in  the  city  of  Covington.    In  February,  1885,  she  and  her  hus- 
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band  mortgaged  her  undivided  interest  in  one  of  them  to  one  Scott, 
to  secure  the  payment  of  a  considerable  debt.  In  an  action  by 
Foley's  administrators,  to  which  the  Wades  and  Scott  were  parties, 
the  fund  was  attached.  The  latter,  by  a  cross-petition,  sought  a 
foreclosure  of  the  mortgage,  which  embraced  the  interest  of  Mrs. 
Wade  in  the  one  lot,  190  feet  square  on  Scott  street. 

W^hile  this  action  was  pending,  partition  of  all  the  lots  was  had 
among  the  owners  by  a  proper  action,  which  had  been  begun  before 
the  execution  of  the  Scott  mortgage,  and  there  was  allotted  to  Mrs. 
Wade,  as  representing  her  one- fourth  interest  in  all  of  them,  a  lot 
of  about  52  feet  front  out  of  the  190-foot  lot  on  Scott  street,  and  also 
another  small  lot. 

An  amended  petition  was  thereupon  filed  in  the  Foley  suit,  set- 
ting up  the  facts  as  to  the  allotment,  and  claiming  that  thereby  the 
Scott  lien,  by  operation  of  law,  had  been  transferred  to  the  lots 
which  had  been  allotted  to  Mrs.  Wade. 

Before  this  amended  pleading  was  filed,  she  had  mortgaged  both 
the  lots  so  allotted  to  her  to  the  appellant,  L.  A.  Armstrong,  and  his 
mortgages  were  of  record.  He  was  not,  however,  made  a  party  to 
the  Foley  suit.  It  proceeded  to  judgment,  and  a  decree  was  entered 
foreclosing  the  Scott  mortgage  against  the  two  lots  that  had  been 
allotted  to  Mrs.  Wade.  The  o2-foot  front  one  was  sold,  and  pur- 
chased by  the  appellee,  B.  W .  Foley ;  the  other  was  then  left  unsold. 
The  sale  was  confirmed  and  a  decKi  made  to  him.  He,  being  in  p(/S- 
session,  brought  this  suit  to  quiet  hLs  title,  inasmuch  as  the  appellant 
was  claiming  an  interest  in  tne  lot  by  virtue  of  his  mortgage. 

As  Scott  only  had  a  lien  upon  the  190-foot  lot,  and  as  the  two  lots 
allotted  to  Mrs.  Wade  represented  her  undivided  interest  in  all  the 
lots,  clearly  Scott  only  had  a  mortgage  interest  in  the  52-foot  front 
lot  allotted  out  of  the  190-foot  lot,  and  the  other  lot  set  apart  to  her, 
equal  to  her  undivided  one-fourth  interest  in  the  190-foot  lot.  In 
this  proportion  he  became,  as  to  their  mortgage  interests,  what  may, 
perhaps,  be  said  to  be  a  sort  of  tenant  in  common  with  the  other 
mortgagee,  the  appellant,  Armstrong,  and  the  latter  should  have 
been  ma'ie  a  party  by  the  amended  petition  filed  in  the  Foley  suit. 
The  partition  proceeding  did  not,  of  course,  extend  the  Scott  mort- 
gage beyond  an  equivalent  in  the  lots  set  aparr  to  Mrs.  Wade.  If  a 
mortgagor  have  a  greater  interest  in  the  property  divided  than  is 
embraced  by  the  mortgage,  and  the  whole  interest  be  allotted  in 
severalty,  the  mortgage  lien  attaches  to  the  whole  land  set  off  in  the 
proportion  the  quantity  mortgaged  bears  to  the  entire  quantity  al- 
lotted. 

The  appellant's  answer  filed  in  this  suit,  however,  while  it  set  up 
the  filing  of  the  amended  petition  in  the  Foley  suit,  that  had  been 
filed  after  the  allotment,  and  allegt^i  that  thereby  a  new  cause  of 
action  was  asserted,  to  which  he  was  a  nec^'ssary  part,  failed  to  state 
the  facts  contained  in  the  amended  pleading.  It  merely  gave  the 
pleader's  conclusion.  A  denmrrer  was,  therefore,  properly  sustained 
to  it  on  November  4,  1889.  Two  days  thereafter  the  cause  was  sub- 
mitted,-and  in  the  same  length  of  time  thereafter  a  judgment  was 
rendered  quieting  the  appellee's  title.  A  motion  was  then  made  by 
the  appellant  to  set  aside  the  judgment  and  to  file  an  amended  an- 
swer, and  on  November  15th  following  a  second  amendment  was 
tendered.  They  were  rejected  because  they  failed  to  aver  that  the 
lot  in  contest  represented  in  value  more  than  the  interest  Mrs.  Wade 
held  in  the  190-foot  lot  that  was  mortgaged  to  Scott.  It  seems  to  us 
this  objection  was  valid ;  that  it  rested  upon  the  appellant  to  make 
this  averment,  and  when  made,  to  show  it,  if  denied,  because  he 
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admits  that  the  Scott  lien  on  the  lot  purchased  by  the  appellee  was 
superior  to  his  own,  to  the  extent  of  Mrs.  Wade's  interest  m  the  190-  i 

foot  lot ;  and  this  being  so,  he  should  show  that  he  has  suffered  dam« 
age ;  otherwise  he  has  no  i 'rrht  to  complain  that  he  was  not  made  a  ' 

party  to  the  Foley  suit,  and  to  claim  that  the  Judgment  therein  is, 
as  to  him,  void. 

It  was,  of  course,  not  binding  upon  him,  as  he  was  not  a  party  or 
privy  to  it ;  but  when  he  asks  that  he  shall  not  be  affected  by  it,  he 
must  show  that,  if  it  be  allowed  to  remain  in  force,  he  will  thereby 
suffer  injury;  and  his  pleadings  were  defective  in  not  presenting  for 
issue  this  question  by  proper  averment. 

It  said  the  property  was  sold  in  which  he  had  an  interest,  without 
his  being  made  a  party.    But  if  worth  no  more  than  the  interest  ia 
the  lot  mortgaged  to  Scott,  then,  as  it  was  to  that  extent  the  supe- 
rior lien,  he  had  no  interest.  The  lot  was  sold  for  the  mortgage  debt, 
and  the  appellee  has  a  deed  to  it.    These  amended  answers  did  not 
aver  that  it  did  not  bring  its  value,  or  that  it  was  worth  more  than 
the  mortgaged  interest  in  the  190-foot  lot.    If  this  be  so,  it  would  be 
an  idle  ceremony,  in  which  courts  do  not  indulge,  to  annul  the  pro- 
ceedings by  which  the  appellee  obtained  his  deed;  and  theappel-  ' 
lant,  having  no  right  to  complain,  unless  he  had  been  injured,  it  i 
rested  upon  him  to  aver  his  injury,  and,  if  denied,  to  prove  it.    He 
complains  that  he  was  injured  by  not  being  brought  before  the  court  \ 
in  the  Foley  case.    He  should  aver  in  what  way  he  was  injured. 

The  appellant  on  November  15,  1889,  seven  da^'S  after  the  judg- 
ment was  rendered,  and  when  the  court  was  about  to  adjourn  for  ] 
the  term,  presented  a  third  amended  answer,  containing  the  neces-  | 
eary  averment,  but  the  pleading  was  not  verified.    This  was  neces- 
sary.   It  was  hot  such  an  allegation  of  value  as,  under  section  126         | 
of  the  Civil  Code,  is  never  admitted  and  must  be  always  proven. 
It  went  to  the  substance  of  the  action.    The  amendment  was  re- 
fused.   The  appellant  asked  that  the  court  be  kept  open  until  the  I 
next  day,  that  he  might  have  the  pleading  verified.    This  was  also  ! 
refused,  and,  in  our  opinion,  the  court  in  doing  so  did  not  abuse  a  I 
sound  legal  discretion.    The  appellant  had  been  allowed  ample  time 
to  plead,  and  a  limit  in  this  respect  is  necessary  to  the  dispatch  of 
business  and  the  end  of  litigation. 

Judgment  atfirmed. 


Martix  v.  Richardsox. 
(Filed  Jan.  29,  1891— iVo<  to  be  reported.) 

1.  ForcibU  Detainer— 1  raverse — After  the  jury,  in  a  proceeding  of  forcible 
detainer,  had  failed  to  agree,  by  consent  the  decision  was  sabmitted  to 
three  men,  who  found  in  favor  of  the  plaintiff  in  the  warrant,  and  this  wai 
entered  by  the  justice  of  the  peace  as  the  judgment.  An  appeal  was  pros- 
ecated  from  this  judgment  and  was  dismissed,  because  no  traverse  bad 
been  tiled.  Held — That  a  travere  was  necessary  to  maintain  an  appeal  in 
snch  case. 

2.  Fraud — The  defense  that  appellant  was  by  fraud  prevented  from  filing 
a  traverse  is  not  available  in  the  absence  of  proof  to  sustain  it. 

O.  H.  Waddle  and  G.  W.  Shadoan  for  appellant. 

J.  T.  May  and  W.  A.  Morrow  for  appellee. 

Appeal  from  Pulasl^i  Circuit  Court. 
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Opinion  of  the  court  by  Juda;e  Pryor. 

In  this  proceeding  of  forcible  detainer  the  Jury  failed  to  agree, 
*nd  the  parties  submitted  the  decision  of  their  rights  to  three  per- 
;8on8,  who  returned  a  verdict  that  the  plaintiff  in  the  warrant  should 
have  restitution.  No  traverse  was  filed,  but  an  appeal  taken  from 
the  Judgment  of  restitution  entered  by  the  Justice.  The  appeal  was 
'dismissed  for  want  of  jurisdiction,  which  was  erroneous,  because 
the  circuit  court  can  entertain  appeals  in  such  cases,  whatever  may 
be  the  value  of  the  land  involved  or  the  value  of  its  use.  It  was 
properly  dismissed,  however,  because  there  was  no  traverse. 

The  appellant  says  that  no  opportunity  was  given  him  to  traverse, 
and  that  he  did  not  know,  in  fact,  that  the  case  had  been  decided 
for  many  days  after  the  judgment  had  been  entered. 

Fraud  is  said  to  have  been  practiced  by  the  appellee,  but  there  is 
no  testimony  to  that  effect,  but  a  question  as  to  whether  a  traverse 
is  necessary  where  the  finding  is  by  three  instead  of  twelve  men. 

Judgment  affirmed. 


Miller  v.  Hayden,  Ac. 
{Filed 'Feb.  5,  1891.  > 

Injunction — Drainai^e — Surface  7vater — Estoppel — M.,  the  vendor  of  appellee 
«nd  appellants,  owning  wet  lands,  entered  into  an  arran^i^ement  by  which 
they  ^ere  to  dig  a  ditoh,  passing  from  appellant's  lands,  through  an  elera- 
tion,  into  lands  belonging  to  M.,  and  extending  the  same  through  his  lands 
to  Panther  creek,  a  natural  stream,  thns  affording  drainage  for  surface 
water  from  their  lands.  After  completing  the  ditch  through  the  eleyation, 
vast  quantities  of  water  were  drained  upon  M.'s  land,  doing  him  great 
damage,  and  M.  threatened  to  sue  appellants  for  causing  said  damage. 
Work  on  the  ditch  was  abandoned,  and  the  ditch  became  partially  filled  up 
by  the  caving  in  of  its  banks  and  the  accumulation  of  fallen  trees,  Ac,  in 
same,  and  the  accumulation  of  water  on  M/s  land  thereby  considerably 
diminished.  M.  afterward  sold  the  land  to  appellee,  and  appellants  shortly 
thereafter  began  cleaning  out  this  ditch,  when  appellee  obtained  an  injunc- 
tion restraining  them  from  doing  so.  The  injunction  was  perpetuated  and 
the  order  further  directed  that  defendants  should  not  permit  to  remain  open 
the  ditch  heretofore  opened^  nor  sh  ill  the  de/enttunts  permit  any  water  to  flow  through 
said  ditch  on  plaintiff'' s  land.  Held — That  the  court  properly  enjoined  ap- 
pellants from  opening  the  ditch  so  as  to  increase  the  flow  or  accumulation 
of  surface  water  on  appelleeV  land. 

The  fact  that  appellee  knew  of  his  vendor's  consent  to  making  a  com- 
puted ditch  does  not  estop  appellee  from  complaining  of  the  accumula- 
tion of  surface  water,  resulting  from  the  uncompleted  condition  of  the 
ditch,  so  that  it  might  escape  into  Panther  creek.  But  in  so  far  as  the 
order  was  mandatory  in  its  nature,  requiring  appellants  to  fill  up  said  ditch 
•so  as  to  prevent  any  water  from  running  through  the  ditch  and  accumulat- 
ing on  appellee's  laud,  it  was  erroneou:*. 

H.  A.  Williams  and  \V.  T.  Owen  for  appellant. 

George  W.  Jolly  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

In  the  year  1876  the  defendants  in  the  court  below  and  appellants 
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in  this  court  were  interested  in  draining  what  was  rauddy,  wet 
land,  and  known  as  Grassy  Flat.  The  appellee  purchased  land  ad- 
jacent  to  or  ne^r  that  swamp,  and  there  is  testimony  conducing  to 
show  that  a  remote  vendor,  while  in  the  possession  of  the  land  sold 
the  appellee,  united  with  the  other  parties  in  interest  for  the  pur- 
pose or  digging  a  ditch  that  would  drain  this  swamp  land.  There 
IS  an  elevation  between  the  swamp  and  the  land  of  the  appellee, 
and  through  this  elevation  the  ditch  had  to  be  dug  so  as  to  cause  the 
drainage.  When  through  the  elevation  the  land  of  the  appellee  was 
several  feet  lower  than  the  land  above,  where  the  swamp  was  locatea. 
The  ditch  never  reached  the  land  owned  now  by  the  appellee,  but 
then  owned  by  his  vendor,  but  was  dug  through  the  elevated 
ground  to  such  a  distance  as  caused  the  drainage  from  the  swamp 
to  overflow  and  seriously  injure  the  land  now  in  the  possession  of 
the  appellee.  The  parties  interested  were  endeavoring  to  cut  a 
ditch  in  a  southerly  direction  through  the  ridge  to  Panther  creek, 
where  the  water  from  this  swamp  could  flow  into  this  natural  chan- 
nel without  injuring  the  lands  south  of  the  ridge  that  were  lower 
than  the  lands  above.  The  ditch  was  cut  through  the  ridge,  and 
there  the  work  stopped,  and,  as  the  proof  conduces  to  show,  for  the 
want  of  means  to  complete  it.  The  result  of  the  failure  to  com- 
plete the  work  was  the  overflow  of  Mattingly^s  land  (now  owned 
by  the  appellee)  and  the  destruction  of  his  crop  of  tobacco  and  a 
part  of  his  crop  of  corn.  After  this,  Mattingly  threatening  to  sue, 
the  work  was  atmndoned.  The  sides  of  the  dit«.h  caved  in,  trees 
and  limbs  of  trees  falling  into  it  until  in  many  places  it  was  nearly 
filled  up. 

In  the  year  1885  the  appellee  became  the  owner  of  this  Mattingly 
land,  or  parts  of  it,  and  in  December,  1887,  the  appellants  began  to 
work  on  this  ditch,  by  cleaning  it  out  and  removing  the  obstructions 
so  that  the  water  from  the  swamp  might  flow  through  it,  and  the 
appellee  obtained  his  injunction  preventing  them  from  cleaning  out 
the  ditch,  and  asked  that  appellants,  on  final  hearing,  be  compelled 
to  replace  the  dirt  and  obstructions  that  had  been  taken  from  it.  It  is 
insisted  by  the  appellants  that  Mattingly,  who  owned  the  land  of 
the  appellee  when  the  ditch  was  being  dug,  consented  that  it  •should 
be  done,  and  that  the  appellee,  when  he  purchaseil,  knew  that  the 
ditch  had  been  dug,  and  all  are,  therefore,  estopped  from  interfering 
with  the  appellants  in  their  efforts  to  clean  it  out.  It  is  apparent 
thart  the  understanding  between  the  parties,  who  owned  these  lands 
when  the  excavation  was  made,  was  that  the  ditch  should  extend  to 
Panther  creek,  and  in  this  way  drain  the  lands  both  north  and 
south  of  the  riilge  into  that  creek,  and  in  this  manner  all  the  wet 
lands  would  be  reclaimed.  It  is  of  vital  importance  to  these  ap- 
pellants to  have  their  land  drained,  but  equally  as  important  to  the 
appellee  to  prevent  the  flow  of  the  water  from  the  appellants  land-^ 
on  to  his  lands.  It  is  manifest  that  Mattingly's  complaint  was  listened 
to  at  the  time  he  threatened  to  sue  for  the  injury  to  his  crops,  as  the 
facts  indicate  that  no  eflbrt  has  been  made  to  extend  the  ditch, 
and  those  interested,  including  the  appellants,  have  permitted  the 
ditch  to  fill  up  as  much  as  two  and  a  halt  feet  at  many  places,  and 
there  has  been  no  complaint  of  an  injury  to  the  lands  or  crops  south 
of  the  ridge,  by  reason  of  this  ditch,  for  many  years;  or,  at  least, 
there  is  an  absence  of  proof  on  that  subject,  which  fact  tends  strongly 
to  show  that  the  filling  of  the  ditch  has  lessened  the  injury  to  the 
landa  south  of  its  terminus.  Besides,  it  appears  that  the  entire  lands 
now  submerged  with  this  standing  water  could  be  relieved  of  their 
burden  by  a  small  expenditure ;  and  with  so  many  interests  in- 
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volved  and  with  land  of  such  value,  no  reason  appears  for  benefit- 
ting; the  lands  above  the  rid^^e  at  the  expense  and  injury  of  the  land 
owned  below. 

**An  owner  of  land  has  no  right  to  rid  his  land  of  surface  water, 
or  superficially  percolating  water  by  collecting  thera  in  artificial 
channels,  and  dischaging  it  through  or  upon  the  land  of  an  adjoin- 
ing proprietor."    Gould  on  Waters,  paue  471,  section  271. 

In  a  well-considered  case  in  21  Iowa,  IGO,  Livingston  v.  McDon- 
ald, it  was  held  that  a  ditch  constructed  by  the  owner  of  land,  which 
increased  the  flow  of  water  on  the  lower  I  nid  below,  and  in  a  diflter- 
ent  manner  from  which  the  water  would  have  naturally  flowed, 
was  liable  for  the  injury.  This  doctrine  seems  to  be  universally 
recognized,  and,  when  applieil  to  the  facts  of  this  case,  it  results 
that  the  chancellor,  looking  to  the  diimage  that  would  follow  if  the 
ditch  was  re-opened,  properly  entertained  jurisdiction  in  granting 
the  relief  a:ked. 

In  perpetuating  the  injunction  the  chancellor  has  gone  too  far  in 
his  order  to  the  appellants,  mandatory  in  its  character,  by  which 
the  appellants  violate  the  injunction,  if  they  permit  the  ditch  here- 
tofore opened  to  remain  open,  made  or  cut.  The  language  is,  ^^or 
permit  to  remain  open  the  ditch  heretofore  opened.  Aor  shall  the 
d^endant  permit  any  water  to  flow  through  said  ditch  on  plaintiffs^ 
lands,'*'*  In  order  to  obey  this  injunction  the  appellants  would  be 
compelleil  to  fill  up  the  ditch  or  to  erei?t  a  dam,  so  as  to  prevent  the 
flow  of  water  on  to  the  land  of  the  appellees.  They  might  have 
been  required  to  replace  the  dirt  and  debris  they  had  taken  from 
the  diich,  if  that  contributed  to  the  flow  of  water;  but  it  appears 
that  the  work  had  scarcely  begun  when  the  preliminary  injunction 
was  obtained,  and  the  evidence  does  not  show  that  any  greater  flow 
of  water  would  pass  through  the  ditch  by  reason  of  this  attempt  to 
move  the  dirt  and  logs  that  had  filled  it  up. 

It  appears  from  the  entire  testimony  that  water  still  flows  through 
this  ditch,  and  to  require  the  ,appellants  to  prevent  it  is  not  author- 
ized from  the  testimony  before  us.  It  seems  to  have  been  an  enter- 
prise common  to  all  the  owners  of  land  above  and  below  this  ridge, 
that  divided  the  low  land  from  the  made  land  above,  and  after 
expending  what  money  had  been  raised  for  the  improvement,  the 
scheme  was  abandoned  and  the  ditch  neglected  for  years,  until  it 
was  nearly  filled  up.  Mattingly,  who  owned  the  land  at  this  time, 
consente<l  to  it,  but  with  the  understanding  that  it  would  be  ex- 
tended, and  the  appellees  becoming  the  owners  from  the  vendees  of 
Mattingly,  and  knowing  the  condition  of  the  ditch  when  they  pur- 
chased the  land,  can  only  complain  of  the  attempt  or  purpose  of 
the  appellants  to  clean  out  the  ditch,  so  as  to  make  it  capable  of 
carrying  ofl"  the  water  in  large  quantities  on  to  their  land. 

To  rwjuire  the  appellants  to  stay  the  fiow  of  water  altogether, 
when  the  original  owner  of  the  land  had  participated  in  this  scheme 
of  draining,  or  at  least  consented  to  it,  would  be  compelling  the 
appellants,  by  their  own  labor,  to  enhance  the  value  of  appellees' 
land,  when  at  the  time  the  appellees  purchased  it  the  ditch  had 
been  dug  and  was  conveying  olf  small  quantities  of  water  from  the 
land  above,  a  fact  well  known  to  them,  and  one  that,  no  doubt, 
entered  into  the  contract,  or  was  considered  by  them  when  they 
made  the  purchase.  The  injunction  should  have  prohibited  the 
appellants  from  clearing  out  the  ditch,  or  from  reconstructing  it  in 
any  way,  so  as  to  increase  the  flow  of  water  on  appellees'  land. 

Judgment  reversed  and  remanded  for  proceedings  consistent  with 
this  opinion. 
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Judge  Pryor  delivered  the  loUowing  response  to  a  petition  for  re- 
hearing: 

The  effect  of  the  Judgment  or  order  of  injunction  is  not  only  to 
prevent  the  opening  of  the  ditch  by  the  appeilantA,  but  they  are 
required  to  prevent  the  flow  of  water  on  the  land  of  the  plaintifl^ 
The  language  of  the  order  is,  ^^or  permit  to  remain  open  (he  ditch 
heretqfore  opened^  or  any  of  them  permit  any  tcater  to  flow  through 
said  ditch  upon  plaintiffs^  land^ 

This  is  broad  language,  and  might  subject  the  appellants  to  pan- 
ishment  for  failing  to  obey  the  injunction.  The  injunction  subserves 
the  purpose  intended,  and  we  perceive  no  reason  to  apprehend  future 
litigation,  as  the  only  error  committed  by  the  appellee  was  in  ob- 
taining a  greater  relief  than  he  asked  for. 

Petition  overruled. 


Cosby  v.  Commonwealth,  for  use,  &c. 
i  Filed  Feb.  10,  1891.) 

LuiOilities  of  county  juds^cs  and  their  sureties  on  their  bonds — Guardian  and 
•ward — Section  14,  article  1,  chapter  48,  General  Statutes,  reads  as  follows : 
"The  conrt  shall  annually  inquire  into  the  solvency  of  sureties  for  guardians; 
and,  if  at  any  time  it  has  cause  to  believe  that  the  sureties  of  %  guardian  are 
insolvent,  or  in  failing  circumstances,  it  shall,  after  summoning  the  goardian, 
require  him  to  give  additional  security." 

By  this  -provision  it  is  mandatory  apon  the  county  judge  to  inquire,  at 
least  once  fe  year,  into  the  solvency  of  the  guardian*s  sureties,  and.  if  he  has 
cause  to  believe  that  the  sureties  are  insolvent,  or  are  in  failing  circom- 
stances,  it  is  his  duty  to  require  the  guardian  to  give  additional  secrrity.  And 
if  at  any  time  he  has  ca&se  to  believe  that  the  sureties  are  insolvent:  or  are 
in  falling  circumstances,  it  is  his  duty  to  require  such  additional  security. 
For  a  failure  to  perform  this  duty,  the  judge  and  his  sureties  are  liable  on 
his  official  bond;  but  if,  upon  making;  said  inquiry,  he,  as  a  man  of  ordi> 
nary  judgment,  is  deceived  as  to  the  solvency  of  the  sureties,  he  should  oot 
be  held  responsible.  The  law  has  not  prescribed  the  manner  in  which  such 
inquiry  shall  be  made,  but  that  it  shall  be  made  is  imperative.  If,  upon  the 
annual  inquiry,  or  at  any  other  time,  the  county  judge,  as  a  man  of  ordi- 
nary judgment,  has  cause  to  believe  that  said  sureties  of  the  guardian  are 
insolvent,  or  in  failing  circumstances,  and  fails  to  require  additional  se- 
curity, he  and  his  sureties  will  be  liable  on  his  official  bond. 

The  reason  for  this  salatary  sta^.ate  is  founded  on  the  duty  imposed  upon 
the  State  to  protect  infants,  in  their  helpless  condition,  from  losing  their  es- 
tates; and,  for  this  purpose,  county  judges  have  been  made  the  agents  of  the 
State. 

Robertson,  Smith  &  Bobbins  for  appellant 

D.  G.  Park,  Hargis  &  Eastin  and  George  H.  Alexander  for  ap- 
pellees. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellee  sued  the  appellants;  as  the  sureties  on  the  official 
bond  of  the  county  judge  of  Graves  county,  seeking  to  hold  theni 
responsible  for  the  amount  of  money  that  went  into  the  hands  of 
appellee's  guardian,  and  to  which  the  appellee  was  entitled,  but 
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which  the  appellee  lost  by  reason  of  the  insolvency  of  said  guardian 
and  his  sureties,  upon  the  ground  of  the  neglect  and  careless  failure 
of  the  said  Judge  to  annually  inquire  into  the  solvency  of  said 
guardian's  sureties,  and  to  cause  the  guardian  to  give  additional  se- 
<»urity,  there  being  cause  to  believe  that  said  sureties  were  insolvent; 
and,  by  reason  of  said  failure,  the  appellee  lost  his  estate  confided  to 
said  guardian. 

Section  14,  article  1,  chapter  48,  General  Statutes,  upon  which  the 
appellee  relies,  is  as  follows:  "The  court  shall  annually  inquire 
into  the  solvency  of  sureties  for  guardians ;  and  if,  at  any  time,  it 
has  cause  to  believe  that  the  sureties  of  a  guardian  are  insolvent, 
or  in  failing  circumstances,  it  shall,  after  summoning  the  guardian, 
require  him  to  crive  additional  security.'' 

This  court,  in  the  cases  of  Daniels  v.  Vertrees,  6  Bush,  4,  and  the 
Commonwealth,  for  the  use  of,  &c.  v.  Netherland's  adm'r,  87  Ky., 
195,  decided,  in  the  first  named  case,  that,  under  the  4th  section  of 
article  1,  chapter  48,  General  Statutes,  the  sureties  of  the  county 
judge  were  responsible  for  any  money  belonging  to  the  ward  of  the 
guardian  which  the  latter  failed  to  pay  to  his  ward,  provided  the 
county  judge  failed  to  require  the  guardian  to  give  security;  and,  in 
the  latter  case,  that  the  sureties  were  responsit)le  for  any  money  that 
the  guardian  failed  to  pay  to  his  ward,  if  his  putative  surety  never 
signed,  or  authorized  his  name  to  be  signed  to  ^aid  bond,  and  was 
released  from  liability  thereon  on  that  account. 

Also  in  the  case  of  Burdine,  &c.  v.  Pettu.i,  79  Ky..  240,  which  was  an 
action  against  the  sureties  of  the  county  judge,  under  section  4,  supra, 
for  taking  insuflicient  surety  of  the  guardian,  it  issaid:  '*If  the  judge, 
after  hearing  the  testimony  as  to  the  sufficiency  of  the  sureties,  is 
satisfied  that  they  are  solvent,  and  the  evidence  is  such  as  would  sat- 
isfy one  of  ordinary  judgment  of  that  fact,  he  has  discharged  his 
duty;  and,  having  accepted  the  bond,  this  presumption  will  be  in- 
dulged until  the  contrary  is  made  to  appear.'' 

According  to  the  inference  to  be  drawn  from  what  is  here  said, 
and  from  wnat  is  said  in  Colter  v.  Mclntyre,  11  Bush,  565,  the  rule 
seems  to  be  that,  if  the  county  judge,  in  taking  the  sureties  of  the 
guardian,  takes  them  upon  such  knowledge  of  his  own,  or  upon  the 
ovidence  of  others,  as  should  not  satisfy  him,  as  a  person  of  ordi- 
nary judgment,  that  they  are  sufficient  security  for  the  forthcoming 
of  the  ward's  estate,  confided  to  the  custody  of  the  guardian,  he  and 
his  sureties  will  be  liable  on  his  official  bond  for  the  ward's  loss  by 
reason  thereof.  Now,  the  question  is,  are  the  jud^e  and  his  sureties 
on  his  official  bond  liable  to  the  ward  for  the  neglect  of  the 
Judge  to  annually  inquire  into  the  solvency  of  the  sureties  of  the 
guardian,  and  to  require  additional  security,  if  he  has  cause  to  be- 
lieve that  the  sureties  are  insolvent,  or  in  failing  circumstances,  or  if 
he,  at  any  time,  has  cause  to  believe  that  the  sureties  are  insolvent, 
or  in  failing  circumstances,  and  neglects  to  require  of  the  guardian 
additional  security,  whereby,  in  either  case,  loss  inures  to  the 
ward? 

It  seems,  that  by  said  section,  it  is  mandatory  lipon  the  judge  to 
inquire,  at  lea^toncea  year,  into  the  solvency  of  the  guardian's  sure- 
ties; and,  if  he  has  cause  to  believe  that  the  sureties  are  insolvent, 
or  are  in  failing  circumstances,  it  is  his  duty  to  require  the  guardian 
to  give  additional  security;  and,  if  at  any  other  time,  he  has  cause 
to  believe  that  the  sureties  are  insolvent,  or  in  failing  circumstances, 
it  is  his  duty  to  require  such  additional  security. 

Now,  it  is  his  specific  statutory  duty  to  inquire  into  the  solvency 
of  the  sureties  at  least  once  a  year ;  he  has  no  discretion  as  to  this 
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duty.  Why  was  this  duty  imposed  upon  hira  ?  The  answer  is,  that 
infants,  having  estates  are,  by  reason  of  their  inability  to  take  care 
of  the  same,  under  the  special  protection  of  the  State,  and  the  State 
has  made  the*  county  court  its  agrent  to  confide  such  estates  to 
the  custody  of  prudent  and  safe  persons,  and  to  require  of  thera  sol- 
vent sureties  that  they  will  faithfully  discharge  their  trust;  and  it  is 
nr.ade  the  jud^re's  duty,  at  least  once  a  year,  to  inquire  into  the  sol- 
vency of  these  sureties,  and,  if  he  has  cause  to  believe  that  they  are 
insolvent  or  in  failing  circumstances,  to  require  the  guardian  to  give 
additional  security. 

As  said,  the  duty  to  inquire  into  the  solvency  of  these  sureties  is 
mandatory,  he  has  no  discretion  as  to  that  duty,  except  as  to  the 
manner  of  making  the  inquiry;  as  to  this,  he  can  make  the  inquiry 
in  any  manner  that  will  elicit  the  information  with  reasonable  cer- 
tainty. Now,  it  is  generally  held  (and  it  seems  to  us  to  be  sound), 
that  if  the  law  enjoins,  upon  the  county  judge  a  duty  like  thL«,  al- 
though leaving  a  discretion  as  to  how  it  should  be  done,  and  he  fails 
to  do  it,  he  and  his  sureties  on  his  official  bond  are  responsible  for 
the  damage  that  flows  from  such  failure.  And  it  is  equally  clear 
that,  if  he  makes  the  inquiry  as  indicated  above,  and  it  should  cause 
him,  as  a  person  of  ordinary  judgment,  to  believe  that  the  sureties 
were  insofvent  or  in  failing  circumstances,  and  he  failed  to  require 
additional  security  of  the  guardian,  whereby  damage  has  ensued  to 
the  ward,  he  and  his  sureties  should  be  held  responsible  therefor.  The 
duty  to  thus  require  additional  security,  under  the  circumstances 
named,  is  as  positively  enjoined  as  is  that  of  making  the  inquiry;  hut 
if,  upon  such  inquiry,  made  as  above  indicated,  he,  as  a  man  of  or- 
dinary judgment,  is  deceived  as  to  the  solvency  of  the  sureties,  he 
should  iiot  be  held  responsible.  Also,  if  at  any  time,  he,  as  a  man  of 
ordinary  judgment,  has  cause  to  l)elieve  that  the  sureties  are  in- 
solvent or  in  failing  circumstances,  and  he  fails  to  require  of  the 
guardian  additional  security,  whereby  damage  is  sustained  by  the 
ward,  he  and  his  sureties  are  responsible. 

As  said,  the  estate  of  the  infant  is  under  the  special  protection 
of  the  State,  and  the  county  judge  is  made  its  agent  to  provide 
for  its  protection  by  appointing  a  siiittible  person  to  be  the  custodian 
of  the  estate,  and  require  of-  him  security  that  he  will  faithfully  dis- 
charge the  trust;  and,  owing  to  the  frequent  loss  of  such  estates  by  ' 
the  reckless  conduct  of  the  guardian,  and  inadequacy  or  subsequent  j 
insolvency  of  the  sureties,  the  Legislature  enjoined  the  foregoing 
duties  upon  the  county  judge,  and  to  hold  that  they  are  i)urely  | 
judicial,  and  the  judge  is  not  liable  on  his  bond,  ex(*ept  for  malicious  | 
or  corrupt  abuse  of  discretion,  would  defeat  the  sal  jtory  object  in 
view;  but  to  hold   that  the  duty  is  enjoined   by  law,  and  for  the 
failure  to  perform  such  duty,  or  for  a  failure  to  exercise,  in  its  per- 
formance, as  much  judgment  and  discretion  as  a  person  of  ordinary 
judgment  and  discretion  should  exercise,  similarly  situated,  where- 
Dy  damage  to  the  ward  ensues,  he  and  his  sureties  are  liable  on  his 
bond,  would  meet  the  object  that  the  Legislature  had  in  view. 

The  judgment  is  affirmed. 

Stamper  v.  Armstrong,  <tc. 

{Filed  Feb.  10,  l^^— Not  to  be  reported.)  ' 

Conveyance — Murried  ivomen — A  deed  of  land  to  "Lucy  Armstrong  and  \Mt 
heirs,  and  John  Armstrong's  heirR/'  did  not  vest  any  interest  whsteTer  in 
John  Armstrong,  and  a  deed  for  said  land  made  by  John  Armstrong  and 


STAMPER   V.    ARMSTRONG,    &C.  8ll 

Lucy  Armstrong,  his  wife,  to  appellant,  bat  which  was  never  lodged  for 
record  or  delivered  to  appellant,  did  not  vest  in  appellant  any  title  what- 
ever to  said  land.  Said  deed  not  having  been  executed  pursuant  to  section 
21.  chapter  23,  General  statutes,  was  invalid  to  pass  the  title  of  the  married 
woman. 

T.  D.  Theobold  for  appellant. 

J.  D.  Jones  and  E.  F.  Dulin  for  appellees. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

March  2,  1876,  the  following  deed  was  executed  and  duly  re- 
corded: "This  indenture  made  *  *  between  W.  H.Armstrong 
and  *  wife,  of  the  first  part,  *  and  Luoy  Armstrong:  and  her 
heirs,  and  John  Armstrong's  heirs,  party  of  the  second  part,  *  * 
Witnesseth :  That  *  in  consideration  of  $300  paid  *•  the  parties 
of  the  first  part  have  *  sold  to  the  party  of  the  second  part  a  tract 
of  land  *  *  containing  fifty-eight  acres,  to  have  and  to  hold  the 
above  described  land,  with  the  exception  of  twenty  acres  off  south 
side  of  same,  sold  to  H.  B.  Young,  and  two  acres  on  the  northwest 
side,  sold  to  VV.  A,  Brown.  The  remainder  of  the  above  described 
tract  of  land  is  to  go  to  the  said  Lucy  Armstrong  and  her  heirs,  and 
John  Armstrong's  heirs.  The  parties  of  the  first  part  do  by  these 
presents  sell  and  convey  all  their  right,  title  and  interest  in  and  to 
the  above  described  tract  of  land  unto  the  party  of  the  second  part 
forever.  The  parties  of  the  first  part  doth  warrant  and  defend,  all 
and  singular,  the  appurtenances,"  <tc. 

John  Armstrong  had  by  his  first  wife  three,  and  by  his  last,  appel- 
lee, Liucy,  nine  children,  and  this  action  was  brought  by  his  widow 
and  twelve  children  to  recover  of  appellant,  Stamper,  the  land  men- 
tioned, who  is  in  possession,  claiming  under  a  deed  to  him  from 
John  and  Lucy  Stamper ;  and,  upon  final  hearing,  the  chancellor 
rendered  judgment  in  favor  of  the  children  for  12-1 3ths  of  the  land, 
but  in  favor  of  appellant  as  to  1-I3th  the  portion  adjudged  to  have 
belonged  to  Lucy  Armstrong. 

By  the  deed  from  W.  H.  Armstrong  and  wife  it  was  evidently 
intended  to  convey  not  the  absolute  title  of  the  whole  land  to  Lucy 
Armstrong,  for  it,  in  terms,  is  conveyed  to  her  and  her  heirs,  and  to 
John  Armstrong's  heirs,  John  Armstrong  was  then  living,  and 
obviously  the  words  **John  Armstrong's  heirs"  were  intended  to 
mean  and  describe  his  children,  and  it  would  seem  to  follow,  in  the 
absence  of  an  expressed  contrary  moaning,  that  the  words  *'her 
heirs,"  used  in  the  same  sentence  and  connection,  were  intended  to 
be  synonymous  with  her  children. 

As  the  land  seems  to  have  been  paid  for  with  Lucy  Armstrong's 
money,  it  is  not  reasonable  to  suppose  it  was  the  inteution  that  John 
Armstrong's  three  children  should  take  one-half  the  land.  How- 
ever, there  seems  to  be  no  controversy  between  the  twelve  cnildren 
BS  to  their  respective  interests,  nor  any  complaint  of  the  judgment 
by  which  it  was  determined  each  of  them  was  entitled  to  one- 
twelfth.  Nor  is  there  any  question  made  as  to  either  the  character 
of  estetX^  or  interest  Lucy  Armstrong  has,  it  being  consented  she  is 
entitled  also  to  one-twelfth  interest. 

Though  the  deed  from  John  and  Lucy  Armstrong  is  proved  to 
have  been  executed  and  acknowledged  before  the  clerk,  it  never 
was    in  fact,  delivered  to  appellant,  Stamper,  nor  lodged  in  the 
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proper  office  for  record,  and,  consequently,  she  was  not  divested  of 
her  title.  The  reason  alleged  for  non-delivery  of  the  deed  is,  that 
the  purchase  price  was  never  paid.  There  is  controversy  as  to  how 
much  was,  in  fact,  paid.  But  it  does  not  seem  to  us  that  quentioa  » 
material,  for  whatever  was  paid  was  received,  before  he  died,  by 
John  Arnjstrong,  who  had  no  title  to  the  land,  nor  any  other  inter- 
est, except  in  right  of  his  wife,  whatever  that  may  have  been. 

As  section  21,  chapter  23,  General  Statutes,  expressly  provides 
that  a  deed  of  a  married  woman,  to  be  effectual,  shall  be  acknowl* 
edged  and  lodged  in  the  proper  office  for  record,  it  does  not  seem  to 
us  appellant,  Stamper,  acquired  any  title  whatever  by  the  deed  to 
him  from  John  and  Lucy  Armstrong.  There  is  some  Question  made 
whether  the  paper  was  purposely  destroyed  or  mislaid  after  the 
death  of  her  husband.  But  it  does  not  make  any  difierence  what 
became  of  it,  as  it  never  was  lodged  for  record  nor  delivered  to  ap- 
pellant. 

We,  therefore,  think  the  lower  court  erred  in  adjudging  the  one- 
twelfth  interest  of  Lucy  Armstrong  to  belong  to  appellant,  and  the 
judgment  must  be  reversed  on  her  cross-appeal ;  and-  as  the  children 
acquired,  under  the  deed,  the  residue  of  the  estate  conveyed,  the 
Juagment  iu  their  favor  on  the  appeal  is  affirmed. 


Kentucky  Union  Land  Co.  v.  Elliott. 

{Filed  Feb.  12,  1891— A"o^  to  be  reported.) 

Paiiition — Parties  to  actions — In  ftn  action  for  the  partition  of  land  ta 
which  infants  were  necessary  parties,  and  in  which  the  extent  of  their  in- 
terest is  not  stated,  the  judgment  was  erroneous;  but  a  division  having 
been  made  setting  apart  a  portion  of  the  land  to  the  infants,  if  the  diTision 
appears  to  be  fair  and  just  a  new  division  will  be  nnnecessary,  as  the  ini&r- 
dian  ad  lifem^  who  may  be  appointed  by  the  court  for  the  infant  defendants, 
may  in  open  court  adopt  the  report. 

W.  B.  Dixon  for  appellant. 

J.  B.  White  for  appellee. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  objection  to  the  proceeding  below,  which  is  a  petition  for  the 

Eartition  of  land,  is  that  the  infant  children  of  Isabel  Gardner,  who 
ave  an  interest  in  the  land  sou^rht  to  be  divided,  were  not  made 
defendants  to  the  action,  nor  does  it  appear  in  the  petition  what  that 
interest  is.  The  case  must,  therefore,  be  reversed  and  the  infants 
made  defendants,  and  served  with  process  as  required  by  the  Code. 
If  the  partition  is  equal  and  just,  there  will  be  no  necessity  for  an- 
other division,  as  the  one  reported  gives  to  Mrs.  (Gardner's  children 
an  interest.  The  guardian,  after  they  have  been  served  with  pro- 
cess, may  in  open  court  adopt  the  report. 

Judgment  reversed,  and  remanded  for  proceedings  consistent  with 
this  opinion. 
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Hood  v.  Trustees  op  the  Town  of  Lebanon. 

(FiUd  Feb,  12,  1891— iVb<  to  be  reported.) 

Street  impr<yi>ements — Appellant,  owning  a  large  tract  of  land  fronting  on 
what  is  now  known  as  Spalding  avenue,  in  Lebanon,  a  large  portion  of 
wnich  she  has  divided  into  lots  and  sold  to  others,  now  resists  the  claim 
made  by  the  city  against  her  for  the  cost  of  pavements  made  in  front  of 
said  property,  in  pursuance  of  an  ordinance  authorizing  said  improvements 
to  be  made  by  the  city,  after  failure  of  the  property-holder  to  do  the  same, 
alleging  as  defense  that  said  property  is  not  composed  of  town  lots,  and 
that  the  street  is  not  such  in  fact,  but  is  only  a  turnpike  kept  in  repair  by 
the  turnpike  company.  Held — That  as  the  city  limits  have  for  a  quarter  of 
a  century  extended  far  beyond  appellant's  property,  and  the  said  property 
has  been  divided  into  lots,  their  uses  and  benefits,  as  well  as  the  exercise  of 
similar  powers  by  the  city  over  property  beyond  appellant's  property,  and 
having  controlled  said  pike  as  a  street  for  that  time,  demanstrate  that  said 
property  may  be  classed  as  town  lots,  subject  to  the  claim  asserted  for  pav- 
ing. The  long  use  of  said  turnpike  as  a  street,  although  kept  in  repair  by 
the  turnpike  cojnpany,  does  not  rebut  the  presumption  that  it  is  a  street, 
because  the  evidence  shows  that  said  company  makes  said  repairs  in  con- 
sideration of  being  permitted  to  charge  toll  on  the  same  within  the  city 
limits. 

Harrison  &  Beiden  for  appellant. 

John  McChord  for  appellees. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  charter  of  the  town  of  Lebanon  gives  its  trustees  the  power 
to  require  the  owners  of  lots  within  its  linnits  to  pave  the  sidewalJcs 
in  front  of  them  in  manner  as  may  be  provided  by  the  ordinance; 
and,  in  case  they  fail  to  do  so  for  a  certain  time  after  receiving  no- 
tice of  the  requirement,  the  town  may  have  it  done,  the  cost  thereof 
to  be  a  debt  of  the  town  upon  the  owner  and  a  lien  upon  the  lot. 

The  appellees  complied  with  the  statute  as  to  appellant,  but  she  is 
resisting  the  payment  of  the  cost  of  the  work  upon  the  ground  that 
one  of  the  lots  is,  in  fact,  not  a  town  lot,  but  a  part  of  her  farm,  and 
that  the  road  in  front  of  it  is  a  part  of  a  turnpike,  and  not  a  street 
of  the  town. 

It  appears  that  she  formerly  owned  about  fifty  acres  of  land  front- 
ing on  the  east  side  of  what  is  now  Spalding  avenue.  Her  residence 
stands  upon  the  portion  of  it  nearest  to  the  center  of  the  town,  fronts 
upon  and  is  near  to  the  avenue.  Reserving  a  frontage  of  probably 
aoout  two  hundred  feet,  although  the  distance  is  not  exactly  shown, 
where  her  house  stands,  she  sold  to  other  parties  seven  lots,  the  flrat 
adjoining  her  residence  lot,  all  fronting  on  the  avenue,  and  the  one 
adjoining  the  other.  The  nej^t  lot  beyond  them  belongs  to  her, 
fronts  on  the  avenue  from  one  to  two  hundred  feet,  and  is  known  as 
the  "Barracks  lot."  Dwelling  houses  have  been  built  upon  all  of 
the  lots  sold  off  the  place,  save  one,  and  the  appellant  has  a  tenant- 
honse  upon  the  **Barracks  lot," 

An  alley  runs  behind  the  lots  that  have  been  sold  by  the  appel- 
lant«  but  it  does  not  continue  on  in  the  rear  of  her  residence  or  the 
**Barracks  lot."  They,  therefore,  are  connected  in  the  rear  with  the 
balance  of  the  fifty  acres  unsold.  That  they  are  town  lots,  however, 
In  the  fair  sense  of  the  term,  is,  we  think,  too  plain  for  argument. 
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Beyond  the  **Barrack&  lot,"  until  the  town  limit  is  reached,  the 
land  fronting  upon  the  avenue  is  laid  off  in  lots,  at  least  one,  if  not 
more,  having  dwellings  thereon,  while  the  same  is  true  all  slong 
the  other  side  of  the  street.  Until  1865  the  town  boundary  only 
included  the  residence  lot  of  the  appellant,  and  not  the  '*Barrack8 
lot."  In  that  year,  however,  it  was  so  extended  as  to  include  the 
latter  and  other  territory  beyond. 

The  division  into  lots  in  the  manner  stated ;  the  situation  of  the 
two  belonging  to  the  appellant,  and  the  use  being  made  of  them, 
indicate  unmistakably  that  they  should  be  regarded  as  town  lots 
and  should  bear  their  proportion  of  the  burden  incident  to  town 
government,  in  return  for  the  benefit  and  Increased  value  arising 
therefrom. 

A  turnpike  entered  the  town  at  Spalding  avenue,  and  by  some 
arrangement  between  the  town  and  the  turnpike  company,* it  was 
allowed  to  claim  that  its  road  extended  within  the  town  a  consider- 
able distance  in  order  that  it  might  maintain  more  toll-gates;  and 
when  the  improvement  was  made,  the  cost  of  which  is  in  contro- 
versy, it  was  keeping  up  the  road  or  street  in  front  of  the  ** Barracks 
lot,"  and  to  a  point  between  it  and  the  residence  lot  of  the  appel- 
lant. It  is,  therefore,  said  that  the  town  had  no  street  in  front  of 
the  former  lot,  and,  having  none,  it  could  not  build  any  pavement 
there.  If  this  be  so,  then,  of  course,  the  easement  of  the  turnpike 
company  and  the  fee  of  the  appellant,  subject  to  the  company's 
right,  could  not  be  divested  and  the  town  acquire  the  land  as  a  street 
by  the  mere  act  of  the  Legislature  extending  the  town  limits,  any 
more  than  such  legislation  of  itself  would  make  appellant's  land 
town  lots  when  it  was  not  so  before.  Vested  rights  could  not  be 
thus  destroyed.  In  the  absence  of  agreement  by  the  parties  a  con- 
denmation  by  the  town  for  street  purposes  would  have  been  neces- 
sary. 

It  is  abundantly  proven,  however,  that  the  way  had  been  known, 
treated  and  used  as  a  street  of  the  town  for  a  quarter  of  a  century  or 
longer.  It  has  either  built,  or  compelled  the  adjoining  lot  owners  to 
build,  pavements  in  front  of  the  lots,  which  the  appellant  sold  oflf 
her  home  tract ;  also  along  some  of  the  lots  upon  the  same  side  of 
the  street,  and  beyond  the  '*Barracks  lot,'*  in  the  direction  of  the 
town  limits,  while  upon  the  opposite  side  of  the  street  this  has  been 
done  as  to  all  the  lots  to  the  town  limits. 

The  arrangement  between  the  turnpike  company  and  the  town 
seems,  so  far  as  shown,  to  have  been  merely  that  the  company,  for 
the  purpose  of  enabling  it  to  charge  certain  toll,  was  to  keep  the 
street  in  repair  to  a  certain  point. 

Under  all  the  circumstances  the  dedication  of  it  as  a  street  of  the 
town  must  be  presumed,  and  being  so,  the  power  of  the  town,  when 
authorized  by  the  Legislature,  to  compel  the  adjacent  lot  owner  to 
build  a  pavement  or  to  pay  the  cost  of  it,  if  the  town  should,  by 
reason  of  his  refusal,  be  compelled  to  build  it,  is  established  by  a 
long  line  of  decisions  beginning  with  the  case  of  the  City  of  Lex- 
ington V.  McMillan's  heirs,  9  Dana,  513,  or  perhaps  earlier. 

There  is,  of  course,  not  an  unbounded  right  in  this  direction.  It 
can  not  be  done  in  utter  disr^ard  of  the  rights  of  the  property 
holder.  His  property  can  nt^t  be  confiscated  under  such  a  power  or 
utterly  destroyed,  and  still  he  be  compelled  to  pay  the  cost  of  it  be- 
ing done.  The  power  is,  in  effect,  one  of  taxation,  and  under  the 
guise  of  it  property  can  not  be  confiscated.  This  can  not  be  done 
without  compensation.  City  of  Louisville  v.  Louisville  Boiling 
Mill  Co.,  3  Bush,  416. 
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The  improvements  must  not  only  be  useful,  but  be  reasonable  in 
•character;  but  if  80»  the  town  or  city  may,  by  proper  ordinance, 
reffulate  the  material  to  be  used,  and  the  manner  in  which  they 
shall  be  done.  This  is  necessary  for  uniformity  and  a  proper  im- 
provement of  the  streets  of  a  town.  The  owner  of  property  is  pre- 
sumed to  have  become  such  in  contemplation  of  the  exercise  of  such 
a  power  by  the  municipality. 

Ck)iijplaint  is  made  that  the  pavement  built  is  not  sui'h  as  the 
appellant  was  notified  to  build,  and  that  she  should  not,  therefore, 
be  compelled  to  pay  for  it.  It  is  suR^ested  that  if  she  had  been  re- 
quired to  build  one  like  that  w-hich  has  been  constructed,  she  might 
have  done  so;  and  as  it  is  the  exercise  of  a  somewhat  arbitrary 
power,  she  should  have  had  the  privilege.  It  appears,  however, 
that  the  difference  consists  in  its  not  having  been  made  as  wide  at 
one  point  as  the  notice  to  the  appellant  required.  This  was  occa- 
sioned, however,  by  her  putting  her  fence  farther  out  in  the  street, 
and  she  can  not  be  heard  to  complain  of  a  difference  arising  by  rea- 
son of  her  own  wrongful  act. 

Judgment  affirmed. 


L.  &  N.  R.  R.  Co.  V.  AsHER. 

{Filed  Feb.  12,'  1891— i\7>^  to  be  reported.) 

Damages —  Condemnation — Excessive  verdict — Instructions — Appellee  obtained 
■9k  i^erdict  and  judgment  against  appellant  for  |3,000,  in  a  proceeding  to 
condemn  a  tract  of  land  3,160  feet  long  and  100  feet  wide,  for  the  pnrpdse 
of  laying  its  railroad  track.  The  dwelling  house  and  barn  of  appellee  are 
•ituated  near  the  right  of  way,  and  both  are  worth  not  exceeding  91,500. 
On  the  land  sought  to  be  condemned  is  a  yonng  orchard  not  old  enough  to 
bear.  Held — That  said  rerdict  is  excessive.  The  jury  were  authorized  to 
find,  in  addition  to  the  actual  "value  of  the  land  taken,  how  much  the  bal- 
ance of  the  land  has  been  or  would  be  diminished  in  value  by  reason  of  the 
construction  and  prudent  operation  of  the  road ;  how  much  its  location, 
with  reference  to  the  dwelling  and  barn,  may  lesoen  the  value  of  the  remain- 
ing tract,  and  if  so,  tiow  much.  A  destruction  of  the  orchard,  or  a  part  of 
it,  wiU  enter  itkto  the  question  of  compensation.  The  jury  should  have 
been  told  that  they  must  take  into  consideration  and  allow  in  damages  the 
valne  of  the  land  actually  taken,  and  in  arriving  at  that  value  they  mast 
-consider  its  relative  value  to  the  whole  tract ;  then  they  must  ascertain  the 
diminution  in  value,  if  any,  that  wiU  actually  follow  the  construction  of  the 
road  through  appellee's  land. 

W.  M.  Beckner  and  Thomas  H.  Hines  for  appellee. 

Wilson  A  Rawlings,  J.  W.  Alcorn  and  Wm.  Lindsay  for  appellant. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant  appeals  from  a  verdi(  t  and  judgment  assessing  the 
<lamafi:es  that  would  result  to  the  appellee  by  reason  of  the  condem- 
nation of  a  part  of  the  appellee's  land  as  a  track  for  its  branch  rail- 
Toady  known  as  its  Cumberland  Valley  Branch.  There  seems  to 
have  been  two  verdicts  in  this  case,  one  by  a  jury  in  the  county 
<M)nrt  and  the  other  by  a  jury  in  the  circuit  court,  the  first  for  $3,100 
;and  the  last  for  $3,000.    The  strip  of  land  is  3,160  feet  long  and  100 
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feet  in  width.  The  commissioners  fixed  the  damai2:e  sustained  at 
$580.  Real  estate  in  the  county  of  Bell  had  increased  in  value  by 
reason  of  the  location  and  construction  of  this  road  to  the  city  of 
Pineville.  When  it  reached  the  land  of  the  appellee,  it  became 
necessary  to  construct  the  road  through  it.  The  tract  of  land  had 
all  been  sold  but  about  eighteen  acres,  and  on  this  land  stood  the 
dwelling  of  the  appellee  that  cost  about  $1,(K)0,  his  barn  that  cost 
about  $400,  other  outbuildings,  and  an  orchard  that  wsl^  not  old 
enough  to  bear  fruit.  Man^^  of  the  witnesses  fix  the  value  of  the 
whole  land,  with  the  improvements,  at  less  than  the  sum  awarded 
by  the  jury  as  damages,  and,  in  our  opinion,  the  verdict  was  ex- 
cessive. 

The  road  runs  within  thirty-three  feet  of  the  appellee's  dwelling, 
and  while  it  may  inconvenience  the  appellee,  or  its  proximity  to 
the  dwelling  and  barn  may  endanger  the  buildings  by  reason  of 
sparks,  &c.,  caused  by  the  careless  management  or  operation  of  the 
road  when  constructed,  still,  if  by  misfortune  the  buildings  should 
burn  or  otherwise  be  destroyed,  the  value  could  not  exceed  more 
than  one-half  of  the  sum  assessed  against  the  appellant. 

While  the  value  of  the  strip  of  ground  taken  is  not  all  the  dam- 
ages the  appellant  is  entitled  to  recover,  under  the  proof  now  be- 
fore us,  the  jury  have  only  to  say  how  much  the  balance  of  the  land 
has  been  or  would  be  diminished  in  value  by  reason  of  the  construc- 
tion and  prudent  operation  of  the  road.  Its  location  with  reference 
to  the  dwelling  and  barn  may  lessen  the  value  of  the  remaining 
tract,  and  if  so,  how  much. 

The  destruction  of  the  orchard,  or  a  part  of  it,  will  enter  into  the 
general  estimate  of  daninge.  How  nuich  is  the  balance  of  the  land 
worth  on  the  day  the  assessment  is  made,  without  any  raiir')ad  upon 
it,  and  how  much  would  it  be  worth  with  the  railroad  upon  it,  and 
its  enhanced  value  by  reason  of  the  construction  of  the  road  through 
it,  is  not  to  enter  the  question  of  damage.  Would  the  road,  if  con- 
structed, diminish  the  value  of  the  hind  not  taken,  and  if  so,  to 
what  extent?  The  jury  should  have  been  told  that  they  must  take 
into  consideration  and  allow  in  damages  the  value  of  the  hind  ac- 
tually taken,  and  in  arriving  at  this  value  they  must  consider  its 
relative  value  to  the  whole  tract;  then  they  must  ascertain  the  dim- 
inution in  value,  if  any,  that  will  actually  follow  the  construction 
of  the  road  through  appellee's  land.  What  may  or  may  not  happen 
by  an  improper  construction  of  the  road,  or  by  its  negligent  opera- 
tion, are  not  mattei*s  that  enter  int(»  the  question  of  compensation. 

This,  it  seems  to  us,  embraces  the  whole  law  of  the  case.  The 
verdict  and  judgment  being  excessive,  and  the  instructions  errone- 
ous, it  is  reversed  and  remanded  for  a  new  trial  in  conformity  with 
this  opinion. 


RUBELL  V.  BUSHNELL. 

(Filed  Feb.  14, 1891.) 

1.  Decedents^  estates — Liability  of  heirs — In  an  action  against  an  adminia- 
tratoT  for  a  settlement  of  his  accounts  and  a  distribntion  of  the  estate 
after  the  payment  of  debts,  the  snm  of  money  adjudged  as  a  distribntable 
share  to  eight  distributees  was  '|203.38  each.  After  the  distribution  bad 
been  made  to  the  distributees,  three  of  whom  were  non-resideois  of  the 
State,  appellee,  a  creditor  of  decedent,  obtained  a  judgment  against  the 
estate,  a  part  of  which  was  satisfied  out  of  assets  collected  by  the  adminis- 
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tratoT  after  the  distribation  had  been  made,  and  the  creditors,  to  obtain 
satisfaction  Of  the  remainder  of  said  debt,  instituted  a  suit  asrainst  che- 
llTe  heirs,  \vbo  were  residents  of  the  State,  and  obtained  personal  jndf;^ment> 
against  each  for  the  amount  each  had  received  from  the  decedent's  estate,, 
from  which  appellants  have  prosecuted  this  appeal,  alleging  as  error  that, 
the  judgment  against  each  should  have  been  for  only  one-eighth  of  the< 
whole  debt.  Held — That  under  section  4S4  of  the  Civil  Code  of  Practice,  as 
well  as  under  sections  9  and  10  of  chapter  44,  General  Statutes,  this  action 
is  expressly  authorized,  and  the  court  properly  rendered  personal  judgment 
against  appellants  separately  for  the  amount  received  in  the  distribution. 
These  distributees,  being  compelled  to  pay  sach  debt,  may  bring  their  ac- 
tion against  the  other  distributees  for  contribution. 

2.  Married  women ^/udji^^ments — A  personal  judgment  may  be  rendered 
against  the  husband  for  the  amount  of  money  received  in  right  of  his  wife,, 
as  distributee  of  her  father*s  estate,  but  a  personal  judgment  against  the 
wife  is  void,  and  may  be  set  aside  in  the  lower  court  on  motion  made  for 
that  purpose. 

John  S.  Jackman  aod  Finley  Shuck  for  appellant. 

A.  E.  WilLson  and  Burton  Vance  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Thi8  action  was  instituted  aerainst  Hoffman,  administrator,  for  a 
settlement  of  his  accounts  and  for  the  purposes  of  distribution. 
After  the  payment  of  the  claims  of  various  creditors,  there  appeared 
to  be  a  sum  of  money  left  for  distribution,  which,  when  divided, 
grave  to  each  distributee  the  sum  of  $203.38.  There  were  eij^^ht 
shares  or  heii-s,  and  sonje  of  the  distributees  non-residents. 

Subsequent  to  these  proceedings,  under  which  distribution  was 
had,  the  appellee,  Bushnell,  came  into  the  case  by  a  proper  plead- 
ing, claiminjr  to  be  a  creditor  of  the  estate,  and,  on  the  hearing  of 
his  claim,  he  was  adjud<<ed  entitled  to  recover  SI,6(K).  Of  this  sum, 
other  assets  having:  been  collected,  Bushnell  was  paid  of  his  judg- 
ment all  but  S785.07.  The  estate  being  then  exhausted,  the  appellee 
filed  his  cross-petition  against  the  distributees,  alleging  that  they 
had  received  assets  each  to  the  extent  of  $203.83,  and  wanted  a 
judgment  for  so  much  as  would  satisfy  his  debt.  There  were  five 
of  the  distribute<^s  before  the  court,  the  others  being  non-residents,, 
and  a  judgment  in  personam  was  rendered  against  them  severally  to 
the  extent  of  $203.33  each,  or  enough  to  satisfy  the  judgment.  The 
appellants  maintain  that  the  Judgment  should  have  been  against 
each  distributee  for  one-eighth  of  the  judgment.  Section  434  of  the 
Civil  Code  provides:  '^Legatees  and  distributets  shall  be  liable  to  a 
direct  action  by  a  creditor  to  the  extent  of  estate  received  by  each 
of  them,  notwithstanding  the  failure  of  the  creditor  to  appear  and 
the  discharge  of  the  personal  representative."  Section  10  of  chap- 
ter 44,  General  Statutes,  also  provides:  *'The  heir  or  devisee  may  be 
sue<l  in  equity  by  a  creditor  for  any  liability  of  the  decedent,"  and 
section  9  of  same  chapter  provides,  '*to  the  extent  of  assets  received 
the  heir  shall  be  chargeable  for  the  liabilities  of  the  decedent,"  &c. 

There  can  be  no  question  of  the  liability  where  assets  have  been 
received,  nor  is  it  material,  under  the  present  provision  of  the  Code, 
that  it  should  appear  that  the  perscmal  representative  has  no  assets. 
The  right  to  sue  is  expressly  given  the  creditor,  and  the  only  ques- 
tion is,  where  the  liability  is  conceded,  has  the  distributee  received 
aasets  from  the  estate?    If  so,  he  becomes  liable  to  the  creditor  to 
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that  extent  and  may  be  sued  for  the  whole  pum  received,  and  re" 
quired  to  look  to  his  co-distributees  for  contribution,  if  he  has 
received  assets  to  the  extent  of  the  creditor's  claim. 

This  case  is  not  like  an  assiprnment  for  the  benefit  of  creditors  by 
An  insolvent,  where  all  the  creditoi-s  share  ^iro  rata.  One  creditor, 
not  obtainin^^  his  pro  rata,  may  compel  contribution  from  the  others 
to  make  him  equal,  and  each  creditor,  therefore,  should  contribite. 
This  was  the  case  in  Roberts  v.  Philips,  11  Bush,  11,  but  has  no 
application  here.  If  on*  of  the  distributees  had  received  nothing 
in  this  case,  the  others  would  be  required  to  contribute  to  him  in 
proportion  to  the  amount  received  by  each,  but  here  the  creditor  is 
entitled  to  the  whole  of  his  claim,  and  by  the  statute  any  distributee 
receiving  assets  may  be  sued,  and  compelled,  under  its  provisions, 
to  pay  the  whole  judgment,  if  he  has  received  assets  sufficient. 
"When  this  is  done,  then  the  question  of  contribution  between  the 
distributee  paying:  the  debt  and  his  co-distributee  arises. 

Th^  case  of  Kansdell  v.  Threlkeld's  adm'r,  4  Bush,  347.  decides 
that  a  joint  judgment  was  improper  in  such  a  case,  becaujse  each 
heir  could  only  1^  required  to  contribute  as  much  as  he  had  received 
and  no  more.  The  distribution  was  made  on  the  application  of  the 
feme  coverts  and  their  husbands,  and  the  husband,  by  reason  of  hw 
marital  rights,  will  be  presumed  to  have  applied  the  money  to  his 
own  use,  nothing  else  appearing,  and  the  Judgment  in  personam 
against  their  wives  is  void,  and  can  be  set  aside  on  motion,  the 
petition  and  pleadings  showing  that  they  were  married  women. 

We  perceive  no  error  in  the  record.  *They  have  no  right  to  com- 
plain that  they  were  charged  interest. 

Judgment  affirmed. 


Phelps,  &c.  v.  Jones. 
iiraed  I'eb.U,  1S91.) 

Judicial  sales — reiiemption — Qualifications  of  commissioners — A  sale  of  land 
made  nnder  a  judgment  for  the  satisfnotion  of  a  lien  thereon,  is  invalid 
nnless  an  appraisement  has  besn  made  before  the  sale  by  appraisers  who 
have  been  sworn  by  some  officer  authorized  to  administer  an  oath,  la  thi4 
action  the  report  of  the  special  commissioner,  showing  that  he  had  dnly 
sworn  the  appraisers,  did  not  impart  any  validity  to  their  action,  as  it  does 
not  appear  from  the  record  that  he  had  qualified  by  giving  the  bond,  and 
taking  the  oath  prescribed  by  law. 

B.  L.  D.  Guffy  for  appellants. 

P.  F.  Edwards  for  appellee. 

Appeal  from  Butler  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

About  the  year  1883,  a  piece  of  town  propertj',  and  also  two  other 
lots  of  land,  containing  mur  and  fifteen  acres  resp«rtively,  belong- 
ing to  the  appellant,  J.  N.  Phelps,  were  sold  under  execution,  and 
bid  in  by  the  appellee,  J.  A.  Jones,  at  much  less  than  their  ap- 
praised value. 

The  sale  of  the  town  property  was  made  subject  to  a  mortgage  of 
one  Smith,  of  which  the  appellee  subsequently  became  thie  owner. 
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Phelps  remained  in  possessi.  n  of  the  property,  and  in  1887  the  ap- 
pellee, having?  obtained  a  sheriff's  deed  for  the  fifteen  acre  tract,  in- 
stituted a  proceeding  by  n'^tice,  under  section  9,  article  12,  chapter 
38  of  the  General  Statutes,  to  obtain  possession  of  it. 

A  demurrer  was  filed  to  the  notice,  and  it  is  contended  that,  ac» 
cording  to  the  cases  of  Bunnell,  &c.  v.  Thompson,  12  Bush,  116,  and 
Sharpe  v.  Boe,  Ac,  13  Bush,  461,  it  should  have  been  sustained,  be- 
cause it  did  not  refer  to  any  judgment,  «jr  state  that  the  land  had 
not  been  redeemed,  or  was  not  subject  to  redemption,  or  that  the 
purchaser  had  obtained  a  conveyance. 

These  cases  were,  however,  decided  before  the  Legislature,  by  the 
act  of  March  23,  18>^2,  amended  the  statute  upon  which  this  proceed- 
ing is  based,  and  prescribed  the  form  of  the  notice  to  be  given  in 
such  a  case,  and  which  this  court  upheld  in  the  case  of  McGhee  v. 
Sutherland,  84  Ky.,  198. 

The  notice  in  this  case  conformed  to  the  statute,  and  the  demjiirrer 
was,  therefore,  properly  overruled. 

The  appellee  also,  in  1887,  brou^rht  an  action  in  equity,  setting  up 
that  Phelps  had  a  title  of  record  to  but  a  part  of  the  four  acres  of 
of  land ;  that  as  to  the  balance,  he  had  an  unrecorded  deed,  and 
praying  that  he  be  compelled  to  convey  the  land  to  him,  by  virtue 
of  his  execution  purchase,  or,  if  this  could  not  be  done,  that  then 
his  lien  for  the  amount  at  which  he  had  purchased  it  under  execu- 
tion be  enforced,  and  the  land  sold  to  pay  it.  Unquestionably  he 
had  sucha  lien,  provided  the  amount  so  paid  by  him  had  not,  in 
some  way,  been  settled. 

The  appellee  in  the  same  year  brought  a  third  action  to  enforce  a 
lien  against  the  town  property  for  his  Smith  mortgage  debt,  and  the 
the  amount  at  which  he  had  bid  it  in  at  the  execution  sale. 

The  three  suits  vVere  consolidated.  The  appellant,  Phelps^ 
claimed  that  the  appellee  bid  in  all  the  property  at  the  execution 
sale  for  him,  under  an  agreement  between,  them  that  he^  might,  at 
any  time,  redeem  it  by  the  repayment  of  the  purchase  money. 

The  appellee  admits  in  his  pleadings  that  he  bought  it  at  the  re- 
quest of  the  appellant,  Phelps,  but  that  the  latter  only  had  the  priv- 
ilege of  retaining  it  by  paying  the  sale  bonds  which  the  appellee  had 
executed. 

The  appellant,  Phelps,  contends  that  at  the  time  of  the  sale  the 
appellee  owed  him  several  thousand  dollars,  and  that  in  this  way 
the  land  was  redeemed. 

Pending  these  suits  the  appellant,  Phelps,  claimed  to  have  trans- 
ferred the  right  to  all  the  property,  for  value,  to  appellant,  Priscilla 
Jones,  who  lived  with  him,  and  she  asserted  her  claim. 

The  appellant,  Phelps,  and  the  appellee  had  heretofore  had  many 
transactions  The  claim  of  indebtedness  by  the  appellee  to  the  ap- 
pellant, Phelps,  was  in  the  form  of  an  open  account.  It  was  all  de- 
nied, and  the  evidence  does  not  sustain  it  The  appellant,  Phelps,. 
in  his  own  deposition  says,  substantially,  that  he  can  not  say  that 
any  portion  of  it  is  correct. 

He  is  quite  old,  and  this  may  arise  from  bad  memory;  but  if 
so,  it  is  his  misfortune.  It  is  proven  that,  subsequent  to  the  date 
of  all  the  items,  they  had  a  settlement,  which  appellee  testifies  did  not 
include  the  Smith  mortgage  debt,  or  what  he  had  paid  for  the  lands, 
and  that  Pheljw  fell  in  debt  to  him  in  the  sum  of  $563.62,  for  which 
he  executed  a  note  to  the  appelU^,  which  is  exhibited,  and  shows- 
it  was  given  on  settlement. 

The  appellant,  Phelps',  statement  is  inconsistent.  At  onetime  he 
maintains  that  he  was  to  have  the  land  whenever  he  repaid  appellee 
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his  money,  and  at  another  he  says  that  the  appellee  was  really  paid 
when  the  sahe  was  made,  by  reason  of  a  large  indebtedness  from  him 
to  the  appellant. 

The  lower  court  rendered  a  judgment  for  theappelle  for  his  Smith 
-debt,  and  what  he  had  paid  out  under  the  execution  sales,  with  in- 
terest; directed  a  lien  to  be  enforced  therefor  against  the  property, 
and  this  disposition  of  the  merits  of  the  case  was  correct 

The  property  having  been  sold  under  the  decree,  and  purchased 
^y  the  appellee,  the  appellants  filed  exceptions  to  the  report  of  sale. 
They  claim  that  the  sale  was  not  advertised,  as  directed  by  the 
Judgment;  that  the  property  was  not  appraised  before  the  sale;' that 
no  opportunity  was  offered  any  one  to  take  a  less  quantity  of  it  and 
pay  the  debt,  and  that  the  special  commissioner,  who  madethesale, 
had  not  qualified  by  taking  oath  and  giving  bond  for  the  proper 
performance  of  his  duties. 

It  is  unnecessary  to  consider  all  the  objections  to  the  sale.  No  ev- 
idence was  offered  as  to  them  by  either  side.  The  sperial  commis- 
sioner, who  made  the  sale,  does  not  appear  to  have  taken  any  oath  or 
given  any  bond  for  the  proper  performance  of  his  duties.  The 
statute  provides; 

Sec.  10.  The  parties  or  their  attorneys  may  be  permitted  by  the 
court  to  select  a  receiver  or  commissioner  in  any  action  or  proceed- 
ing, to  perform  the  duties  of  the  master  commissioner. 

Sec.  11.  Before  acting,  such  receiver  or  commissioner  shall  be 
sworn  and  execute  bond  with  surety,  in  the  same  manner  and  the 
same  in  substance  as  is  required  of  a  master  commissioner. 

Sec.  13.  Their  bonds  n]U«t  be  to  the  Commonwealth,  and  they 
may  be  put  in  action  the  same  as  the  bonds  of  the  master  commis- 
sioner.   General  Statutes,  page  941. 

The  wording  of  these  sections  make  them  apply  where  the  special 
commissioner  is  selected  by  the  parties  or  their  attorne\^;  but  yet 
the  court  appoints  him.  lu  this  case  it  onlyapt)ears  that  the  court  ap- 
pointed the  special  commissioner.  Why  it  was  done  is  not  shown. 
There  is  no  other  statutory  provision  relating  to  the  qualification  of 
special  commissioner;  and,  in  our  opinion,  it  was  intended  to  apply  to 
all  castas  where  they  are  appointed  to  make  sales  of  property.  The 
act  of  the  Legislature  of  January  12,  1878,  evidently  does  not  apply 
to  such  cases. 

It  is  unnecessary  to  consider,  however,  whether  the  mere  ftict  that 
a  special  commissioner  did  not  take  the  proper  oath  and  give  bond, 
would  or  would  not  be  ground  to  set  aside  a  sale. 

The  act  of  the  Legislature  of  April  9,  1878,  giving  the  same  right 
to  a  debtor  to  redeem  his  land  sold  under  decrees,  as  when  sold 
under  execution,  provides  that  before  its  sale  "the  commissioner  or 
officer,  whose  duty  it  may  be  to  sell  the  same,  shall  cause  it  to  be 
valued,  under  oat/i,  by  two  disinterested,  intelligent  housekeepers  of 
the  county,  not  related  to  either  party.*'    General  Statutes,  page83i). 

The  original  report  of  the  commissioner  is  signed  by  him  as  such 
officer,  and  says  that  the  appraisers  were  sworn  by  him.  Concedinpr 
that  a  special  commissioner,  when  properly  qualified,  could  swear 
the  appraisers,  yet  he  certainly  can  not  do  so  if  he  himself  has  not 
qualified;  and,  unless  sworn,  they  can  not  make  a  valid  appraise- 
ment, and  it  is  a  necessary  condition  to  a  sale. 

It  is  true  in  this  case  the  commissioner,  by  an  amended  report, 
says  he,  as  an  examiner,  swore  them;  but  this  is  in  conflict  with  the 
original  report,  and,  while  the  amendment  would  control  in  the  ab- 
sence of  any  other  showing,  yet  the  appraisements  show  that  the  ap- 
praisers were  sworn  by  the  person  acting  as  commissioner. 
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They  are  so  certified  by  him.  Under  this  state  of  case  we  can  not 
presume,  from  the  mere  statement  in  the  amended  report,  that  the 
lappraisers  were  sworn  by  him  as  an  examiner. 

At  the  execution  sales  in  1883  the  total  appraisement  of  the  property 
was  $1,850.  The  valuation  at  the  commissioner's  sale  was  $950,  and 
the  property  realized  but  $665.  Under  these  circumstances  we  are 
unwilling  to  pn^ume  that  the  debtor  has  not  been  prejudiced  by  the 
sale,  the  validity  ot  which  is  now  in  question,  and  the  judfjment 
confirming  it  is  reversed,  with  directions  to  set  it  aside;  and  if  the 
Judgment  be  not  satisfied,  order  another  sale.  Before  so  doing,  if 
there  beany  money  on  hand  arising  from  the  receivership  over  the 
property,  credit  should  be  given  for  it. 

Theotner  judgments  appealed  from  are  aflBrmed,  and  cause  re- 
manded for  further  proceeding.-)  consistent  with  this  opinion. 


Faulkner  v.  Faulkner. 

(Filed  Feb,  17,  l^^l—Not  to  be  reported,) 

Divorce — Restitution  of  property — Upon  a  decree  granting  a  wife  a  divorce 
and  giyinff-  to  her  the  custody  of  the  only  child,  the  husband  complains,  on 
appeal,  because  a  small  amount  of  personal  property  was  not  ordered  to  be 
returned  to  him,  to  which  he  was  entitled.  //^A/--That  the  judgment  of 
the  chancellor  will  not  be  disturbed  in  view  of  the*  fact  that  the  burden  of 
supporting  the  child  now  rests  on  the  wife,  and  she  is  equitably  entitled  to 
have  the  household  furniture  and  other  personalty  as  part  compensation. 

R.  J.  Breckinridge  and  J.  B.  McFerran  for  appellant. 

Charles  H.  Ilodes  for  appellee. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

In  this  case  a  judgment  was  rendered  severing  the  marriage  rela- 
tion, and  the  hasband,  who  is  now  the  appellant,  is  complaining  of 
the  chancellor  for  his  refusiil  to  allow  him  certain  property,  that  by 
reason  of  his  right  as  husband  vested  in  him  the  title.  The  prop- 
erty claimed  by  him  is  of  but  little  value,  and  as  the  chancellor  has 
placed  on  the  appellee  the  burden  of  supporting  the  oflspring  of  the 
marriage— a  burden  the  appellee  desired  to  assume— it  was  but 
proi[)er  that  this  small  amount  of  personalty  should  be  given  to  the 
appellee  to  aid  in  supporting  the  child. 

The  husband  had  nothing,  and  while  the  wife  has  been  released 
from  any  moral  obligation  to  support  him  longer,  and  has  only  the 
•child  to  maintain,  it  is  but  equitable  that  the  household  furniture 
and  the  other  personalty  should  be  made  to  contribute  to  the  sup- 
port of  the  mother  and  child. 

Judgment  affirmed. 
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Harrison,  &c.  v.  Lebanon  Water  Works. 

(Filed  Feb,  17,  1891.) 

Appeals — Parties  to  actions —  Verification — Final  orders — H.  and  L.  joined  &» 
plaintifffi  in  an  amended  petition,  and,  on  motion  made  requiring  them  to 
verify  their  pleadings,  H.  appeared  and  made  verification  to  same,  bot  L. 
refused  to  verify  same,  whereupon  the  court  directed  that  the  pleadinj^s  as 
to  L.  be  treated  as  if  they  had  not  been  tiled.  The  case  was  continued,  and 
at  the  subsequent  term  the  court  made  an  order,  recitinf^  that  the  order 
entered  at  the  last  term  as  to  L.  finally  disposed  of  and  put  the  case  out  of 
conrt.  and  refused  to  rule  the  defendants  to  answer,  from  which  orders  H. 
and  L.  have  prosecuted  this  appeal.  Held — That  a  role  having  been  issued 
against  L.,  based  on  an  affidavit  filed,  as  required  by  subsection  4.  seelioD 
117,  Civil  Code  of  Practice,  the  court  properly  treated  the  pleadings  as  not 
filed  as  to  him,  after  he  refused  to  verify  same.  Such  order  was  final  as  to 
him,  from  which  he  could  appeal.  The  order  entered  refusing  to  require 
the  defend'tnts  to  answer  the  petition  as  to  H.,  and  treating  the  action  as 
out  of  court,  was  a  final  order  prejudicial  to  H.,  and  a  reversal  on  his  appetl 
is  ordered. 

W.  B.  Harrison  for  appellants. 

Samuel  Avritt  for  appellees. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judp:e  Lewis. 

This  action  was  brought  ajrainst  appellees,  the  trustees  of  Leba- 
non, and  the  Lebanon  Water  Works  Company,  by  appellant,  Lan- 
harn,  with  whom  were  united  as  plaintiffs  Cambrow,  Ballard  and 
Edmonds ;  but  they  subsequently  withdrew  from  the  action. 

November  28, 1888,  there  was  filed  in  court  an  amended  petition, 
in  which  it  was  stated:  '*Lanham  and  W.  B.Harrison  now  unite 
in  amending  the  petition.  The  said  Harrison  is  hereby  made  a 
plaintiff,  and  adopts  the  statements  in  the  original  petition  and  ia 
the  amended  petition  filed  in  this  case  within  the  last  five  days." 

December  10  appellees  made  a  motion  that  the  plaintiffs  verify 
their  pptition,  and  thereupon,  as  recited  in  the  order,  **came  W.  B. 
Harrison,  one  of  the  plaintiffs,  and  verities  said  petition." 

December  11  a  motion  was  made,  based  on  an  affidavit  required 
in  such  case,  for  a  rule  against  appellant,  Lanhtin,  to  verify  the 
petition  and  amended  petition ;  and  he  having  refused  to  obey  the 
rule  issued  on  that  motion,  an  order  of  court  was  made  December 
12,  in  substance,  that  said  pleadings  be  treated  in  regard  to  him  as 
if  they  had  not  been  filed,  to  which  Lanham  excepted,  and  Decem- 
ber 13  the  action  was,  by  order  of  court,  continued.  But  December 
14  an  entry  was  made  siiowing  that  W.  B.  Harrison,  styled  plain- 
tiff, produced  his  bill  of  exceptions,  which  was  signed,  enrolled  and 
ordered  to  be  filed. 

At  the  March  term,  1889,  w^as  entered  the  following:  *'The  court 
being  of  the  opinion  that  the  order  made  at  the  liLst  term  of  this 
court  as  to  the  plaintiff,  Lanham,  finally  disposed  of  and  put  the  ca-^e 
out  of  court,  refused  to  rule  the  defendants  to  answer,  and  orders 
and  adjudges  that  there  is  no  case  in  court.  To  which  ruling  of  the 
court  the  said  Harrison  excepts  and  prays  an  appeal,"  Ac. 

The  statement  filed  with  the  transcript  shows  both  Lanham  and 
Harrison  as  appellants;  but  the  first  question  to  be  considered  is^ 
whether  an  appeal  will  lie  in  behalf  of  either. 
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By  section  368,  Civil  Code,  a  Judgment  is  defined  "a  final  deter- 
mination of  a  riprht  of  a  party  in  an  action  or  proceedinpr;"  and 
section  513  provides  that  **a  judgment  rendered  in  the  circuit  court 
may  be  reversed,  vacated  or  modified  either  by  it  or  by  the  Court  of 
Appeals."  Section  763  is  as  follows:  **Neither  a  void  judgment, 
nor  a  judgment  against  a  defendant  who  shall  have  been  only  con- 
structively summoned,  and  shall  not  have  appeared  in  the  action  ; 
nor  any  judgment  which  can  be  set  aside,  or  modified  by  the  court 
which  rendered  it,  upon  motion  made  after  the  term  during  which 
it  was  rendered,  shall  be  reversed  or  modified  by  the  Court  of  Ap- 
peals, until  a  motion  to  set  aside  or  modify  the  judgment  shall  have 
been  made  in  the  inferior  court  and  overruled." 

A  final  order  or  judgment,  from  which  an  appeal  will  lie  to  this 
court,  either  terminates  the  action  itself  or  operatfta  to  divest  some 
right  in  such  manner  as  to  put  it  out  of  the  power  of  the  court  mak- 
ing the  order,  after  the  expiration  ot  the  term,  to  place  the  parties 
in  their  original  condition,  ^l.  &  L.  R.  R^  Co.  v.  Punnett,  18  B.  M.^ 
48;  Turner  v.  Browder,  18  B.  M.,  826;  Applegate  v.  Applegate,  4 
Met.,  236;  Helm  v.  Short,  7  Bush,  625. 

By  subsection  4,  section  117,  it  is  provided  that  on  motion  of  a 
party  who  files  his  affidavit,  stating  his  belief  that  an  adverse  party, 
whose  pleading  has  been  verified  by  a  person  other  than  himself^ 
knows  that  a  statement  thereof,  in  the  affidavit  mentioned,  is  un- 
true, and  that  the  motion  is  not  made  for  delay,  the  court,  if  such 
statement  be  material,  shall  require  such  adverse  party  to  verify  the 
pleadings;  and  if  he  fail  to  do  so  within  a  reasonable  time,  shkll 
treat  it,  with  regard  to  him,  as  if  it  had  not  been  filed. 

The  order  of  court  made  upon  failure  of  Lanham  to  verify  his 
pleading  is,  we  think,  in  conformity  with  and  ojierates,  as  was  in- 
tended by  that  section,  to  terminate  the  action  as  regards  him,  and, 
moreover,  to  put  it  out  of  the  power  of  the  court,  after  the  expira- 
tion of  the  term,  to  place  him  in  his  original  condition.  For  the 
only  causes  for  which  a  court  may  modify  or  vacate  its  judgment,, 
after  expiration  of  the  term  during  which  it  was  rendered,  are  pre- 
scribed in  sections  414,  516  and  517,  none  of  which  apply  in  this 
case. 

It  has  been  distinctly  held  that  an  order  refusing  to  permit  per- 
sons filing  petitions  for  that  purpose  to  he  made  parties,  may  be 
appealed  from.  Berry  v.  Hamilton,  1  Bush,  361.  And  we  do  not 
see  why  an  order,  having  the  effect  of  dismissing  an  action  as  to  one 
or  more  plaintiffs,  or  one  operating  to  deprive  one  or  more  defend- 
ants of  ttte  benefit  of  an  answer  filed,  should  not  as  well  be  appealed 
from,  for  it  is  in  one  case  as  much  as  another  a  final  determination 
of  the  action  as  regards  the  particular  party  or  parties  affected  by 
such  order. 

In  our  opinion  the  judgment  complained  of  by  appellants  is  sub- 
ject to  revision  by  this  court,  but  we  see  no  error  in  it  as  to  Lanham. 

Subsection  4,  secMon  117,  was  evidently  intended  as  qualification 
of  that  part  of  subsection  3,  which  provides  that  a  joint  pleading  of 
several  parties,  who  are  united  in  interest,  may  be  verified  by  either 
of  them ;  and,  therefore,  the  pleading  of  a  party,  whether  filed  by 
him  alone  or  jointly  with  others,  is  to  be  treated  in  regard  to  him 
as  a  nullity,  if  he  refuses  to  verify  it  when  the  opposite  party  files 
the  affidavit  mentioned,  and  the  statement  or  statements  alleged  to 
be  untrue  are  material,  as  seem  to  be  the  case  here. 

But  Harrison  had  become  a  party,  plaintiff,  before  the  order  was 
made  in  reference  to  Lanham,  and  did  not  lose  his  standing  in  court, 
nor  could  be  prejudiced  by  that  order.    For,  though  he  did  not  file 
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a  petition,  nor  enter  a  formal  motion  to  be  made  a  party,  he  united 
in  and  verified  the  amended  petition,  in  which  it  is  stated  he  was  a 
party,  and  without  objection  he  was  treated  and  nan^ed  in  various 
orders  of  court,  and  in  the  Inll  of  exceptions,  as  a  party,  plaintiff. 

Notwithstanding  the  order  made  December  12,  1888,  was  final 
and  effectual  as  to  Lanham,  it  did  not,  it  seems  to  us,  have  tlie  effect, 
AS  said  by  the  lower  court  in  the  judj^ment  at  the  March  term,  of 
finally  disposing  of  and  putting  the  case  out  of  court;  for  not  only 
was  an  order  of  continuance  made  December  13,  but  the  bill  of  ex- 
ceptions was  produced  by  Harrison  and  signed  by  the  judge  Decem- 
ber 14,  1888. 

In  our  opinion,  as  Harrison  has  shown  he  has  an  interest  in  the 
subject  of  the  action  and  in  obtaining  the  relief  demanded,  he  had 
a  right  to  be  joined  as  plaintiff,  and  having  become  a  party  of  record, 
without  objection  of  the  defendants,  he  may  maintain  the  action, 
and,  conseqently,  the  judgment  of  March,  1889,  was  erroneous  and 
prejudicial  to  him. 

The  judgment  is  affirmed  as  to  appellant,  Ijanham,  but  reversed 
on  the  appeal  of  Harrison,  and  cause  remanded  for  answer  by  the 
defendants  and  further  proceedings  consistent  with  this  opinion. 


Dltnoan's  ex'ors  v.  Owensboro  Water  Co. 

Same  v.  Same. 

( riled  Feb.  17,  1S91— Not  to  be  reported.) 

P/em/f'n^ — This  daae  involves  the  sufficiency  of  pleadings,  the  principles 
of  which  were. determined  in  the  case  of  Paducah  Lumber  Co.  :■.  Piidncah 
Wat fr  Supply  Co,,\\  Ky.  Law  Rep.,  738. 

Hays  <&  Williams  for  appellants. 
Sweeney,  Ellis  <&  Sweeney  for  appellee. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

The  questions  involved  in  these  two  cases  arise  on  a  demurrer  to 
the  petitions. 

The  case  of  the  Paducah  Lumber  Co.  v.  Paducah  Water  Supply 
Co.,  11  Ky.  Law  Rep.,  7;^,  and  in  Duncan  v.  the  present  appellee,  \t 
Ky.  Law  Hep.,  3'),  held  that  the  petitions  were  {?ood,  and  the  de- 
murrer to  each  should  have  been  overruled.  These  cases  hold  that  if 
the  appellee  was  negligent  in  thedischarge  of  his  duty,  and  that  but 
for  such  neglifl:ence  the  loss  to  the  appellants  would  not  have  occur- 
red, the  appellants  are  entitled  to  recover. 

The  judgment  in  each  case  is  reversed,  with  directions  to  overrule 
the  demurrer,  and  for  proceedings  consistent  with  this  opinion. 
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Travis  v.  Davis'  ex'or. 

{Filed  Feb.  19,  1891— i\"o/  to  be  reported.) 

Homestead — Pre-existing  debt — The  vendor  of  land,  on  the  8a  me  day  he  exe- 
onted  a  deed  to  the  vendee,  who  now  claims  it  as  a  homestead,  received  from 
the  vendee  his  promissory  note  evidencing  the  vendee's  prior  indebtedness 
to  him.  Held — That  the  homestead  was  properly  subjected  to  the  payment 
•of  said  note. 

Will.  M.  Fulkerson  for  appellant. 

Stewart  <fe  Stewart  for  appellee. 

Appeal  from  Lawrence  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant  purchased  of  Wm.  Davis  a  tract  of  land,  intending 
it  for  a  homestead,  and  paid  to  Davis  all,  or  nearly  so,  of  the  purchase 
money.  He  ow«d  Davis  at  the  same  time  about  1450,  for  which  he 
executed  his  note,  payable  in  twelve  months.  The  transactions  all 
took  place  on  the  same  day.  Davis  is  seeking  to  make  the  land 
purchased  of  him  by  appellant  liable  for  his  debt,  and  the  chancellor, 
rendering  a  judgment  of  sale,  he  has  appealed. 

It  isins'sted  that,  because  Davis  made  to  the  appellant  a  general 
warranty  deed  to  the  1  md,  that  he  is  estopped  now  to  attempt  to 
subject  it  to  the  payment  of  his  debt.  We  are  unable  to  perceive 
the  force  of  the  argument,  or  the  manner  in  which  the  covenant 
of  warranty  is  broken  by  the  attempt  of  the  creditor,  who  is  the 
vendor,  to  make  his  debt  out  of  it.  It  do(»s  not  involve  the  question 
of  title  under  a  better  or  an  adverse  claim,  but  the  only  question 
that  can  be  raised,  is:  Can  this  land  be  made  liable  for  the  debt?  It  is 
claimed  as  a  homestead,  but  the  debt  evidenced  by  the  note  existed 
before  the  homestead  was  acquired;  and,  therefore,  under  the  plain 
letter  of  the  statute,  it  may  be  subjected  to  siile. 

An  attempt  has  been  made  to  show  that  there  was  some  agree- 
ment by  which  the  vendor  had  waived  his  right  to  proceed  against 
the  land  for  this  particular  debt,  but  there  is  an  absence  of  proof  in 
support  of  this  defense.  Davis  is  (iead,  and  two  or  more  witnesses 
state  that  they  heard  him  say  his  intention  was  not  to  annoy  the  ap- 
pellant about  this  debt  or  have  his  land  sold  to  pay  it.  These  state- 
ments cause  no  estoppel,  and  certainly  are  not  evidence,  in  the 
absence  of  other  testimony  showing  an  agreement  upon  a  considera- 
tion that  would  prevent  the  creditor  from  collecting  his  debt  in  the 
manner  prescribed  by  law. 
Judgment  attlrmed. 


MOSELEV   v.  BlVINS. 

(Filed  Feb.  19,  1891.^ 

Homestead — Debts  existiusc  prior  to  payment  of  purchase  money — Under  section 
16,  article  13.  chapter  38,  General  Statutes,  providing  that  lands  claimed  as 
a  homefitead  may  be  subjected  to  the  payment  of  debts  or  liabilities,  existing 
prior  to  the  purchase  of  the  land,  or  erection  of  improvements  thereon,  it  is 
held  in  this  action  that  the  -vordL purchase^  as  used  in  the  statute,  was  intended  to 
t>e  understood  and  applied  in  the  sense  of  acquisition  of  a  homestead  by 
f  ally  paying  for  it;  and,  therefore,  the  same,  which  was  bought  on  a  credit 


826  MOSELEY    V,    BIVINS. 

cau  be  subjected  to  the  payment  of  a  debt,  not  existing  at  the  time,  to  the 
eitent  of  purchase  money  paid  after  it  was  created. 

The  rights  of  creditors,  and  the  moral  obligation  of  debtors,  sanction  soch 
construction,  and  there  is  no  difference  in  principle  or  effect  between  pnr- 
chafiii'g  and  paying  for  a  homestead,  with  means  that  onght  to  have  been 
applied  to  the  payment  of  a  pre-existing  debt,  and  paying  wholly,  or  par- 
tially, after  creation  of  a  debt,  the  purchase  price  of  a  homestead,  eTeo  if 
it  was  bargained  for  prior  to  existence  of  the  debt.  Nor  is  there  any  differ- 
ence in  principle  between  paying  for  improvements  after  the  existence  of  a 
prior  debt,  and  paying  for  the  land. 

The  case  of  Griffin  v.  Proctor,  14  Bash,  571, is  overrnled. 

Weir,  Weir  &  Walker  for  appellant. 
Geo.  W.  Swope  for  appellee. 
Appeal  from  Daviess  Circuit  CJourt. 
Opinion  of  the  court  by  Judge  Lewis. 

The  question  In  this  case  is,  whether  land  occupied  and  claimed  as 
a  homestead,  but  bought  on  credit,  can  be  made  subject  to  payment 
of  a  debt  not  existing  at  the  time,  to  the  extent  of  purchase  money 
paid  after  it  was  created. 

Section  16,  article  13,  chapter  38,  General  Statutes,  provides  that  the 
homestead  exemption  shall  not  apply  to  sales  under  execution,  at- 
tachment or  judgment,  at  the  suit  of  creditors,  if  the  debt  or  liability 
existed  prior  to  the  purchase  of  the  land,  or  erection  of  improve- 
ments thereon. 

It  is  manifest  determination  of  the  question  depends  upon  the 
meaning  given  to  the  word  purchase^  as  used  in  that  section. 

It  seems  to  us,  considering  the  rights  of  creditors,  the  moral  oWi- 
gation  of  debtors,  and  the  reason  for  adoption  of  the  section,  the 
word  was  intended  to  be  understood  and  applied  in  the  sense  of  ac- 
quisition of  a  homestead  by  paying  fully  for  it.  For  ownership  of  land 
can  not  be  absolute;  but,  as  said  in  Farmers'  and  Drovers'  Ins.  Co. 
V.  Curry,  13  Bush,  312,  is  conditional,  and  held  in  trust  for  the  ven- 
dor until  the  purchase  price  is  paid.  Hence,  the  original  homestead 
act  of  18()6  provided,  in  the  language  of  section  9  as  it  now  stands 
in  the  (General  Statutes,  that  a  homestead  should  not  be  exempt 
from  enforced  sale  for  payment  of  purchase  money  due  thereon. 
But  it  was  thereby,  in  express  terms,  made  exempt  from  sale  under 
execution,  attachment  or  judgment,  to  pay  any  debt  created  sub- 
sequent to  June  1,  18(>6.  So  that  a  homestead,  whether  paid  for  in 
full,  or  bought  on  credit,  would,  in  the  course  of  time,  under  eper- 
ation  of  the  statute  of  1806,  have  come  to  be  exempt  from  all  debts 
and  liabilities  whatever,  without  regard  to  date  of  their  (Teation^ 
except  those  for  purchase  money,  and  such  as  wore  secured  by 
mortgage.  And  to  remedy  that  defect,  an  amendment  was  adopted 
March  1,  1876,  which  is  embodied  in  section  16  mentioned.  The 
underlying  principle  of  that  amendment  is,  that  the  homestead  of 
a  debtor  shall  not  be  exempt  from  payment  of  any  just  debt  or  lia- 
bility, except  when  he  has  paid,  or  to  the  extent  he  has  paid  there- 
for, prior  to  the  creation  of  such  debt  or  liability.  For  there  is  no 
difference  in  principle  or  effect  between  purchasing  and  paying  for 
a  homestead  with  means  that  ought  to  have  been  applied  to  the 
payment  of  a  pre-existing  debt,  and  paying  wholly  or  partially^ 
after  creation  of  a  debt,  the  purchase  .price  of  a  homesteau,  even  if 
it  was  bargained  for  prior  to  the  existence  of  the  debt. 
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In  one  case,  aa  well  as  in  the  other,  the  means  used  by  the  debtor 
to  pay  for  the  homestead  may  have  been  either  directly  from,  or  else 
looked  to  and  relied  on  by,  the  creditor  when  the  deed  was  created; 
and,  in  both  alike,  it  would  be  unjust  to  the  creditor  to  give  legal  im- 
munity for  such  unfair  or  treacherous  conduct  of  the  debtor.  Nor  is 
there  any  reason  for  subjecting  a  homestead,  to  the  extent  of  im- 
provements erected  thereon,  alter  crention  ot  a  debt,  to  its  payment, 
as  is  expressly  provided  by  secrtion  16,  that  does  not  equally  apply  for 
making  it  liable  to  extent  of  purchase  money  paid  after  a  debt  is 
created.  For  if,  in  the  latter  case,  the  debtor  might  be  hindered  or 
delayed  in  acquiring  absolute  ownership,  he  would,  in  the  other,  be 
prevented  having  full  enjoyment  of  the  land  as  a  homestead. 

In  our  opinion,  according  to  proper  construction  of  the  statute  as 
amended,  he  is  entitled  to  neither,  unless  procured  honestly  and 
without  prejudice  to  the  rights  of  existing  creditors. 

The  conclusion  reached  in  Griffin  v.  Proctor,  14  Bush,  571,  seems 
to  be  adverse  to  the  view  now  taken.  There  the  debtor,  being  in 
possession,  though  having  only  a  title  bond  for  the  land  claimed  as  a 
homestead,  borrowed  money,  part  of  which  was  used  in  the  pay- 
ment of  the  purchase  money,  and  it  was  held  that  occupation  of  the 
improved  premises,  under  the  contract  of  purchase,  was  the  acqui- 
sition of  a  homestead  right  as  against  subsequent  creditors,  and  the 
fact  a  portion  of  the  money  borrowed  was  applied  in  payment  for 
the  land,  did  not  make  any  difference. 

The  error  of  that  position,  as  it  now  seems  to  us,  is  in  assuming 
that  under  the  statutes,  possession  of  land,  claiming  it  as  a  home- 
stead without  having  paid  all,  or,  it  may  be,  any  part  of  the  pur- 
chase price,  exempts  it  from  sale  to  pay  subsequent  debts,  though 
they  may  be  for  money  used  to  pay  for  the  identical  land,  or  for 
money  advanced  or  credit  given  upon  the  faith  visible  means  of 
the  debtor  would  be  used  to  discharge  the  indebtedness,  that  were 
afterwards  used  to  fortify  himself  with  a  homestead  exemption 
asrainst  his  creditors. 

We  think  the  statute  ought  not  to  be  so  used  or  construed,  and, 
consequently,  the  doctrine  of  the  case  referred  to  is  overruled. 

Though  the  judgment  appealed  from  was  on  demurrer  to  the  peti- 
tion, appellee  filed  an  answer  alleging  the  payments  made  of  the 
purchase  money  were  proceeds  of  exempted  personal  property.  But 
though,  if  true,  that  allegation  would  be  a  defense,  no  issue  was 
made  in  regard  thereto.  And,  consequently,  for  the  error  of  the 
lower  court  m  sustaining  the  demurrer,  the  judgment  must  be  re- 
versed, and  cause  remanded  for  proceedings  consistent  with  this 
opinion. 


Irvine  v.  Irvine,  Ac. 
(Filed  Ferb.  21,  1891— Not  (o  be  reported.) 

IViils — Conditional  devise — This  case  involves  the  constraction  of  a  will  by 
-which  the  testator  gave  to  his  widow  daring  life  his  real  and  personal  prop- 
erty, and  provided  that  if  his  son,  the  appellant,  would  take  charge  of  the 
farm  and  care  and  provide  for  the  testator  and  his  widow  doting  their  lives 
he  should  have  the  property  at  the  death  of  the  widow,  bnt  in  case  of  fail- 
ure to  provide  for  the  widow,  absolute  power  of  disposition  of  the  property 
-was  given  to  the  widow.  After  the  death  of  the  widow  the  other  children 
of  the  testator  resist  the  claim  of  the  son  named  in  the  will  on  the  ground 
that  he  failed  to  perform  the  condition  precedent  to  entitle  him  to  the  prop- 
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erty.  ^^A/— That  the  jndgment  of  the  ohanoellor,  finding  against  the  claim 
of  appellant,  will  not  be  disturbed,  aa  there  was  evidence  showing  that  he 
failed  to  provide  for  thb  widow  as  directed  by  the  will. 

J.  D.  Taylor  and  E.  W.  Hines  for  appellant.  ^ 

Geo.  L.  Husband  for  appellees.  , 

Appeal  front)  Hickman  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  will  of  Samuel  A.  Irvine  provides : 

2.  '*I\viIl  and  bequeath  unto  my  wife,  Annexa  Irvine,  all  the 
property,  both  real  and  personal,  of  which  I  may  die  seized  and 
possessed  of,  to  have  and  enjoy  the  same  during  her  natural  life. 

3.  *'It  is  my  will  and  desire  that  my  son,  Richard  Burton  Irvine^ 
shall  reside  with  me  during  my  natural  life,  and  after  my  death 
during:  the  natural  life  of  my  wife,  and  to  take  charge  of  and  support 
myself  and  wife  during  the  time  of  our  lives,  and  after  the  death 
of  my  wife  I  will  and  bequeath  to  my  said  son,  Kichard  Burton  Irvine, 
the  tract  of  land  on  which  I  now  reside,  in  Hickman  county,  Ky., 
and  all  other  pr()])erty  that  may  be  on  hand  at  the  death  of  ray  said 
wife.  lam  owing  a  note  to  Mr.  S.  Morrow  for  about  $81,  with  about 
thirteen  years  interest,  which  my  son,  Richard,  is  to  pay  off  and 
satisfy.  Now  the  clear  understanding  and  intent  of  this  will  is  that 
my  son,  Richard  Burton  Irvine,  is  to  take  care  of  and  support  my 
wife  and  myself  during  our  natural  lives,  said  Richard  to  have  the 
use  of  my  land,  stock,  &c.,  during  that  time,  and  if  he,  my  said 
son  Richard,  shall  faithfully  discharge  that  duty,  and  pay  off  the 
Morrow  note,  then,  at  the  death  of  my  said  wife,  my  son,  Richard,  is 
to  have  and  to  hold  all  the  real  and  personal  property  of  which  I 
may  die  seized  and  possessed  of.  Now  (if)  my  son,  Richard,  shall 
at  any  time  during  the  life  of  my  said  wife  fail  to  support  and  take 
charge  of  her  in  the  proper  manner,  or  shall  leave  or  abandon  my 
wife  on  my  said  farm,  then  I  will  and  bequeath  my  wife  to  have 
full  power  to  sell  my  said  land  or  any  part  thereof  she  may  think 
proper  for  her  sup])ort  and  comfort,  w'itn  full  power  to  my  said  wife 
to  sell  and  convey  said  land  in  the  event  that  she  is  not  properly 
cared  for  and  supported  by  my  said  son,  Richard." 

It  was  executed  on  August  3,  1877,  and  the  testator  died  in  the  fall 
of  '1878.    His  widow  survived  him,  and  ditxi  in  January,  1886. 

He  had  been  twice  married.  By  his  first  wife  he  had  three  chil- 
dren, one  of  whom  died  without  issue;  and  eight  by  his  last  wife, 
one  of  whom  also  died  without  leaving  issue. 

This  action  was  brought,  in  November,  1886,  by  the  heirs  at  law 
of  the  testator,  save  one,  against  the  devisee,  Richard  B.  Irvine, 
who  was  then  in  possession  of  the  eighty  odd  acres  of  land  named 
in  the  will,  and  which  constituted  the  home  place  of  the  tft§tatar, 
asking  a  rejection  of  Richard's  claim  to  it  under  the  will,  and  that 
it  be  divided  among  the  heirs  at  law  of  Samuel  A.  Irvine. 

They  claim  that  the  devise  never  became  eflTective  because  of 
Richard's  failure  to  comply  with  the  conditions  upon  which  he  was 
to  have  the  property. 

The  testator  had  but  little  property  aside  from  the  land,  and  it  is 
not  of  nauch  value.  He  had  never  advanced  but  little  estate  to  his 
children,  and  all  of  the  parties  to  this  action  are  comparatively 
poor. 

It  is  urged  that  the  condition  upon  which  Richard  was  to  have- 
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the  land  was  a  condition  subsequent,  and  not  a  condition  precedent; 
and  that,  therefore,  even  if  he  has  failed  to  comply,  he  can  not  be  de- 
prived of  the  property,  unless  there  was  a  demand  for  performance, 
which  is  not  alleged. 

In  our  opinion,  however,  the  support  and  care  of  both  the  father 
and  mother  during:  their  lives  was  a  condition  precedent  to  the  vest- 
ing of  the  estate  in  the  appellant. 

The  will,  after  providing:  that  he  shall  perform  this  duty,  says: 
*'And  after  the  death  of  my  wife  I  will  and  bequeath  to  my  said 
son,  Richard  Burton  Irvine,  the  tract  of  land  on  which  I  now  re- 
side. *  *  *  The  clear  understandinir  and  intent  of  this  will  is^ 
*  *  if  he,  my  s^Ad  son  Richard,  shall  faithfully  discharge  that 
duty  and  pay  off  the  Morrow  debt,  then,  at  the  death  of  my  said  wife^ 
my  son,  Richard,  is  to  have  and  to  hold  all  the  real  and  personal 
property  of  which  I  may  die  seized;"  and  then  the  will  provides 
that  if  the  devisee  shall  fail  in  the  prescribed  duty  or  abandon  his 
mother  upon  the  farm,  then  she  shall  have  full  power  to  sell  and 
convey  it,  or  any  of  it  as  she  may  see  proper,  for  her  support,  show- 
ing conclusively  that  the  testator  did  not  intend  the  right  to  vest  in 
the  son  until  the  death  of  the  mother. 

It  was  evidently  the  expectation  of  the  testator  that  his  wife  and 
son  would  continue  to  reside  upon  the  farm  during  her  life. 

He  should  not,  however,  be  deprived  of  it,  if  their  doing  so  be- 
came for  any  reason  impracticable  or  fairly  unreasonable,  provided 
he  continued  to  care  for  and  support  her  during  her  life. 

The  object  of  the  testator  was  to  provide  a  home  and  support  for 
himself  and  wife  during  their  lives.  This  could  have  been  his  only 
object  in  providing,  if  the  son  supplied  them,  he,  at  the  death  of 
the  mother,  was  to  have  the  property.  This  was  the  reason  for  the 
preference  among  his  children.  There  is  nothing  showing  that  his 
affections  had  in  any  way  been  alienated  from  his  other  children, 
and  he  had  never  advanced  them  any  thing. 

All  the  surrounding  circumstances  su[)port  the  evident  purpose 
of  the  conditional  devise. 

The  question  next  arises,  has  there  been  a  substantial  compliance? 

The  children  are,  in  the  main,  the  witnesses.  Their  evidence  is 
very  conflicting.  It  shows  that  about  the  time  of  the  making  of 
the  will  Richard  took  charge  of  the  farm  and  remained  there  with 
the  old  people  until  his  father's  death,  about  a  year  after,  with  the 
exception,  perhaps,  of  some  temporary  absences.  He  had  the  ase 
of  the  farm  and  cared  for  them. 

After  the  death  of  his  father  the  mother  and  son  continued  to  live 
there  for  about  a  year,  when  another  son,  Robert,  and  his  wife  came 
there  to  live,  and  Richard  went  elsewhere  to  work  and  live.  After 
a  while  Robert  left,  and  another  married  son,  Edward,  and  his  fam- 
ily, took  his  place  for  a  time,  at  the  end  of  which  the  widow  left  the 
place  and  went  to  live  with  a  married  daughter,  where  she  re- 
mained five  or  six  years  and  until  her  death.  When  she  went  to 
her  daughter's  the  appellant  rented  the  land  to  a  stranger. 

There  is  testimony  tending  to  show  that  all  this  occurred  by 
agreement  between  the  appellant  and  his  mother. 

He  says  that  her  health  was  bad;  that  she  was  unable  to  do  the 
house  work  and  he  was  unable  to  hire  a  person  to  do  it ;  that  she 
needed  womanly  care  and  he  was  unmarried;  that  the  farm  was 
worn  and  impoverished  by  long  and  constant  cultivation  and  insufii- 
cient  to  furnish  them  a  living,  and  that  these  circumstances  required 
a  change.    He  is,  to  some  extent,  supported  in  this  statement. 
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There  is  testimony  counter  to  all  this,  however,  and  the  matter 
^  if»,  at  least,  in  equipoise. 

;        .  He  appears  to  have  rent^  tho  land  upon  shares  after  he  left  the 

1  place,  and  to  have  given  the  landlord's  portion,  or  the  most  of  it,  to 

5  his  mother.    But  evidently  the  testator  did  not  intend  that  one  of 

;  his  children  should  have  his  entire  estate  at  the  death  of  his  wife, 

if  that  one  merely  rented  out  the  land  and  gave  the  rent  to  the 
;'  mother. 

[  The  appellant  probahly  furnished  his  mother  some  necessaries  of 

I  life,  but  it  is  doubtful  if  the  rent  he  received  did  not  equal  all  he 

^  gave  to  her. 

It  is  evident  her  desire  was  to  live  at  the  home  place.    This  is 
\  amply  proven.    She  doubtless  consented  to  the  changes  through  the 

I  son's  persuasion,  but  remained  unsatisfied  until  her  death     It  is 

t;  '  '.  questionable  from  the  testimony  whether  she  or  the  appellant  paid 

1^  the  Morrow  debt. 

The  lower  court  considered  all  the  evidence.  The  judge  doubt- 
less knew  the  witnesses.  His  conclusion  is,  of  course,  entitled  to 
weight,  and  after  a  reading  of  the  testimony  we  do  not  feel  at 
liberty  to  disturb  his  finding  upon  the  facts,  that  the  appellant  did 
not  comply  with  the  conditions  upon  which  he  was  to  have  the 
property. 
Judgment  aflSrmed. 


Abell.  v.  Abell. 

(Filed  leb.  21,  1891— iN'b^  (o  be  reported.) 

Lien — Purchase  money — Mortgages— T\^^  holder  of  a  note  secured  by  a 
mortgage  lien  on  land  is  preferred  to  the  holder  of  a  prior  ptirchase-moDey 
note  executed  by  the  mortgaf^or,  where  the  deed  fails  to  sta<^e  the  amoont  of 
purchase  money  unpaid. 

Kives  &  Spalding  for  appellant. 

Thompson  <fe  McChord  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  controversy  in  this  case  is  between  the  widow  of  Geonse 
Abell,  deceased,  and  Lizzie  Abell.  The  father  of  George  and  Lizzie 
Abell  conveyed  to  George  Abell  a  tract  of  land,  and  took  his  note 
for  the  purchase  money.  No  lien  was  retained  in  the  conveyance 
to  secure  its  payment.  Lizzie  Abell,  under  the  will  of  her  father, 
became  entitled  to  the  note,  and  is  now  asserting  a  lien  on  the  land 
for  which  the  note  was  given.  There  is  no  dispute  as  to  its  being  a 
purchase-money  note,  that  fact  being  admitted  by  the  pleadings, 
and  in  a  former  adjudication,  in  which  George  and  Lizzie  Abell 
were  parties. 

The  conveyance  was  made  when  the  revised  statutes  were  in  force. 
The  widow,  who  claims  dower,  and  Lanham,  who  is  a  mortgagee 
from  her  husband,  assert  that  Lizzie  Abell  has  no  lien  on  the  land, 
but  must  be  classed  with  the  general  creditors.  We  think  that  such 
has  been  the  ruling  of  this  court  in  a  number  of  cases.  The  case  of 
Neal  v.  Davis,  17  B.  M.,  113,  was  overruled,  and  numerous  adjudged 
oases  found  since  then,  holding  that  as  between  the  vendor  and  the 
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vendee,  where  the  deed  failed  to  state  the  amount  of  purchase 
money  due,  the  vendor  waived  his  lien,  and  none  existed  for  any 
purpose.  These  decisions  were  under  the  revised  statutes ;  but  now, 
under  the  general  statutes,  the  vendor,  as  between  himself  and* his 
vendee,  has  a  lien  for  the  purchase  money  whether  the  amount  due 
is  stated  in  the  deed  or  not ;  but  as  to  bona  fide  creditors  and  pur- 
chasers, the  lien  is  last  if  it  fails  to  show  what  part  of  the  considera- 
tion remains  unpaid. 

In  this  view  of  the  question  raised  it  follows  that  the  chancellor 
erred  in  holding  that  the  appellee,  Lizzie  Abell,  had  a  lien,  and  the 
judgment  is,  therefore,  reversed  for  proceedings  consistent  with  this 
opinion. 

Chapman  v.  StockweU,  18  B.  M.,  650;  Long  v.  Rusk,  2  Bush,  — ; 
Maupin  v.  McCormick,  2  Busli,  206;  Gritton  v.  McDonald,  3  Met., 
2i32. 


Bowling's  adm'r,  &c.  v.  Siiephekd. 

{Filed  Feb,  21,  189L) 

DicedenCi  estate — Property  set  apart  to  wittow — A  debtor's  lands  were  sold 
under  execotions,  bat  no  deed  was  made  to  the  parchasers.  After  the  death 
of  the  debtor  his  widow  bronght  an  action  to  settle  his  estate  as  an  insol- 
vent estate.  The  court  adjudged  that  the  purchasers  were  entitled  to  a  lien 
on  the  property,  subject  to  the  dower  right  and  one-third  of  the  rents  and 
profits  while  the  estate  was  in  the  hand'^  of  the  receiver,  to  which  there  was 
no  objection  by  the  creditors ;  but  they  object  to  the  court  allowing  as  a 
olaim,  payable  out  of  said  land,  of  equal  dignity  with  their  d^bts,  the  claim 
of  the  widow  for  $197,  to  make  up  a  deficiency  of  personal  estate  on  hand. 
I/eiJ — That  a  deficiency  of  personal  estate  can  not  be  made  up  out  of  land 
belonging  to  decedent.     Such  is  evidently  not  the  meaninj;  of  the  statute. 

E.  F.  Dulin  and  J.  D.  Jones  for  appellants. 

R.  C\  Burns  for  appellee. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

B.  F.  Shepherd's  real  estate  was  sold  under  executions  in  favor  of 
the  appellants'  intestates,  which  was  purchased  by  them,  but  no 
<leed  was  made  to  the  purchas(;rs.  Thereafter,  B.  F.  Shepherd  and 
the  purchasers  havinjr  died,  the  appellee,  widow  of  B.  F.  Shepherd, 
in  an  action  to  settle  B.  F.  Shepherd \s  estate,  as  an  insolvent  estate, 
claimed  out  of  the  real  estate  the  value  of  her  dower  in  said  real 
estate  in  money,  and  the  value  of  the  personal  property  which  she 
was  entitled  to  have  set  apart  to  her,  but  which  was  not  on  hand. 
The  lower  court  allowed  the  appellants  a  lien  on  said  real  estate  for 
the  respective  amounts  of  their  executions,  subject  to  the  value  of 
the  appellee's  dower  and  one-third  of  rents  while  said  real  estate 
was  in  the  hands  of  the  receiver,  to  which  the  a])pellants  do  not 
except.  The  court  also  allowed  the  a])pellee  about  8197  in  lieu  of 
personal  projHTty  not  on  hand,  to  be  jjaid  out  of  the  purchase  money 
of  said  real  estate,  and  to  be  of  equal  dignity  with  the  lien  of  the 
appellant*^,  to  which  the  api)ellants  except. 

The  court  seemed  to  ^o  upon  the  idea  that  the  statute,  exempting? 
in  favor  of  the  widow  certain  articles  of  property,  if  on  hand— if 
not,  their  value  '*in  other  property  or  money'^— included  real  estate 
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as  well  as  perscyial  estate.  This  is  certainly  not  so,  for  the  real  estate 
descends  directly  to  the  heirs  at  law,  the  title  to  which,  eo  instanti 
with  the  death  of  the  intestate,  passes  to  said  heirs;  and  it  is  pre- 
sumed that  if  the  Legislature  had  meant  to  subject  this  estate  to  the 
payment  of  the  deficiency  of  personal  estate  required  to  be  set  apart 
to  the  widow,  appropriate  words  would  have  been  used  for  that 
purpose.  But  the  words  employed  do  not  mean  that.  The  exemp- 
tion in  favor  of  the  widow  is  certain  articles  of  jiersonal  property, 
and  the  expression,  *'other  property,"  certainly  refers  to  personal 
property  that  may  be  on  hand. 

The  levy  of  said  executions  was  valid,  but  the  proceedings  there- 
after had  were  irregular;  consequently,  the  court  only  allowed  a 
lien  on  the  land,  to  which  the  appellants  did  not  exce|)t,  but  only 
excepted  to  the  action  of  the  court  in'  reference  to  said  matter  of 
$197,  which  was  error,  and  the  judgment  as  to  that  matter  is  re- 
versed and  remanded  for  further  proceedings  consistent  with  thi» 
opinion. 

Board  of  Trustees  Morganfield  Pum.ic  School  v. 

Thomas,  <tc.  1 

(  Filed  Feb.  24,  181)1— .Vo^  (o  be  reported.) 

Constitutional  laiv-^SifiooIs- -k.\\  act  of  the  Legisiatare,  aathorizinf^  the  es-  1 

tablishment  of  r  public  school  district  in  a  described  boundary,  for  the 
purpose  of   aiding  the  common   schools  and   affording   better  edaeational  ! 

facilities  for  the  white  children  of  said  district,  is  not  unconstitutional,  be- 
cause it  provides  for  the  application  of  the  portion  of  the  school  fund  due 
said  district,  under  the  control  of  trustees  to  be  elected  for  said  district,  as  ; 

all  white  children  in  said  district  have  the  privilet^e  of  attending  said 
school.  The  consent  of  the  white  voters  may  be  taken  as  to  the  establish* 
ment  of  said   district  and  as  to  raising  of  additional  sums  of  money  by  I 

taxation  in  aid  of  said  school.     The  constitutionality  of  said  tax,  a*  a  dis-  I 

crimination  against  negroes,  does  nt>t  arise  in  this  case.  The  prohibition 
of  the  use  of  text  bouks  relating  to  any  sect  or  religion  is  not  objectionable.  1 

Hughes  tfe  Hughos  and  J.  W.  Marsliall  for  appellant. 

Chapezo,  Spalding  <&  Adair  for  appt^lees.  j 

Appeal  from  Union  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

April  19,  1SH(),  *'an  act  to  establish  a  public  school  in  Morganfield,  i 

in  Uni«>n  county,"  was  passed,  by  which  territory  em  bracked  within  ' 

a  described  boundary  was  made  a  school  district,  under  control  of  a  1 

board  of  truste^^  named,  and  their  successors,  styled  the  Board  of  I 

Trustees  of  the  Morganfield  Public  School,  and  to  be  a  corporation 
with  power  to  buy  such  real  and  personal  estate  as  necessary  for 
school  purposc^s. 

March  24,  1888,  an  act  amending  the  original  one  was  passed,  by 
which  it  was  provided  an  election  should  be  held  as  soon  as  practic- 
able, at  which  to  submit  to  the  legal  white  voters  of  the  district  the 
proposition  to  accept  provisions  of  the  act  of  1886  and  amendment; 
and  that,  in  case  of  a  majority  of  votes  beinj^  in  favor  of  it,  there 
should  be,  on  the  tirst  Monday  in  August  thereafter,  elected  five 
trustees  to  succeed  those  named  in  the  act. 

It  appears  the  board  of  trustees  did  submit  to  the  white  voters  of 
the  district,  so  created,  a  proposition  which,  as  described  in  the 
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printed  notice  of  election,  was  **adoption  of  the  charter  granted  by 
the  Legislature  of  Kentucky  to  establish  a  system  of  common 
'  schools  in  the  town  of  Morganfield,"  a  copy  of  the  acts  mentioned 
accompanying  the  notice,  and  a  majority  of  the  legal  votes  cast 
were  in  favor  of  the  proposition.  But  no  ele<?tion  of  trustees,  as 
provided  for,  was  thereafter  held,  for,  June  28,  1888,  this  action  was 
instituted  by  appellees,  citizens  and  tax-payers  of  the  district,  for 
an  injunction  restraining  appellants,  the  board  of  trustees  named  in 
the  act,  from  proceetling  further  to  carry  out  its  provisions.  The 
8Ui>erintendent  of  common  schools  of  Union  county,  and  trustees  of 
Union  Academy  were  also  made  defendants  and  called  on  to  inter- 
plead, but  it  does  not  seem  they,  or  ei.her  of  them,  have  filed  any 
pleading  in  the  case.  By  an  amended  petition  the  trustees  of  the 
colored  school  of  the  ]N[organl1eld  common  school  district  were  made 
defendants,  but  they  did  not  appear  to  answer.  Appellants  filed  an- 
swer, but  to  it  a  general  demurrer  was  sustained,  and  judgment  ren- 
dered perpetuating  the  injunction  prayed  for  in  the  petition. 

There  is  no  allegation  by  appellees  that  the  acts  of  appellants  have 
been  without  or  in  violation  of  the  provisions  of  the  statute.  But 
the  ground  upon  which  the  judgment  appears  to  have  been  based 
and  counsel  insis*^  upon  affirmance  is,  that  it  is  unconstitutional. 

The  manifest  design  of  the  statute  was,  by  additional  taxation 
within  the  district  thus  created,  to  have  better  school  buildings^ 
hij^her  branch(»s  of  ejlucation  taught,  and  longer  school  terms  than 
the  annual  share  of  the  common  sclujol  fund,  to  which  the  district 
will  be  entitled,  would  alone  afford;  and  to  that  end  the  board  of 
trustees  was  empowered,  upon  acceptance  of  the  provisions  of  the 
stiitnte  by  a  majority  of  voters,  to  issue  and  sejl  bonds  of  the  district 
of  a  limited  amount,  and  apply  the  proceeds  to  the  j)urpose  of  the 
school,  and  in  purchnsintf  property  and  erecting  buildings.  Provision 
was  also  made  for  levy  and  collection  of  taxes  not  exceeding  a  rate 
fixe<l,  to  be  applied  to  payment  of  current  expenses  of  the  school, 
and  principal  and  inierest  of  the  bonds. 

It  has  been  expressly  held  by  this  court  that  the  Creneral  Assem- 
bly has  the  power  to  establish  a  system  of  educatio'n,  in  a  particular 
district,  in  aid  of  common  schools,  by  which  a  tax  is  imposed  that 
the  M-hool  may  be  tauirht  the  entire  year,  or  the  higher  branches  of 
education  brought  within  reach  of  all  the  children,  provided  there 
is,  at  the  same  time,  tanglit  ordinary  branch(»s,  and  the  school  is  free 
and  ojien  to  all.  Legislative  power  has  also  been  recognized  by  this 
court  to  change  the  boundary,  or  to  create  out  of  one  or  more,  or 
parts  of  existing  districts,  a  new  one;  and  when  title  to  school  prop- 
erty is  not  vested  in  or  do(»s  not,  by  the  change,  revert  to  an  indi- 
vidual owner,  it  has  been  held  to  belong  to  the  district  in  which  it 
may  be  situated,  if  used  for  scliool  purjiosi's.  The  power  to  author- 
ize local  taxation  for  erection  of  school  buildings  has  been  so  often 
dc*cided  to  exist,  it  is  no  longer  an  o|)en  question,  Newman  v. 
Thompson,  0  Ky.  Law  Rkp.,  11)9;  Board  of  Trustees  of  Harrods- 
burg  V.  llarrodsburg,  K.  I).,  Ibid.,  G()5 ;  Fitzpatrick  v.  Board  Trustees 
of  Mt.  Sterling,  P.  G.  vS.,  10  Ky.  I^aw  Rkp.,  12;  Williamsburg  G.  S. 
District  v.  Webb,  Ac.,  11  Ky.  Law  Rep.,  4r)(j. 

Article  11  of  the  Constitution  provides  that  the  fund  therein  men- 
tioned, together  with  any  sum  thereafter  raised  in  the  State  by  tax- 
ation or  otherwise,  for  purposes  of  education,  shall  be  held  inviolate 
for  the  purpose  of  sustaining  a  system  of  common  schools.  It  has 
be€»n,  thcefore,  held  the  Legislature  can  not,  by  special  acts,  appro- 
priate portions  of  the  school  fund  to  particular  counties;  for  the 
Constitution  provides  for  election  of  superintendent  of  public  in- 
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struction,  and  though  his  duties  may  be  prescribed  by  statute,  it 
was  nianiferftly  intended  a  general  superintendence  of  the  common 
school  system  is  to  be  entrusted  to  him  and  no  other  agent.  But  as 
all  other  ofiicers  necessary  to  the  .successful  conduct  of  the  system 
are  created,  and  their  power^n  and  duties  fixed  by  statutes,  it  would 
seem  legishitive  power  exists  to  authurize  trustees  of  a  district,  in 
which  what  is  called  a  graded  school  may  be  established,  to  receive 
and  pay  out  the  common  school  money,  to  which  it  may  be  entitled, 
just  tis' trustees  of  any  other  district  might  be  empowered  to  do, 
provided  such  graded  school  be  established  and  kept  in  aid  of  com- 
mon schools. 

It  is,  however,  contended  by  counsel  that  there  is  nothing  in  the 
act  we  are  considering  which  makes  the  school  provide<l  for  a  com- 
mon school,  nor  subject  to  common  school  laws.  But  it  seems  to  us 
the  general  purpose  of  that  act  is  to  aid  the  common  school  of  the 
district,  liy  affording  educational  facilities  which  would  not  be  other- 
wise in  reach  of  many  children,  and  was  intended  and  can  l>e car- 
ried out  in  entire  harmony  with,  and  subordinate  to,  the  common 
school  system.  The  territory  laid  off  is  in  terms  described  as  a 
school  district.  By  section  11  all  white  children,  over  six  years  of 
age,  within  the  district,  shall  have  equal  right  of  admission  to  the 
school,  and  no  fees  or  tuition  shall  ever  be  charged  ;  and,  moreover, 
payment  of  the  share  of  common  school  money,  due  that  district, 
can  not  be  made  to  the  trustees  until  all  the  conditions  prescril)ed 
by  the  genenil  law  exist  and  are  complied  with.  In  fact,  construing 
the  act  according  to  the  fair  imi)ort  of  language  used,  and  in  con- 
nection with  the  general  law,  as  should  be  done,  no  greater  sum 
than  the  district  would  otherwise  receive  from  the  common  school 
fund  can  ever  be  drawn  by  the  trustees,  nor  any  part  of  it  diverted 
from  the  purpose  for  which  the  common  school  system  was  estab- 
lished. Such  being  the  case,  we  do  not  st*e  wherein  the  letter  or 
reason  of  the  Constitution  is  violated  by  the  act. 

It,  therefore,  is  only  necessary  to  consider  some  provisions  of  the 
act  specially  objected  to.  By  section  2o  the  interest  of  the  Union 
Academy  in  the  school  building  and  grounds  in  Morganfield  is  made 
to  vest  in  the  public  school  created  by  the  act.  The  trusting  of  that 
academy  are  made  parties  to  the  action,  but  do  not  set  up  claim  to 
the  property,  and  it  is,  therefore,  umiecessary  to  now  consider  the 
validity  of  that  section  of  the  act;  for,  whether  it  be  or  nut  valid, 
it  may  be  stricken  out  without  imi)airing  the  statute,  or  affe(*ting 
the  general  design  of  it. 

It  has  heretofore  been  decided  by  this  court  to  be  competent  tor 
the  Legislature  to  create  graded  schools  for  the  benefit  of  white  chil- 
dren, where  only  |)roperty  of  white  persons  is  taxed  for  the  purpase; 
and  the  common  school  system  has  for  years  been  conductKl  with- 
out (iU(\stion  upon  the  plan  of  separating  the  two  ractN.  Moreover, 
the  trustees  of  the  colored  common  school  of  Morganfield,  though 
made  parties  to  the  action,  do  not  appear  to  complain,  nor  do<^any 
one  else  of  the  nt^gro  race  do  so;  and  whether  their  constitutional 
rights  are  invaded  is  not  now  a  necessary  subject  of  inrpiiry. 

Section  1*2  T)rovid(  s  that  no  catechism  or  other  form  of  rcligiott^ 
belief  shall  be  taught  or  inculcated  in,  nor  shall  any  class  book  l)e 
used  or  adopted  for  said  school  which  reflects  upon  any  religious 
denomination;  nor  shall  any  class  or  classes  be  so  conducted  iisto 
interfere  with  the  religious  belief  or  practiee  of  parents  or  pupils. 

It  seems  to  us  that  section  is  in  harmony  with  the  acceptwl  and 
long-recogni/ed  theory  upon  which  the  governments,  both  Federal 
and  State,  are  founded  ;  and  it  is  esj)ecially  applicable  to  proiKT  and 
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successful  conduct  of  the  common  school  system,  the  name  of  which 
implies  common  benefits  of  free  schools,  secured  by  common  bur- 
dens upon  all  alike,  without  regard  to  or  giving  special  advantages 
or  privilegt^s  to  any  particular  form  of  religfious  belief,  which  would 
very  soon  destroy  the  usefulness  of  the  system. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 


Johnson  v.  Commonwealth. 
{Filed  Feb,   26,  1891~iVoJf  to  be  repor(ecL) 

Critnitnil In-iV — Rape — Appeais--T\\B  Court  of  Appeals,  iii  consideration  of 
a  conviction  for  rape,  is  not  authorized  to  reverse  the  judgment,  because  in 
the  judgment  of  the  court  there  is  not  enough  evidence  to  sustain  the  find- 
ing of  the  jury.  The  only  question  to  be  considered  is,  whether  there  is 
any  evidence  to  support  the  verdict.  In  this  case  no  objection  is  urged  to 
the  instructions,  and  while  the  evidence  to  sustain  the  charge  is  slight,  the 
verdict  of  the   jury  will  not  be  disturbed. 

2.  Indictment — The  caption  of  an  indictment  is  headed  "Circuit  Court" 
without  (jriving  the  name  of  the  county.  This  is  a  substantial  compliance 
with  section  122,  Criminal  Code,  when  the  body  of  the  indictment  shows  that  it 
was  found  by  a  ki^^^^^  JQ^y  of  Fayette  county  and  presented  and  filed  in  the 
Fayette  Circui(>  Court,  the  court  havinj^  jurisdiction  of  the  offense. 

Geo.  Denny,  jr.,  for  appellant. 

P.  W.  Hardin  and  Chas.  J.  Bronston  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

This  is  a  conviction  for  rape. 

The  accused  demurred  to  the  indictment  because  the  caption  of  it 
fails,  in  part,  to  name  the  court  in  which  it  was  pr€\sented.  It  is 
head'^'d  **Circuit  Court"  merely,  without  giving  the  name  of  the 
county  in  which  it  was  found. 

Section  122,  of  the  Criminal  Code,  provides  that  an  indictment 
must  contain  the  title  of  the  prosecution,  specifying  the  name  of  the 
court  in  which  it  was  presented  and  the  name  of  the  parties. 

The  form  for  an  indictment  prescribed  by  section  123,  which  it 
provides  shall  be  substantially  as  therein  set  forth,  gives  the  name 
of  the  county  as  a  part  of  the  style  of  the  court. 

It  is  undoubtedly  the  proper  practice  to  do  so;  but  it  appears  in 
this  instance  from  the  record  that  it  was  found  by  the  grand  jury  of 
Fayette  county,  and  the  orders  show  that  it  was  presented  to  and 
filed  in  the  Fayette  Circuit  Court,  which  was  the  proper  court  for 
such  a  proceeding. 

The  irregularity  is  not,  therefore,  ground  for  reversal.  It  is  not 
suggested  that  there  was  any  other  legal  error.  It  is  conceded  by 
the  silence  of  counsel  that  the  jury  were  properly  instructed,  but  it 
is  insisted  that  this  court  should  reverse  the  judgment  upon  the 
in  rits. 

The  punishment  awarded  is  a  severe  one.  Fifteen  years  confine- 
ment in  the  penitentiary.  There  are  some  circumstances  proven  in 
the  case,  which,  to  our  minds,  render  it  very  doubtful  whether  the 
conviction  is  a  just  one. 
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The  accused,  who  is  a  colored  man,  had,  upon  the  day  before  the 
night  upon  which  it  is  charged  he  connmitted  the  offense,  came  to 
the  county  of  Fayette,  from  an  adjoining  county,  upon  busine«  for 
his  employer.  He  stopped  to  stay  all  night  at  the  h(»use  of  a  gen- 
tleman to  whom  he  had  a  note  from  his  employer. 

A  colored  woman  lived  in  a  cabin  in  the  yard  of  this  gentleman, 
and  she  claims  that  during  the  nig^ht  the  accused  got  in  at  u  window 
of  her  abode,  and  by  threat  of  personal  violence  had  carnal  con- 
nection with  her.  She  testifiers  in  substance  that  the  first  she  knew 
of  his  presence  he  was  sitting  upon  the  side  of  the  bed  with  his 
hand  upon  her  person.  She  then  made  no  outcry,  but  merely  asked 
who  it  was,  and  then,  as  she  says,  the  accused  threatened  to  kill  her 
with  an  open  knife,  which  he  had  in  his  hand,  if  she  did  not  sub- 
rait  ;  that  he  then  laid  the  knife  on  a  table  in  the  room,  after  which 
he  got  in  bed  and  had  carnal  intercourse  with  her. 

She  testifies  that  she  made  no  outcry  through  fear:  but,  acwirdingf 
to  her  own  statement,  no  threat  of  violence  was  made  until  after 
she  inquired  as  to  the  identit\^  of  the  person,  and  but  little  resist- 
ance was  offered  by  her. 

The  singular  part  of  her  story  is,  however,  that  her  bastard  baby, 
a  year  old,  was  sleeping  upon  her  right  arm,  and  a  girl  ten  years 
of  age,  who  was  the  baby's  nurse,  was  also  sleeping  in  the  sime 
bed,  and  neither  of  the  children  wakened  until  after  the  awused 
left  the  cabin. 

To  constitute  the  offense  there  miist  be  force,  or  putting  in  fear,  or 
an  actual  resistance  of  the  will  upon  the  part  of  the  female. 

If  there  was  not  consent  upon  the  part  of  the  complainant,  it  is 
strange  that  the  transaction  could  have  taken  place  and  the  other 
persons  in  the  same  bed  remained  sleeping. 

The  jury,  however,  considered  the  evidence  and  returned  a  ver- 
dict of  "guilty ; ''  and  as  there  is  some  evidence  to  support,  the  find- 
ing, we  have  no  power  to  interfere.  The  circumstances  to  which  we 
have  alluded,  and  which  create  doubt  in  our  minds  as  to  the  guilt 
of  the  appellant,  can  only  be  considered  ui)on  an  application  to  the 
proper  authority  for  executive  clemency. 

Section  340  of  our  Criminal  Code  provides  that  a  judgment  of  crm- 
viction  may  be  reversed  for  aui/  error  of  law  appearing  in  the  rec- 
ord, if,  upon  consideration  of  the  entire  case,  this  court  is  satisfied 
that  the  substantial  rights  of  the  accused  have  been  ])rejndiced. 

This  court  has  no  revisory  power  over  a  verdict  in  a  criminal  cause, 
merely  because  the  evidence  preponderates  against  it. 

The  fact  that  in  our  opinion  there  is  not  snfflcient  testimony  to 
support  it,  is  not  a  reversible  error.  The  only  inquiry  under  the 
law  this  court  can  make  as  to  the  evidence  in  the  exercise  (tf  its  ap- 
pellate jurisdiction,  is  whether  there  is  any  testimony  conducing  to 
show  guift.    Vo wells  v.  Commonwealth,  83  Ky.  Rep'.,  193. 

Guided  by  this  rule,  we  feel  compelled  to  afl&rm  the  judgment  be- 
low, and  it  is,  therefore,  so  ordered. 


Carter  Bros.  &  Co.  v.  Martin,  Ac. 

{Filed  March  3,  1891.) 

Husband  and  wife -^  Wife  trading  as  feme  sole — Fraud — A  creditor,  after  re- 
turn of  nulla  Ifona^  neeks  to  subject  a  storehouse  and  lot  to  the  satisfaction 
of  his  debt.     The  wife,  having  no  property  whatever,  was  empowered  bj 
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decree  of  court  to  trade  aa  a  jem^  sole.  After  soch  decree  was  rendered,  her 
hnsbaud,  bein^  a  good  business  man,  owning  a  storehouse  on  which  a  mort- 
gage for  a  considerable  sum  existed,  took  charge  of  the  store  and  conducted, 
in  the  name  of  his  wife,  the  business  of  selling  groceries  and  other  goods, 
besides  conducting  a  saloon  in  the  building,  while  his  wife  gave  the  busi- 
ness no  atteLtion  whatever,  devoting  her  entire  time  to  her  household  duties. 
From  the  profits  of  the  business  conducted  by  her  husband  the  mortgage 
debt  on  the  storehouse  was  paid  off,  and  a  farm  was  purchased  and  paid 
for,  besides  the  stock  of  goods  was  greatly  increased.  The  husband  was, 
during  a  part  of  the  time,  postuiaster,  receiving  §l.'>()  a  year.  Held — That 
the  business  was  conducted  with  the  fraudulent  intent  of  protecting  the 
«arnin^s,  made  by  the  labor  and  attention  of  the  husband  to  business,  from 
the  reach  of  his  creditors.  The  object  of  the  statute  authorizing  a  married 
woman  to  trade  as  a  f^ine  sote  seems  to  have  been  grossly  violated  in  this 
<;ase,  and  the  profits  arising  from  the  business  will  be  subjected  to  the  pay- 
ment of  the  hnsband's  debts  ;  the  storehouse  and  goods  are,  therefore,  sub- 
ject to  said  claim. 

Dulaney  <t  Mitchell  for  appellants. 

Wright  <t  McElroy  for  appellees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellants,  Carter  Bros.  <&  Co.,  obtained  a  judgment  in  the 
Warren  Circuit  Court  against  C.  S.  Martin  for  the  sum  of  $501.80, 
with  interest  froiri  the  tirst  of  January,  1887,  and  the  costs.  An 
execution  was  issued  on  the  judj^ment*  and  a  return  of  nulhi  bona 
made  by  the  sheriff.  This  action  was  then  instituted  to  subject  to 
the  payment  of  this  debt  a  storeliouse  and  lot  in  the  possession  of 
C.  S.  Martin  and  his  wife,  A.  A.  Martin,  and  the  claim  to  relief  re- 
sisted on  the  ground  that  the  property  in  controversy  belonged  to 
the  wife,  and  not  to  the  husband,  and  if  not  the  property  of  the 
wife,  that  she  held  the  benefit  of  a  mortj^rage  lien  upon  it  superior  to 
that  asserted  by  the  plaintifls. 

The  wife,  A.  A.  Martin,  was  made  a  feme  aofe  by  a  judgment  of 
the  Warren  Circuit  Court,  at  its  February  term  in  the  year  1871,  her 
husband  being  a  party  to  the  action,  and  that  judgment  now  in  full 
force. 

At  the  time  the  judgment  was  rendered  the  wife  had  no  estate 
whatever,  and  the  husband  owned  the  storehouse  and  lot,  and  the 
dwelling  house  with  a  mortgage  upon  it,  or  the  storehouse  and  lot, 
for  $1,000  to  one  Gossom.  They  had  a  family  of  children,  and,  from 
the  testimony  before  us,  the  husband  was  j)ossessed  of  excellent,  if 
not  superior,  business  qualifications.  He  was  postmaster  for  eij^cht- 
een  years  in  the  little  villao^e  of  Oakland,  where  the  property  is 
located,  from  which  he  derived  a  revenue  to  aid  in  the  support  of 
himself  and  family,  amounting?  to  $150  per  annum.  This  was  the 
pecuniary  condition  of  the  husband  and  wife  at  the  time  the  wife 
was  made  a  feme  sole. 

As  soon  as  that  judgment  was  rendered  C.  S.  Martin,  the  hus- 
band, purchased  a  stock  of  goods,  valued  at  $400  or  $500,  and  beo:an 
merchandising:  in  the  name  of  his  wife,  having  also  made  the  pur- 
chase in  her  name.  He  also  ran  a  saloon  in  her  name,  from  which 
he  realized  a  profit  of  about  $150  per  month,  and  continued  to  run 
it  until  the  local  option  law  went  into  effect,  and  when  that  was 
does  not  appear.  They  hav^e  accumulated  a  farm  containing  about 
fiixty  acres,  paid  off  the  mortgage  debt  to  Gossom,  and  now  have  a 
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stock  of  goods  valued  at  $700..  In  the  meantime  they  have  raised 
a  family  of  children,  some  of  whom  were  large  enough  to  aid  Id 
conducting:  the  store. 

The  wife  confined  herself  to  the  conduct  of  her  household  affaiR 
and  took  no  part  in  the  manaj^ement  of  the  saloon  and  storehou'^, 
but  the  whole  of  it  was  operated,  managed  and  used  by  the  hus- 
band, in  the  name  of  the  wife,  and  the  accumulations  invested  and 
expended  in  the  same  way.  The  mode  of  transacting  the  buf^inesii 
was  notorious  and  known  to  the  neighborhood,  and  nothing  con- 
cealed as  to  the  rights  of  the  parties,  and  still  the  husband,  whose 
legal  and  marital  obligations  placed  him  at  the  head  of  his  family 
and  required  him  to  support  and  maintain  them,  was  the  meritori- 
ous cause  of  these  accumulations  of  property,  and  for  many  yesirs 
devoted  his  time  and  his  experience  in  business  to  the  active  control 
of  what,  in  fact,  was  his  estate,  and  not  that  of  the  wife. 

The  statute  under  which  the  wife  is  nmde  a  feme  jio^e,  or  rather 
the  proceedings  under  it,  are  ex  parte^  and  while  this  action  is  not 
an  attack  upon  that  judgment,  it  does  not  stand  in  the  way  of  sub- 
jecting the  property  of  the  husband,  although  in  the  wife's  name,  to 
the  payment  of  his  debts.  There  was  an  object  in  view  in  enacting 
that  statute.  It  was  to  enable  married  women  with  property,  hav- 
ing thriftless  and  improvident  husbands,  to  manage  and  control  it 
and.  the  proceeds  for  her  own  use,  and  the  fact  tha':  the  husband 
may  have  had  an  agency  in  improving  or  increasing  the  wife's 
estate  by  rendering  personal  service  in  its  control,  would  not  au-  | 

thorize  the  chancellor  to  appropriate  it  to  pay  his  debts;  or  where 
the  husband,  by  reason  of  his  habits,  is  unable  to  make  a  living  for 
his  family,  the  wife,  the  facts  showing  that  she  is  better  suited  to  be  1 

at  the  head  of  the  household,  may  be  made  a  feme  Hole;  or  where  \ 

the  wife  has  an  estate  and  the  husband  becomes  insolvent,  the  estate 
and  its  proceeds  may  be  controlled  by  the  wife  for  her  own  use.  In 
all  such  cases  the  claim  of  the  wife  to  control  her  estate  appeals 
directly  to  the  chancellor,  and  she  may  avail  herself  of  this  statut?  , 

for  the  better  security  of  her  property.  | 

In  this  cast^the  wife  had  no  estate,  and  the  husband  ownerl  none 
but  the  lot  in  controversy,  with  the  incumbrance  upon  it  of  the 
Gossom  debt.  The  husband  w;is  insolvent,  and  the  wife,  if  the 
claim  of  the  creditor  is  denied  in  this  case,  has,  in  eifect,  said  to  the 
chancellor,  I  want  my  husbmd  to  be  placed  in  nucrh  a  condition  as 
to  enable  him  to  conduct  a  store,  saloon  and  other  business  trani^ac- 
tions  in  my  name,  and  the  accumulations  applied  to  my  us.*,  to  the 
exclusion  of  his, creditors.  I  own  no  estate,  but  this  is  the  object  in 
view.  ' 

Such  is  the  result  of  these  business  transactions,  as  appears  froro 
the  testimony  of  the  husband  himself;  and  if  these  facts  had  been 
presented  to  the  chancellor  as  they  have  be»en  made  to  appe:ir  by  ' 

the  creditor  in  this  case,  no  judgment  would  have  been  rendered 
permitting  the  wife  to  trade  as  a  feme  sole. 

It  is  not  a  question  as  to  how  far  the  husband  may  go  in  rendering  | 

personal  service  to  the  wife  in  the  control  of  her  estate,  but  the  in- 
quiry is,  can  the  wife,  without  any  capital  whatever^  claim  the 
accumulations  of  property  arising  by  reason  of  the  business  capacity 
of  ihe  husband,  devoted  through  a  long  p3riod  of  years  in  the  sole 
management  and  control  of  the  business,  to  the  exclusion  of  his 
creditors?  He  made  a  purchase  of  a  few  hundred  dollars'  worth  of 
goods,  in  his  wife's  name,  that  grew  to  a  business,  in  a  few  yeiirs,  of 
$7,001)  or  $8,000 ;  kept  a  saloon,  out  of  which  he  made  $150  a  month  ; 
was  postmaster,  from  which  he  secured  a  like  amount  per  year; 
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and  during  that  whole  period  the  wifepfave  the  buflinefls  no  personal 
attention,  but  devoted  her  time  to  the  duties  of  her  household,  while 
her  husband  made  every  dollar  by  his  own  eilergy  and  application 
to  business. 

The  claims  of  creditors,  existing:  when  this  judgment  was  ren- 
dered, may  be  barred  by  time,  as  against  the  wife,  but  no  limitation 
is  relied  on  in  this  case,  the  appellant  becoming  a  creditor  since  the 
judgment  of  1871  was  rendered.  In  our  opinion  the  storehouse  and 
lot  should  have  been  subjected  to  the  payment  of  his  claim.  The 
title  is  in  the  husband.  He  paid  the  mortgage  debt  out  of  the  pro- 
ceeds of  the  store,  and  it  doe^  not  inure  to  the  wife's  benefit  as 
against  the  husband's  creditors. 

The  judgment  below  is,  therefore,  reversed  and  cause  remanded, 
with  airections  to  subject  the  storehouse  and  lot  to  the  payment, 
first,  of  appellants'  claim,  and  then  the  claim  pf  the  wife,  as  be- 
tween the  husband  and  wife  there  is  no  issue  ivffecting  her  rights. 

Judgment  reversed  and  reinandeJ  for  pro  -eedings  consistent  with 
this  opinion.  The  ten-dollar  execution  lien  has  a  preference  over 
both  claims. 


KENTUCKY  SUPERIOR  COURT. 


Kalfus  v.  Kalfus. 
i  Filed  April.    8,  1891.) 

1,  Husband  and  7vi/t'  — Decree  to  trade  as  feme  sole — Ri^^htofwife  to  sue  husdnnd 
— A  decree  of  court  conferring  upon  a  niHrried  womnn  the  rights  and  privi- 
leger«  of  a  feme  sole  as  authorized  by  chapter  o2  of  the  General  Statutes,  does 
not  empower  her  to  sue  her  husband  in  an  action  pt  law.  In  the  absence 
of  langna^^e  making  it  clearly  manifest,  it  can  not  be  presumed  that  the 
statute  was  intended  to  make  such  a  striking  innovation  of  the  rules  of  the 
common  law.  and  one  so  much  opposed  to  public  policy.  In  this  case  it  is 
held  that  a  wife  empowered  by  a  decree  of  court  to  contract,  and  to  ac- 
quire and  to  hold  property,  and  authorized  to  '*sue  and  be  sued"  as  ti  feme 
solfs  can  not  maintain  an  action  at  law  against  the  husband  upon  a  prom- 
isaory  note  executed  to  her  by  him, 

1.  Same — A.  statute  is  not  presumed  to   make  any  alteration  of  the  com- 
mon law  further  or  othewise  than  the  statute  expressly  declares. 

Rozel  WeiAsinger  for  appellant. 

Jas.  R.  W.  Smith  for  appellee. 

Appeal  from  Jefferson  Common  Pleas  Court. 

Opinion  of  the  court  by  Presidino:  Jud^re  Barbour. 

This  is  an  action  Ht  law  by  a  wife  upon  whom  the  chancellor  had 
conferred  the  rights  and    privilege^j  of  a  fenit  sole,  as  authorized  by 
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chapter  52,  General  Statutes,  against  her  husband  upon  a  promissory 
note  executed  by  him  to  her. 

The  husband,  in  addition  to  questioning  the  right  of  the  wife  to 
institute  such  an  action,  pleaded  an  accord  and  satisfaction.  The 
facts,  as  found  by  the  court  to  whom  the  law  and  facts  were  submit- 
ted, and  which  were  the  basis  of  the  Judgment  for  the  wife,  were 
these:  The  husband,  who  owned  valuable  real  estate,  conveyed  one- 
half  of  it  to  the  wife.  After  being  empowered  as  a  feme  nofe,  the 
wife  engaged  in  business  and  became  involved  in  debt.  The  hus- 
band also  being  in  debt,  they  executed  a  deed  of  trust  to  the  Ijouisviile 
Safety  Vault  and  Trust  Co.,  conveying  to  it  the  real  estate  referred  to 
(one-half  of  which,  as  we  have  said,  was  the  wife's,  and  the  other 
half  the  husband's),  the  company  assuming  to  pay  all  their  debts, 
and  repay  itself  out  of  the  rents  of  the  property;  after  which  it  wag 
to  reconvey  to  the  husband  and  wife.  This  total  indebtedness  ex- 
ceeded $3,400,  more  than  two-thirds  of  which  was  the  wife's.  When 
the  conveyance  was  made,  the  wife  asserted  no  claim  against  the 
husband  cm  account  of  the  note,  nor  was  the  note  reported  as  one  of 
her  assets.  It  is  clear  that  when  the  deed  of  trust  was  executed, 
each  was  endeavoring  to  be  relieved  of  his  or  her  indebtedness,  and 
the  fair  inference  (in  view  of  the  fact  that  the  husband's  debts  were 
so  much  less  than  hers,  and  that  he  had  surrendered  all  his  property 
to  aid  her  in  her  financial  distress)  is,  that  the  parties  intended  to, 
and  did  tyeat  the  note  in  controversy  as  settled.  But  the  majority  of 
the  court  are  of  the  opinion  that,  while  this  inference  could 
have  been  drawn,  it  does  not  necessarily  follow  from  the  facts  as 
stated,  and  they  are,  therefore,  not  prepared  to  say  that  the  finding 
of  the  judge  was  clearly  against  the  evidence. 

Tlie  important  question  remaining  is,  can  the  wife,  who  has  l)een 
em[)ovvered  to  contract,  to  acfiuire  and  hold  property,  and  whot^ 
authorized  **tosueand  be  sued,"  AHa/eme  5o^e,  sue  her  husband  in 
an  action  at  law?  Perhaps,  under  a  liberal  construction  of  the  stat- 
ute, disregarding  what  we  conceive  to  be  the  policy  of  the  law  in  re- 
gard to  the  marriage  relation,  the  question  might  be  answered 
affirmatively,  and  some  of  thecasc^  made  use  of  expressions  which 
would  seem  to  sustain  this  construction,  as  in  Morel  v.  Haller,  7  Kv. 
Law  Rkp.,  122,  where  the  court  says:  '*In  regard  to  all  busines 
transactions  between  the  husband  and  his  wife,  relieved  of  disabili- 
ties by  decree,  they  are  strangers."  Similar  expressions  are  found 
in  other  cases.  But  they  were  all  cases  where  creditors  of  the  hus- 
band or  wife  were  seeking  to  subject  property  to  their  debts.  The 
court  was  discussing,  not  the  effect  of  the  statute  upon  the  marital 
relation,  but  the  effect  of  tlie  powers  conferred  by  the  st^dule  upon 
the  wife,  as  it  related  to  her  property  where  it  was  sought  to  be  sub- 
jected by  creditors. 

The  question  here  presented  was  not  considered.  We,  therefore 
have  no  authority  in  this  State  directly  in  point.  Shall  we  then  give 
to  the  statate,  following  the  letter,  a  construction  in  derogation  of 
the  general  policy  of  the  law,  in  regard  to  the  relation  between  hus- 
band and  wife,  or  shall  we  give  to  it  a  construction  in  accord  with 
that  policy?  \\  here  the  Legislature  intends  to  make  such  a  striking 
innovation  of  the  rules  of  common  law,  as  is  here  contended  for— 
one  so  much  opposed  to  public  policy,  and  the  peace  and  happiness 
of  the  conjugal  relation,  it  should  use  such  language  as  will  make  it 
clearly  manifest. 

True,  if  the  statute  was  not  intended  to  authorize  such  suito  as  this 
against  the  husband,  he  might,  l)y  express  words,  have  been  ex- 
cluded from  its  operation;  but  it  is  also  true,  and,  we  think,  more 
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reasonable  to  suppose,  thut,  if  the  Legislature  had  intended  to  in- 
clude such  suits,  it  would,  in  view  of  the  general  policy  of  the  law, 
have  used  languagre  clearly  denoting  such  intention. 

"In  all  doubtful  matters,  and  where  the  expression  is  in  general 
terms,  statutes  are  to  receive  such  a  construction  as  may  be  agreeable  to 
the  rules  of  the  common  law  in  cases  of  that  nature;  for  statutes  are  not 
presumed  to  make  any  alteration  of  the  common  law,  further  or 
otherwise  than  the  act  expressly  declares;  therefore,  in  all  general 
matters,  the  law  presumes  the  act  did  not  intend  to  make  any  altera- 
tion; for,  if  the  parliament  had  that  design,  they  should  have  ex- 
pressed it  in  the  act."  9  Bacon's  Abridgement.  Section  16,  chapter 
21  of  the  General  Statutes,  which  provides  that  **The  rule  of  the 
common  law,  that  statutes  in  derogation  thereof  are  to  be  strictly 
construed,  is  not  to  apply  to  this  revision;  on  the  contrary,  its  pro- 
visions are  to  be  liberally  construed,  with  a  view  to  promote  its  ob- 
jects," in  nowise  militates  against  Bacon's  rule,as  applied  to  the  facts  of 
this  case,  for  we  insist  that  the  construction  we  shall  give  tothe  statute 
is  promotive  of  its  obiects. 

Referring  again  to  cases  in  this  State:  In  Ilackett  v.  Metcalfe,  6 
Bush,  353,  the  court  likened  the  powers  of  the  wife  under  a  deed  con- 
ferring upon  hc^r  a  separate  estate  in  property,  and  the  right  to  deal 
with  it  as  if  she  were  ixfeme  hoI(\  to  the  powers  which  the  chancellor 
might  confer  upon  her,  as  provided  by  the  statute  under  considera- 
tion. From  this  it  is  fair  to  argue  that  the  relative  rights  of  the 
husband  and  wife,  under  the  power  conferred  upon  her  by  the  chan- 
cellor, are  of  the  same  character,  though  they  may  be  gre^iter  in  de- 
cree, as  those  she  Iws  in  relation  to  her  separate  estate,  which  has 
been  created  by  deed.  In  Malson  v.  Matson,  4  Met.,' 262,  the  wife 
sued  the  husband  in  an  ordinary  action  to  recover  the  possession  of 
slaves  which  were  her  separate  property,  but  the  court,  notwith- 
standing the  Code  (Meyers'  Code,  sectio.i  49),  provided  that  *'vvhere 
the  action  concerns  her  separate  property,  the  wife  may  sue  alone; 
.  anci  where  theactioa  is  b'»tween  herself  and  her  husbantl,  she  may 
sue  or  be  sued  alone,"  held  that  the  action  c*)uld  not  b?  maintained 
— that  she  could  only  sue  in  eijuity,  and  then  njust  allege  special  cir- 
cumstances which  would  justify  the  interposition  of  the  ch'Hicellor. 
Though  the  court  laid  great  stress  upon  the  idea  that  the  husband, 
having  the  possession  of  the  slaves,  was  acting  in  the  character  oftrus- 
tee  to  the  wife,  any  other  rule  than  is  announced  in  that  case,  which  is 
applied  in  the  case  of  a  wife  claiming  property  as  her  separate  estate, 
under  a  contract,  or  the  case  of  a  wife  empowered  under  the  stat- 
ute to  act  as  a  feme.Aole^  would  result  injuriously  tothe  most  im- 
portant relationship  that  can  be  assumed  by  individuals.  If  the  wife 
can  sue  the  husband,  he  c  m  sue  her— on  every  occasion  of  domestic 
discord,  or  of  imaginary  difference  in  regard  to  their  property,  the 
one  or  the  other  can  appeal  to  the  law,  and  still  she  doe-*  not  have  all 
the  rights  of  ^feniesote^  for  she  can  not  testify  for  herself. 

'*The  mo^t  obvious  considerations  of  public  policy,  to  say  nothing 
of  the  reciprocal  rights  and  duties  pertaining  to  the  relation  sut)sist- 
ing  between  the  parties,"  forbids  such  a  construction  of  the  statute  as  is 
insisted  upon  for  the  appellee,  and  we  can  notgiveourassenttoarule 
which  would  be  so  fruitful  of  evil  consequences.  Counsel  for  appel- 
lee says  that  *'the  person  of  all  others  from  whom  the  wife  should  be 
protected,  is  the  husband."  If  this  statement  is  true,  it  would  be 
better  for  the  Legislature  to  abolish  the  relationship;  but  we  can  not 
believe  in  such  pessimistic  views. 

It  was  not  intended  by  the  statute  that  the  relationship  between 
the  husband  and  wife  should  be  imperiled.    Its  sole  purpose  was  to 


842  ABSTRACTS. 

provide  a  mode  for  the  protection  of  the  wife's  property'— to  enable 
her  to  secure  it  ajfainst  her  husband's  creditors,  and  agrainst  his  im- 
provident or  wrongful  acts;  and,  whenever  the  contest  comes  between 
them,  the  chancellor,  and  he  alone,  is  able  to  secure  to  the  wife  the 
required  protection. 

This  construction  is  not  discordant  with  the  reason  and  spirit  of  the 
statute,  but  avoids  the  evil  consequences  which  would  follow  if  the 
other  construction  was  adopted,  and  in  nowise  affet^ts  the  force  of  the 
statute  as  a  protection  to  the  wife. 

The  following  cases,  construing:  statutes  somewhat  similar  to  oar 
statutes,  rtustiiin  our  view:  Peters  v.  Peters,  42  Iowa,  182;  Libbv  v. 
Libby,  74  Me.,  186;  Barton  v.  Barton  32  Md.,  214;  Smith  v.  Gorman, 
41  Me.,  405;  Freethy  v.  Freethy,  42  Barb  (N.  Y.),  S41. 

In  our  opinion  the  action  is  not  maintainable.  The  demurrer 
to  the  first  paragraph  of  the  answer  should  have  been  overruled, 
and  the  judgment  is,  therefore,  reverscnl,  and  the  cause  remanded 
for  further  proceedinsrs  consistent  with  this  opinion. 


SUPERIOR  COURT  ABSTRACTS. 


Cox,  <feo.  V.  Griffith. 

Filed  Janaary  28,  1891.     Appeal  from   Mason  Circuit  Conrt.     Opinion  of 
the  court  by  Presiding  Jnfljjje  Barbour,  affirminjy. 

1.  Reversal  of  jud^^nient—J^esfiiution  hy  pfainttff — /ies  adjutiunia — In  nn  ac- 
tion brought  for  that  purpose,  the  court  adjudged  that  a  mortgage,  executed 
by  two  defendants  upon  land  owned  by  them  jointly,  was  made  in  contem- 
plation of  insolvency,  and  the  commissioner  havinff  reported  the  claims 
against  the  mortgagors,  his  report,  there  being  no  exceptions,  was  con- 
firmed, and  the  proceeds  arising  from  the  sales  of  the  property  were  dis- 
tributed among  creditors.  Upon  appeal,  the  Court  of  Appeals  reversed  the 
judgment  as  to  one  of  tiio  mortgagors,  and  in  order  that  slie  might,  k^  far 
as  possible.be  placed  in  sfaftt  r/«c',  directed  that  judgment  be  rendered  in 
her  favor  against  the  plaintiffs  for  the  value  of  her  land,  which  wad  sold, 
subject  to  a  credit  by  the  amount  of  such  claims  paid  out  of  the  proceed* 
as  she  justly  owed,  this  expression  being  used  in  the  opinion  :  *'The  claims 
allowed  creditors  were  reduced,  in  effect,  to  a  judgment."  The  creditor?, 
who  were  not  parties  to  the  action,  but  had  merely  tiled  claims  which  were 
allowed  and  paid,  were  not  parties  to  the  appeal.  Upon  the  return  of  the 
case  the  coart  allowed  the  defendant,  as  to  whom  the  judgment  had  been 
reversed,  to  contest  the  claims  wliich  had  been  allowed  against  her  upon  the 
former  hearing,  and  in  rendering  judgment  against  plaintiffs  for  the  vain© 
of  the  land  refused  to  give  them  credit  by  the  claims  upon  which  defendant 
was  not  liable.  Held  That  this  was  proper.  The  question  as  to  defend- 
ants* liability  upon  the  claims  was  not  res  adjudicatti^  and  the  opinion  of  the 
Court  of  Appeals,  taken  as  a  whole,  shows  that  the  court  did  not  intend  to 
so  decide. 

2.  Same — All  of  the  plaintiffs  are  liable  to  appellee,  whether  or  not  they 
were  asserting  claims  against  her.  A^lthough  those  who  were  asserting 
claims  against  her  co  defendant  alone  may  not  have  received  the  benefits 
which  her  own  creditors  received,  they  were  instrumental  in  procuring  tba 
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erroneouB  jodgment  against  her,  and  the  test  of  their  liability  is  not  the 
benefits  received  from  her  estate,  but  the  injury  inflicted  upon* her. 

Wadsworth  <k  Son,  Cochran  &  Son  and  Edward  W.  Hines  for  appellants  ; 
W.  O.  Harris  for  appellee. 

Rouss'v.  Reid. 

Filed  January  28,  1891.     Appeal  from  Barren  Circuit  Court.     Opinion  of  the 
court  by  Judge  Yost,  revf^rsing. 

1.  Private  instrucltous  hy  court  to  jury — After  the  jury  had  retired  for  delib- 
eration, it  was  improper  for  the  ^ourt  in  the  absence  of,  and  without  notice 
to,  the  parties  or  their  counsel,  to  givn  information  to  the  jury  upon  a  point 
of  law,  in  response  to  an  inquiry  from  one  of  their  number,  and  for  this  ac- 
tion of  the  court  a  new  trial  should  have  been  granted. 

2.  Measure  of  d,tmti^gs — In  this  action  by  a  merchant  to  recover  damages  of 
defendant  for  his  failure  to  deliver  to  piaintifiP,  at  Glasgow.  Ky.,  a  stock  of 
goods  purchased  in  New  York,  the  measure  of  damages  is  the  difference  be- 
tween the  contract  price  of  the  goods  in  New  York  and  their  market  value 
in  Glasgow,  at  the  time  they  were,  by  the  terms  of  the  contract,  to  be  there 
delivered,  less  the  freight  from  New  York  to  Glasgow.'  The  jury  had  no 
right  to  consider  the  profits  which  it  was  supposed  that  plaintiff  could  have 
made  on  a  resale  of  the  goods  at  Glasgow. 

J.  W.  Jones  and  E.  W.  Hines  for  appellant;  Lewis  McQuown  for  ap- 
pellee 

House  <fc  Bennett,  <ko.  v.  Gebhabt.  &o. 

Filed  January  28,  1891.     Appeal  from  Kenton  Chancery  Court.     Opinion  of 
the  court  by  Judge  Young,  affirming. 

1.  Assignments  /or  creditors— Settltmmt  of  estate — Where  a  debtor  has  made 
an  assignment  for  the  benefit  of  his  creditors,  a  creditor  may  bring  a  suit 
to  have  the  estate  settled  by  the  chancellor,  and,  in  the  absence  of  any  evi- 
dence as  to  his  motive  in  institul^ing  the  suit,  it  is  to  be  presumed  that  he 
did  so  for  the  purpose  of  facilitating  the  settlement  of  the  estate. 

2.  Same — Attorney's  fees — It  is  the  duty  of  the  assignee  to  employ  able  and 
experienced  counsel,  and  Ihey  are  entitled  to  be  paid  a  reasonable  compen- 
sation out  of  the  estate  for  their  services.  But  the  attorney  for  the  assignee 
in  this  case  is  not  entitled  to  be  paid  any  fee  in  the  suit  by  a  creditor  to 
settle  the  estate;  he  is  only  entitled  to  be  paid  for  his  services  up  to  the 
institution  of  the  suit. 

J.  P.  Tarvin  for  appellants  ;  Tisdale  <fe  Gray  for  appellees. 

Nobthwestebn  ATutual.  Insubanoe  Co.  v.  Davis. 

Filed  January  28,  1891.     Appeal  from   Marion   Circuit   Court.     Opinion  of 
the  court  by  Presiding  Judge  Barbonr,  affirming. 

1.  Kight  to  file  amended  pleading — In  an  action  upon  a  policy  of  flre  insur- 
ance, the  principal  defence  was  that,  after  the  delivery  of  the  policy,  the 
plaintiff  had,  without  the  consent  of  the  company,  built  an  ell  to  the  insured 
house,  and  that  the  fire  originated  in  this  fUl.  Upon  appeal  a  judgment  in 
favor  of  plaintiff  was  reversed,  for  the  reason  that  the  reply  failed  to  deny 
that  the  fire  originated  in  the  ell.  Ui)on  the  return  of  the  case  to  the  lower 
court  the  plaintiff  was,  upon  payment  of  costs  up  to  that  time,  allowed  to 
file  an  amended  reply  denying  that  the  fire  originated  in  the  ell,  the  plain- 
tiff stating  as  a  reason  for  tiling  the  amendment,  that  he  was  not  present 
when  the  house  caught  fire,  and  that  since  the  first  trial  he  had  learned  that 
the  fire  originated  in  the  main  building.  Held — That  the  court  did  not 
abuse  a  sound  legal  discretion  in  allowing  the  amendment  upon  the  pay- 
ment of  costs  up  to  that  time. 

2.  Failure  to  make  proofs  of  loss — Waiver  of  oJjection — While  the  failure  to 
make  proofs  of  loss  was  relied  upon  as  a  defense,  yet  as  no  instruction  was 
asked  upon  that  point,  there  can  be  no  reversal  upon  that  ground. 

Thomas,  Fogle  <k  Harrison  for  appellant;  Thompson  k  McChord  and 
Samuel  Avritt  for  appellee. 
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Davis  &  Petbbbon  v.  Nobthwiebtebn  Mutual  Insubanoe  Co. 

Same  v.'Standabd  Fibe  Ofeioe  of  London. 

Filed  Janaary  28,  1891.  Appeals  from  Marion .  Circoit  CoDrt.  Opinion  of 
the  court  by  Preaidinsr  Judge  Barbour,  affirmiug. 

1.  /-ire  insutance — Addition  to  building — In  these  actions  npon  fire  insur- 
ance policies  the  court  held  upon  a  former  appeal  that,  if  the  fire  origi- 
nated in  an  addition  made  to  the  insured  building  after  the  policy  vu 
issued,  the  plaintiffs  could  not  recover  either  for  the  loss  of  the  building  or 
for  the  loss  of  goods  which  were  in  the  building,  //^'/c/— That  that  opinion 
is  the  law  of  this  CHse,  and  as  the  evidence  is  conflicting  as  to  whether  the 
fire  originated  in  the  roain  building  or  in  the  addition,  a  verdict  for  de- 
fendants can  not  be  disturbed  upon  the  ground  that  it  is  against  the  eri- 
dence. 

2.  Siinu — Evidence  offered  by  plaintiffs  tending  to  prove  that  the  addition 
did  not  increase  the  risk  was  properly  rejected. 

3.  Additional  insurnnce — Insurance  procured  upon  the  addition,  after  the 
policy  upon  the  original  building  was  issued,  was  as  much  a  violation  of  a 
provision  in  the  policy  forbidding  additional  insurance  as  additional  insur- 
ance upon  the  original  building  would  have  been. 

J.  R.  Thomas,  W.  B.  Harrison  and  J.  D.  Fogle  for  appellants  ;  Thompson 
<fc  McChord  and  Saifluel  Avritt  for  appellee. 

NeeiiY  v.  Commonwealth. 

Filed  January  28,  1891.  Appeal  from  Hardin  Circuit  Court.  Opinion  of 
the  court  by  Judge  Young,  reversing. 

Jurisdiction  in  criminal  cases — The  cir6uit  court  did  not  have  originul 
jurisdiction  to  try  appellant  upon  tho  warrant  issued  by  the  judge  of  a 
police  court.  The  only  way  in  which  the  circuit  coart  could  have  acquired 
jurisdiction  would  have  been  upon  an  appeal  by  defendant,  after  a  trial 
and  conviction  in  the  police  court. 

John  L.  Scott  for  appellant  ;  P.  W.  Hardin  for  *af>pellee. 

Hopkins  v.  Neglet. 

Filed  January  28,  1891.     Appeal  from  Henderson  Circuit  Coart.    Opinion 

o/  the  court  by  Judge  Young,  dismissing. 

Appellate  jurisdiction — As  tlie  only  complaint  of  appellant,  plaintiff  below, 
is  that  the  court  allowed  a  certain  credit  on  the  note  sued  on,  which  makes 
his  judgment  $95  less  than  he  would  have  obtained  if  the  credit  had  not 
been  allowed,  the  amount  in  controversy  upon  appeal  is  less  than  fSKX',  and, 
therefore,  no  appeal  Ues. 

H.  H.  Cunningham  for  appellant  ;  Brown  &  Ward  for  appellee. 

Commonwealth  v.  Pulaski  County  A.  and  M.  Association. 

Filed  January  28.  1891.  Appeal  from  Pulaski  Circuit  Court.  Opinion  of 
the  court  by  Judge  Yost,  reversing. 

1.  A  corporation  may  he  punished  for  the  unlawful  and  wrongful  act?  of  it* 
oflScials  or  agents  done  in  pursuance  of  authority  derived  from  it.  There- 
fore, an  incorporated  fair  association  is  liable  to  indictment  for  snifering 
gaming  on  its  grounds. 

2.  Suffering:  ganttnj^— Repeal  of  statute— ks  the  amendment  of  March  25, 
1886,  to  article  1  of  chapter  47,  General  Statutes,  provides  a  punishment 
only  for  those  who  set  up,  carry  on  and  conduct  machines  and  contrivance* 
used  in  betting,  or  who  aid  and  assist  in  so  doing,  it  is  not  inconsistent 
with,  and,  therefore,  does  not  repeal  sections  7  and  10  of  that  article,  which 
prescribe  penalties  for  permitting  and  suffering  such  things  to  be  done. 

Wm.  Herndon  for  appellant ;  O.  H.  Waddle  for  appellee. 
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Bbown,  Thompson  <k  Co.  v.  Hunt. 

Filed  February  11,  1891.  Appeal  from  Logan  Circuit  Court.  Opinion  of 
the  court  by  Junge  Young,  affirming. 

1.  Sa/g  of  note — Failufe  to  deliver— ^\vl  an  action  upon  a  promissory  note 
the  defendant,  for  answer,  alleged  that  plaintiffs  had  sold  him  a  note  upon 
his  brother,  for  which  he  agreed  to  pay  a  certain  sum,  a  part  of  which  he 
paid  in  cash,  and  for  the  balance  executed  the  note  sued  on;  that  plaintiff 
agreed,  as  a  part  of  the  contract,  to  deliver  to  him  the  note  against  his 
brother  on  the  next  day,  but  never  had  delivered  it.  He  pleaded  the  amount 
he  had  paid  as  a  counter  claim.  Plaintiffs  claimed  that  the  defendant  did 
not  buy  the  note  on  his  brother,  but  had  assumed  to  pay  it.  Held — That 
the  fact  that  the  obligor  in  the  note  defendant  claimed  to  have  purchased 
was  insolvent,  did  not  give  the  plaintiff  a  right  to  recover  or  defeat  defend- 
ant's right  to  recover  on  his  counter-claim.  It  was  not  a  question  as  to 
whether  defendant  had  been  damaged  by  the  failure  of  plaintiffs  to  com- 
ply with  their  contract.  • 

2.  Same — The  finding  of  the  jury  that  there  was  a  purchase  by  defendant 
of  the  note  a(;ainst  his  brother,  and  not  merely  an  agreement  to  pay  it,  is 
not  palpably  against  the  evidence,  and,  therefore,  the  court  can  not  disturb 
the  verdict  upon  that  ground. 

John  P.  DuBoise  and  Edward  VV.  Hines  for  appellants;  W.  F.  Browder  for 
appellee. 

Kentucky  Centbal  R.  R.  Co.  v.  Anson. 

Filed  February  11,  1891.  Appeal  from  Lincoln  Circuit  Court.  Opinion  of 
the  court  by  Presiding  Judge  Barbour,  affirming. 

1.  Railroads — Killing  of  cattle  on  track — In  this  action  against  a  railroad 
company  to  recover  for  the  negligent  killing  of  cattle  by  its  cars,  the  alle- 
gation "that  the  defendant,  by  its  agents  and  servants,  so  carelessly  and 
negligently  managed  and  operated  the  engine  and  cars  that  the  same  run 
over  and  killed  said  cattle,''  was  equivalent  to  an  averment  that  the  cattle 
were  killed  by  the  neglect  of  the  defendant's  agents  and  servants. 

2.  Same — The  defendant's  witnesses  having  given  it  as  their  opinion  that 
the  train,  running  at  the  speed  it  was,  could  not  have  been  stopped  from 
the  time  the  cattle  could  have  been  first  seen  in  time  to  avoid  killing  them, 
it  was  competent  for  plaintiff,  for  the  purpose  of  contradicting  those  wit- 
nesses, to  prove  that  upon  a  former  occasion,  and  at  the  same  place,  he  saw 
a  train  of  cars  with  more  coaches  than  the  train  which  killed  his  cattle,  go- 
ing in  the  same  direction,  running  at  the  same  rate  of  speed  and  under  the 
same  conditions,  stop  in  time  and  for  the  purpose  of  avoiding  the  killing 
of  cattle  which  were  at  the  same  place  his  cattle  were  when  killed. 

R.  H.  Tomlinson  and  Breckinridge  <fe  Shelby  for  appellant ;  VV.  G.  Welch 
for  appellee. 

Lee  v.  Simpson,  «fec. 

Filed  February  11,  1891.  Appeal  from  Adair  Circuit  Court.  Opinion  of 
the  court  by  Presiding  Judge  Barbour,  affirming  on  original  and  cross- 
appeal. 

1.  Construction  oj  devise — A  testator  devised  to  his  son,  J..  $1()0  per  year, 
"to  be  paid  to  him  by  my  executor,  but  to  be  increased  in  case  of  sickness 
or  death."  After  directing  that  his  estate  be  divided  into  four  equal  shares 
and  disposing  of  three  of  those  shares,  the  te^.tator  provided  that  the  sum 
devised  to  his  son,  J.,  was  "to  be  paid  out  of  the  remaining  one-fourth  part 
which  the  executor  shall  retain  in  hia  hands  for  that  purpose."  Held — That 
J.  took  nothing  by  the  will  except  $100  a  year,  to  be  increased  in  case  of 
his  sickness  or  marriage,  and  the  title  to  one-fourth  of  the  estate  was  vested 
in  the  executor  for  that  purpose  only.  Whatever  remained  of  this  one- 
foarth,  at  the  death  of  J.,  passed  as  undevised  estate  to  the  heirs  of  the 
testator,  leaving  nothing  which  the  creditors  of  J.  can  reach. 

2.  Consolidation  of  suits — Two  suits  having  been  consolidated  and  treated  as 
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ODe  in  the  lower  court,  the  defendant  being  before  the  court  in  one  of  the 
'cases,  it  is  too  late  to  object  in  this  court,  for  the  firat  time,  that  the  varning 
order  in  the  other  case  was  void,  and  that,  therefore,  be  was  not  before  the 
court  in  that  case. 

3.  Aitonitrfs  fct'—Pi.  creditor  of  one  of  the  heirs  who  was  a  party  to  a  sait 
for  the  settlement  of  a  decedent's  estate,  having  made  no  objection  in  tbe 
lower  court  to  the  payment  of  an  attorney's  foe  out  of  the  estate,  will  not 
be  heard  to  complain  in  this  court. 

R.  B.  Dahoney  for  appellant ;  James  Garnett  and  Edward  \V.  Hines  for 
appellees. 

Gloves  <k  Dubbett  v.  Fuqua. 

Filed  February  18,  1891.     Appeal  from  Daviess  Circuit  Court.    Opinion  of 
the  court  by  JudgeYonng,  affirming. 

1.  Partnership — jVotict  0/  withdra-'fal  of  partner — A  partner  retiring  from  a 
firm  must  see  that  persons  who  have  had  dealings  with  the  firm  havft  reason- 
able notice  of  the  dissolution,  otherwise'those  who  continue  to  deal  with  tbe 
firm  can  hold  him  liable  as  a  member  of  the  firm. 

2.  Same — If  one  of  two  partners,  upon  withdrawing  from  the  firm,  con- 
sents that  his  co-partner  may  continue  to  do  business  with  certain  cnstomers 
in  the  firm  name,  he  makes  himself  liable  as  a  partner,  so  far  as  sach  cns- 
tomers are  concerned,  unless  it  was  agreed  between  him  and  them  that  he 
was  not  to  be  bound. 

In  this  case  a  preponderance  of  the  evidence  shows  that  by  an  agreement 
between  the  plaintiffs  and  the  retiring  partner  sought  to  b«  charged,  the  Ut- 
ter was  not  to  be  liable  as  a  member  of  the  firm. 

Sweeney,  Ellis  &  iSweeney  for  appellants; 'Weir,  Weir  k,  Walker  for  ap- 
pellee. 

Insubancb  Company  of  Nobth  Amebica  v.  Fobwood  Cotton  Coicpamt. 

Filed  February  18,  1891.     Appeal  from  Jefferson  Court  of  Common  Pleaa 
Opinion  of  the  court  by  Judge  Yost,  afQrming. 

1.  Fire  insurance — Arbitration  as  to  amount  of  toss — A  clause  in  a  policy  of 
fire  insurance,  providing  for  the  appointment  of  appraisers  if  the  parties 
can  not  agree  as  to  the  amount  of  loss,  does  not  apply  where  the  company 
denies  all  liability,  and  there  is  no  disagreement  as  to  the  amonnt  of 
the  loss.  Moreover,  if  the  company  does  not  require  an  arbitration,  and 
take  such  steps  to  secure  it  as  are  pointed  out  in  the  policy,  it  waives  its 
rights  in  that  respect. 

2.  Proofs  of  loss-- \Vai7'er — A  failure  to  furnish  proofs  of  loss  within  the 
time  fixed  by  the  policy,  will  not  bar  an  action  on  the  policy  if  such  proofs 
are  furnished  prior  to  the  institution  of  the  action. 

3.  Samc—k  provision  in  a  policy  of  insurance  that  no  action  shall  be 
brought  within  sixty  days  after  proofs  of  loss  are  received  by  the  company, 
does  not  apply  where  the  company  had  waived  proofs  of  loss,  and  proofs 
were  made,  nolwilhstanding  such  waiver. 

4.  The  pi  .'I'vj  ot  an  uxtn/  of  an  insurant e  company  are  prima  facie  ce-exten 
sive  with  tlie  business  intrnsted  to  his  care,  and  will  not  be  narrowed  by  lim- 
itations not  CDinmunicated  to  Ww  person  with  whom  he  deals.  One  who 
deals  with  an  insurance  n^ent  hns  tlie  right  to  presume  that  he  has  power  to 
waiv*^  the  pr()«)fs  of  loss  in  th«  absence  of  notice  as  to  a  limitation  upon  his 
powers  in  this  respect. 

5.  //  is  njt  n  \\'<.\-trv  /.»/•/.»:  r  an  exfircss  a_^reementto  waive  proofs  of  loss  :  it  may 
be  inferred  fr(Mii  the  acts  of  the  insurer.  The  advice  of  the  ag«nt  to  the 
assured  not  to  send  in  his  proofs  of  his  loss,  together  with  a'  proraine  that 
arranfrements  would  be  made  to  pay  the  loss,  amounted  to  a  waiver  of 
proofs. 

6.  H'aiT'-ris  a  'ju,'^tion  (^//.ir/ —Where  the  evidence  is  conflictinir,  waiver  is 
que'«tion  of  fact  to  he  submitted  to  the  jury. 

B.F.  Bnekner  for  appellant;  Abbott  tk  Ruttledge  for  appellee. 
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Montgomery  County  v.  Tipton,  &c. 
{Filed  Jan,  31,  1891— A'b^  to  be  reported,) 

1.  Roads  and  pass^vays — Appeals — Parties  to  actions — This  is  an  appeal  pros- 
ecuted by  a  county  from  a  judgment  of  the  county  court  establishing  a 
new  county  road.  Held—YtidX  there  is  no  law  authorizing  an  appeal  by  the 
county  in  such  case.  The  action  of  the  county  court  in  ef<tablishing  a  new 
county  road  is  an  evidence  of  its  necessity,  from  which  the  county  can  not 
appeal.  A  county  having  no  right  to  prosecute  an  appeal  can  not  authorize 
another  to  do  so  for  its  benefit. 

2.  County  attorneys — The  law  does  not  require  a  county  attorney  to  resist 
an  application  to  the  county  coart  to  establish  a  new  county  road. 

E.  C.  Orear,  J.  L.  EUiston  and  J.  H.  Hazelrigg  for  appellant. 

Young,  Mitchell  &  Young  and  E.  W.  Hines  for  appellees. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  county  court  of  Montgomery  county,  on  the  application  of 
James  D.  Tipton,  established  a  county  road  that,  in  the  opinion  of 
that  court,  was  necessary  for  the  use  of  the  public.  The  case  is  now 
in  this  court  on  the  appeal  of  the  county,  the  appellant  claiming 
that  the  road  should  not  have  been  opened  and  that  the  proceedings 
were  irregular. 

The  county  court  has  entered  an  order  saying,  in  effect,  that  the 
road  was  necessary  for  the  convenience  of  the  public,  and  if  the 
county  has  the  right  to  an  appeal,  and  we  find  no  provision  of  the 
statute  or  Code  authorizing  it,  the  merit  of  the  controversy  is  with 
ttie  appellant. 

The  statute  provides  that  the  county  attorney  shall  oppose  the 
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wrongful  alteration  or  discontinuance  of  a  public  road,  and  in  8 
Bush,  444,  in  the  case  of  Kimberlin,  it  was  held  that  the  county 
attorney  might  appeal  in  the  name  of  the  Commonwealth.  There 
is  no  provision  requirino:  the  county  attorney  to  oppose  the  opening 
of  a  new  road,  and  while  we  think  such  a  duty  is  incumbent  upon 
him,  when  the  county  court  determines  the  necessity  for  the  road 
and  establishes  it,  no  appeal  should  be  allowed  unless  directed  by 
the  county  court,  conceding  that  the  right  of  hpP^hI  exists  in  behalf 
of  the  county.  The  statute  provides  that  it  shall  be  the  duty  of  the 
county  attorney,  when  directed  by  the  county  court,  to  institute  and 
conduct  suits,  motions  and  prosecutions  of  every  description,  before 
any  of  the  courts  of- this  Commonwealth,  in  which  the  county  is  in- 
terested.   Article  3  of  chapter  5,  section  7. 

In  this  case  the  county  court  wants  the  road  established,  and,  in 
our  opinion,  the  appeal  in  such  a  case  should  be  dismissed. 

Judge  Pryor  delivered  the  following  response  to  a  petition  for  re- 
hearing: 

Counsel  were  surprised  to  learn  of  the  practice  in  this  court  of  dis- 
missing an  appeal  when  the  party  has  no  right  to  prosecute  it.  An 
examination  of  this  record  will  show  that,  in  the  month  of  Febru- 
ary, 1890,  more  than  one  year  before  this  case  was  decided,  a  motion 
was  made  to  dismiss  the  appeal  because  the  county  of  Montgomery 
had  no  right  to  prosecute  it  or  authorize  D.  W.  Chenault  to  do  so, 
and  the  order,  under  which  the  county  attorney  prayed  the  appeal, 
was  then  filed,  and  is  an  exact  copy  of  the  order  now  filed  with  the 
petition  for  a  rehearing.  If  the  county  has  no  right  to  appeal  now, 
can  it  confer  on  Chenault  the  right  to  appeal  in  its  name? 

Petition  overruled. 


LoNGDALE  Iron  Co.  v.  Swift's  Iron  and  Steel  Works,  Ac. 

{Fifed  Feb.  3,  1891.-) 

Fraudulent  comeyances — Assignments —Proof  of  claims — Appellant  institoed 
this  action  aj^ainst  appellee  and  H.,  and  their  respective  assij^nees,  for  the 
benefit  of  creditors,  alleging  that  before  the  assignment  it  sojd  and  deliv- 
ered to  appellee  625  tons  of  iron ;  that  said  sale  wa!<  made  to  appellee 
through  H.,  who  was  an  active  managing  member  of  appellee  company,  and 
that  said  sale  was  made  when  H.  knew  that  the  company  was  insolvent  .»nd 
appellant  was  ignorant  of  its  financial  condition, >Bnd  that  said  sale,  benj 
fraudulent,  asked  that  the  same  be  set  aside.  No  answer  was  filed  by  dr 
fendants,  but  the  lower  court  was  of  the  opinion  that  said  claim  most  be 
treated  as  controverted,  and,  therefore,  required  to  be  proved  before  the  re- 
lief would  be  granted.  A'^A/— That  the  provisions  of  section  8,  article  1 1, 
chapter  44,  General  Statutes,  does  not  apply  to  claims  against  estates  which 
have  been  voluntarily  assigned  for  the  benefit  of  creditors  ;  therefore,  a 
failure  to  deny  the  allegations  of  the  petition  entitled  plaintiffs  to  the  relief 
sought.  An  assignee,  for  the  benefit  of  creditors,  does  not  occupy  the  posi- 
tion of  an  innocent  purchaser  for  value  :  therefore,  all  equities  existing 
against  the  assignor  were  available  against  the  assignee. 

O.  W.  Root  and  A.  T.  Boot  for  appellant. 

C.  J.  Helm  for  appellees. 

Appeal  from  Campbell  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  alleges  that  on  the  15th  day  of  June,  1887,  it  sold 
^nd  delivered  to  the  appellee,  the  Swift  Iron  and  8teel  Works,  625 
tons  of  iron ;  that  the  sale  was  by  E.  L.  Harper,  as  the  agent  of  the 
appellant;  that  said  Harper  was  an  active  and  managing  member 
•of  the  appellee,  and  knew,  at  the  time  of  the  sale  and  delivery,  that 
the  appellee  was  hopelessly  insolvent  and  was  unable  to  pay  for  said 
iron,  and  the  appellant  sold  the  same  to  appellee  with  the  design 
to  defraud,  all  of  which  the  appellant  was  ignorant  at  the  time  of 
said  sale  and  delivery ;  that  on  the  21st  of  the  same  month  the  ap- 
pellee made  an  assignment  of  its  property  for  the  equal  benefit  of 
•creditors,  Ac,  and  said  Harper  did  likewise.  The  appellant  asks 
that  said  sale  be  set  aside.  The  appellee  and  its  assignee  and  Har- 
per and  his  assignee  were  made  defendants,  and  were  served  with 
process.    They  did  not  controvert  the  allegations  of  the  petition. 

The  lower  court  seemed  to  think  that  said  allegations  stood  con- 
troverted by  law,  as  are  the  claims  against  estates  that  are  assigned 
by  operation  of  law.  By  section  8,  article  11,  chapter  44,  General 
Statute,  a  denial  of  siiid  claims  is  not  necessary;  but  they  must  be 
proven,  else  not  allowed.  But  in  the  case  of  Dobyns  v.  Dobyns' 
jiflsignee,  79  Ky.,  95,  it  was  held  that  said  statute  did  not  apply  to 
claims  against  an  estate  voluntarily  assigned  for  the  benefit  of  cred- 
itors. It  seems,  in  such  case,  that  the  assignee  stands  in  the  shoes 
of  the  assignor,  and  as  an  action  against  the  latter  would  be  taken 
for  confessed,  if  not  controverted  by  answer,  so,  likewise,  it  would  be 
taken  for  confessed  against  the  voluntary  assiernee;  and  as  the  peti- 
tion set  forth  a  sutticient  cause  for  setting  the  sale  aside  (Lane,  Ac. 
V.  Robinson,  18  B.  M.,  623),  there  was  no  proof  of  its  allegations 
required. 

In  the  case  of  Gibson  v.  Moore,  Ac,  7  B.  M.,  92,  and  Lane  v.  Rob- 
inson, 18  B.  ^L,  628,  it  was  decided  that  the  vendor  of  property 
fraudulently  purchased  could  maintain  an  action  against  the  fraud- 
ulent vendee  to  set  the  sale  aside  and  have  the  property  restored  to 
him,  provided  the  rights  of  innocent  purchasers  for  value,  and  with- 
out notice  of  the  fraud,  had  not  intervened.  In  the  Gibson  case  the 
-creditors  had  attached,  and  thereafter,  by  agreement,  the  property 
was  sold  to  them,  without  notice  of  the  fraud,  but  conveyed  to  one 
of  their  number  in  trust,  in  satisfaction  of  the  debts.  This  court 
held  that  the  creditors,  in  that  state  of  case,  were  innocent  pur- 
-chasers  for  value.  If  an  individual  creditor  were,  in  good  faith,  to 
buy  a  piece  of  property  from  his  debtor  in  payment  of  the  indebt- 
edness, he  would  Ix?  a  purchaser  for  value,  which  would  preclude 
antecedent  equities  of  which  he  had  no  notice.  This  is  because  such 
purchaser,  being  equally  innocent  with  other  creditors,  has  perfected 
his  right— acquired  the  legal  title  for  value,  and  without  notice — 
which  will  hold  as  against  the  mere  eciuities  arising  in  favor  of  the 
other  creditors  by  reason  of  the  fraud  of  the  debtor. 

But  this  court,  in  the  cases  of  Chenault,  Ac.  v  Bush,  84  Ky.,  528, 
and  the  Bank  of  (.'ommerce  v.  Payne  &  Viley,  86  Ky.,  446,  decided 
that  an  assignee,  for  the  equal  benefit  of  creditors,  was  not  a  pur- 
<»haser  for  value;  that  the  assignment  did  not  preclude  the  assertion 
of  antecedent  equities  that  could  have  been  asserted  against  the 
assigrnor;  that  as  such  assignment  of  itself  did  not  divest  the  cred- 
itors of  any  rights,  or  cause  them  to  relinquish  any  rights,  they  were 
not  purchasers  for  value.  According  to  these  cases,  the  appellant  is 
entitled  to  assert  its  equity  against  the  appellees,  and  its  petition 
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not  having  been  controverted  by  answer,  its  alieo^ations  should  be 
regarded  as  true. 

The  judgment  is  reversed,  and  the  ease  is  remanded  with  direc- 
tions  to  proceed  according  to  this  opinion. 


Wright's  adm'r  v.  NoRTHWESTbRN  Mutual  Life  Ins.  Co. 
CFiled  Feb.  5. 1891.) 

1.  Insurance — Estoppel  of  company  by  acts  of  soliciting  agents — In  aa  action 
on  a  policy  of  life  insarance,  the  company  seeks  to  avoid  its  liabilitj  on  the 
gronad  of  misrepresentation  by  the  assured,  made  in  his  application,  as  to 
his  occupation  or  employment.  Two  soliciting  agents  of  appellee  took  the 
application  to  the  mother  of  the  assured,  who  responded  to  all  the  questions 
asked  by  them,  which  answers'  one  of  them  wrote  down  in  the  application. 
In  response  to  the  question  as  to  the  occupation  of  the  assured,  she  re- 
sponded that  ho  was  in  the  employment  of  a  railroad  company,  engaged  in 
its  yards.  The  answer  to  this  question  was  written  ''laborer.^'  The  appli- 
cation thus  written  oat  was  taKen  to  the  assured,  who  signed  it  without 
reading.  Held — That  the  acts  of  th<)  soliciting  agents  in  preparing  said 
application  estops  the  company  from  relying  upon  the  misrepresentation 
as  a  forfeiture.  Public  policy  requires  that  insurance  companies  shall  be 
bound  by  the  acts  of  their  agents  done  within  the  scope  of  their  employ- 
ment and  their  duty  will  be  presumoi  to  embrace  all  matters  entrusted  to 
their  care. 

2.  Burden  of  proof —In  this  action  the  company,  having  relied  in  its  an- 
swer on  a  plea  of  forfeiture,  which  appellant  avoids  by  his  reply,  the  harden 
of  proof  rests  upon  him  to  establish  the  avoidance  of  the  forfeiture,  and  he 
was,  therefore,  entitled  to  the  closing  ar>;ument. 

W.  P.  D.  Bush  for  appellant. 

Forman  &  Cason  and  Barnett,  Miller  *fe  Barnett  for  appellee. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

For  the  recited  consideration  of  a  written  application  and  state- 
ments therein,  referred  to  and  made  part  of  the  contract,  payment 
of  $188.09  made,  and  the  same  sura  agreed  to  be  paid  annually  for 
fifteen  years,  appellee  issued,  April  18,  1882,  a  policy  by  which  it 
agreed  to  insure  the  life  of  Wm.  Wright  in  the  sum  of  $3',0(K). 

It  appears  that  Rebecca  Wright,  his  mother,  originally  intended 
to  be  named  as  beneficiary  of  the  policy,  though  issued  to  him ;  and 
to  her,  in  Cynthiana,  where  she  resided,  Gillman  A  Rankin,  solicit- 
ing agents,  presented  the  blank  form  of  application  and  propounded 
all  the  questions,  and  by  her  were  all  the  answers  given,  though 
written  out  by  them.  After  she  had  signed  the  application  it  was 
taken  to  Lexington  by  one  of  the  agents,  and  for  the  first  time  pre- 
sented to  and,  without  further  interrogation,  signed  by  him. 

But  upon  receiving  the  application,  thus  made  out,  at  its  principal 
office  in  Milwaukee,  Wis.,  sent  through  and  countersigned  by  Rob- 
inson &  Owen,  general  agents,  at  Louisville,  appellee  declined  to 
insure  for  benefit  of  Rebecca  Wright  during  lire  of  her  husband; 
and  thereupon  the  application  was  altered  by  erasing  her  name,  and 
the  policy  issued  for  benefit,  as  well  as  in  name,  of  Wm.  Wright, 
though  it  was  delivered  to  and  the  first  premium  paid  by  her. 

He  having  died  in  November,  1882,  from  injuries  received  while 
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•employed  in  the  yard  of  a  railroad  company,  at  Lexington,  appel- 
lant, administrator  of  his  estate,  brought  this  action  to  recover 
amount  of  the  policy.  But  judgment  is  resisted  upon  the  grounds 
that  the  assured  violated  a  clause  of  the  policy  forbidding  his  en- 
gaging in  switching,  coupling  or  uncoupling  railway  cars,  and  of  a 
misrepresentation  made  in  respect  to  his  occupation,  which  was 
stated*  in  the  apolication  to  have  been  that  of  laborer. 

Upon  trial  of  the  action  there  was  evidence  showing  that  when 
Gillman  &  Kinkin  read  to  Rebecca  Wright  the  question  of  Wm. 
Wright's  occupation,  she  stated  to  them  he  was  an  employe  of  a 
railroad  company  at  Lexington,  and  wopking  in  its  yards;  but, 
nevertheless,  one  of  the  agents  direc»ted  the  other  to  write  as  her 
answer  the  word  **laborer,"  saying  it  would  cover  all,  and  it  was 
accordingly  so  written,  and  now  appears  in  the  application.  That 
evidence  was,  however,  contradicted  by  witness  for  appellee;  and 
thus  the  main  issue  of  fact  was  made  and  submitted  to  the  jury  by 
the  following  and  only  instruction  given  : 

*'The  jury  should  find  for  the  defendant,  unless  the  jury  find  from 
the  evidence  that  the  defendant,  company,  at  the  time  of  the  deliv- 
ery of  the  policy,  or  find  that  the  defendant,  company's,  general 
agents,  Robinson  &  Owen,  or  either  of  them,  at  the  time  of  the 
delivery  of  the  policy  in  the  proof  described,  knew,  or  had  infor- 
mation, that  the  decedent,  Wright,  was  engaged  in  switching,  or 
coupling,  or  uncoupling  cars  in  the  railroad  yards,  in  which  case  the 
jury  should  find  for  the  plaintiff  in  the  sum  of  $3,000  " 

The  purpose  of  requiring  answers  to  the  numerous  and  compre- 
hensive questions  contained  in  an  application  for  a  policy  of  life 
insurance,  is  to  enable  the  company  to  avoid  taking  risks  it  would 
not  do  with  full  knowledge  of  the  actual  situation  and  condition  of 
the  applicant;  and,  in  order  to  prevent  poSvSible  injury  to  the  com- 
pany by  false  answers  to  the  questions,  the  application  is  made  part 
of  th(»  contract,  and  right  reserved  to  refuse  payment  of  the  policy 
in  case  any  material  statement  made  by  tiie  assured  turns  out  to  be 
false.  But  one  party  to  a  contract,  however  explicit  its  stipulations 
and  conditions,  can  not,  after  receiving  full  benefit  of  all  he  was 
entithMi  to  from  compliance  in  good  faith  by  the  other,  avoid  per- 
formance of  his  part  upon  the  ground  of  misrepresentation,  when 
he  was  not  in  fact  deceived,  nor  anyattempt  made  to  deceive  him^ 

Although  the  questiims  were  not  put  to  nor  answered  by  Wm. 
Wright,  but  by  his  mother  acting  for  him,  yet  if  the  agents  were 
informed  l)y  her  of  his  actual  occupation,  the  company  is  as  much 
bound  thereby,  if  at  all,  as  if  he  had  given  the  information;  and 
while  it  is  doubtless  true  that  the  company  would  not  have  issued 
the  ])olicy  if  the  answer  of  Rebecca  Wright,  in  respect  to  his  occu- 
pation, had  appeared  in  the  application  as  some  of  the  witnesses 
testified  on  the  trial  she  made  it,  it  is  e(|ually  manifest  the  policy 
would  not  have  been  accepted  nor  any  premium  paid  if  either 
Kebecca  Wright,  who  paid,  or  Wm.  W^right,  for  whom  it  was  paid, 
had  believed  a  forfeiture  would  or  could  be  legally  claimed  upon 
the  grounds  now  relied  on  as  defense  to  the  action. 

As  then,  if  what  is  stated  in  avoidance  of  the  forfeiture  be  true, 
a  condition  exists  which  neither  the  insured  nor— as  must  be  as- 
sumed—the insurer  anticipated,  or  intentionally  caused,  one  or  the 
other  party  nmst  suffer  on  account  of  the  misconduct  of  Gillman  & 
Bankin.  Whether  it  shall  be  the  personal  representative  of  the 
insured  or  the  insurer  depends  upon  the  extent  to  which  the  latter 
-can  be  fairly  and  legally  made  to  answer  for  the  acts  of  its  soliciting 
:agents,  there  being  no  question  of  the  correctness  of  the  principle 
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Contained  in  the  instruction  of  the  lower  court  when  applied  to 
either  the  connpany  or  its  general  agents. 

In  Mutual  Benefit  Insurance  Co.  v.  Davis,  87  Ky.,  541,  it  was  held 
that  the  doctrine  of  estoppel  applied  whenever  the  agent  ol  a  life- 
insurance  company,  having  knowledge  of  the  facts,  so  explains  the 
meaning  and  effect  of  an  answer  as  to  cause  the  applicant,  acting  in 
good  faith,  to  believe  it  sufficient,  and  accordingly  make  it  as  ap- 
pears in  the  application,  or,  as  was  the  case  in  this  instance,  to  adopt 
it  as  indited  by  the  agent  himself. 

The  modern  and,  we  think,  correct  doctrine  is  to  regard  the  de- 
scription of  the  risk,  though  nominally  proceeding  from  the  insured^ 
as  the  act  of  the  company,  when  its  agents  by  a  false  or  erroneous 
statement  of  what  the  application  should  <?ontain,  or  taking  the 
preparation  of  it  into  their  own  hands,  procure. his  signature  by  an 
assurance  that  it  is  properly  drawn  and  will  meet  the  requirements^ 
of  the  policy.  Ronley  v.  Empire  Insurance  Co.,  36  N.  Y.,  550;  May 
on  Insurance,  page  165;  Hartford  Insurance  Co.  v.  Haas,  87  Ky., 
533. 

The  rule  by  which  to  determine  the  responsibility  of  an  insurance 
company  for  acts  of  its  agents,  as  laid  down  in  Insurance  Co.  v. 
Wilkinson,  13  Wall,  222,  upon  authority  of  cases  cited,  and  ap- 
proved by  this  court  in  Phoenix  Insurance  Co.  v.  Spiers  and  Thomas, 
and  other  cases,  is  as  follows:  **The  powers  of  the  agent  are  prima 
facie  co-extensive  with  the  business  intrusted  to  his  care^  and  will 
not  be  narrowed  by  limitations  not  communicated  to  the  person 
with  whom  he  deals.  An  insurance  company  establishing  a  local 
agency  must  be  held  responsible  to  the  parties  with  whom  they 
transact  business  for  the  acts  and  declarations  of  the  agent,  within 
the  scope  of  his  employment,  as  if  they  proceeded  from  the  prin- 
cipal.'' 

It  seems  to  us,  considering  the  amount  of  business  entrusted  to- 
and  done  by  soliciting  agents  of  insurance  companies,  the  circum- 
stances under  which  and  persons  with  whom  it  is  generally  done* 
and  the  opportunities  they  have,  and  temptation  put  in  their  way 
by  the  companies,  to  overreach  those  desiring,  or  rather  those  whom 
they  persuade,  to  insure,  the  rule  mentioned  would  be  nearly  inop- 
erative if  not  made  to  apply  to  them  as  well  as  general  agents;  for 
a  large,  if  not  the  largest,  portion  of  the  business  and  consequent 
profits  of  life  insurance  companies,  is  obtained  by  them.  They  are 
empowered  to  solicit  and  receive  applications,  which,  every  com- 
pany well  knows,  can  not  in  many,  if  not  most  eases,  be  made  out 
intelligibly  by  applicants  without  their  advice  and  instruction;  and,, 
moreover,  as  pay  for  their  services  is  made  to  depend  upon  commis- 
sions on  premiums  collected,  they  have  a  direct  intere:*t  in  making 
each  application  conform  to  requirement  of  the  company,  which 
may  be  and  is  often  done  by  explanation  and  &<$9urances  that  are- 
deceptive,  yet  relied  on  by  the  insured.  We  think  not  to  make  an 
insurance  company  responsible  for  acts  and  declarations  of  its  soli- 
citing  agents,  in  the  matter  of  preparing  applicaticms,  would  not 
only  give  it  undue  advantage  of  ill-informed  and  unsuspectins  per- 
sons, but  be  an  invitation  to  both  the  company  and  its  agents  to 
take  it;  and,  consequently,  the  instruction  in  this  case  should  have 
been  made  applicable  to  soliciting  as  well  as  general  agents. 

As  by  the  issue  of  fact  presented  in  the  instruction  the  verdict  of 
the  jury  Wiis  made  to  depend  upon  the  sufficiency  of  the  plea  in 
avoidance  of  forfeiture  of  the  policy,  the  onus  was  upon  the  plain- 
tiflr  in  the  action,  and  it  was  error  to  deny  to  him  the  right  to  con- 
clude the  argument. 
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Wherefore,  the  judgment  is  reversed  and  cause  renaanded  for  a 
new  trial  consistent  with  this  opinion. 


SwoPE  V.  Schwartz. 
(Filed  Feb,  6,  \%^l—Not  to  be  reported.) 

1.  Pleading — A  reply  that  is  eyasive  and  not  responsive  to  an  answer  may 
properly  be  adjudged  defective  on  demurrer. 

2.  Ejectment — Patties  and  privies — Kes  adjudicata — The  vendees  of  parties  are 
such  privies  of  their  vendors  that  they  can  rely  for  either  defense  or  title, 
in  actions  of  ejectment  upon  former  adjudications  settling  questions  of  title 
in  favor  of  such  vendors. 

E.  W.  Hawkins  for  appellant. 

George  Washington  and  R.  W.  Nelson  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor, 

This  is  an  action  of  ejectment  by  the  appellant,  Swope,  against 
Schwartz.  The  two  paragraphs  of  the  answer  makes  this  defense: 
That  one  Lapmeyer  owned  the  land  in  controversy,  and  sold  it  to 
Miller  and  others,  executing  a  conveyance  and  then  taking  a  mort- 
gage to  secure  the  unpaid  purchase  money.  That  the  Millers 
failing  to  make  payment,  a  suit  in  equity  was  filed  to  foreclose  the 
mortgage,  and  in  that  action  the  Millers,  by  an  answer  and  cross-pe- 
tition, set  up  as  a  defense  title  in  the  present  appellants,  and  made 
Swope,  Ac,  defendants.  That  the  present  appellants  filed  a  reply  to 
the  cniss-petition,  in  which  they  averted  their  title,  and  Lapmeyer, 
from  whom  the  appellee  derived  the  title,  filed  his  reply,  denying 
the  title  in  the  present  appellants.  That  on  the  hearing  of  that 
case  a  judgment  was  rendered  for  Lapmeyer,  and  from  that  Judg* 
ment  the  case  was  brought  to  this  court  and  affirmed. 

The  reply  denies,  indirectly,  that  there  was  any  such  proceeding, 
but  admits  that  Swope,  &c„  the  present  appellants,  were  incidentally 
parties  to  the  action.  The  reply  is  evasive,  and  not  responsive  to 
the  answer,  and,  therefore,  the  demurrer  was  properly  sustained. 
Besides,  the  record  is  filed  with  the  answer,  and  made  part  of  it 
in  the  case  of  Swope  v.  Lapmeyer,  that  was  brought  to  this  court  by 
Swope,  Ac,  and  amrmed  in  October,  1879,  in  which  the  question  of 
title  was  raised. 

It  is  argued  that  no  issue  was  made  between  Lapmeyer  and  Swope 
in  that  action.  An  issue  was  made  by  the  cross-petition  of  the  Mil- 
lers, who  were  defending  under  Swope's  title,  and  to  this  cross-peti- 
tion both  Swope  and  Lapmeyer  filed  replies,  and  set  up  the  manner 
of  holding  by  each.  Depositions  were  taken,  as  well  as  written  evi- 
dences of  title,  by  both  Swope  and  Lapmeyer,  and  the  title  adjudged 
to  be  in  Lapmeyer.  All  the  parties  treated  the  cro5?s-petition  of  the 
Millers,  and  the  replies  to  it  by  Miller  and  Lapmeyer,  as  raising  the 
distinct  issue,  and  Swope,  who  it  is  now  claimed  had  made  no  issue 
with  any  one  as  to  the  title,  brought  the  case  to  this  court. 

The  present  appellee,  having  purchased  of,  and  entered  under  Lap- 
meyer, can  rely  on  this  adjudication,  had  in  October,  1879,  between 
Lapmeyer  and  Swope,  as  a  bar  to  the  recovery,  in  absence  of  some 
fact  alleged,  avoiding  the  effect  of  that  judgment. 
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It  is  arffued  that  Schwartz,  not  being  a  party  to  that  action,  can 
not  make  the  defense.  The  privity  between  the  vendor  and  his  ven- 
dee enables  the  latter  to  make  any  defense  that  his  vendee  could 
have  made  on  the  issue  as  to  the  title;  and,  as  the  appellants  have 
litigated  that  issue  with  Lapmeyer,  the  question  can  not  now  be 
xe-opened  as  to  Lapmeyer's  vendee. 

Judgment  affirmed. 


,    FuESTON  V.  Commonwealth. 

{Filed  i'"e6.  7,  18»1.) 

Criminal  Law -^Evidence — This  is  an  appeal  from  a  judgment  of  oonTic- 
tion  of  appellant  for  manslaughter.  There  were  a  large  number  of  persons 
engaged  in  the  difficulty  on  either  side,  and  several  were,  killed  and  wounded. 
The  weapons  used  were  pistols.  Appellant  was  jointly  indicted  with  seven 
others  for  killing  one  John  Lawson.  There  is  no  positive  proof  that  ap- 
pellant fired  a  shot,  and  the  proof  as  to  his  bavins:  a  pistol  is  conflictibg. 
The  appellant  introduced  a  witness  who  testified  that  he  saw  the  accused 
before  and  during  the  fight,  and  that  he  had  no  pistol.  Upon  cross-exam- 
ination he  said  he  did  not  see  appellant  have  John  Lawson  down  or  shoot 
at  him.  He  was  then  asked  if  be  did  not  state  before  the  g: rand  jury  in 
Whitley  Circnit  Coort  that  be  saw  appellant  shoot  John  Lawson,  which  he 
answered  in  the  negative.  After  the  close  of  the  testimony  for  appellant 
the  Commonwealth,  over  his  objection,  introduced  a  member  of  the  f?rand 
jury,  who  testified  that  witness  had  stated  before  the  grand  jury  that  he 
saw  appellant  put  pistol  against  John  Lawson  and  shoot.  Held— The  ad- 
mission of  this  testimony  to  the  jury,  doubtles^s,  induced  them  to  consider 
it  as  direct  testimony  establishing  the  fact  that  appellant  shot  the  deceased. 
This  was  erroneous  and  prejudicial  to  appellant.  The  court  should  hare 
told  the  jury  that  the  testimony  of  the  member  of  the  Ki^<ind  jury  was  com- 
petent only  to  contradict  or  discredit  the  testimony  of  the  witness  who  tes- 
tified before  them. 

Scott  &  Violett,  James  Andrew  Scott  and  Eversole  &  Brown  for 
appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

In  a  desperate  conflict  between  several  of  the  Fuestons  and  Par- 
tons  uptm  the  one  side,  and  several  of  the  Lawsons  and  R«)ses  upon 
the  other,  John  an<l  Ewell  Lawson  and  James  Fueston  were  killed, 
and  several  others  wounded.  The  weapons  used  were  pistols,  and 
many  shots  were  exchanged.  The  testimony,  as  might  well  be  ex- 
pected, is  very  conflicting. 

The  appellant,  Beth  Fueston,  was  jointly  indicted  for  raurder 
with  seven  others,  for  the  killing  of  John  Lawson,  the  deceased 
having  also  taken  part  in  the  difficulty.  James  Fueston,  who  was 
killed,  was  a  son  of  the  appellant.  The  latter  has  been  convicted 
of  manslaughter,  and  now  appeals  from  a  sentence  of  twenty-one 
years  in  the  penitentiary. 

As  the  case  must  be  remanded  for  another  trial,  and  ae  others 
may  yet  be  tried  for  having  taken  part  in  the  tragredy,  we  shall  re- 
frain from  a  discussion  of  the  evidence,  save  so  far  as  is  necessary 
to  a  due  consideration  of  the  questions  raised  by  this  appeal. 
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The  difficulty  occurred  at  a  church,  which  appellant  was  in  the 
habit  of  attending,  and  where  religious  services  were  being  held. 
The  appellant  came  there  with  his  wife  and  daughter,  and  also 
some  neigh lx)rs,  who,  however,  do  not  appear  to  have  been  engaged 
in  the  trouble.  It  was  in  hot  weather,  and  he  was  in  his  shirt- 
sleeves. He  then,  apparently,  had  no  weapon.  The  testimony  is 
conflicting  as  to  whether  he,  at  any  time  during  the  difficulty,  had 
a  pistol.  Some  witnesses  say  he  did,  and  some  that  he  did  not. 
Assuming,  however,  that  he  did,  yet  there  is  no  positive  evidence 
that  he  shot  the  deceased,  John  Lawaon.  After  a  car€»ful  examina- 
tion of  the  record  we  fail  to  find  that  any  witness  s.tvs  so.  The 
deceased  was  shot  twice.  Several  witnesses  swear  positively  who 
fired  one  of  the  shots,  but  who  fired  the  other  does  not  a|)pear  by 
any  positive  evidence.  The  son  of  the  appellant  appears,  according 
to  the  latter's  testimony,  ro  have  been  first  killed,  and  in  his  imme- 
diate presence.  There  is  testimony  showing  that,  at  the  commence- 
ment of  the  shooting,  the  appellant  grabbed  the  deceased,  and  in 
the  scuffle  they  went  over  a  bank  ;  and  one  witness  says  that,  after 
they  did  so,  he  saw  smoke,  as  if  from  a  pistol,  at  the  point  where 
they  then  were,  and  this  statement  is  possibly  confirmed  by  another 
witness.  But  what  may  well  be  termed  ''the  battle*'  had  then  be- 
-come  general;  the  parties  were  then  scattered  about,  and  the  firing 
was  going  on  upon  all  sides.  The  deceased  himself  had  a  pistol, 
which  he  had  been  firing  at  some  one.  He  was  seen  at  another 
point,  after  the  scuftle,  with  the  ap|K^liant,  and  then  it  was  that 
several  witnesses  say  he  was  shot,  at  least  once. 

As  to  these  matters  there  is,  perhajw,  some  conflict  of  evidence; 
but  when  both  the  State  and  the  accused  had  closed  their  testimony 
in  chief,  there  was  no  evidence  tending  to  show  that  the  ai)pellant 
either  shot  or  shot  at  the  deceased,  save  the  circumstances  just  de- 
tailed. 

The  vital  question  was  whether,  he  had  done  so,  or  had  aided  or 
encouraged  those  who  did  do  so,  and  we  have  said  this  much  as 
properly  leading  up  to  the  consideration  of  the  competency  of  cer- 
tain testimony. 

The  accused  introduced  one  Wm.  Jackson  as  a  witness.  He  was 
an  eye-witness  of  the  difficulty.  His  testimony  was,  doubtless,  re- 
garded as  material  by  the  accused,  and  so  it  appears  to  us.  He 
testified  as  to  various  matters,  and  among  them  that  he  saw  the 
accused  **before  and  during  the  fight.  He  had  no  pistol."  I'pon 
cross-examination  he  said:  *'Did  not  see  Beth  Fueston  have  John 
Lawson  down  or  shoot  at  him."  He  was  then  asked:  *'Did  you 
state  before  the  grand  jury  in  Whitley  Circuit  Court  that  you  saw 
Beth  Fueston  shoot  John  Lawson?"  The  witness  answered,  in 
effect,  in  the  nt^ative. 

After  the  accuse<l  Jiad  closed  his  testimony  the  Conmion wealth 
was  permitted,  over  his  objection,  to  introduce  a  member  of  the 
grana  jury  and  prove  by  him  that  Jackson  seated  before  it  that  "he 
saw  Beth  Fueston  put  pistol  against  John  Lawson  and  shoot."  It 
can  not  well  be  doubted  but  what  this  evidence  was  eftective  in  the 
way  of  a  conviction.  It  was  unquestionably  very  damaging  to  the 
appellant's  cause.  Certainly  the  Commonwealth  had  no  right  to 
prove  as  a  substantive  fact,  or  as  matter  in  chief,  that  Jackson  had 
said  he  saw  the  accused  shoot  Lawson. 

The  witness  had  testified,  upon  his  examination  in  chief  by  the 
accused,  that  the  latter  had  no  pistol.  Conceding  that  this  was 
equivalent  to  saying  that  the  accused  did  not  shoot  the  deceased, 
yet  the  testimony  of  the  grand  juryman  was,  at  most,  only  compe- 
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tent  by  way  of  contradiction  of  Jackson's  testimony ;  but  it  was 
allowed  to  go  to  the  jury  without  their  being  told  that  it  was  only 
to  be  considered  for  that  purpose.  Upon  the  peculiar  facts  of  the 
case,  in  view  of  there  being  no  positive  testimony  that  the  accused 
had  shot  or  shot  at  the  decreased,  this  should  have  been  done.  It 
doubtless  was  received  by  the  jury  as  substantive  testimony  that 
the  accused  shot  him.  It  was,  in  effect,  evidence  in  chief  upon  the 
part  of  the  State. 

The  court  was  bound,  as  it  no  doubt  intended,  to  afford  the  appel- 
lant a  fair  trial,  but  this,  we  think,  was  not  done  for  the  reason 
indicated.  This  testimony  was  introduced  after  the  defense  had 
closed  its  evidence,  and  when  it  was  likely  to  be  very  effective  with 
the  jury.  It  was  proven  as  the  statement  of  an  eye-witness  to  the 
tragedy,  made  not  long  after  its  occurrence,  and  coming  as  it  did, 
without  restriction  from  the  court  as  to  its  effect,  the  conclusion  is 
almost,  if  not  quite,  irresistable  that  the  jury  regarded  it  in  deter- 
mining the  question  whether  the  accused  actually  shot  the  deceased. 

To  have  insured  a  fair  trial  the  lower  court  should,  upon  the  cir- 
cumstances of  this  case,  have  instructed  the  jury  how  and  for  what 
purpose  they  could  consider  this  testimony. 

The  whole  law  of  the  case  was  properly  given  to  the  jury,  but  for 
the  error  indicated  the  judgrment  is  reversed  and  cause  remanded 
for  another  trial  consistent  with  this  opinion. 


McCoRM4CK  V.  Ckow. 

{Filed  Feb,  5,  Wdl—Noi  to  be  reported.) 

Constniction  of  lietd — Passioay — A  deed  containing  a  clause  grantinf^  to 
party  of  the  second  part  a  pass  way  from  the  corner  of  his  orchard  to  a 
named  road,  is  construed  to  refer  to  a  passway  leading  from  the  corner  of 
the  orchard  the  shortest  distance  and  most  practicable  route  to  the  road 
named,  when  dae  regard  is  had  to  the  location  of  the  land,  its  condition  for 
travel,  and  the  interests  of  all  parties  concerned. 

J.  P.  Sanderfer  and  H.  D.  McHenry  for  appellant. 

J.  E.  Fogel  for  appellee. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  the  deed  from  appellant  to  appellee,  conveying  two  tracts  of 
land,  is  this  clause:  **Also  the  risfht  of  private  passway  for  second 
party,  fifteen  feet  wide  from  corner  of  second  party's  orchard  ap 
the  creek  to  Hartford  and  Livermore  road." 

The  dispute  in  this  case  is  as  to  the  particular  corner  of  the  or- 
chard the  passway  shall  begin,  appellant  contending  the  verbal 
agreement  and  understanding  was  it  should  be  the  northwest,  while 
appellee  says  it  was  to  be  the  northeast  corner. 

The  testimony  is  somewhat  conflicting  as  to  what  was  the  agree- 
ment, but  a  fair  construction  of  the  deed  in  C(mnection  with  the 
situation  of  the  land  through  which  the  passway  is  to  be  located,  it 
seems  to  us,  justified  the  judgment  of  the  court. 

The  route  contended  for  by  appellant  is  nearly  twice  the  distance 
of  the  other,  and  can  not  be  made  passable,  according  to  the  evi- 
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dence,  without  the  expenditure  of  money  amounting  to  nearly  half 
the  purchase*  price  of  the  land  conveyed,  whereas  the  other  is  com- 
paratively direct,  and,  as  fixed  by  the  court,  practicable.  As  either 
will  answer  the  description  contained  in  the  deed,  that  one  should 
of  course  be  adopted  which  a  reasonable  construction  of  the  instru- 
ment requires,  having  due  regard  to  the  rights  and  interest  of  each 
party;  and  as  one  is  almost  impratticable,  the  other  must  neces- 
sarily be  considered  the  route  con  tern  pi*  ted  ;  and  it  being  so  deter- 
mined by  the  lower  court,  the  Judgment  is  affirmed. 


Trimble  v.  McCormick,  &c. 
(Filed  Feb.  7,  1891— iN7><  to  be  reported.'^ 

1.  Deed  construed  to  be  a  mjftg^a^^e  —  Pjrai  eiiidence — The  lands  of  a  debtor 
haying  been  sold  to  satisfj  debts  of  a  larc^e  amount,  and  the  purchaser 
harin^  failed  to  comply  with  the  terms  of  sale,  appellant,  who  held  another 
debt  against  the  debtor,  complied  with  the  terms  of  sale  and  -^onyeyed  the 
lands  to  the  wife  of  the  debtor  in  consideration  of  payment  of  a  sum  of 
money  and  the  execntioi  of  notes  in  amounts  large  nnoa^h  to  satisfy  the 
debts  for  which  the  land  was  sold,  and  appellant's  debt,  interest  thereon  at 
ten  per  cent,  being  contracted  for.  After  payment  of  the  greater  part  of 
said  debts  by  a  sale  of  the  larger  part  of  said  land,  the  title  to  the  residue 
was  conveyed  to  appellant,  who  permitted  the  debtor  and  his  wife  to  remain 
on  it  for  a  while,  until  he  finally  sold  it  to  a  third  party  and  dispossessed 
the  occupants.  In  an  action,  by  the  debtor  and  his  wife,  claiming  that  the 
deed  made  to  appellant  was  intended  as  only  a  mortgage,  tield — That  the 
conduct  of  the  parties,  as  shown  by  the  evidence,  satisfies  the  court  tbat  the 
conveyance  was  intended  merely  to  seoure  to  appellant  the  payment  of  the 
money  owing  him.  Parol  evidence  is  competent  to  show  that  a  deed  was 
intended  as  a  mortgage. 

2.  Finding  of  facts — The  lower  court  having  determined  from  a  contra- 
riety of  evidence  the  amount  of  rents  chargeable  for  ths  use  and  occupation 
of  the  tract  of  land  in  controversy,  that  finding,  not  being  palpably  against 
the  evidence,  will  not  be  disturbed  on  appeal.  Nor  will  the  amount  of 
balance  of  debt  and  interest  be  disturbed,  the  basis  of  calculation  being 
correct. 

3.  Usury — Forfetture—Th^  penalty  of  forfeiture  of  entire  interest  pre- 
scribed for  collecting  interest  in  excess  of  the  legal  rate,  havinj^  baen  re- 
pealed, the  amount  of  legal  interest  may  be  collected. 

Wood  A  Day  for  appellant. 

Thomas  Turner  and  C.  Cyrus  Turner  for  appellees. 

Appeal  from  Montgomery  Circuit  Cour:. 

Opinion  of  the  court  by  Judge  Lewis. 

A  tract  of  land  belonging  to  E.  N.  McCormick  having  been  sold 
to  satisfy  executions  for  about  $5,000,  and  the  bidders  being  unable 
to  comply  with  the  terms  of  sale,  J.  G.  Trimble,  to  whom  he  also 
owed  a  debt  of  about  $2,100,  was  induced  to  do  so,  and  July  17, 1874, 
he  received  a  deed  for  that  land,  and  also  other  parcels  conveyed  to 
him  by  E.  N.  McCormick  and  wile,  N.  A.  McCormick,  amounting 
altogether  to  about  320  acres.  But  on  the  same  day,  evidently  in 
pursuance  of  a  previous  arrangement,  he  re-conveyed  the  whole  to 
14^.  A  McCormick  in  coasideration  of  her  agreement  to  pay  to  him 
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the  entire  amount  of  the  executions  and  of  his  debt  on  E.  N.  Me- 
C/ormick,  together  with  costs  and  interest  at  tep  per  cent,  up  to  that 
time,  July  17,  1874,  and  three  notes  were  then  executed  by  her,  one 
for  $2,373,  due  at  date ;  one  for  $3,0()0,  due  October  1,  1875,  and  the 
third  for  $3,000,  due  October  1,  1876.  The  amounts  of  the  second 
and  third  notes  were  fixed  by  countinK  interest  at  the  rate  of  ten 
per  cent,  per  year  on  the  principal  of  each  from  date  to  maturity, 
and  all  of  them  were  made  to  bear  interest  at  ih-it  rate  from  matur- 
ity until  paid. 

It  was  at  the  time  agreed  between  them  that  he  was  to  furnii^h 
her,  from  time  to  time,  money  with  which  to  conduct  her  farmin^r 
operations;  and  it  appears  he  did  continue  to  make  advances  of 
money  until  December,  18:^3,  when  she  re-conveyed  the  land  to 
him,  the  deed  therefor  being  in  terms  absolute.  But  in  November, 
1884,  two  parcels  cf  the  land  were  sold  to  Led  ford  and  Horton,  one 
of  100  and  the  other  93  acres,  and  the  proceeds  applied  to  payment 
of  her  indebtedness  to  him.  There  had  been  sold  previous  to  De- 
cember, 1883,  another  parcel  to  Georgre  McCormick,  so  there  was 
left  about  44  acres  which  appellees,  MfCormick  and  wife,  continued 
to  occupy  until  March,  1880,  when  by  writ  of  forcible  detainer  they 
were  dispossessed,  and  appellant,  Trimble,  has  since  occupied  it. 

This  action  was  broui^ht  by  appellees  in  June,  1886,  to  have  the 
deed  of  December,  1883,  treated  and  adjud^red,  in  etfect,  a  mort- 
gage, and  to  recover  a  balance  alleged  to  be  due  E.  N.  McCormick 
as  a  full  and  fair  settlement  of  the  transactions  between  her  and 
appellant,  Trimble;  and,  upon  a  final  hearing,  the  chancellor  deter- 
mined and  adjudged  the  deed  mentioned  to  operate  as  a  mortgage; 
that  appellant  convey  to  her  title  of  the  44  acres  upon  payment  of 
$1,110,  found  due  by  her  to  him  upon  settlement  and  adjustment  of 
all  their  accounts,  but  that  the  land  was  subject  to  be  sold  in  default 
of  her  paying  that  sum. 

There  is  no  room  for  dispute  about  the  purpose  each  party  had  in 
view  when  the  transaction  of  July  17,  1874,  occurred.  Trimble  held 
a  debt  of  $2,I(K>  he  desired  to  secure,  but  which  it  does  not  ap|>ear 
from  this  record  he  could  certainly  have  done  otherwise:  for  the 
land  of  E.  N.  McCormick  had  been  sold,  and  he  was  evidently  in 
failing  circumstances,  and  title  to  the  other  parcels  of  land  conveyed 
to  Trimble  seem  not  to  have  been  in  E.  N.  McCormick,  at  least  they 
were  incumbered  by  claims  of  others.  So  that  appellant  accom- 
plished, by  the  arrangement,  the  double  purpose  of  securing  a 
pre-existing  debt  and  safely  investing  his  surplus  money  in  such 
manner  as  to  yield  ten  per  cent,  interest.     - 

The  ]»urpose  of  appellees  was,  by  aid  of  advances  appellant  agreed 
to  make  and  their  own  efforts,  to  relieve  their  land,  or  as  much  of  it 
as  possible,  from  incumbrances.  Thus  the  prime  object  of  one  party 
was  ten  per  cent,  interest  on  his  money,  which  the  land  could  nut 
be  made  to  yield,  and  of  the  other  to  preserve  from  sale  and  sacri- 
fice all,  or  at  least  enough,  of  it  for  a  comfortable  home;  and  that 
each  clung  to  his  purpos?  so  tenaciously  and  patiently  for  over  nine 
years,  goes  very  far  to  sustain  the  allegation  of  appellees  that,  not- 
withstanding the  deed  of  December,  1883,  the  land  was  intended  by 
both  parties,  and  agreed  between  them,  to  be  held  by  appellant 
merely  as  se<!urity  for  what  she  owed  him,  and  the  deed  was  to 
operate  simply  as  a  mortgage;  for,  at  the  date  of  that  deed,  the 
money  was  still  safely  invested,  and  certainly  as  remunerative  as 
ever.  The  change  of  that  purpose,  on  part  of  appellant,  it  not 
caused  by,  followed  soon  after,  the  sales  to  Ledford  and  Horton,  the 
proceeds  of  which,  when  paid  to  him,  reduced  the  debts  against 
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appellee,  according  to  the  commissioner's  report,  to  about  $1,280, 
from  which  not  a  very  largo  amount  of  usury  could  be  expected. 

Though  the  deed  was  not  made  until  December,  the  contract 
for  conveyance  of  the  land  by  appellee  was  entered  into  November 
22,  1883,  by  the  terms  of  which  it  was  agreed  that  if  N.  A.  McCor- 
mick  should  find  a  purchaser  for  the  land  and  make  sale  by  March 
1,  1884,  for  more  than  $40  per  acre,  Trimble  was  to  make  a  deed  ta 
such  purchaser  and  have  the  proceeds  arising  from  the  sale,  and 
account  to  her  for  the  excess  over  $40  per  acre  by  giving  credit  on 
any  of  the  unpaid  notes  he  held  against  her,  if  the  notes  amount  to 
that  sum.  Though  apnellant  was  in  a  position  to  dictate  the  terma 
of  that  agreement,  ana  evidently  intended  to  secure,  beyond  per- 
adventure,  the  payment  of  the  debts  and  interest,  it  ih  manifest  the 
agreement,  fairly  construed,  entitles  appellant  to  no  other  interest 
in  the  land  than  necessary  to  secure  payment  of  his  debts,  and  ta 
no  more  of  the  proceeds,  in  case  of  sale,  than  necessary  for  the  same 
purpose.  It  is  true  the  contract  contains  a  stipulation  Trimble  wa» 
to  have  poasession  by  March  1, 1884,  but  he  did  not  take  or  claim 
compliance  therewith.  On  the  contrary,  appellees  continued  in  pos- 
session until  1886,  and  in  November,  1884,  negotiated  the  sales  to 
Ledford  and  Horton,  and  the  proceeds  thereof  were  applied  to  pay- 
ment of  the  debts,  which  were  thereby  reduced  to  the  sum  men- 
tioned, much  less  than  the  value  of  the  44  acres  left  unsold. 

The  evidence,  independent  of  the  construction  we  have  given  the 
contract,  shows  satisfactorily  that  the  parties  intended  and  agreed 
the  dee<l  of  December,  1883,  to  have  effect  merely  as  a  mortgage. 
In  our  opinion  appellee  has,  as  adjudged'  by  the  lower  court,  a 
right  to  reconveyance  of  the  44  acres,  upon  payment  of  the 
balance  due  to  appellant,  and  the  only  real  question  is  as  to  the 
amount  she  owes  him.  It  appears  appellant,  at  the  end  of  each 
year  subsequent  to  1874,  made  and  furnished  to  appellees  a  state- 
ment of  accounts  between  them,  showing  the  balances  left  after 
deducting  payments  made  during  the  year  from  the  notes  and  from 
advances  by  him,  and  counsel  contends  that,  as  appellees  did  not 
object  then,  they  are  now  precluded,  as  well  as  barred  by  limitation, 
from  calling  in  question  the  correctness  of  those  statements. 

We  do  not  consider  the  statements  as  final  or  binding  on  appel- 
lees ;  nor  are  they  barred  by  the  five  or  ten-year  statute  of  limita- 
.tions;  for  the  right  of  an  obligor  exists,  whenever  a  note  is  sued  on, 
to  put  in  issue  the  amount  actually  due,  and  to  show  he  has  made 
more  and  other  payments  than  he  has  credit  for.  However,  there 
is  dispute  about  comparatively  few  items  of  account  between  the 
parties;  and,  without  going  into  detail,  we  think  the  evidence  fully 
justifies  the  conclusion  of  the  commissioner — whose  reports  are  very 
clear  and  satisfactory—and  chancellor  as  to  the  disputed  claims  pre- 
sented by  appellant  as  well  as  appellees. 

Three  grounds  are  relied  on  for  reversal  on  the  cross-appeal.  The 
first  relates  to  the  amount  with  which  appellant  is  charged  for  rent 
of  the  44  acres,  from  1886  to  date  of  the  judgment.  As  is  generally 
the  case,  where  value  of  service  or  property  has  to  be  fixed  by  wit- 
nesses, there  is  a  contrariety  of  evidence  before  us  on  that  subject, 
and,  unless  palpable  mistake  has  been  made  and  injustice  done, 
which  is  not  apparent  to  us  in  this  case,  it  is  never  safe  for  this  court 
to  set  aside  both  the  report  of  the  commissioner  and  judgment  of 
the  court,  as  would  have  to  be  done. 

Second.  We  do  not  perceive,  nor  has  counsel  indicated,  where 
the  commissioner  in  his  calculations  compounded  interest  **on  the 
credits  when  the  partial  payments  were  less  than  the  interest  then 
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accrued."  The  amount  of  the  note  due  at  date  being  fixed  on 
by  the  parties  at  the  time,  it  became  nece»*ary,  in  order  to  deter- 
mine whether  the  other  two— one  due  October  1, 1875,  and  the  other 
October  1, 1876— or  either  of  them,  was  given  for  the  proper  amount, 
to  deduct  the  amount  of  the  first  note  from  the  w^hole  amount 
agreed  to  be  due  on  July  17,  1874,  and,  dividing  the  remainder  into 
two  parts,  calculate  interest  on  one  half,  at  ten  per  cent.,  to  October 
1,  1875,  and  on  the  other  half  to  October  1,  1876.  But  the  credits 
were  not,  as  argued,  applied  by  the  commissioner  in  his  calculation 
to  the  flgi?reo:ate  accrued  interest  of  the  second  and  third  notes ;  but, 
after  the  one  first  due  was  paid  off,  the  payments,  as  made,  were 
applied  exclusively  to  the  interest  and  principal  of  the  one  next 
falling  due^  which,  it  seems  to  us,  was  the  correct  mode  of  applylnfif 
partial  payments. 

Third.  The  forfeiture  of  the  whole  interest  in  case  of  the  lender 
of  money  charging  more  than  the  rate  authorized  by  the  act  of  1871, 
which  was  ten  per  cent.,  is  in  the  nature  of  a  penalty,  and,  upon  the 
repeal  of  that  act,  section  4  thereof  became  inoperative,  and,  as  has 
been  well  settled  by  this  court,  the  penalty  could  not  thereafter  be 
enforced.  It  results  that  appellant  is  entitled  te  collect  the  rate  of 
interest  agreed  on  by  the  parties  July  17,  1874,  which  was  ten  per 
cent.,  without  incurring  a  forfeiture  of  any  part  of  it. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed  on 
both  the  appeal  and  cross-appeal. 

Chief  Justice  Holt  not  sitting. 


PiLCIIER  v.  GEGAN,  &C. 

i Filed  Feb.1,  1891.) 

Attorney^ 5  fee — Res  atfjudicata — S/>lt/ttn,f^  cause  of  action — Estoppel — Appellant, 
as  attorney  for  appellee,  recovered  poBsession  of  a  tract  of  land,  bat  did 
not  reserve  a  lien  in  the  judgment  on  the  land  for  hin  fee  as  attoroej.  He 
afterwards  made  a  sale  of  said  land  for  his  client,  assuring  the  purchaser 
that  the  land  was  anencumbered.  except  by  a  debt  named.  Appellant  then 
instituted  an  action  in  a  justice's  court  to  recover  of  his  client  a  fee  of  $50, 
a  trial  of  which  resulting  adversely  to  appellant,  he  instituted  his  action 
in  equity  to  recover  a  fee  of  $250,  and  asserting  a  lien  on  the  land  for  same. 
Held'  That  the  action  in  the  justice's  court  is  conclusive  of  appellant's 
claim  for  a  fee.  A  party  will  not  be  permitted  to  split  up  the  same  caateof 
action,  aud  thus  harass  the  debtor.  Neither  can  appellant  assert  his  lien  on 
the  laud  as  against  the  purchaser.  His  assurances  of  title,  made  at  the  time 
of  sale,  estops  him  from  asserting  his  lien. 

Lane  &  Burnett  for  appellant. 

James  R.  W.  Smith  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant,  as  the  appellee's  (Annie  E.  Gegan)  attorney,  re- 
covered the  possession  of  the  tract  of  land  in  controversy  for  her, 
but  failed  to  expressly  reserve  a  lien  in  the  judgment  upon  the  land 
for  his  fee  as  attorney.  In  a  few  days  after  the  judgment  was 
rendered,  the  appellee,  Gegan,  sold  the  land  to  the  appellee,  Stevens, 
and  the  appellant,  iis  the  attorney  of  the  appellee,  Gegan,  prepared 
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and  delivered  a  deed  to  the  appellee,  Stevens,  for  the  land,  assuring 
him  that  the  title  was  good,  and  unencumbered,  except  a  Hen  of  $100 
in  favor  of  Straus  and  others.  Thereafter  the  appellant  sued  the 
appellee,  Gegan,  in  the  justice's  court,  for  fifty  dollars,  his  fee  in  said 
case. 

The  justice's  record  is:  "Judgment  for  defendant,  Annie  Gegan, 
and  judgment  for  the  defendant  against  the  plaintiff  on  counter- 
claim for  $28.9o."  This  judgment,  standing  in  full  force,  is 
conclusive  that  the  case  was  heard,  and  judgment  rendered  upon 
the  merits  of  the  case,  and  the  appellant  will  not  be  heard  to  contra- 
dict the  record  by  saying  that  he  dismissed  his  case,  without  preju- 
dice, for  the  purpose  of  bringing  an  action  in  the  chancery  court  for 
the  full  amount  of  his  fee,  $250. 

The  justice's  record  being  conclusive  of  the  fact  that  the  appellant's 
claim  for  $50  attorney  fee  in  said  case  was  heard  upon  its  merits, 
the  question  arises,  can  the  appellant  sue  for  a  larger  amount 
in  the  chancery  court?  The  answer  is,  that  the  law  will  not  permit  a 
party  who  has  sued  for  a  part  of  an  entire  demand  to  sue  for  the  res- 
idue in  another  action.  This  rule  seems  to  be  uniform.  Bancroft  v. 
Windspear,  19  Wend.,  297;  Fisher  v.  Foley,  6  Hill,  543;  Marble  v. 
Keyes,  9  Gray,  221. 

But,  it  may  be  said  the  justice's  court  did  not  have  jurisdiction 
of  the  full  amount  of  the  appellant's  claim.  The  answer  is,  that  the 
entire  cause  of  action  was  the  appellant's  right  to  an  attorney's  fee, 
and  he  gave  the  justice's  court  jurisdiction  of  that  matter  by  bring- 
ing his  action  therein  to  recover  $50  for  said  service;  *and,  to 
allow  him  to  split  the  entire  cause  of  action  into  many  causes  of  ac- 
tion, and  to  harrass  the  defendant  with  a  separate  action  on  each, 
would  be  a  travesty  upon  lea:al  justice. 

But  the  agency  of  the  appella»it,  as  indicated  in  the  sale  of  the 
land  to  the  appellee,  Stevens,  without  disclosing  and  reserving  his 
lien,  estops  him  from  now  aaserting  it. 

The  judgment  is  affirmed. 


Ross  V.  Sweeney,  trustee,  Ac. 

SWEEXKY,  TRUSTEE,  &C.  V.  ROSS. 

inied  Feb,  7,  1891— .Vo/  to  he  remrted.) 

Homestead— Family — Liens — The  owner  of  about  230  acres  of  land,  oon- 
sii^ting  of  three  tracts,  and  nBed  and  recognized  as  one  farm,  executed  a 
xnortKAge  upon  one  of  the  tracts  containing  117  acres  upon  which  he  lived. 
This  >and  was  sold  in  a  suit  to  enforce  said  mortgage  debt;  but,  prior  to 
fiaid  sale,  the  mortgagor  had  executed  a  mortgage  upon  the  remaining  two 
tractSr  containing  about  112  acres;  but,  prior  to  the  execution  of  the  last 
named  mortgage,  he  had  sold  about  forty-five  acres  of  said  land  and  given 
the  purchaser  a  title  bond  for  same,  and  placed  him  in  possession  thereof, 
retaining  a  lien  for  about  $400  unpaid  purchase  money. 

After  these  transactions  were  had,  the  mortgagor  executed  a  deed  of  trust 
for  the  benefit  of  creditors,  only  reserving  exempt  property.  After  the  exe- 
<3ation  of  this  deed,  the  grantor  moved  on  the  tract  of  land  remaining,  con- 
taining about  sixty-five  acres,  and  lived  in  a  cabin  on  it,  claiming  it  as  a 
homestead.  His  wife  having  died  before  moving  into  said  tract,  he  contin- 
ued to  reside  there  with  his  widowed  daughter  and  her  child  nntil  this  con- 
troversy arose  in  settlement  of  the  trust  estate.  Held — That  the  debtor  was 
entitled  to  claim  his  homestead  in  the  sixty-five  acre  tract,  subject  to  the 
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mortgage  debt,  although  said  tract  was  connected  with  the  tract  he  formerly 
occupied  a8  a  homestead,  by  a  lane  or  private  paBsway  about  190  yards  long, 
the  three  tracts  having  been  considered  and  used  by  him  as  one  farm  for 
more  than  fifteen  years.  The  fact  that  he  removed  to  the  cabin  after  the 
debts  were  created,  did  not  prejudice  his  creditors. 

The  widowed  daughter  and  her  child,  having  a  natural  and  moral  claim 
for  support  and  maintenance  upon  the  debtor,  constitute  a  family  within 
the  meaning  of  the  statute  of  exemptions.  The  mortgagee  is  not  entitled  to 
a  lien  on  the  forty-five  acres  held  under  title  bond,  nor  does  his  lien  extend 
to  the  unpaid  purchase  money  owing  on  said  tract,  the  same  being  a  fand 
for  the  benefit  of  the  general  creditors. 

R.  H.  Tomlinson  for  appellant,  Ross. 

H.  C.  Kauffman  and  Wm.  Herndon  for  Sweeney,  Ac. 

Appeal  from  Garrard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

There  are  two  questions  involved  in  this  appeal.  The  one  as  to 
the  rigrht  of  horaestead,  and  the  other  as  to  a  claim  of  preference  by 
one  creditor  over  another  by  reason  of  an  alleged  Hen. 

One  of  the  appellants,  Wm.  A.  Ross,  was  the  owner  of  a  tract  of 
land  upon  which  he  lived,  made  up  of  three  several  tracts,  contain- 
ing in  all  about  230  acres.  On  one  of  the  tracts,  containing 
117  acres,  he  lived  with  his  family,  his  wife  and  children.  He  exe- 
cuted a  mortgage  on  this  tract,  in  the  year  1883,  toKinnaird,and,ia 
the  year  1888,  this  land  was  sold  under  a  judgment  to  foreclose,  and 
in  this  way  the  appellant  was  deprived  of  all  right  to  homestead  in 
this  particular  tract.  In  1886  he  mortgaged  the  two  remaining 
tracts,  containing  112  acres,  to  his  co-appellant,  Sweeney,  but,  at  the 
date  of  that  mortgage,  he  had  sold,  by  title  bond,  to  David  Ross,  45^ 
acres  of  this  112  acres,  and  received  part  of  the  purchase  money,  and 
David  Ross  was  in  the  actual  possession  when  the  mortgage  to 
Sweeney  was  executed. 

In  the  year  1887  Wm.  A.  Ross,  the  owner  of  this  land,  made  a 
deed  of  trust  to  his  co-appellant,  Sweeney,  for  the  benefit  of  creditors, 
reserving  his  homestead.  In  November,  1888,  Ross,  the  debtor,  moved 
on  to  w^hat  was  left  of  the  112  acres,  and,  with  his  family,  lived  in 
a  cabin  on  this  remaining  land,  about  sixty-five  acres.  His  wife  bad 
died  before  he  removed  there,  but  he  had  with  him  his  daughter 
and  grandchild,  who  had  lived  with  him  since  the  birth  of  each. 
A  suit  was  filed  to  settle  this  trust,  and  the  appellant  asserted  his 
claim  to  a  homestead.  This  claim  is  resisted  on  two  grounds:  First 
that  he  was  not  a  housekeeper  with  a  family;  and,  second,  that  his 
homestead  was  in  the  land  sold  to  Kinnaird,  and  that  moving  on  to 
the  sixty-five  acres  after  the  debts  were  created,  he  is  in  no  condition 
to  claim  a  homestead.  The  testimony  shows  that  the  appellant  had 
owned  these  several  tracts  of  lands  for  fifteen  or  twenty  years,  and 
that  he  had  used  them  all  as  one  farm,  although  purchased  by  him  at 
different  times.  The  parcel  mortgaged  Kinnaird  is  separated  from 
the  other  two  parcels,  that  adjoin  each  other,  but  the  whole  is  con- 
nected by  a  private  passway  or  lane  that  leads  from  one  to  the 
other— the  lane  being  only  190  yards  long.  With  his  land  thus  lo- 
cated, he  has  used  it  as  one  tract  during  tne  entire  period;  and  the 
proximity  of  the  one  to  the  other  is  such  that  both  were,  doubtles^ 
used,  and  should  be  considered  as  one  as  much  so  as  if  a  public  road 
had  separated  or  divided  this  land.    They,  in  fact,  by  reason  of  this 
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private  passway,  were  all  united  as  one,  and  should^  be  regarded  as 
adjoining:  each  other. 

The  appellant  had  with  him  his  daujjhter  and  her  child,  who  were 
without  means,  and  relying  on  their  daily  labor  and  the  aid  of  their 
father  for  support  and  maintenance.  He  was  under  a  natural  and 
moral  obligation  to  support  both.  They  were  members  of  his  fam- 
ily. The  daughter's  husband  had  left  her  penniless,  and  she  had 
the  right  to  look  to  her  fathc^r  for  care  ajad  protection.  Under  the^ 
circumstances  the  chancellor  should  have  allotted  the  homestead  in 
the  sixty-five  acre  tract,  subject  to  Sweeney's  mortgage. 

The  appellant,  Sweeney,  who  is  the  trustee  for  creditors,  says  that 
when  he  took  the  mortgage  on  the  110  acres,  that  included  the  sixty- 
five  acres,  and  the  forty-five  sold  David  Ros?,  he  did  not  know  that 
the  latter  had  purchased  any  part  of  this  land;  and,  inasmuch  as 
David  Ro&s  still  owed  $433  on  this  forty-ifive  acres,  that,  by  reason  of 
his  mortgage  covering  the  whole  tract,  he  has,  as  the  estate  is 
in  trust,  a  lien  on  this  purchase  money  note  that  should  be  enforced 
as  against  the  general  creditors.  ' 

The  land  certainly  belonged  to  David  Ross,  who  was  in  the  actual 
possession  under  his  bond  for  title,  and  the  mortgage  created  no  lien 
upon  the  land  that  could,  in  any  manner,  have  affected  the  real  owner. 
The  mortgage  on  the  land  has  no  priority  over  a  lien  upon  the  purchase 
morxey  notes,  in  the  hands  of  a  vendee,  as  against  creditors.  The 
mortgagee  takes  w-hat  is  left.  His  claim  is  subordinate  to  the 
lien  for  the  purchase  money,  and  a  transfer  of  the  notes  for  the  land 
would  pass  to  the  assignee;  or,  in  case  of  insolvency,  the  notes, 
evidencing  the  lien,  would  go  to  the  general  creditors.  The  mort- 
gagee takes  the  land  subject  to  the. incumbrances  against  it,  and  his 
want  of  knowledge  as  to  the  superior  liens  can  not  affect  the  rights 
of  others. 

In  our  opinion,  therefore,  the  judgment  on  this  branch  of  the  case 
must  be  aftirmed.  On  the  appeal  of  Wm.  A.  Ross,  the  judgment  is 
remanded  for  proceedings  consistent  with  this  opinion. 


I 
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(Filed  Feb,  7,  1891.) 

Revocation  of  deed — A  grantor  of  land,  by  deed  to  her  son,  reserved  the  right 
to  revoke  same  by  making  a  deed  of  revocation,  and  having  same  acknowl- 
edfired  and  recorded  in  the  office  of  the  county  clerk,  dnrin^  the  life-time  of 
the  grantor.  The  grantee  conveyed  to  a  railway  company  the  right  of  way 
for  ltd  road,  upon  which  the  road  was  constructed,  and  afterwards,  the 
grrantor  having  made  deed  of  revocation,  instituted  this  action  to  recover 
damages  of  said  company.  Held — That  said  action  could  be  maintained. 
The  reservation  was  not  contrary  to  pnblic  policy,  nor  did  the  deed  pass 
to  the  grantee  a  fee-simple  estate.  The  power  of  revocation  was  npt  in  the 
nature  of  a  condition  subsequent,  but  was  notice  that  affected  all  parties 
dealing  with  the  property,  informing  them  of  the  infirmity  of  the  title. 
Although  the  deed  of  revocation  may  have  been  an  instrument  not  required 
by  law  to  be  recorded,  yet  it  depended  for  its  validity  upon  the  intention  of 
the  grantor,  evidencing  the  exercise  of  the  power  of  revocation. 

Lewis  <&  Son  and  Kendall  <&  Moreman  for  appellant. 

Helm  &  Bruce  for  appellee. 
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Appeal  from  Meade  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Holt. 

December  15,  1884,  the  appellant,  Agnes  Ricketts,  executed  to  her 
son,  James  Ricketts,  a  deed  to  a  tract  of  land,  which  contained  this 
provision : 

*'I  hereby  reserve  to  myself  the  power  to  revoke  and  annul  this 
conveyance  at  any  time  during  my  natural  life,  by  a  deed  or  other 
instrument  under  seal,  signed  and  acknowledged  by  me  as  deeds  of 
land  are  required  by  the  statutes  of  Kentucky  to  be  signed  and  ac- 
knowledged, which  said  revocation,  to  be  valid  and  effectual,  must 
be  lodged  for  record  in  the  said  county  clerk's  office,  of  Meade 
county,  in  my  life-time.  In  the  event  of  my  exercising  the  said 
power  of  revocation  herein  reserved,  the  property  and  title  to  said 
land  to  re-invest  in  me  as  it  exists  at  the  time  of  the  execution  of 
this  deed,  any  attempted  deed,  alienation  or  incumbrance  thereon, 
by  the  grantee  herein,  to  the  contrary  notwithstanding." 

The  grantee  accepted  the  deed,  on  the  day  of  its  acknowledgment, 
by  a  WTitten  acceptance  indorsed  upon  it. 

March  24,  1887,  James  Ricketts,  for  a  nominal  money  considers-  | 
tion,  and  in  view  of  expected  benefits  to  arise  from  the  building  of  i 
the  railroad,  granted  by  a  proper  deed  to  the  appellee  a  si >.ty-foot  j 
right  of  way  through  the  land,  and  it  thereupon  proceeded  to  and  I 
did  construct  its  road  through  it.  If  this  grant  was  not  subject  to 
a  power  of  revocation  by  Agnes  Ricketts,  by  virtue  of  the  deed  j 
from  her  to  her  son,  then  the  right  of  the  road,  by  virtue  of  the 
deed  from  the  son,  is  unquestioned. 

August  6,  1889,  she  executed,  in  conformity  to  the  provision  in 
the  deed  from  her  to  her  son,  what  is  termed  in  this  record  **a  deed 
of  revocation."  It  was  acknowledged,  by  her  before  the  county 
clerk  of  Meade  county,  and  by  him  recorded.  She  then  brought 
this  action  against  the  appellee  for  damages,  claiming  that  it  had 
unlawfully  entered  upon  the  land  and  constructed  its  road  The 
action  was  dismissed  upon  a  demurrer  to  the  first  paragraph  of  the 
reply,  which  asserts  the  validity  of  the  revocation,  and  this  is  the 
only  question  presented  by  this  appeal. 

It  is  insisted  for  the  appellee  that  the  deed  to  James  Rickette  in- 
vested him  with  the  fee,  and  that  the  revocation  clause  was  an 
attempt  to  impose  a  condition  subsequent,  which  is  void,  first,  be- 
cause it  is  contrary  to  public  policy;  and  second,  because  it  is  impos- 
sible of  execution.  i 

The  ground  upon  which  it  is  assailed  as  being  against  public  policy 
is,  that  it  will  enable  the  parties  to  the  deed  to  defeat  the  rights  of 
the  grantee's  creditors.  In  other  words,  that  after  becoming  in- 
debted the  grantor  will  exercise  the  power  of  revocation  and  there- 
by divest  the  grantee  of  property  which  would  otherwise  go  in 
satisfaction  of  the  claims  of  his  creditors.  This  ground  can  not  be 
maintained.  The  deed  is  notice  to  the  condition  of  the  reserved 
power.  If  they  trust  the  grantee  upon  the  credit  of  the  estate  thus 
granted,  they  do  so  knowing  the  risk,  because  the  deed  gives  them 
notice  of  it.  Such  a  condition  has  always  been  known  to  the  law  of 
conveyancing.  Coke  says  that  grants  may  be  revoked  by  \irtueof 
a  power  expressly  reserved  in  the  deed.    3  Coke,  25. 

The  condition  was  not,  therefore,  unlawful  upon  this  ground,  and 
the  second  one  remains  to  be  considered,  and  which  is  the  one 
mainly  urged.  If  the  conditi(m  annexed  to  a  conveyance  be  subse- 
quent, the  estate  passes,  although  the  condition  is  never  performed, 
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or,  by  reason  of  ille2:ality,  is  incapable  of  performance.    Myers  v. 
a)avie93,  10  B.  M.,  397. 

Blaekstone,  in  speaking  of  such  conditions,  says:  **If  they  be 
impcjssible  at  the  time  of  their  creation,  or  afterward  become  im- 
possible by  the  act  of  God,  or  the  act  of  the  feoffor  himself,  or  if  they 
be  contrary  to  law,  or  repugnant  to  the  nature  of  the  estate,  are  void. 
In  any  of  which  cases,  if  they  be  conditions  subsequent,  that  is  to  be 
performed  aftir  the  estate  is  vested,  the  estate  shall  become  absolute 
in  the  tenant.  As  if  a  feoffment  be  made  to  a  man  in  fee-simple  on 
condition  that,  unless  he  goes  to  Rome  in  twenty-four  hours,  or  un- 
less he  marries  with  Jane  S.  by  such  a  day  (within  which  time  the 
woman  dies,  or  the  feoffor  marries  her  himself),  or  unless  he  kills 
^mother,  or  in  case  he  aliens  in  fee,  that  then,  and  in  any  of  such 
«ases,  the  estate  shall  be  vacated  and  determined;  here  the  condi- 
tion is  void,  and  the  estate  made  absolute  in  the  feoffee.  For  he 
hath  by  the  grant  the  estate  vested  in  him,  whi«h  shall  not  be  de- 
feated afterwards  by  a  condition  either  impossible,  illegal  or  repug- 
nant." 

It  is  asserted  that  applying  this  rule  to  the  conveyance  from  the 
appellant  to  her  son,  the  fee  vested  in  him,  and  that  the  condition 
in  the  form  of  a  revocation,  as  therein  provided,  was  impossible  of 
execution.  This  is  claimed  upon  the  ground  that  the  deecl  provided 
that  the  revocation  should  be  by  an  instrument  to  be  acknowledged 
by  the  grantor  before  the  county  clerk,  and  recorded  by  him  as  in 
case  of  a  deed  to  land,  and  that  our  statute  does  not  authorize  the 
acknowledgment  and  recording  of  such  an  instrument.  It  is  true 
the  county  clerk  has  no  power  in  the  inatter,  except  as  given  by  our 
statute,  and  it  does  not  expressly  authorize  him  to  take  the  acknowl- 
edgment and  record  an  instrument  like  that  in  question.  Where, 
however,  a  grantor  has  reserved  a  power  of  revocation,  and  which, 
in  the  absence  of  particular  provision  as  to  the  manner  of  its  en- 
forcement, under  the  old  rule  could  have  been  carried  out  by  re- 
entry merely,  or  now  by  proper  notice  to  the  grantee,  it  seems  to  us 
that  it  would  be  a  sacrifice  of  substance  to  form  to  hold  that  the 
right  was  lost  because  the  grantor,  in  providing  as  to  the  mode  in 
which  it  should  be  done,  has  provided  something  as  to  the  mere 
form  of  the  revocation,  which  the  law  does  not  recognize.  This 
-should  not  deprive  him  of  the  right  to  which  both  he  and  the  gran- 
tee have  assented.  If  so,  it  would  defeat  the  intention  of  the  parties 
to  the  conveyance. 

Even  if  the  act  of  the  county  clerk  had  no  legal  efficiency,  yet  it 
having  been  done,  and  as  provided  in  the  deed,  which  reserved  the 
power,  it  should  operate  to  carry  out  the  intention  of  the  parties, 
and  of  which  every  one  had  notice  by  the  recording  of  the  deed.  It 
should  not  be  regarded  as  illegal,  and,  therefore,  rendering  void  the 
power  of  revocation.  The  provision  that  the  revocation  was  to  be 
acknowledged  and  recorded  should  not  so  far  be  regarded  as  of  the 
essence  or  substance  of  the  right  as  to  defeat  it,  even  if  the  statute 
does  not  authorize  the  acknowledgment  and  recording  of  such  an 
instrument. 

The  deed,  however,  referred  to  a  revocation  which  might  there- 
after be  acknowledged  and  recorded  in  like  manner  as  the  deed  it- 
self, and  the  revocation  should  be  regarded  and  treated  as  part  and 
parcel  of  the  deed.  In  this  view  we  think  the  power  existed  in 
the  clerk  to  take  the  acknowledgment  and  record  the  revocation. 

The  demurrer  to  the  first  paragraph  of  the  reply  should  have  been 
overruled,  and  the  judgment  is  reversed  with  directions  to  do  so, 
.and  for  further  proper  proceedings. 


866  mills  v.  hunt,  &c. 

Mills  v.  Hunt,  &c. 

(Filed  Feb.  12,  l^^l—Notto  be  reported.) 

Fraudulent  conveyances — A  person  having  received  a  conveyance  from  hi» 
brother  of  his  interest  in  estate  descended  to  then),  and  having  paid  a  fair  valoe 
for  same,  besides  showing  a  desire  to  retain  the  homestead  and  support  the 
minor  children  of  the  family,  will  not  be  disturbed  in  the  title  to  the  interest 
so  purchased,  as  no  fraudulent  intent  to  hinder  or  delay  creditors  va» 
shown. 

John  E.  DuBose  for  appellant. 

Wilbur  F.  Brovvder  for  appellees. 

Appeal  from  Logan  Circuit  Court, 

Opinion  of  the  court  by  Judge  Pryor. 

This  action  was  instituted  to  set  aside  a  conveyance  made  byB- 
W.  Hunt  to  his  brother,  G.  W.  Hunt,  in  fraud,  as  is  alleged,  of  the 
rights  of  creditors.  There  was  a  return  of  no  properti/y  and  hence 
the  power  of  the  chancellor  to  cancel  tiiedeed,  if  the  factsalleged  are 
sustained  by  the  testimony.  The  father  of  the  appellees  lived  in  Lo- 
gan county,  and,  at  his  death,  owned  a  valuable  tract  of  land,  upon 
which  was  an  incumbrance  by  mortgage  of  four  thousand  dollars. 
He  left  several  children  surviving  him,  and  the  appellee,  G.  W.  Hunt,, 
it  seems,  purchased  ot  theadult  children  their  interest  in  this  land,  and 
among  them  the  interest  of  his  brother,  B.  W.  HunU  The  mort- 
gage was  foreclosed  and  the  land  sold  and  purchased  by  G.  VV.  Hunt, 
who  was  desirous  of  owning  the  homestead,  and  of  securing  to  the 
minor  children  their  interests,  subject  to  this  lien.  He  seems  to  have 
paid  the  mortgage  debt  off,  or  nearly  so,  and  there  is  nothing  in  the 
record  showing  that  he  had  no  means  with  which  to  make  these 
purchases— in  fact,  his  compliance  with  his  contract  negatives  any 
such  conclusion,  where  there  is  an  entire  absence  of  proof  showing' 
that  he  was  buying  this  land  for  some  one  else.  There  is  nothing 
unreasonable  in  the  purchase  by  him  of  his  brother's  interest:  but, 
on  the  contrary,  his  entire  conduct  shows  his  purpose  to  own  all  the 
homestead.  He  swears  he  paid  his  brother  in  cash,  and  it  is  not  at- 
tempted to  be  shown  that  he  was  obtaining  the  land  for  less  than  its 
value.  That  the  two  brothers,  while  in  Texas,  may  have  acted 
badly  in  reference  to  business  transactions,  is  not  competent,  even  in 
determining  the  issue  made  in  this  ease. 

The  brothers  may  now  live  together,  or  the  vendor  may  still  be  on 
the  farm,  yet  the  evidence  of  fraud  is  wanting.  Fraud  will  not  be 
implied  by  reason  of  the  relation  of  the  parties,  and,  while  such  ft 
fact  may  lessen  the  effect  of  their  statements,  when  other  circum- 
stances exist  pointing  to  fraud,  still,  when  the  ability  to  pay  is 
shown,  and  the  purchase  by  one  of  a  family  of  the  entire  home- 
stead and  a  compliance  with  his  contract,  or  a  readiness  to  do 
so,  slight  circumstances  should  not  be  taken  hold  of  to  cancel  a 
transaction  that  is  both  natural  and  reasonable,  and  what,  under  ih» 
circumstances,  the  party  charged  with  the  fraud  ought  to  have 
done. 

Judgment  affirmed. 
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Reed  v.  Reed,  Ac,  trustees,  <fcc. 

(Filed  Feb.  19.1891.) 

Wills — Probate — Executors  and  ndministralors  -^k  testator,  where  will  was 
^nly  probated,  having  devisedf  his  property  in  trust  to  his  two  brothers, 
with  power  to  sell  without  the  interposition  of  a  court  of  equity,  a  snle  of 
real  property  by  them  Tests  in  the  purchaser  a  perfect  title,  although  the 
heirs  may  appeal  from  said  order  of  probate  within  five  years. 

In  matters  of  probate  county  courts  are  vested  with  general  and  exclu- 
sive jurisdiction;  its  action,  being  in  the  nature  of  a  proceeding  in  rem^ 
binds  every  one  until  it  is  reversed  or  annulled.  After  the  probate  of  a 
-will,  executors  or  trustees  thereunder  are  vested  with  full  power  to  dis- 
•cbarge  all  duties  imposed  upon  them. 

Section  28,  chapter  113,  General  Statutes,  construed. 

J.  G.  Sim  rail  for  appellant. 

Temple  Bodley  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

Leander  S.  Reed  died  testate  on  September  20,  1890.  The  will 
^ives  his  three  infant  children  his  estate  in  equal  portions  after  the 
payment  of  his  debts.  It  selects  a  guardian  and  trustee  for  each  of 
the  two  daugrhteis,  and  a  R:uardian  for  the  son.  It  appoints  his  two 
brothers,  P.  B.  and  J.  I).  Reed,  his  executors,  with  full  power,  with- 
out the  intervention  of  a  court,  to  sell  and  convey  any  of  his  real 
estate,  as  they  may  deem  best.  They  qualified  as  such  representa- 
tives, after  the  will  had  been  duly  probated,  and  in  December,  1890, 
sold  to  the  appellant,  S.  S.  Reed,  by  written  contract,  a  portion  of 
the  regl  estate.  He  refuses  to  accept  a  deed  thereto  and  pay  there- 
for upon  the  sole  ground  that,  as  the  heirs  at  law  of  the  testator 
have  five  years,  from  the  probate  of  the  will  in  the  county  court, 
within  which  they  may  appeal  to  the  circuit  court  and  annul  it,  the 
conveyance  from  the  executors  will  not  certainly  invest  him  with  a 
good  title.  In  other  words,  that  he  will,  during  that  period,  stand 
in  the  attitude  of  a  lis  pendens  purchaser,  holding  a  title  subject  to 
be  defeated  by  the  settintr  aside  of  the  will. 

This  question  was  not  determined  in  the  case  of  Arterbum's 
ex'ors  V.  Young,  Ac,  14  Bush,  o()9.  There  the  will  of  Conrad 
Young  was  probated  on  May  23,  1860.  The  devisee  mortgaged  the 
land,  and,  the  lien  being  enforced,  Arterburn  purchased  it  at  the 
•decretal  sale  on  March  29,  1875.  No  appeal  was  taken  from  the 
order  of  probate  until  April  19, 1875,  a  period  of  about  fifteen  years. 
The  will  having,  upon  the  appeal,  been  set  aside,  some  of  the  heirs 
at  law  of  Young  sued  Arterburn  for  the  land.  This  court,  contra  to 
the  decision  of  the  lower  court,  held  that  they  could  not  recover, 
but  based  its  opinion  upon  the  fact  that  when  the  land  was  mort- 
gaged and  the  sale  made,  the  time  had  expired  within  which  an 
appi'al  could  be  taken  from  the  order  of  probate,  and  that  clearly, 
therefore,  the  purchaser  could  not  be  regarded  as  a  lis  pendens  one. 
The  opinion  in  the  case  expressly  says  that  the  effect  of  a  judgment 
of  probate  is  not  determined.  Now,  however,  the  question  is  di- 
rectly presented. 

Our  statute  provides :  "No  will  shall  be  received  in  evidence  until 
it  has  been  allowed  and  admitted  to  record  by  a  county  court ;  and 
its  probate  before  such  court  shall  be  conclusive,  except  as  to  the 
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jurisdiction  of  the  court,  until  the  same  is  superseded,  reversed  or 
annulled ;"  and  this  has  been  the  law  in  this  State  since  1797.  Gen- 
eral Statutes,  chapter  113,  section  28. 

The  probate  of  a  will  is  an  ex  parte  proceeding,  and  essentially 
one  in  rem.  It  determines  the  status  of  the  property.  The  order  of 
probate,  while  it  remains  in  force  and  not  superseded,  is  binding 
not  only  upon  the  interested  parties,  but  is  valid  as  to  ail  the  world. 

It  was  said  in  the  case  of  Mitchellj  <S:c.  v.  Holder,  <Scc..  8  Bush, 
362:  **It  has  been  repeatedly  held  that  the  probate  or  rejection  of  a 
will  by  the  proper  court,  having  the  case  regularly  before  it,  was, 
like  a  sentence  in  rem^  conclusive  while  it  remained  in  force  in  the 
same  and  all  other  courts,  and  between  all  persons,  whether  formal 
parties  to  the  record  or  not." 

It  is  well  settled  that  the  acts  of  an  executor  done  under  a  will, 
which  is  subsequently  set  aside,  are  valid  as  to  every  one.  Public 
policy  requires  this  rule. 

In  Moore  v.  Tanner's  adra'r,  5  Monroe,  42,  it  is  said:  '*The grant 
of  probate  is  a  judicial  act,  and  when  done  by  a  court  of  competent 
jurisdiction  is,  until  repealed,  conclusive  in  all  other  courts."  Thus 
in  Toller's  Law  of  Executors,  page  76,  it  is  said :  **So  long  as  the 
probate  remains  unrevoked  the  seal  of  the  ordinary  can  not  be  con- 
tradicted, for  the  teniporal  court  can  not  pass  a  judgment  respecting 
a  w^ll  in  opposition  to  that  of  the  ecclesiastical  court,  and,  therefore, 
if  a  probate' under  seal  he  shown,  evidence  will  not  be  omitted  that 
the  will  was  forged,  or  that  the  execution  of  it  was  procured  by 
fraud,  or  that  the  testator  was  non  compos  mentis^  or  that  another 
person  was  executor,  for  these  are  points  which  are  exclusively  of 
spiritual  cognizance."  Again,  on  page  77,  the  same  author  siys: 
**It  has  been  determined  that  payment  of  money  to  an  executor, 
who  had  obtained  probate  of  a  forged  will,  was  a  discharsre  of  the 
debtor  of  the  intestate,  although  the  probate  was  afterwards  re- 
voked and  administration  granted  to  the  next  of  kin."  S^  alsa 
Williams  on  Executors,  page  251,  and  Jones'  ex'or  v.  Jones,  14  B. 
M.,  373. 

The  probate  proceeding,  being  in  the  nature  of  one  in  rem,  it  may 
be  likened  to  an  action  against  a  non-resident,  where  his  land  is  at- 
tached and  sold.  Although  he  may  subsequently  appeal  and  reverse 
the  decree  as  erroneous,  yet  the  purchaser  can  not  be  disturl>ed. 

Green  leaf  on  Evidence,  section  5o0,  says :  "Where  the  decree  is  of 
the  nature  of  proceeding  in  reniy  as  is  generally  the  case  in  matters 
of  probate  and  administration,  it  is  conclusive,  like  those  proceed- 
ings, against  all  the  world  " 

In  the  case  of  Tibbatts,  Ac.  v.  Berrv,  Ac,  10  B.  M.  474,  this  wurt 
said:  **The  two  cases  on  Wells'  will  (5  Litt,  273,  and  4  Monroe, 
152)  and  the  case  on  Singleton's  will  (8  B.  Monroe,  340),  and  other 
cases,  recognize  and  establish  the  principle  that,  under  our  sjT?tera 
for  probate  of  wills,  and,  indeed,  as  necessarily  flowing  from  it,  the 
probate  or  rejection  of  a  will  by  the  proper  tribunal,  having  the 
case  regularly  before  it,  is,  like  a  sentence  in  rem^  conclusive  while 
it  remains  in  force  in  the  same  and  all  other  courts,  and  between  all 
persons,  whether  formal  parties  to  the  record  or  not;  and  that  the 
proceedings  for  the  probate  of  wills  is  in  the  nature  of  a  proceeding 
in  rem^  presenting  the  question  of  will  or  no  will,  not  as  a  mere 
question  of  property,  which  can  be  eflfectually  decided  only  between 
the  parties  to  the  record  and  their  privies,  but  as  an  abstract  ques- 
tion, the  decision  of  which,  by  a  competent  tribunal  having  the 
question  properly  before  it,  is,  while  it  stands,  binding  upon  all  the 
world." 
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This  doctrine  is  more  fully  considered  in  the  case  of  Wood's  adm'r 
V.  Nelson's  adm'r,  &c.,  9  B.  Monroe,  600.  There  the  will  was  ad- 
mitted to  probate  in  February,  1844.  The  executor  qualified  and 
proceeded  to  execute  it.  In  October,  1844,  proceedings  were  insti- 
tuted to  annul  it,  and  this  was  done  in  July,  1846.  In  August,  1844, 
however,  the  executor  had  sold  the  land.  -  It  was  contended  that,  as 
it  appeared  there  never  had,  in  fact,  been  any  will,  that  all  of  the 
executorial  acts  were  void;  but  they  were  held  valid. 

Under  our  statute  a  county  court,  in  a  matter  of  probate,  is  not 
one  of  limited,  but  general  and  exclusive  jurisdiction,  subject  to 
appeal;  and  so  long  as  its  judgment  probating  a  will  remains  in 
force,  the  acts  of  the  executor  are  valid  and  binding  upon  every 
one. 

The  rule  declared  in  Debill  v.  Foxworthy,  9  B.  M.,  230,  that  **a 
purchase  made  during  an  abatement  of  the  suit,  if  afterwards  re- 
vived and  prosecuted  to  a  decree,  without  culpable  negligence,  or 
after  a  final  disposition  of  the  casfe  in  the  court  below,  and  before  a 
writ  of  error  is  prosecuted,  is  subject  to  the  final  disposition  of  the 
cause,  and  the  purchaser  is  considered  as  having  purchsiaed  pendeiite 
lite^^^  does  not  apply  in  a  case  like  this  one,  where  the  proceeding, 
by  virtue  of  which  the  executor  acts,  is,  in  its  nature,  in  rem. 

The  will  hns  been  duly  probated;  the  executors' have  properly 
qualified,  and  have  full  power  under  the  will,  a^  devisees  in  trust, 
to  sell  and  convey  the  property.  No  objection  is  now  being  made 
to  the  will,  and,  in  our  opinion,  a  deed  from  them  will  vest  in  the 
appellant  a  perfect  title. 

Judgment  affirmed. 


Brown's  adm'r  v.  Mattingly,  &c. 
{Filed  Feb.  21, 1891.) 

Dtredenfs  estate — Distribution — Set-off  ai^^ainst  creditors  of  heir — In  an  aotion 
to  subject  the  interest  of  p-  son  in  the  real  and  personal  estate  descended, 
to  the  satisfaction  of  a  debt  of  the  son,  the  administrator  pleaded  as  a 
set-off  that  the  son  was  indebted  to  the  estate  of  the  decedent  in  a  snni 
greater  than  the  value  of  his  interest  in  said  estate.  Held — That  the  plea 
ef  set-off  was  a  sufficient  defense,  as  it  is  well  settled  that  the  claims  of  a 
decedent  against  a  distributee  is  a  preferred  claim  against  the  interest  of 
said  distributee  in  both  the  real  and  personal  estate  descended,  and  his 
creditors  can  not  occupy  any  better  attitude  than  the  debtor  himself. 

S.  T.  Spalding  for  appellant. 
J.  P.  Thompson  for  appellees. 
Appeal  from  Marion  Circuit  Court. 
Opinion  of  the  court  by  Judge  Bennett. 

The  appellees,  by  their  separate  actions,  which,  however,,  were 
tried  together,  attached  the  interest  of  J.  A.  Brown  that  he 
owned,  as  one  of  the  heirs  in  the  personal  and  real  estate  of  W.  S. 
Brown,  the  appellant's  intestate,  to  satisfy  their  claims  against  J.  A. 
Brown.  J.  A.  Brown's  co-heirs  were  not  made  parties  to  said  ac- 
tion. The  appellant,  as  W.  S.  Brown's  administrator,  and  J.  A. 
Brown,  by  warning  order,  are  the  only  defendants  to  said  actions. 

The  appellant  resists  tl»e  right  of  the  appellees  to  subject  said  in- 
terest, upon  tne  ground  that  J.  A.  Brown  was,  at  the  time  of  W. 
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S.  Brown's  death,  indebted  to  him  in  a  larger  sum  than  the  value 
of  said  interest  which  lie  relied  upon  as  a  set-off  to  the  appellee's 
claims. 

The  lower  court  seemed  to  think  that  the  appellant  could  not 
rely  upon  J.  A.  Brown's  indebtedness  to  W.  S.  Brown's  estate  as 
set-off  to  the  appellant's  demands,  upon  the  erround,  it  is  sup- 
posed, that  the  appellees,  as  creditors  of  J.  A.  Brown,  obtained  by 
their  attachments  a  right  to  J.  A.  Brown's  interest  in  said  estate, 
superior  to  that  of  the  appellant  as  administrator. 

Lt  is  well  settled,  that  an  administrator  may  plead,  as  a  set  off,  a 
distributee's  indebtedness  to  his  intestate's  estate  against  the  dis- 
tributee's interest  therein.  Waterman  on  Set-off,  &c.,  page  2My 
sums  up  the  rule  as  follows:  "The  right  of  the  executor  or  adminis- 
trator to  retain,  in  such  cases,  depends  upon  the  principle  thnt  the 
legatee  or  distributee  is  not  entitled  to  his  legacy  or  distributive 
share,  while  he  retains  in  his  own  hands  a  part  of  the  fund  out  of 
which  that  and  other  legacies  or*  distributive  shares  ought  to  be 
paid,  or  which  were  necessary  to  extinguish  other  claims  on  that 
fund.  In  other  words,  the  legatee  or  distributee,  in  s'lch  cases,  seeks 
to  obtain  a  portion  of  the  fund  which  the  testator,  or  the  letters  of 
administration  have  placed  in  the  hands  of  the  executor  or  admin- 
istrator to  pay  debts  and  legacies  or  distributive  shares;  while  such 
legatee  or  distributee  is  himself  a  debtor  to  the  estate,  and  by 
withholding  payment,  diminishes  the  fund  to  that  extent.  And 
it  is  against  conscience  that  he  should  receive  any  thinj?  out  of  the 
fund,  without  deducting  therefrom  the  amount  of  that  fund,  which 
is  already  in  his  hands  as  a  debtor  to  the  estate." 

It  can  not  be  doubted  that  had  J.  A.  Brown  sued  for  his  distribu- 
tive share  of  the  personal  estate  in  the  hands  of  the  appellant,  the 
latter  could  have  plead  his  indebtedness  to  the  estate  as  a  set-off.  And 
it  seems  clear  that  the  appellees,  as  creditors  of  said  Brown,  in  snak- 
ing to  subject  his  interest  as  distributee  to  their  demands  against 
him,  have  no  greater  right,  as  regards  the  appellant's  right  to  a  set- 
off, than  J.  A.  Brown  had.  They,  as  such  creditors,  can  subject  his  in- 
terest in  said  estate  precisely  as  he  could  have  done ;  but  their  right 
is  not  superior  to  his  as  against  the  right  of  the  appellant.  And  it 
is  seen  that  said  Brown's  right  is  subject  to  the  appellant's  right  to 
a  set-off  by  the  sum  that  said  Brown  was  indebted  to  his  intestate. 
Nor  did  the  appellees  acquire  a  superior  right  to  that  of  the  appel- 
lant by  reason  of  their  attachments.  The  appellant's  plea  of  set-off 
is  a  defense  that  extinguishes  Brown's  rigiit  to  any  distributive 
share  in  the  estate,  and  there  is  no  saving  in  behalf  of  his  creditors; 
nor  do  their  attachments  give  them  an  equity  superior  to  the 
right  of  appellant,  it  existing  at  the  time  the  attachments  wore 
obtained. 

But  it  is  said  that  the  right  of  set-off  by  the  administrator  only 
applies  to  the  extent  of  extinguishing  the  distributee's  interest  in 
the  personal  estate;  and  as  the  land  descended  directly  to  the  heire, 
it  was  right  to  sustain  the  attachments  to  the  extent  that  they  were 
levied  upon  J.  A.  Brown's  interest  in  said  land.  It  may  be  (a  point, 
however,  that  we  do  not  decide)  that  the  appellant,  as  administra- 
tor, had  no  right  to  rely  upon  the  set-oft',  except  to  the  extent  of  ex- 
tinguishing the  distributee's  interest  in  the  personal  estate.  But 
it  is  clear  that  the  distributee's  interest  in  the  real  estate  should  be 
extins:uished  to  the  extent  of  the  amount  he  has  received  from  the 
ancestor,  so  tar  as  it  exceeds  his  interest  in  the  personal  estate.  He 
stands  in  the  attitude  of  having  received  so  much  from  the  estate, 
and  if  his  distributive  share  in  the  personal  estate  is  not  equal  to  the 
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amount  thus  received,  the  real  estate  ougrht  to  be  held  to  be  charged 
with  the  payment  of  the  remainder,  in  the  division,  and  he  to  re- 
ceive that  much  less.  This  is  the  only  equitable  rule.  Were  it  other- 
wise the  one  heir  might  virtually  get  a  double  or  a  treble  portion. 
From  what  has  been  said  the  case  must  be  reversed,  with  directions 
te  overrule  the  demurrer,  Imd  to  order  the  heirs  to  be  made  parties 
and  allowed  to  defend,  and  for  further  proceedings  consistent  with 
this  opinion. 


Lucas,  by,  &c.  v.  Hunt. 
(Filed  Feb.  26,  1891.) 

1.  Malicious  prosecution — Burden  of  proof — In  an  action  for  malicioas  pros- 
«ciition,  where  the  petition  allesres  malice  and  the  want  of  probable  cause, 
and  the  answer  specifically  states  facts  which^  if  trae,  wonld  only  constitute 
a  denial  of  the  want  of  probable  cause,  the  burden  of  proof  rests  on  the 
plaintiff  to  establish  both  malice  and  want  of  probable  cause,  by  compe- 
tent evidence^  and  he  is,  therefore,  entitled  to  the  concluding  argument  to 
the  jury. 

2.  Overruled  case— '^to^VL  v.  Morris,  3  Bush,  81,  overruled  in  part. 

Dulaney  &  Mitchell  for  appellants. 
Rodes,  Settle  <fe  Rodes  for  appellee. 
Appeal  from  Warren  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor, 

This  was  an  action  for  malicious  prosecution,  and  the  only  question 
is  as  to  the  burden  of  proof. 

Was  it  on  the  plaintiff  or  thedefendant?  If  the  case  had  been  sub- 
mitted without  any  testimony,  the  verdict  would  have  been  for  the 
defendant.  The  essential  averments  of  want  of  probable  cause  and 
malice  are  found  in  the  petition,  and  both  denied  by  the  answer. 
The  appellee  relias  upon  facts,  affirmatively  pleaded",  constituting, 
as  is  alleged,  probable  caus^or  having  the  appellant  arrested  on  a 
charge  of  felony,  and  admits  the  release  or  discharge  of  the  appel- 
lant oy  the  examining  justice.  That  trial  and  discharge  was  only 
prima  facie  evidence  of  a  want  of  probable  cause,  and,  although  in- 
sufficient to  authorize  the  case  to  go  to  the  jury,  on  that  single  issue, 
the  issue  as  to  malice,  so  essential  to  the  recovery,  had  to  be  made 
out;  and,  while  the  jury  might  have  decided  that  the  unlaicful  ar- 
rest, or  the  facts  leading  to  it,  showed  malice  on  the  part  of  the  de- 
fendant, stifl  the  plaintiff  was  entitled  to  introduce  other  evidence 
showing  a  want  of  probable  cause,  as  well  as  additional  testimony 
establishing  the  fact  of  malice.  The  facts  pleaded  affirmatively  by 
the  appellee  were,  in  substance,  a  denial  of  the  want  of  probable 
cause,  and  left  the  case  as  if  there  had  been  a  general  traverse  of  the 
facts  constituting  the  cause  of  action.  The  burden  can  not  beshifted 
from  the  plaintiff  to  the  defendant  by  a  general  traverse,  or  by  a 
special  plea  denying  malice  and  averring  probable  cause.  Such  a 
plea  only  puts  in  issue  the  truth  of  the  facts  alleged  in  the  petition. 
This  court  so  held  in  the  case  of  Duffey  v.  Carey,  from  the  Jeffer- 
son Circuit  (MS.) 

A  specific  denial  of  the  essential  averments  in  an  action  for  ma- 
licious prosecution,  or  a  statement  of  facts  inducing  the  arrest  of  the 
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plaintiff,  that,"  if  admitted,  would  show  probable  cause,  is  not  like 
an  action  for  slander,  where  the  speaking  of  the  words  are  admitted 
and  the  charge  made  alleged  to  be  true.  In  stating,  by  way  of  defense, 
that  there  was  probable  cause,  and  the  facts  upon  which  it  Is  based, 
and  that  no  malice  existed,  although  in  the  nature  of  affirmative 
matter,  the  plea  at  last  only  denies  the  afverments  of  the  petition, 
leaving  the  burden  of  making  out  the  case  with  the  plaintiff.  The 
law  may  imply  malice  from  an  admitted  fact,  still  the  plaintiff  may, 
if  he  wishes,  show  express  malice  by  other  acts  and  declarations  of 
the  defendant  connected  with  the  arrest.  ^  Ullman  v.  Abranis,  9 
Bush,  738.  The  case  of  Brown  v.  Morris,  3  Bush,  81,  in  so  far  as  it 
conflicts  with  this  view  of  the  question,  is  overruled. 

The  plaintiff  being  entitled  to  conclude  the  argument,  a  new  trial 
is  ordered  and  the  judgment  reversed. 


Lin  v.  Commonwealth. 
{Filed  Feb.  26,  1891— iVb^  to  be  reported.) 

1.  Criminal  law — Indiriment — It  is  no  objection  to  an  indictment  for  steal- 
ing a  heifer  that  the  accusatory  part  of  the  indictment  charges  the  offense 
of  "grand  larceny."  instead  of  cattle  stealin^;^. 

2.  Trial — The  fact  that  the  verdict  of  conviction  was  rendered  a  few  mia- 
ntes  before  twelve  o'clock  on  Saturday  night,  the  last  day  of  the  term,  and 
the  prisoner  r^entenced,  is  no  prejudicial  error,  it  appearing  that  hewasde* 
fended  by  ablj  counsel,  and  had  the  attendance  of  his  witnesses  and  a  fair 
trial  afforded  him. 

3.  Evidence— T\iQ  exhibition  to  the  jury  of  the  hide  of  the  heifer  alleged 
to  have  been  stolen,  or  one  corresponding  to  it,  was  competent  evidence  for 
the  Commonwealth. 

Ewell  &  Smith  for  appellant. 

P.  W.  Hardin  and  A.  H.  Clark  for  appellee.    • 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant  was  indicted  for  grrand  larceny,  in  appropriating,  by 
taking:  to  his  own  use  with  a  felonious  intent,  Ac.,  one  heifer,  the 
property  of  James  Kelly,  and  convicted. 

There  are  various  grounds  for  a  reversal.  The  first  is:  That  the  in- 
dictment should  have  accused  the  appellant  of  cattle  stealing,  and 
not  of  grand  larceny.  We  perceive  no  reason  why  one  may  not  be 
guilty  of  larceny  in  stealing  hogs  or  cattle,  and  the  failure  in  the  ac- 
cusatory part  of  the  judgment  to  charge  the  offender  with  hog  steal- 
ing or  cattle  stealing  is- no  ground  of  demurrer  or  in  arrest  of 
judgment. 

The  argument  for  appellant  is  devoted  principally  to  the  refusal 
of  the  court  to  continue  the  case,  or  the  haste  in  which  trial  was 
had.  It  was  on  Saturday,  the  last  day  of  the  term,  and  the  verdict 
was  rendered  shortly  before  midnight,  and  the  prisoner  bentenced. 
Whether  it  was  standard  or  sun  time  seems  to  be  in  doubt;  but, 
whether  the  one  or  the  other,  the  court  will  not  reverse  on  such 
ground.  The  testimony  in  the  first  place  leaves  but  little  doubt  as  to 
the  guilt  of  the  accused.  His  witnesses  were  present.  He  was  de- 
fended by  able  counsel,  and  the  case  conducted  under  the  eye  of  an 
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impartial  and  enlightened  jud^e.  The  trial  was  properly  conducted, 
and  the  accused  would  scarcely  have  been  convicted  of  such  an  of- 
fense if  innocent.  The  only  question  being  as  to  the  pfuilt  or  inno- 
cence of  the  accused,  there  could  not  have  well  been  an  error  in  the 
instructions.  The  defense  attempted  to  show  that  the  accused  was 
so  located  when  the  theft  was  committed  as  to  have  rendered  it  im- 
possible for  him  to  have  been  guilty,  and  his  counsel  complain  that 
some  instruction  ought  to  have  been  given  on  this  particular  branch 
of  the  case,  and  as  to  the  identity  of  the  accused.  The  question  of 
guilty  or  not  guilty  embraced  both  propositions.  If  he  was  not  the 
man,  the  jury  must  acquit;  or,  if  he  was  so  situated  on  the  night  of 
the  theft  as  to  make  it  impossible  for  him  to  have  been  present,  the 
jury  must  also  acquit;  yet  it  was  not  necessary  for  the  court  to  have 
said  that  to  the  jury  in  so  many  words.  Did  the  accused  take  the 
heifer  with  a  felonious  intent,  was  the  issue.  The  jurj-  heard  all  the 
evidence  before  them,  and  returned  a  verdict  of  guilty,  under  the 
usual  instructions,  giving  to  the  accused  the  benefit  of  the  reason- 
able doubt. 

It  is  argued  that  the  hide  of  the  heifer,  or  one  corresponding  with 
it,  was  no^  competent  as  identifying,  or  rather  corroborating,  the  tes- 
timony of  the  State  in  the  effort  to  connect  the  accused  with  the  fel- 
ony. We  think  it  was  competent;  and  the  refusal  by  the  court  to 
permit  the  witness  to  state  that,  in  identifying  cattl?,  it  was  difficult 
to  distinguish  one  from  the  other,  by  reason  of  the  similarity  of  the 
marks  upon  them,  was  not  prejudicial,  and,  if  competent,  was  a 
mere  opinion  that  the  jury  entertained  as  well  as  the  witness,  and 
that  counsel  used,  no  doubt,  in  argument.  The  conduct  of  the  at- 
torney for  the  State  is  complained  of,  but  his  action  was  not  excepted 
to;  and,  if  it  had  been,  we  see  nothing  in  the  manner  of  conducting 
the  case  that  was  improper.  We  think  sufficient  time  was  had  in 
which  to  try  this  case,  and  the  proof  of  guilt  is  well  shown. 

Judgment  affirmed. 


JoHNSox  V.  Commonwealth. 

{Filed  Feb.  26,  \%^\—Xot  to  be  reported.) 

Criminal  law — Instntctions — On  the  trial  of  appellant  on  the  charge  of 
bnrglary,  it  b*»ing  proven  that  appellant  w  la  found  in  possession  of  the 
stolen  property  and  gave  a  reasonable  account  of  how  he  came  by  it.  it  was 
not  error  to  refuse  to  give  an  instruction  requiring?  the  Commonwealth,  by 
direct  evidence,  to  show  the  falsity  of  his  statement,  as  there  were  other 
facts  shown  that  would  establish  his  guilt ;  besides,  such  an  instruction 
would  have  given  undue  prominence  to  a  particular  fact,  which,  in  view  of 
all  the  facts  proven  in  the  case,  was  not  absolutely  essential  to  conviction. 

James  A.  Chiles  for  appellant. 

P.  W.  Hardin  and  Charles  J.  Bronston  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellant,  Alonzo  Johnson,  was,  by  separate  indictments, 
chargetl  with  three  offenses  of  housebreaking;  oxv^  as  to  the  house 
of  W.  W.  Fleming,  one  as  to  that  of  George  B.  Kinkead,  and  an- 
other as  to  that  of  John  Barkley.    A  conviction  has  been  had  and 
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an  appeal  taken  in  each  ease.    They  involve,  substantially^  the 
•  same  questions,  and  will,  therefore,  be  considered  together. 

The  evidence  in  each  case  shows  that  some  one  broke  into  the 
houses,  about  the  same  time,  and  took  therefrom  a  variety  of  prop- 
erty ;  that  the  accused  was  found  in  possession  of  it,  but  claimed  to 
have  obtained  it  from  a  certain  ^^hoemaker,  who  had  left  the  vicin- 
ity under  a  criminal  charge.  The  appellant  had,  however,  pre- 
viously told  to  certain  parti^^s  a  different  story  as  to  how  he  came  in 
possession  of  it.  In  the  Kinkead  case  it  was  also  proven  that  the 
property  had  been  brought  by  the  accused  to  his  house  concealed  in 
sheets  or  blankets.  Also,  that  after  he  was  arrested  the  owner  of 
the  Kinkead  property  said  to  him,  that  if  he  had  gotten  his  prop- 
erty he  would  especially  like  for  him  to  return  some  mathematical 
instruments,  oa  account  of  certain  associations  connected  with 
them ;  that  the  accused  replied  that  the  shoemaker's  wife  claimed 
th^m,  and  that  he,  therefore,  had,  after  getting  them  from  the  hus- 
band, returned  them  to  her.  It  was,  however,  shown  that  he  had 
in  fact  sold  them  to  one  Hunt  for  a  trifle,  telling  him  at  the  time 
that  ho  had  had  them  for  a  long  time  and  had  no  use  for  them. 

In  the  Barkley  case  it  was  also  proven  by  a  servant  that  she  re- 
turned to  the  house  from  a  temporary  absence,  when  none  of  the 
other  members  of  the  household  were  at  home,  and  hearing  a  noise 
in  the  house  watched  for  the  cause,  and  saw  the  accused  leave  the 
place  with  some  of  the  stolen  property.  Her  description  of  the 
accused,  as  to  his  beard,  as  he  then  appeared  to  her,  is  somewhat 
variant  from  that  of  one  or  two  other  witnesses,  who  describe  it  as 
then  worn  by  him,  according  to  what  appears  to  be  a  rather  indis- 
tinct recollection  upon  their  part;  but  she  testifies  that  the  accused 
is  the  man  who  was  in  the  house.  In  this  case  it  is  also  proven  that 
among  the  property  taken  was  a  scarf-pin,  and  when  the  accused 
was  arrested  it,  at  first,  was  not  found,  but  was  subsequently  forced 
from  his  mouth  by  choking  him. 

We  have  evidence,  therefore,  of  a  series  of  housebreakings  occur- 
ring about  the  same  time.  The  accused  is  found  recently  afterward 
in  pos^^ession  of  all  the  projxirty  taken,  it  amounting  to  a  large 
quantity  of  various  articles.  S:>me  of  the  property  he  concealed  in 
bringing  it  to  his  house,  and  when  charged  with  the  crimes  he  con- 
cealed at  least  one  of  the  stolen  articles.  He  gave  inconsistent 
accounts  of  how  he  acquired  the  property,  and  sold  a  portion  of  it 
al  an  unreasonably  low  price.  These  circumstances  render  it  mor- 
ally certain  that  the  accused  is  the  guilty  party.  In  addition,  how- 
ever, in  one  of  the  cases  a  wilnc»ss  testifies  to  having  actually  seen 
him  in  one  of  the  houses. 

The  circumstances  proven  in  each  case  show,  in  our  opinion,  the 
doing  of  the  act,  and  that  it  was  done  by  the  accused.  At  least 
there  is  evidence  to  support  such  a  finding  by  the  jury,  and  this  is 
all  that  the  law  requires.  It  is  said:  **  Where  the  charge  is  burg- 
lary, it  is  alleged  that  niere  possession  of  the  stolen  goods  unaccom- 
panted  with  other  sm^picioua  circfit7i stances,  is  not  enough  to  give 
prhna  facie  evidence  of  the  burglary.'*  1  Wharton 'is  Criminal  Law, 
section  729. 

Even  as  to  the  Fleming  case,  however,  the  fact  that  some  one 
broke  into  the  house  and  took  certain  property  is  proven.  The 
stolen  articles  are  found  in  the  possession  of  the  accused  at  a  recent 
date  alter  the  commission  of  the  crime,  and  with  other  property, 
the  fruit  of  other  housebreakings  that  occurred  about  the  same  time. 
The  accused  gives  contradictory  accounts  as  to  how  he  got  posses- 
sion of  them.    He  tells  some  persons  before  his  arrest  that  he  ob- 
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tained  them  from  one  person,  and  upon  arrest  he  says  he  got  them 
from  a  different  party.  Therefore,  even  in  the  Fleming  case,  the 
pjDSsession  of  the  stolen  goods  is  accompanied  *'vvith  other  suspicious 
circumstances,"  and  which  are  of  such  a  character  as  to  point  out 
the  accused,  to  a  moral  certainty,  as  the  party  who  also  broke  intb 
that  house. 

In  Farris  v.  Commonwealth,  12  Ky.  Law  Rep.,  592,  this  court 
said:  *'The. testimony  showed  the  breaking  of  the  storehouse  by 
some  one,  and  the  possession,  not  long  after ^  by  the  accused  of  some 
of  the  stolen  property;"  and  while  the  conviction  in  that  case  was 
reversed  for  error  in  instructing  the  jury,  yet  if  the  only  question 
had  been  whether  there  was  evidence  sufficient  to  support  the  find- 
ing, it  is  evident  it  would  have  been  sustained. 

Complaint  is  made  that  it  was  the  duty  of  the  prosecution  to  have 
had  the  property  in  court  at  the  final  trial.  No  such  demand  was 
then  made  by  the  accused,  and  there  is  no  reason  why  it  should 
have  been  required  in  these  cases.  There  was  no  dispute  as  to  the 
identity  of  the  property,  or  the  ownership  of  it,  or  as  to  its  having 
been  taken  when  the  housebreaking  occurred. 

The  court  was  asked  by  the  appellant  to  instruct  the  jury  that  if 
they  had  a  reasonable  doubt  as  to  the  identity  of  the  prisoner  with 
the  person  who  did  the  breaking,  they  must  find  him  not  guilty. 
The  instruction  was  refused,  and  properly,  because  the  court  had 
already  so  told  the  jury  in  the  instructions  it  had  given  to  them. 
They  had  already  been  instructed  if  they  believed  beyond  a  reason- 
able doubt  that  the  accused  broke  the  dwelling-house  of  the  owner 
of  the  property  and  took  it,  then  they  would  find  him  guilty;  and 
if  they  had  a  reasonable  doubt  of  his  guilt,  they  should  acquit  him. 

The  instruction  asked,  that  if,  when  arrested,  he  gave  an  explana- 
tion of  how  he  came  by  the  property,  then  it  was  incumbent  upon 
the  prosecution  to  show  its  falsity,  or  the  jury  must  acquit,  was 
properly  refused.  This  would  have  made  the  entire  case  turn  upon 
one  single  circumstance,  and  one  arising  from  the  appellant's  own 
statement.  The  guilt  of  the  prisoner  might  have  amply  been  shown 
without  the  State  offering  any  evidence  relative  to  it. 

It  is  true  that  it  is  a  general  rule,  where  theft  is  shown  and  the 
accused  is  not  connected  with  it  by  any  evidence  save  that  he  is  in 
possession  of  the  stolen  property,  and  he  gives  a  reasonable  account 
of  how  he  came  by  it,  the  prosecution  should,  by  direct  evidence  or 
circumstantially,  show  its  falsity;  but  an  instruction  based  upon 
this  idea  and  directing  acquittal  if  the  prasecution  merely  failed  to 
disprove  the  statement  of  the  accused  himself,  would  certainly  not 
have  been  proper  upon  the  facts  of  either  of  these  cases.  The  guilt 
of  the  accQsed  is  manifest,  and  no  error  of  law  aopears. 

The  judgment  in  each  case  is,  therefore,  affirmed. 


Lape's  adm'r  v.  Jones,  <fec. 

i  Filed  Feb.  28, 1891— i\^o/5  to  be  reported.) 

Trustee^ s  compensation — Attorney* s  fee — The  compensation  of  a  trnstee  not 
having  been  fixed  by  the  grantor  in  the  deed  creating  the  trost,  the  amount 
of  compensation  named  by  the  trnstee,  on  application  made  to  him  by  two 
of  the  beneficiaries  for  the  purpose  of  fixing  same,  will  not  be  disturbed  on 
an  appeal,  as  it  is  considered  as  an  evidence  of  the  willingness  of  the  trus- 
tee to  discharge  his  duties  for  the  sum  named. 
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A  trustee,  who  haying,  on  aocoant  of  mental  and  physical  infirmitj,  be- 
come unable  to  mana(?e  the  trust,  and  who  makes  no  resistance  to  the  suit 
brought  by  the  beneflciaries  for  his  removal,  was  entitled  to  the  services  of 
an  attorney  in  making  his  settlement,  as  the  evidence  shows  he,  for  a  long 
time,  managed  a  vast  estate  with  great  care  and  fidelity  to  the  interests  of 
the  beneficiaries.  The  services  of  said  attorney  should  be  paid  oat  of  the 
trust  estate. 

John  S.  Ducker  for  appellant. 

Georg^e  Washington  for  appellees. 

Appeal  from  Campbell  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  1882  Janf»es  Taylor  conveyed  his  estate,  which  was  very  large 
and  valuable,  to  W.  H.  Lape  in  trust  to  sell,  collect  proceeds  and 
distribute  among  his  descendants,  in  the  manner  directed  in  the 
deed,  as  an  executor  might  have  been  empowered  and  directed  by 
his  will.  Lape  accepted  the  trust  and  discharged  the  duties  thereof 
until  March,  1888,  when  he  became  mentally  and  physically  incapa- 
•  ble  of  longer  doing  so ;  and  in  April  one  of  the  beneficiaries  of  the 
trust  commenced  this  action,  to  which  all  of  them  l)ecame  parties, 
for  his  removal  and  appointment  of  another  as  trustee  in  his  stead, 
which  was  done  by  judgment  rendered  in  May. 

No  agreement  was  made  at  date  of  the  conveyance  in  regard  to 
the  amount  of  compensation  to  be  paid  Lape  for  his  services;  hot 
it  was  recited  in  the  deed  he  was  to  receive  a  fair  compensation,  and 
suggested  that,  in  case  of  difference  of  opinion  between  him  and  the 
beneficiaries  on  that  subject,  it  should  be  determined  by  arbitration. 

It  was  alleged  in  the  petition  an  agreement  had  been  made  to  fix 
the  compensation  at  $3,500  per  year,  and  judgment  was  asked  to 
carry  it  out.  But  Lape  denied  such  agreement  had  been  made,  and 
alleged  and  introduced  evidence  to  show  his  services  were  worth 
$5,000  per  year,  and  asked  he  be  allowed  that  sum.  The  chancellor 
adjudged  the  sum  of  $3,500  to  be  amount  paid  to  him,  and  we  think 
it  was  properly  done ;  for,  while  no  contract  was  formally  entered 
into,  Lape,  when  called  on  by  two  of  the  beneficiaries  to  agree  as  to 
the  amount  he  would  be  willing  to  accept,  himself  fixed  ^,5(Klasa 
reasonable  and  fair  compensation,  and  an  amount  he  was  willing  to 
discharge  the  duties  of  the  trust  for.  So  whether  there  was  or  not 
a  contract  makes  no  difference,  for,  as  the  judgment  was  rendered 
for  the  identical  sum  Lape,  of  his  own  accord,  stated  was  reasonable 
and  would  satisfy  him,  he  can  not  now  complain  nor  fairly  ask  a 
higher  value  should  be  fixed  than  he  estimated  his  services  at. 

But  we  think  the  court  erred  in  subjecting  his  estate,  he  being 
now  dead,  to  payment  of  any  other  costs  than  such  as  accrued  in 
the  litigation  of  the  issue  as  to  the  amount  of  his  compensation, 
and  also  erred  in  disallowing  a  reasonable  fee  for  services  of  hfa 
attorney ;  for,  except  the  single  one  mentioned,  there  was  no  issue 
made  by  the  parties,  nor  any  delinquency  or  fraud  on  part  of  Lape 
shown  or  charged.  He  made  no  resistance  to  his  removal,  but  was 
entitled  to  assistance  and  advice  of  counsel  in  filing  his  answer,  and 
in  the  matter  of  settlement  of  his  accounts  and  transactions  as  trus- 
tee; for,  in  view  of  the  many  transactions  he  had  necessarily  to 
have  with  the  various  beneficiaries,  some  being  Infants  and  others 
married  women,  and  the  vast  sums,  amounting  to  nearly  one-half 
million,  that  passed  through  his  hands  during  the  period  of  five 
years  and  four  months  he  had  charge  of  the  estate,  a  settlement  of 
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his  acjcounts  as  trustee,  under  direction  of  the  chancellor,  was  inev- 
itable upon  termination  of  the  trust.  He  had,  therefore,  the  same 
right  to  such  settlement  at  the  cost  of  the  estate,  and  should  have 
been  treated  jast  as  a  personal  representative  not  in  fault  would  be 
treated  in  winding  up  an  estate  of  a  decedent,  especially  as  there  is 
no  pretense  that  of  the  vast  amount  handled  by  him  more  than  $100 
was  found  on  his  books  unaccounted  for;  and  even  that  migrht  have 
been  explained  by  him  but  for  the  misfortune  that  befell  him, 
though  there  was  no  loss  to  the  estate  thereby. 

We  think  his  estate  ought  to  be  credited  bj'  a  reasonable  sum  to 
pay  services  of  an  attorney  throughout,  and,  except  in  the  litigation 
about  the  amount  of  compensation,  the  costs  of  the  action  ought  to 
be  paid  by  the  estate;  and  for  the  error  of  the  court  in  that  raspect 
the  judgment  is  reversed  and  cause  remanded. 


Hill  v.  Scott. 

{Filed  Feb.  28,  1891— i\"o<  to  be  reported.) 

FratuiuUnt  conveyances — The  chancellor  will  not  exercise  his  power  to  re- 
store to  a  vendor  property  that  he  has  conveyed  to  another,  with  the  in- 
tent to  hinder,  delny  or  defraad  his  creditors,  but  will  leave  them  where 
the  terms  of  the  contract  placed  them. 

James  M.  Sebastian  and  John  W.  Rodman  for  appellant. 

Kiddeli  &  Son  for  appellee. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  doctrine  of  constructive  fraud  leaves  the  question  open  as 
between  the  vendor  and  vendee,  as  to  the  fraudulent  intent,  but 
actual  fraud  vitiates  the  entire  transaction  as  to  third  parties  who 
are  creditors;  and  while  this  is  so,  there  is  no  remedy  for  the  fraud- 
ulent vendor  in  his  effort  to  recover  from  his  vendee  realty  that  has 
been  conveyed  to  avoid  subjecting  the  estate  conyeyed  to  the  pay- 
ment of  the  vendor's  debts. 

In  this  case  it  is  alleged  in  the  petition  that  the  appellant,  being 
embarrassed  and  unable  to  pay  his  debts,  furnished  the  money  to 
his  sister  to  purchase  in  some  property  and  to  hold  it  for  him,  hav- 
ing the  deed  made  to  her,  with  the  expectation  that  the  property 
would  increase  in  value  so  as  to  enable  him  to  pay  his  debts. 

While  every  conveyance  that  may  tend  to  hinder  and  delay  cred- 
itors will  not,  in  every  instance,  be  so  vitiated  with  fraud  as  to  pre- 
vent any  relief  by  the  grantor  as  against  the  grantee,  in  a  case  like 
this,  where  the  intent  to  delay  and  to  prevent  the  creditor  from 
subjecting  the  property  is  expressly  stated,  it  seems  to  us  there  is  no 
room  to  question  the  existence  of  actual  fraud. 

A  debtor,  being  involved  to  a  greater  extent  than  his  ability  to 
pay,  furnished  the  money  to  his  sister  to  purchase  realty,  the  title 
to  which  is  made  directly  to  her  for  the  purpose  of  preventing  cred- 
itors from  reaching  it  until  it  had  increased  in  value,  so  as  to  enable 
him  to  sell  and  pay  his  creditors,  must  be  held  to  be  guilty  of  fraud 
in  fact.  Suppose  there  had  been  no  rise  in  value,  the  sister,  with 
the  title  in  her  own  name  and  the  money  given  her  by  the  debtor 
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to  pay  for  it,  would  have  held  in  secret  trust  and  prevented  the  ap- 
pellant's creditors  from  securing  it.  These  facts  appear  on  the  face 
of  the  petition,  and  for  the  purposes  of  the  demurrer  must  be  taken 
as  true,  and,  therefore,  the  demurrer  was  properly  sustained. 

The  doctrine  is  well  settled  that  a  chancellor  will  not  interfere  to 
give  relief  in  such  a  case.  Jones  v.  Reid,  3  Dana,  425,  and  numer- 
ous cases  cited  in  Barbour's  Digrest,  title,  Fraudulent  Conveyances, 
article  1,  section  11.  The  amended  petition  is  not  made  part  of  the 
record  by  bill  of  exceptions,  and  can  not  be  considered. 

Judgment  sustaining  the  demurrer  affirmed. 


Stanford  v.  Parker. 

{FUed  March  5,  1891— iVb?  to  be  reported,) 

Ejectment — Biti  of  exceptions — Appeals — On  an  appeal  from  a  jodgment  in 
ejectment,  this  coartcan  not  consider  a  bill  of  exceptions  containing  the 
evidence  unless  the  same  has  been  signed  by  the  jad);e,  as  req aired  by  sec- 
tion 337,  Civil  Code  of  Practice.  Snch  requirement  is  imperative.  After  a 
submission  of  the  case  oaaosel,  without  having  noticed  the  defect  in  the 
record  relied  on  by  adverse  cou  nsel,  this  <)ourt  will  not,  on  petition  for  a 
modification  of  its  opinion,  permit  the  correction  of  the  record. 

R.  D.  Hill  for  appellant. 

A.  Duvall  for  appellee. 

Appeal  from  Whitley  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  brought  this  action  of  ejectment  against  the  appel- 
lee to  recover  the  possession  of  a  small  strip  of  land.  The  appellee 
put  in  issue  the  appellant's  title,  and  the  questions  of  law  and  fact 
naving  been  submitted  to  the  court,  its  decision  was  adverse  to  the 
appellant. 

What  purports  to  be  the  evidence  used  on  the  trial  is  embraced  In 
what  is  called  a  bill  of  exceptions,  which  is  not  signed  by  the  Judge. 
The  337th  section  of  the  Civil  Code  of  Practice  is  imperative  upon 
the  judge  to  sign  the  bill  of  exceptions,  if  he  approves  the  same. 
Said  bill  of  exceptions  not  having  been  signed,  we  can  not  consider 
the  same.  Consequently,  there  being  no  proof  that  we  can  consider 
as  to  the  appellant's  title  to  the  land  in  dispute,  and  his  title  thereto 
having  been  put  in  issue,  the  judgment  dismissing  his  action  must  be 
affirmed. 

Judge  Bennett  delivered  the  following  response  to  the  petition  for 
rehearing: 

Theonly  question  relied  on  by  the  appellee  in  his  brief  was  that 
the  circuit  judge  had  not  signed  the  bill  of  exceptions,  yet  the  appel- 
lant took*  no  notice  of  the  fact,  and  no  steps  to  have  the  omission  cor- 
rected; and  the  case  having  been  submitted  on  the  record  as  it  is, 
and  a  decision  having  been  rendered  thereon,  it  is  too  late  now  to  ask 
for  a  correction.  Besides,  the  case  ought  to  be  affirmed  upon  the 
merits. 

The  petition  for  a  rehearing  is  overruled. 
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Ruby,  Ac.  v.  Ruby,  Ac. 

( Filed  Feb.  28, 1891— iVo^  to  be  reporUd.) 

Conveyance —  Construction  of  deed — A  oonveyanoe  of  land  to  "^r/.  Jf,  and  iff 
the  heirs  of  her  body  forever,  for  her  and  their  exclusive  use^  free  from  her  hut- 
hand^"^  did  not  oonstitnte  the  wife  a  tenant  for  life,  or  a  joint  tenant  with 
her  children,  bat  vested  in  the  wife  a  fee-simple,  free  from  any  interest  of 
her  husband  by  reason  of  the  marriage,  which  she  coald  sell  and,  in  con- 
junction with  her  hnsband,  conyey  a  perfect  title  to. 

C.  B.  Moore  for  appellants. 

Geor^  C.  Harris  for  appellees. 

Appeal  from  Simpson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  conveyance  of  the  tract  of  land  in  controversy  was  to  Mrs. 
Ruby,  the  appellee,  and  "to  the  heirs  of  her  body  forever."  This, 
according  to  the  common  law,  created  in  Mrs.  Ruby  an  estate  tail, 
which,  by  the  statute  of  this  State,  is  converted  into  an  absolute 
title  in  Mrs.  Ruby.  The  expression  immediately  following  the  one 
quoted,  '*for  her  and  their  exclusive  use,  free  from  her  husband," 
only  creates  in  her  a  separate  estate,  and  perhaps  excludes  the  hus- 
band from  any  interest  in  the  land,  by  reason  of  the  marriage,  after 
the  death  of  the  wife.  The  language  employed  was  evidently  in- 
teuded  to  exclude  the  husband  from  any  interest  in  the  estate,  bv 
reason  of  the  marriage,  after  the  death  of  the  wife,  and  not  to  limit 
the  wife's  estate  to  a  life  or  joint  estate  with  the  heirs  of  her  body. 
Also,  there  being  nothing  in  the  deed  of  conveyance  prohibiting  the 
wife  from  selling  this  land,  she,  under  the  statute,  her  husband 
Joining  in  the  conveyance,  may  sell  it. 

The  Judgment  is  afiirmed. 


Perzel  v.  Perzel. 

{Filed  Feb.  28,  \%%l—Not  to  be  reported.) 

Dri'orce— Jurisdiction — Abandonment — In  1881  the  appellant  married  the 
appellee  in  the  city  of  New  York,  and  they  lived  together  until  1886,  when 
the  appellee  left  New  York  for  France  and  has  neyer  returned.  Appellee 
had  no  permanent  home,  and  appellant,  beinf?  an  actress,  spent  mach  of 
her  time  on  the  stage,  and  she  seems  to  have  provided  the  means  of  support 
Tor  the  family,  including  her  husband,  as  he  had  no  means.  A  part  of  her 
time,  prior  to  1886,  she  spent  with  her  mother  in  Kentucky,  she  being  a 
native  of  Kentucky  and  having  been  raised  and  educated  in  this  State. 
After  her  husband  loft  for  France  she  returned  to  Kentucky,  where  she  made 
her  home  with  her  mother  for  more  than  three  years  prior  to  the  institution 
of  this  action  by  her  for  divorce.  //<r/(/— That  the  courts  ef  Kentucky  have 
jurisdiction  to  grant  her  a  divorce,  as  it  does  not  appear  from  the  evidence 
at  what  time  appellee,  who  has  no  permanent  home,  but  is  absent  in  foreign 
lands,  formed  the  intention  of  abandoning  his  wife,,  nor  does  it  appear  that 
she  has  come  into  this  State  for  the  purpose  of  obtaining  a  divorce  ;  on  the 
other  hand,  the  evidence  shows  that  she  has,  in  good  faith,  taken  up  her 
residence  in  Kentucky  among  her  relatives. 

G.  C.  Lockhart  and  Hallam  <&  Myers  for  appellant. 
57 
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Clifton  Armsparger  for  appellee. 

Appeal  from  Bourbon  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant,  Marie  PerzeU  was  married  to  William  Perzel  in 
the  city  of  New  York,  on  the  23d  of  June,  in  the  year  lasi.  They 
lived  togeth.er  as  husband  and  wife  until  October,  1886,  when  the 
defendant,  her  husband,  left  New  York  for  France. 

From  the  testimony  in  the  case  the  appellant  lived  prior  to  1886, 
after  her  intermarriage  with  Perzel,  a  portion  of  the  time  in  Ojv- 
ington,  Ky.,  with  her  mother,  Mrs.  Victor.  Her  husband  seems  to 
have  had  no  home  of  his  own,  or  any  means  of  subsistence  except 
such  as  were  furnished  by  his  wife.  She  is  an  actress  by  profession 
and  during  the  winter  months  was  busily  engaged  on  the  stage,  and 
applied  her  accumulations  to  the  support  of  her  two  children  by  a 
former  Ijusband,  and  also  to  the  •support  of  the  defendant.  While 
his  domicile  was  at  one  time,  in  the  city  of  New  York,  he  seems 
now  to  have  no  permanent  home,  and  whether  he  left  that  city  for 
France  with  the  purpose  of  abandoning  his  wife  is  difficult  to  deter- 
mine from  the  record.  The  appellant,  under  the  circumstan<^, 
came  to  Kentucky  to  live  with  her  mother,  and  has,  since  the  year 
1886,  made  this  State  her  permanent  home.  She  was  born  and 
raised  in  Nicholas  county,  Ky.,  and  educated  at  Bellewood  Semin- 
ary, near  Anchorage ;  and  it  is  but  natural  that  she  should  have 
returned  to  the  place  of  her  nativity,  where  her  mother  livod,  as 
she  had  no  other  home  or  any  one  else  to  look  to  for  care  and  pro- 
tection ;  and  the  argument  that  the  facts  do  not  establish  a  residence 
in  this  State,  because  she  is  out  of  it  so  much  of  the  time  while  en- 
gaged in  her  profession,  can  have  but  little  weight  in  determining 
the  question  of  residence. 

She  had  been  living  in  Kentucky  for  three  years  before  this  suit 
was  brought,  and  her  husband,  who  seems  to  be  a  foreigner,  in 
France,  and  who  had  made  no  provision  whatever  for  her  support 
while  living  with  her,  and  has  evidently  abandoned  her  because  she 
refuses  to  longer  support  him.  The  testimony  shows  that  she  war* 
an  affectionate  and  devoted  wife,  and  there  was  no  reason  apparent 
from  the  facts  before  us  why  he  should  have  abandoned  her,  unless 
her  refusal  to  maintain  hitn  longer  was  the  cause,  a  fact  assumed  by 
the  court  from  the  general  character  of  the  testimony,  and  not  from 
any  act  on  the  part  of  the  appellant. 

It  is  said,  however,  that  this  court,  in  the  cases  of  Becket  v, 
Becket,  17  B.  M.,  370,  and  Hick  v.  Hick,  5  Bush,  670,  has,  in  effect, 
decided  that  when  the  abandonment  took  place  in  another  State, 
where  the  parties  were  domiciled,  neither  party  will  be  allowed  to 
come  into  this  State  and  procure  a  divorce  on  the  ground  of  aban- 
donment, unless  ground  of  divorce  where  the  cause  originated. 
Section  4  of  article  3,  chapter  53,  General  Statutes,  requires  an  action 
for  a  divorce  to  be  brought  in  the  county  where  the  wife  usually 
resides,  if  she  has  an  actual  residence  in  this  State;  if  not,  then  in 
the  county  of  the  husband's  residence,  and  no  such  action  shall  be 
brought  by  one  who  has  not  been  a  continual  resident  of  this  State 
for  a  year  next  before  its  institution ;  nor  unless  the  party  com- 
plaining had  an  actual  residence  here  at  the  time  of  the  doing  of  the 
act  complained  of,  shall  a  divorce  be  granted  for  any  thing  done  out 
of  the  State,  unless  *'it  was  also  a  cause  for  divorce  by  the  law  of  the 
country  where  it  was  done." 

The  residence  of  the  appellant  has  been  constantly  in  this  State 
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fiince  the  year  1886.  She  has  had  no  other  home,  and  her  hus- 
band, a  foreigner,  has  no  fixed  domicile,  and  to  say  that  the  domi- 
<;ile  of  the  husband  is  the  domicile  of  the  wife,  under  such  a  state 
of  facts,  would  lead  to  an  absurd  conclusion.  The  only  question, 
it  seems  to  us,  in  this  case  is,  did  the  husband,  when  leaving 
the  city  of  New  York,  do  so  with  the  intent  to  abandon  his  wife. 
That  such  was  his  intent  may  be  assumed  from  the  facts  before  us, 
And  still  such  a  purpose  might  not  even  have  been  contemplated  by 
hira  until  after  his  wife  left  New  York  for  her  home  in  Kentucky. 
"Where  the  husband  has  no  fixed  place  of  abode  in  this  country,  and 
•compels  his  wife  to  seek  a  home  of  her  own,  fails  to  make  any  pro- 
vision for  her  support,  and  where  the  testimony  shows  the  wife  to 
be  blameless,  ought  the  chancellor  to  so  construe  the  statute  as  to 
<ieny  a  divorce  to  the  wife  because  it  may  be  inferred  that  the  incep- 
tion of  the  abandonment  took  place  in  some  other  State?  The  facts 
fihow  that  the  object  of  the  wife  in  returning  to  her  native  State  was 
not  for  the  purpose  of  obtaining  a  divorce.  Nor  does  it  become  nec- 
essary to  consider,  in  computing  the  time  of  abandonment,  any 
part  of  that  period  embracing  the  length  of  time  she  remained  in 
l^ew  York  after  her  husband  left  for  France.  Parties  can  not  come 
to  this  Stiite  Irom  another  jurisdiction,  for  the  purpose  of  availing 
themselves  of  our  iaws  to  obtain  a  divorce,  but  the  residence  must 
be  in  good  faith. 

How  is  the  chancellor  to  determine  whether,  when  Perzel  left  for 
France,  it  was  then  his  purpose  to  forsake  forever  his  wife  and  rid 
himself  of  all  marital  obligations?  The  chancellor,  however  reluc- 
tant he  may  be  in  severing  the  most  sacred  of  all  social  relations, 
will  not  be  so  unjust  to  a  faithful  and  true  wife  as  to  look  back  for 
the  purpose  of  ascertaining  when  the  husband  left  for  a  foreign 
country,  and  make  that  date  the  period  at  which  to  fix  a  bona  fide 
intent  on  his  part  never  to  return.  The  cause  of  the  divorce  has 
ripened  in  Kentucky.  The  appellant  is  a  resident  in  good  faith  and 
is  without  fault,  and  there  being  as  much  reason  for  presuming  the 
intention  to  abandon  after  the  wife  came  to  Kentucky  as  to  presume 
B,  like  intention  when  the  husband  left  for  France,  we  are  of  the 
opinion  that  the  appellant  is  entitled  to  a  divorce,  and  reverse  the 
judgment  below  with  directions  to  enter  a  judgment,  if  no  other  de- 
fense is  interposed,  dissolving  the  marriage  relation  between  the 
parties. 


Wilson,  Ac.  v.  The  Aultman  &  Taylor  Co. 

LFiled  March  5, 1891.) 

JTurisdiction — Receiver — Order  by  judge  in  vacation  to  sell  mortgaged  property — 
In  an  Action  upon  notes  given  for  a  thresher  and  to  enforce  a  mortgage 
lien  on  same,  the  judge  of  the  coort  has  no  authority  daring  vacation,  and 
before  trial,  to  make  an  order  for  the  sale  of  the  mortgaged  property.  By 
section  299  of  the  Civil  Code  of  Practice,  a  receiver  may  be  appointed  to 
take  charge  of  mortgaged  property  in  order  to  preserve  it  from  loss  or  de- 
terioration in  value,  or  to  collect  profits  arising  from  it ;  bat  sach  receiver 
-cnXL  not  be  directed  to  sell  it  before  the  determination  of  tho  action  pend- 
ing. The  power  given  a  judge  in  vacation  to  make  an  order  to  sell  attached 
personal  property,  doe^  not  apply  to  a  case  like  this.  In  that  case  the  owner 
of  the  property  is  fally  protected  by  his  remedy  on  the  attachment  bond. 

Cornelison  &  McKee  and  V.  B.  Young  for  appellants. 
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Tyler  &  Apperson  for  appellees. 

Appeal  from  Montgomery  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Jud^e  Bennett. 

The  appellee  instituted  its  action  in  the  Montgomery  Circuit 
Court  agamst  the  appellants  to  foreclose  a  mortgage,  executed  by 
the  appellants  to  the  appellee,  on  a  grain  thresher,  &c.,  and  to  obtaio 
personal  judgment  on  the  notes  executed  for  said  thresher.  The 
appellee  also  asked  the  judge  of  the  court  in  vacation,  in  Rich- 
mond, Ky.,  for  an  immediate  sale  of  the  property  and  the  appoint* 
ment  of  a  receiver  to  execute  the  same,  upon  the  grounds  that  the 
conditions  of  the  mortgage  had  not  been  performed ;  that  the  prop- 
erty  was  insuflacient  to  pay  the  mortgage  debt;  that  there  was 
danger  of  the  property  being  materially  injured  and  becoming  de- 
preciated in  value. 

The  appellee  resisted  said  motion  because  of  the  want  of  poiiker 
in  the  judge  to  order  a  sale  .before  foreclosure,  and  the  &ct  that 
the  appellee  was  indebted  to  the  appellants  in  a  large  sum  for  a 
breach  of  warranty,  as  damages,  which  the  appellants  proposed,  at 
the  proper  time,  to  rely  on  as  a  counter-claim.  The  judge  refused 
to  hear  any  evidence  as  to  said  damages  and  ordered  the  sale  of  the 
proper(;y.    The  appellants  have  appealed  from  said  order. 

Section  299  of  the  Civil  Code  provides:  "That  in  an  action  for  the 
sale  of  mortgaged  property  a  receiver  may  be  appointed,  if  it  ap- 
pear that  the  property  is  in  danger  of  being  lost,  removed  or  mate- 
rially injured,  or  that  the  condition  of  the  mortgage  has  not  been 
performed,  and  that  the  property  is  probably  insufficient  to  dis- 
charge the  mortgage  debt." 

It  appears  that,  if  the  property  is  In  danger  of  being  lost,  removed 
or  materially  injured,  a  receiver  may  be  appointed  to  take  charge  of 
it,  although  it  is  at  present  more  than  sufhcient  to  pay  the  debt.  If 
it  appear  its  sufficiency  might  be  impaired  by  the  happening  of 
either  one  of  three  conditions  named,  also  the  fact  that  the  condi- 
tion of  the  mortgage  has  not  been  performed,  and  the  mortgaged 
property  is  probably  insufficient  to  pay  the  debt,  is  sufficient  to  au- 
thorize the  appointment  of  a  receiver. 

It  seems,  according  to  the  foregoing  section,  that  the  judge  in 
vacation  has  no  power  to  appoint  a  receiver,  except  to  take  and 
keep  the  possession  of  the  mortgaged  property,  to  receive  rentSt 
collect  debts,  bring  and  defend  suits,  &c.,  and  that  the  power  of  the 
judge  does  not  extend  to  ordering  a  sale  of  the  mortgaged  property. 
It  is  true  that  the  judge  in  vacation,  in  case  perishable  property 
is  attached,  Ac,  has  the  power  to  order. its  sale.  The  Code  ex- 
pressly gives  him  this  power;  but  the  power  is  not  given  him  in 
case  of  a  suit  for  the  sale  of  mortgaged  property.  In  the  former 
case  the  attachment  bond  protects  the  person  whose  property  is 
attached,  in  case  hia  property  is  wrongfully  sold,  Ac,  but  in  the 
latter  case  there  is  no  such  protection  by  bond.  Hence,  the  judge  is 
not  allowed  to  order  a  sale  of  the  property  in  advance  of  the  regu- 
lar foreclosure  sale,  because  such  action  would  deprive  the  mort- 
gagor of  the  title  to  his  property  in  advance  of  the  appointed  time 
for  a  decision  upon  the  merits  involving  the  right  of  a  foreclosure 
sale,  and  which  advanced  sale  would  deprive  the  owner  of  his  prop- 
erty, although  he  might  successfully  resist  the  foreclosure  sale. 
Hence,  upon  the  grounds  mentioned  in  the  Code,  a  receiver  can 
only  be  appointed  to  take  charge  of  the  property  m  order  to  pre- 
serve it,  &c.,  for  the  benefit  of  both  parties. 
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But  it  may  be  said  that,  inasmuch  as  the  appellee,  by  the  terms 
of  the  mortgage,  was  given  the  power  to  sell  the  property,  in  case 
of  the  appellants'  default  of  payment,  at  private  sale,  it  gave  the 
Judge  the  power  to  order  said  sale.  But  it  seems  to  us,  as  the  ap- 
pellee could  not  sell  the  property  under  said  power  (Kentucky  Trust 
Co.  of  Louisville  v.  Lewis,  82  Ky.,  679,  overruling;  Hahn  v.  Pin- 
dell,  3  Bush,  189),  the  judge  can  derive  no  authority  from  that 
power ;  it  does  not  have  the  effect  of  giving  the  appellants'  consent 
to  said  sale.  So  far  as  the  authority  to  the  appellee  to  sell  is  con- 
cerned,  it  is  void,  and  the  power  can  not  be  vitalized  so  as  to  give 
the  judge  the  authority;  and  as  the  judge  had  no  other  authority 
to  order  the  sale,  his  order  m  that  particular  was  void. 

The  judgment  ordering  the  sale  is  reversed,  and  the  cause  is  re- 
manaed  for  further  proceedings  consistent  with  this  opinion. 


Long  v.  Long,  &c. 

(Filed  March  7,  1891— iVb^  to  be  reported.) 

Mistake  in  deed — Two  brothers  having  conveyed  to  their  mother  a  tract  of 
land,  after  her  death  one  of  the  grantors  seeks  to  have  the  deed  reformed 
.so  as  to  f^ive  him  the  remainder  interest  in  said  land,  alleging  that  said 
deed,  by  mistake,  was  so  drawn  as  to  give  to  his  mother  the  fee-simple  in- 
terest instead  of  a  life  estate,  with  remainder  to  him,  as  was  the  trae  inten- 
tion of  the  parties.  Held — That  the  evidence  was  saffioient  to  uphold  the 
decision  of  the  lower  coart  in  dismissing  the  action. 

Lindsay  &  Botts  for  appellant. 

E.  E..Settle  and  Thomas  R.  Gordon  for  appellees. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  and  the  appellee,  J.  J.  Long,  conveyed  by  deed  to 
•Cynthia  Long,  their  mother,  and  wife  of  the  appellee,  Robert  Long, 
the  land  in  controversy.  Cynthia  Long  having  died,  the  appellant 
^eeks  to  hav«  this  deed  reformed  so  as  to  conform,  as  he  says,  to  the 
true  agreement,  to-wit :  That  Cynthia  Long  was  tO  have  only  a  life 
estate  in  said  land,  remainder  to  the  appellant,  whereas  the  deed 
•conveyed  to  her  the  absolute  title,  which,  as  indicated,  was  not  the 
true  agreement.  He  also  alleges  as  the  reason  for  excluding  J.  J. 
Long  from  a  share  in  the  remainder,  that  he,  appellant,  paid  the 
•entire  purchase  money  for  the  land;  hence,  he  is  entitled  to  the 
entire  remainder.  The  lower  court  dismissed  his  petition  and  he 
•has  app>ealed. 

We  have  no  hesitation  in  affirming  the  Judgment  of  the  chan- 
-cellor  for  the  following  reasons: 

It  seems  from  the  weight  of  evidence  that  appellees,  J.  J.  Long 
and  Robert  Long,  bought  the  land  in  partnership  from  Joseph  Long, 
Jbrother  of  Robert  Long,  and  uncle  of  the  appellant  and  appellee, 
J.  J.  Long;  but  the  deed  was  made  to  the  appellant  and  the  appel- 
lee, J.  J.  Long  But  Robert  Long,  for  some  reason  not  appearing  in 
the  record,  secretly  retained  his  interest  in  the  land,  paid  the  entire 
purchase  money,  and  the  appellant  and  appellee,  J.  J,  Long,  con- 
-veyed  the  absolute  title  to  their  mother,  Cynthia  Long.     Now 
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Robert  Long  and  J.  J.  Long  say  that  this  was  the  agreement,  and 
there  was  no  misunderstanding  or  secret  understanding  about  it; 
and  they  are  certainly  corroborated  all  along  the  line.  In  the  first 
place,  by  the  deed  itself,  duly  acknowledged  by  the  appellant,  which 
he,  however,  denies;  but  the  cleric's  certificate  and  other  circum- 
stances in  the  case  flatly  contradict  him.  Second.  He  knew  and  in- 
tended the  effect  of  the  deed,  notwithstanding  his  denial  of  that 
fact  Third.  His  receipt  in  consideration  of  a  half  interest  in  the  de- 
pot property  of  all  of  his  interest  in  the  said  land,  although  he  denies 
knowing  the  purport  of  the  receipt.  Fourth,  He  knew  that  the  ab- 
solute title  to  a  part  of  the  land  was  to  be  and  had  (seen  sold,  and 
the  vendee  proposed  to  build  and  had  built  upon  it,  under  the  belief 
that  he  had  a  perfect  title  to  the  land,  and  he  never  claimed  any  in- 
terest In  the  land,  the  inference  from  which  is,  he  did  not  have  any 
interest  in  the  land,  else  he  would  not  have,  without  protest,  seen  it 
disposed  of  in  that  way. 

By  these  and  other  circumstances  not  necessary  to  mention,  but 
abundantly  shown  in  the  record,  it  is  clear  that  the  deed  conveyed 
to  Mrs.  Long  the  title  that  the  appellant  intended  her  to  have. 

The  judgment  is  affirmed. 


Board  op  Internal  Improvements  of  Lincoln  Co.  v.  Stah- 
FORD  AND  Logan  Creek  Turnpike  Boad  Co. 

iFiled  March  3,  1891.) 

Turnpikes — Lateral  toads — Under  the  charter  of  appellant,  and  under  eee- 
tion  IS,  chapter  110,  Ueneral  StatoteB,  a  lateral  road  is  prohibited  from  beiai^ 
opened  within  one  mile  of  appellant's  tarnpike,  unless  within  one  mile  of  a 
town,  but  SQch  restrictions  do  not  apply  to  a  tnrnpikeroad  organized  ander 
chapter  5B,  General  Statutes,  to  be  operated  as  a  private  enterprise.  Said 
restrictions  apply  alone  to  such  ordinary  public  roads  as  may  be  opeoedr 
used  and  kept  up  by  public  authority. 

Hill  A  McRoberts,  W.  G.  Welch  and  R.  P.  Jacob  forappellant. 

W.  E.  Varner,  W.  H.  Miller  and  W.  O.  Bradley  for  appellee. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appelhint  was  chartered  as  a  turnpike  company  in  1881.  The 
provision  of  another  charter,  which  was  made  a  part  of  the  appel- 
lant's charter,  Ls  as  follows:  '*That  after  said  turnpike  road  shall  be 
opened,  it  shall  not  be  lawful  for  the  county  court,  or  any  other  body, 
corporate  or  politic,  whatever,  to  open,  or  cause  to  be  opened,  any 
lateral  public  road,  or  roads,  running  from  or  to  the  same  place, 
within  one  mile  of  said  turnpike  road;  and  all  and  every  such  road 
now  made  shall  be  discontinued  as  soon  as  said  turnpike  road  shall 
be  opened." 

Section  13,  chapter  110  of  the  General  Statutes  has  a  similar  pfx)- 
vision,  except  the  county  court  is  expressly  authorized  to  order  such 
road  shut  up,  unless  it  runs  not  more  th«n  a  mile  from  a  town  or 
city.  ^  . 

The  appellant  complains  that  the  appellee,  a  company  organiied 
under  chapter  56,  General  Statutes,  is  aboutto  build  a  turnpike  road 
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\rithin  a  mile  lateral  to  its  turnpike  road,  and  more  than  a  mile  in 
distance  from  the  town  of  Stanford. 

It  appears  that  the  appellee's  proposed  road  is  to  be  a  turnpike 
road,  constructed  and  operated  as  a  private  enterprise.  The  provis- 
ion of  appellant's  charter,  supra,  has  reference  to  no  such  road;  it 
has  reference  to  such  ordinary  public  roads  as  may  be  opened,  used 
and  kept  up  by  public  authority.  This  is  made  manifest  by  the 
provision  itself,  because  such  road  theretofore  opened  must  be  shut 
up,  thereby  showing  there  was  no  reference  to  a  turnpike  road  char- 
tered and  constructed  by  private  enterprise;  such  road  could  not  be 
suppressed  for  the  benefit  ot  a  new  enterprise  of  the  same  sort.  Be- 
sides, the  provisions  of  the  General  Statuses,  supra,  tends  to  illus- 
trate the  meaning  of  said  provision  as  indicated. 

The  judgment  is  aflSrmed, 


Foley  v.  Gibson. 

(Filed  March  3,  1891— iVo^  to  be  reported,) 

Subrogation — Mortgage  lien — In  the  payment  of  the  amount  of  policy  of 
life  insurance  dae  to  three  benficiaries,  the  company  deducted  from  the 
amount  of  the  same  more  than  the  amount  due  one  of  the  beneficiaries  to 
whi  m  they  had  made  an  advancement,  to  secure  which  he  had  executed  hin 
note  with  a  mortgage  on  land.  The  company  having  assigned  said  note  to 
one  of  the  other  beneficiaries,  whose  share  had  been  reduced  by  the  deduc- 
tion made  by  the  company^  as  above  stated,  ^^/o^— That  the  holder  of  said 
note  is  entitled  to  be  subrogated  to  the  rights  of  the  company  in  the  lien 
note. 

H.  B.  Foley  and  Wilson  and  Rawlins  for  appellant. 

J.  W.  Alcorn  for  appellee. 

Appeal  from  Knox  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

Foley,  FalknerandDishman,  having  become  owners  and  benefi- 
ciaries of  a  policy  of  insurance,  issued  by  the  Kentucky  Grangers' 
Mutual  Benefit  Society,  of  Georgetown,  on  the  life  of  M.  E.  Hum- 
ble, made  proof  after  her  death,  and,  through  Falkner,  acting  for 
the  other  two,  demanded  payment  of  the  policy,  but  the  company 
refusing  to  pay  the  full  amount,  the  sum  of  $1,500  was  paid  to,  and 
accepted  by,  Falkner.  But  from  that  sum  was  deducted  $561.35, 
which  Foley  owed  the  Society,  $242  thereof  being  evidenced  by  a 
note,  to  secure  payment  of  which  Foley  and  wife  had  executed  a 
mortgage  on  the  tract  of  land. 

It  is  obvious  the  one-third  interest  of  Foley  in  the  sum  of  $1,500 
paid  to  Falkner  is  le?5S  than  what  he,  Foley,  owed  the  Society,  and, 
consequently,  after  deducting  such  indebtedness,  there  was  not  left 
to  Falkner  the  $500  to  which  he  was  entitled,  and  Foley  became  in- 
debted to  him  in  a  sum  sufficient  to  make  up  the  deficiency,  which 
indebtedness  was  increased  to  the  extent  of  one-third  of  necessary 
expenses  Falkner  had  paid  in  collecting  amount  of  the  policy  paid; 
and  the  note  having  been  assigned  to  Falkner,  he  subsequently 
transferred  it  to  Gibson,  who  brought  this  action. 

By  the  judgment  appealed  from  there  was  found  due  on  the  note 
the  sum  of  $122.50,  ascertained  by  deducting  first  the  one-third 
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of  Falkner's  expenses  from  the  one-third  of  the  $t«600,  and  thende* 
ducting  thesum  left  from  what  Foley  owed  the  Society,  and  was 
allowed  and  paid  for  his  benefit  by  Falltner,  in  the  manner  mea- 
tioned. 

It  seems  to  us  Fallsner,  as  Joint  owner  of  the  policy,  having  thus 
in  effect  paid  off  the  debt,  Foley  owed  the  security  was  entitled  to 
the  note  which  seems  to  have  been  assigned  to  him,  and  that  his  as- 
signee, Gibson,  was  entitled  to  collect  the  amount  thereof  actually 
due,  and  to  the  benefit  of  the  mortgage  lien,  which  was  not,  as  ap- 
pellee contends,  canceled,  but  pas^  in  virtue  of  the  assienment  of 
the  note  to  first  Falkner  and  then  Gibson,  to  the  exclusion  of  the 
homestead  lien  which  was  transferred  thereby. 

Judgment  affirmed. 


Young  v.  Young, 
{Filed  March  3, 1891— iVo^  to  be  reported.) 

1.  Divorce — Alimony — Evidence — In  an  action  for  divorce  by  the  hosbaad, 
a  judflrment  for  divorce  and  alimony  was  granted  on  the  cross- petition  of 
the  wife,  alleging  adaltery,  abindonment  by  the  husband,  and  his  contraet- 
ing  a  loathsome  disease  from  having  sexnal  interooanie  with  another  woman. 
On  appeal  from  so  maoh  of  the  judgment  as  allows  alimony  to  the  wife  and 
an  attorney's  fee*  it  is  competent  to  consider  the  gronnds  of  granting  said 
divorce,  in  order  to  ascertain  the  correctness  of  making  said  allowances. 

There  is  no  positive  proof  to  establish  the  fact  that  the  husband  had  con- 
tracted such  loathsome  disease;  his  physicians  state  that  they  had  prescribed 
medicine  for  him  suitable  for  the  treatment  of  such  disease,  but  they  refused  to 
answer  whether  he  had  such  disease.  Held — That  where  it  is  apparent  that  the 
refusal  of  the  physicians  to  answer  such  questions  is  not  the  result  of  a  desire 
not  to  reveal  professional  secrets,  the  court  may  infer  from  such  refusal  to 
answer,  that  the  witnesses  could  not  answer  such  questions  in  the  negatire; 
this  inference  may  be  indulged  where  there  is  other  proof  tending  to  estab- 
lish the  fact  desired  to  be  proven;  but,  as  a  general  rule,  it  ia  best  to  treat  a 
refusal  to  answer  such  questions  as  a  total  failure  of  proof. 

The  allowance  by  the  chancellor  appearing  to  be  reasonable,  and  to  hare 
been  made  with  a  due  regard  to  the  means  of  the  husband,  will  not  be  dis- 
turbed on  appeal. 

2.  Same— Appeals — No  appeal  lies  from  a  judgment  granting  a  divorce, 
but  an  appeal  lies  from  a  judgment  allowing  alimony  and  an  attorney's  fee 
to  the  wife. 

G.  VV.  Whitesides  for  appellant. 

Goodnight  <fe  Boak  for  appellee. 

Appeal  from  Simpson  Circuit  Cburt. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  sued  his  wife,  the  appellee,  for  a  divorce,  on  the  al- 
leged grounds  of  adultery,  and  lewd  and  lascivious  conduct.  She 
denied  the  charge  and  alleged,  as  a  cross-action  against  the  appel- 
lant for  divorce,  abandonment,  cruel  and  inhuman  treatment,  Ac*; 
and  the  living  in  adultery  by  appellant  with  another  woman,  and 
having  contracted  a  loathsome  aisease  by  sexual  intercouree  with 
another  woman  than  the  appellee.  The  trial  resulted  in  a  judg- 
ment dismissing  the  appellant's  petition,  and  granting  the  appellee 
a  divorce,  and  allowing  her  $400  alimony,  and  $150  attorney's  fee. 
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The  appellant  can  not  appeal  from  so  much  of  the  judirment  as 
grants  the  appellee  a  divorce;  but  he  appeals  from  that  parr  of  the 
Judgment  that  dismisses  his  petition  and  allows  the  appellee  said 
$400  and  $150. 

As  to  the  Judgment  dismissing  the  appellant's  petition:  There  is 
proof  showing  that  the  appellee  was  guilty  of  adultery  with  at  least 
two  men;  and,  on  the  other  hand,  it  is  clear,  from  the  proof, 
that  theappellant  was  also  guilty  of  adultery,  and  from  the  proof  it  is 
probable  that  the  appellant  lived  in  adultery  with  one  woman;  and 
the  proof  upon  this  subject,  we  think,  is  suflBcient  to  sustain  the 
judgment  or  the  court.  We  also  think  that  the  proof  shows  that 
the  appellant  contracted  a  loathsome  disease  by  sexual  intercourse 
with  another  woman  than  the  appellee.  Upon  this  subject  there  is 
no  positive  proof;  but  one  of  his  physicians  says' that  he  gave  the 
appellant  medicines  usually  used  for  that  disease,  but  declined  to  an- 
swer the  question  as  to  whether  theappellant  had  that  disease;  his 
other  physician  likewise  decline<]  to  answer  the  same  question.  It 
seems  that  they  declined  upon  the  ground  that  it  would  be  a  breach 
of  professional  confidence  In  that  case  for  them  to  answer  the  question 
in  theaffirmative;  and  the  inference  that  the  appellee  would  have  us 
to  draw  from  the  refusal  to  answer  is,  that  they  could  not  answer  neg- 
atively truthfully.  It  may  be  said  that  the  physician's  refusal  to  an- 
swer, upon  the  ground  that  the  answer  might  lead  to  an  indelicate 
and  damaging  disclosure,  and  for  that  reason  declined  to  be  interro- 

fated  at  all  upon  that  subject,  without  meaning  to  be  understood  that 
is  answer,  in  the  particular  case,  would  prove  that  the  person  was 
diseased.  But  such  was  clearly  not  the  physicians'  purpose  in  this 
case.  They,  doubtless,  would  have  answered  negatively,  if  they 
could  have  done  so  truthfully;  and  their  declining  to  answer  was, 
evidently,  because  the  answer  would  be  damaging  to  the  appel- 
lant. 

80  the  question  is,  what  inference  is  to  be  drawn  from  their  de- 
clining to  answer?  Ordinarily,  from  the  fact  that  a  designing  per- 
son, without  being  guilty  of  perjury,  might  cast  a  suspicion  upon 
the  character  of  an  innocent  person,  if  an  unfavorable  inference 
were  drawn  from  his  refusal  to  answer  such  questions,  it  is  best,  as  a 
general  rule,  to  treat  it  as  a  total  failure  of  proof,  so  far  as  that  an- 
swer is  concerned.  But  such  an  answer  may  become  strongly  sig- 
nificant when  there  is  other  evidence  proving  the  fact,  which  is  the 
case  here.  And,  as  either  of  these  charges  defeats  the  appellant's 
right  to  a  divorce  from  the  appellee  on  the  ground  of  the  alleged 
adultery,  his  action  was  properly  dismissed.  Also,  we  can  not  re- 
view the  granting  of  a  divtjroe  to  the  appellee  on  the  ground  of 
abandonment  and  cruel  treatment. 

Consideringtheappellant's  worth,  and  the  fact  that  he  got  some 
means  by  the  appellee,  and  she  was  a  help  to  him,  the  sum  allowed 
to  her  was  not  excessive. 

The  judgment  is  affirmed. 
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GOFF,  &c.  V.  Anderson. 

iFiled  March  7,  1891.) 

Curttsy — Evidence — This  action  involveR  the  right  of  curtesy  of  \  hosband 
in  lands  of  his  wi'e,  depending  upon  the  qnestion  as  to  whether  the  wife 
had  given  birth  to  a  child  that  was  born  alive.  The  testimonj  of  the  wife 
that  soch  child  was  born  alive  is  but  hearsay  and  incompetent;  hot  the  tes- 
timony of  the  husband  and  attending  ptiysician  is  competent  to  estAblish 
such  fact.  The  husband  states  that  he  was  present  when  the  child  was  born, 
heard  it  breathe  and  make  a  mnrmnring  noise;  saw  some  motion  of  its  arms 
and  feet,  and  that  it  was  born  alive.  The  physician  states  that  the  child 
was  born  alive  and  breathed  several  times,  though  not  living  over  one  or 
two  minutes;  that  the  breathing  was  not  full  inspiration  at  any  time,  but  a 
very  distinct  and  labored  effort  to  breathe;  that  the  child  did  not  have 
strength  to  establish  a  circulation  independent  of  the  circulation  derived 
from  the  mother  by  the  umbilical  corO.  //^A/— That  proof  of  the  child  hav- 
ing been  born  alive  was  sufficient.  A  child  may  b^  born  alive,  although  the 
navel  cord  may  not  have  been  cut.  Bom^  as  ordinarily  onderatood,  and,  in 
fact,  means  brought  forth;  and  a  child  is  completely  born  when  it  is  de- 
livered or  expelled  from,  and  becomes  external  from  the  mother,  whether 
the  navel  cord  has  been  cut  or  not;  and,  if  it  is  not  at  that  instant  dead,  it  is 
to  be  regarded  as  born  alive  for  every  legal  purpose  whatever. 

W.  M.  Beckner  and  G.  B,  Nelson  for  appellants. 

L.  Hathaway  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  single  question  in  this  action  between  the  heirs  at  law  of  M. 
A.Anderson,  appellants  and  hersurviviner  husband,  appellee,  claim- 
ing as  tenant  by  curtesy  land  owned  by  her,  is,  whether  there  was 
issue  of  the  marriage  born  alive. 

Evidence  of  statements  on  the  subject,  made  by  her  after  date  of 
the  child's  birth  being  merely  hearsay,  and,  consequently,  incompe- 
tent, the  only  testimony  to  be  considered  is  that  of  the  husband  and 
attending  physician. 

The  former  states  he  was  present  in  1853,  right  over  the  child 
when  born;  heard  it  breathe  and  make  a  murmuring  noise;  .saw 
some  motions  of  its  arms  and  feet,  and  that  it  was  born  alive. 
Though  objected  to,  his  evidence  is  competent;  for,  relating  only  to 
the  state  of  the  child  when  born,  it  does  not  come  within  any  ex- 
ception mentioned  in  section  606,  Civil  Code,  to  the  rule  contained  in 
section  606,  that  a  person  is  competent  to  testify  for  himself. 

Dr.  Combs  states  he  was  the  attending  physician,  and  that  the 
child  was  born  alive  and  breathed  several  times,  though  not  living 
over  one  or  two  minutes.  On  cross-examination  he  said  the  breath- 
ing was  not  full  inspiration  at  any  time,  but  a  very  distinct  and  la- 
bored effort  to  breathe— a  sort  of  struggling  or  gasping  to  get  full 
inspiration;  that  the  child  did  not  have  strength  to  breathe  enough  to 
establish  circulation  of  blood  independent  of  circulation  derived  from 
the  mother  through  the  umbilical  cord;  and  that  there  was  no  percep- 
tible breathing  when  the  cord  was  cut.  He  further  stated  it  was  a 
case  of  foot  presentation,  where  there  is  always  danger  of  the  cord 
becoming  compressed  and  circulation  stopped  before  the  child's 
head  can  he  delivered;  and  that  if  the  child  in  question  had  been 
detained  five  or  ten  minutes  longer  there  would  have  been  noeflbrt 
to  breathe. 
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Whether  a  child  is  born  alive  is  sometimes  a  close  question,  diffi- 
cult for  those  not  present  to  decide  from  the  account  given  by  those 
who  were.  On  the  other  hand,  there  are  particular  signs  which  all 
agree  show  the  fact  indubitably  one  way  or  the  other.  And  it  may 
happen  that  a  person  present  reaches  a  correct  conclusion  the  child 
was  born  alive,  without  being  able,  after  a  long  period  of  time, 
though  a  physician,  to  recollect  fully  and  precisely  all  the  symptoms, 
or  to  give  satisfactory  reasons  for  such  conclusion. 

In  this  case  the  attending  physician  was  called  on  to  testify  about 
thirty-five  years  after  the  birth  of  the  child;  and  even  if  the-reasons 
given  by  hmi  had  not  been  entirely  convincing,  still  his  opinion, 
formed  at  the  time  from  actual  observation  and  examination,  and  now 
distinctly  stated,  could  not  be  safely  or  reasonably  rejected;  espe- 
cially as  he  has  not  been  impeached  nor  contradicted,  but  sustained 
by  evidence  of  the  only  other  witness  then  present.  But  the  evi- 
dences of  live-birth  mentioned  by  him  do,  we  think,  show  the  fact, 
independent  of  the  pasitive  opinion  on  the  subject  of  himself  and 
appellee.  For  if,  as  all  know,  breathing  by  a  child  just  born  is  a 
true  sign  of  life,  an  effort  to  breathe,  or,  in  the  language  of  Doctor 
Combs,  a  gasping  or  struggling  to  get  a  full  inspiration^  is  equally 
convincing  life  is  not  yet  extinct,  just  as  a  cry  of  pain,  though  ever 
so  feeble,  shows  as  conclusively  that  death,  however  near,  has  not 
actually  come,  as  would  the  voice  of  a  stentor. 

But,  it  is  argued,  that  because  the  child  may  not  have  been  living 
when  the  navel  cord  was  cut,  it  was  not,  in  meaning  of  the  statute, 
born  alive.  Born,  as  ordinarily  understood,  and,  in  fact  means, 
brought  forth;  and  a  child  is  completely  born  when  delivered,  or 
expelled  from,  and  becomes  external  of  the  mother,  whether  the 
placenta  has  been  separated,  or  the  cord  cut  or  not.  Legal  Med.  by 
Tidy,  volume  2, 154;Ewell  Med.  Jour.,  111.  And  if  not  at  that  instant 
dead,  it  is  to  be  regarded  as  born  alive,  for  every  legal  purpose  what- 
ever. To  ^ive  the  word,  as  used  in  the  statute,  a  different  meaning, 
would  be  simply  perversion  without  reason  or  excuse. 

Counsel  has  cited  the  case  of  Doe  v.  Killen,  5  Del.  14,  where 
the  judcre,  upon  trial  of  an  action  of  ejectment  between  the  surviving 
husband  ana  heirs  at  law,  charged  the  jury  that,  to  find  for  the  for- 
mer, they  must  believe  the  child  was  born  alive,  having  an  inde- 
pendent circulation  and  existence  of  its  own,  apart  from  the  mother, 
and  byforceof  the  child's  own  inherent  vitality;  and,  though  not 
distinctly  so  stated,  it  may  be  inferred  the  judge  intended  such 
independent  circulation  should  exist  after  the  navel  cord 
was  cut.  We  have  been  referred  to  no  other  authority  for  such 
view,  and  we  can  not  sanction  it.  For  a  child,  when  delivered,  is 
either  alive  or  dead,  for  all  purposes;  and,  to  make  its  legal  existence 
date  from  the  time  a  physician  may,  in  his  wisdom,  see  proper  to 
cut  the  navel  cord,  is  without  reason,  and  contrary  to  the  plain 
meaning  and  intent  of  our  statute. 

We  thi'jk  thecourt  properly  found  the  child  in  question  was  born 
alive,  and  that  the  appellee  was  entitled,  as  tenant  by  curtesy,  to  the 
land  owned  by  his  wife. 

Judgment  affirmed. 
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Cooper  v.  Nelson  A  Dabney. 
(Filed  April  2Q,1S91.) 

1.  Power  of  partner  to  bind  the  firm — In  commereial  partnerships  the  extent 
of  a  partner's  power  to  bind  the  firm  is  a  question  of  law,  while  in  Don- 
commercial  partnerships,  it  is  a  qnestion  of  fact. 

2.  Same — In  a  non-commercial  partnership,  snch  as  a  partnership  in  the 
business  of  farmin^;^,  one  partner  has  no  implied  power  to  bind  the  other  br 
borrowing  money  or  issuing  commercial  paper  in  the  name  of  the  firm,  un- 
less it  was  necessary  to  the  carrying  on  of  the  firm  business  or  was  nsnai  in 
similar  partnerships. 

In  an  action  a^^^ainst  a  firm  upon  bills  of  exchange  drawn  in  the  firm 
name,  appellant,  one  of  the  two  partners,  filed  a  separate  answer,  alleging 
that  he  and  his  co-defendant  were  partners  in  the  business  of  farming  only, 
and  that  the  money  was  borrowed  by  his  co-defendant  for  his  own  indind- 
ual  use,  without  the  knowledge  or  consent  of  appellant,  none  of  it  being 
used  by  the  firm  or  going  into  the  assets  of  the  partnership,  and  that  in  bor- 
rowing the  money  his  co-defendant  acted  without  authority  and  outside  of 
the  scope  of  the  partnership  business.  /^<f/(/— That  the  answer  presents  a 
good  defense,  and  it  is  incumbent  on  plaintifF  to  proye  either  that  the  money 
was  borrowed  in  the  necessary  course  of  the  firm  business,  or  that  borrow- 
ing money  is  the  custom  and  usage  of  that  particular  branch  of  business, 
or  that  the  partner  who  borrowed  the  money  had  express  authority  for  so 
doing. 

8.  Same — Although  the  debt  for  which  the  bills  sued  on  were  executed  may 
have  been  such  a  debt  as  the  partner  who  signed  the  bills  had  the  right  to 
incur  in  the  conduct  of  the  partnership  business,  that  in  itself  did  not  con- 
fer authority  upon  him  to  bind  the  firm  by  signing  the  firm  name  to  bills  of 
exchange." 

C.  H.  Bu8h  for  appellant. 

Wood  <fe  Bell  for  appellees. 

Appeal  from  Christian  Ck)urt  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Yost. 

Two  bills  of  exchange,  amounting  in  the  aggregate  to  $205.66t 
each  reciting  that  it  was  an  advance  on  15,000  pounds  of  tobacco, 
which  the  drawers  agreed  to  send  to  the  acceptors,  tobacco  ware- 
housemen, for  sale,  or  to  pay  them  $4  per  hogshead  as  commis- 
sion, were  drawn  in  the  namerof  J.  W.  and  M.  J.  Cooper,  on  Nelson 
&  Dabney,  and  accepted  by  them,  payable  to  the  Bank  of  Hopkins- 
vilie. 

At  maturity  they  were  psid  l»y  the  acceptors,  who  then  broojrht 
this  action  against  the  Coopers,  as  drawers  for  the  amount  so  paid, 
with  interest  from  the  date  of  payment. 

The  appellant,  M.J.  Cooper,  filed  a  separate  answer,  to  which  a 
demurrer  wassustained,  when  hetenderedan  amended answer,which 
the  court  refused  to  permit  him  to  file.  Pleading  no  further,  judgment 
was  rendered  against  the  firm,  from  which  judgment  the  appellant 
prosecutes  this  appeal,  complaining  that  the  court  erred  in  sustain- 
mg  the  demurrer,  and  in  refusing  to  permit  him  to  file  his  aineoded 
answer. 
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Id  other  pleading  it  was  alleged  that  J.  W.  and  M.  J.  Cooper 
were  partners  in  farming?  only,  and  that  the  money  was  borrowed 
by  J.  W.  Cooper  for  his  own  individual  use,  without  the  knowledge 
or  consent  of  the  appellant,  none  of  it  being  used  by  the  firm  or  go- 
log  into  the  assets  of  the  partnership;  and,  further,  that  in  borrow- 
ing the  money  J.  W.  Cooper  acted  without  authority,  and  outside 
of  and  beyond  the  scope  of  the  partnership  business. 

The  right  of  J.  W.  Cooper,  as  one  of  the  partners,,  to  hypothecate 
the  firm  property  for  a  loan  to  the  firm  will  not  be  considered  in  this 
opinion,  as  no  attempt  is  made  to  enforce  the  contract  or  to  correct 
the  penalty  named  in  the  bills  for  a  failure  to  deliver  it,  and  even  if 
the  indebtedness  for  which  the  bill  was  executed  was  such  as  J.  W. 
Cooper  had  the  right  to  incur  in  the  conduct  of  the  business,  that,  in 
itself,  would  not  confer  the  authority  upon  him  to  bind  the  firm  by 
signing  the  firm  name  to  bills  of  exchange.  Linn,  cashier,  Ac,  v 
Valz,  11  Ky  Law.  Rep.,  846. 

It  will  be  conceded  that  parties  farming  jointly  are  merely  of  a 
non-trading  or  non-commercial  partnership.  In  Judgev  .  Bras  well, 
&c.,  13  Bush,  67,  the  partners  were  engaged  in  buying  land,  and  the 
court  holding  that  this  was  a  non-commercial  partnership,  laid 
down  the  rule  that  in  this  class,  one  who  seeks  to  hold  the  firm 
bound  upon  a  contract  made  by  a  single  member,  must  be  able  to 
show  either  express  authority,  or  that  such  is  the  custom  and  usage 
of  that  particular  branch  of  business  in  which  'the  firm  is  engaged, 
or  such  facts  as  will  warrant  the  conclusion  that  the  partner  had 
been  invested  by  his  co-partners  with  the  requisite  authority,  the  dis- 
tinction being  that  in  commercial  partnership,  the  extent  of  a 
partner's  power  to  bind  the  firm  is  a  question  of  law,  while  in  a  non- 
commercial form  it  is  a  question  of  fact.  In  Breckinridge  v.  Shreve, 
4  Dana,  375,  the  court  held  that  the  borrowing  of  money  was  no 
part  of  the  business  of,  and  could  not  be  considered  as  coming 
within,  the  scope  of  the  partnership  transaction  of  a  firm,  of  attor- 
neys, and  that  one  member  was  not  bound  by  the  act  of  another  in 
so  doing. 

In  Smith  v.  Sloan,  37  Wis.,  285,  the  partners  being  lawyers 
this  same  doctrine  is  announced.  In  Deansdorf  v.  Thacher,  78 
Mo.,  128,  the  court  held  that  members  of  a  firm  in  the  insurance, 
real  estate  and  collecting  business,  had  no  implied  power  to  bind 
each  other  by  borrowing  money  or  issuing  commercial  paper  in  the 
name  of  the  firm,  without  express  auttiority  therefor,  unless  it  was 
necessary  to  the  carrying  on  of  the  firm  business,  or  was  usual  in 
similar  partnerships. 

In  the  absence  of  necessity,  authority,  or  that  it  was  done  within 
the  scope  of  the  partnership  business,  the  power  has  been  denied  to 
one  of  several  mining  partners,  quarry  workers  or  farmers,  to  bind 
the  firm  by  borrowing  money  or  putting  the  name  of  the  firm  to 
negotiable  instruments.  Lindly  in  Partnership,  267,  and  eases  cited 
there. 

Mr.  Story,  in  his  work  on  Partnership,  secrtion  126,  says  that  if  a 
partnership  is  organized  for  farming  purposes,  the  members  of  the 
firm  will  not,  as  incident  thereto,  possess  the  power  to  draw  or 
accept  bills,  or  draw  or  indorse  notes,  for  the  firm,  unless  there  be 
proof  that  an  express  authority  is  given  for  the  purpose,  or  is  im- 
plied by  the  usage  of  the  business.  Cited  as  authority,  Greendale  v. 
bower,  7  B.  A  C,  635;  Dickerson  v.  Valpy,  10  B.  &  C,  128;  Mul- 
lett  V.  Hutchinson,  7  B.  &  C,  639,  and  Wicknesse  v.  Brownlow,  2 
Cro.  J.,  425. 

Following  in  this  case  the  law  as  given  in  Davis,  Moody  &  Co.  v. 
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Wiley,  3  Ky.  Law  Rep.,  316,  we  hold  that  J.  W.  Cooper  oouid  bind 
the  flrra  in  all  business  relating  to  the  partnership  and  In  the  regu- 
lar and  necessary  course  of  the  business,  whether  the  partnership 
was  commercial  or  non-commercial.  But  under  the  pleadings  we 
must  take  it  as  true. 

First.  But  the  borrowing  of  the  money  was  not  necessary  to  the 
carrying  on,  nor  within  the  scope  of,  the  partnership  business,  and 
that  none  of  it  was  used  by  the  nrm  or  for  firm  purposes. 

Second.  But  it  was  borrowed  without  appellant's  authority, 
knowledge  or  consent,  and  the  act  was  never  ratified  or  agreed  to 
by  him. 

These  pleadings  certainly  set  up  a  good  defense  to  the  action,  and, 
before  the  appellee  can  recover,  it  is  incumbent  on  him  to  prove 
either  that  J.  W.  Cooper  borrowed  the  money  in  the  necessary 
course  of  the  firm  business,  or  that  borrowing  money  is  the  castom 
and  usage  of  that  particular  branch  of  business,  or  that  he  had  ex- 
press authority  for  so  doing.  The  court  should  have  permitted  the 
amended  answer  to  be  filed. 

The  judgment  is,  therefore,  reversed  and  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 


SUPERIOR  COURT  ABSTRACTS. 


BBi<r.-GoosHAi<i<  Go.  v.  Bbadbz«. 

Filed  JanoRpy  14,  1891.     Appeal  from  Louisyille  Chancery  Court.    Opinion 

of  the  coart  by  Judge  Yonng,  afiSrming. 

In  order  to  bhtd  the  wife  for  necessaries  for  herself  and  family,  it  is  essential 
that  the  sale  should  be  made  to  her  at  her  instance  and  request-,  and  the 
credit  given  to  her. 

Lumber  and  materials  used  in  building  a  dwelling  on  the  wife^s  land  were 
charged  by  the  creditor  to  the  husband,  under  the  belief  that  be  owned  the 
land  on  which  the  house  was  built.  When  the  creditor  discoTered  that  the 
wife  owned  the  land,  he  changed  the  entry  and  charged  the  account  to  her, 
and  husband  and  wife  executed  their  joint  note  for  the  amount.  Htld-^ 
That  the  wife  is  not  bound. 

E.  S.  Watts  for  appellant :  C.  B.  Seymour  for  appellee. 

ElIAS   &   ShEPHEBD  ▼.   GZLXi. 

Filed  January  28,  1891.     Appeal  from  Kenton  Circuit  Court.    Opinion  of 

the  court  by  Judge  Tost,  reversing. 

Suit  to  recover  money  lost  in  betting  on  hor^e  races — Burden  of  proof— In  this 
action  to  recover  of  defendants  certain  sums  which  plaintiff  alleges  he  had 
lost  and  paid  to  them  in  wagering  on  horse  races,  defendants,  in  the  first 
paragraph  of  their  answer,  denied  that  plaintiff  had  lost  to  them  any 
moneys  in  wagering  on  horse  races,  and  in  the  second  paragraph  alleged 
that  they  had  lost  and  paid  to  plaintiff  a  certain  snm  in  wagering  with  him 
on  horse  races,  for  which  they  asked  judgment,  further  alleging  that  said 
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8Qm  was  lost  and  paid  to  plaintiff  at  the  same  times  and  places,  and  as  a 
part  of  the  same  transactions  set  oat  in  the  petition.  Plaintiff,  for  reply, 
alleged  that  defendants  were  professional  wagerers  against  the  public,  and 
that  he  was  one  of  the  public  and  not  a  professional  wagerer.  H^id — That 
the  burden  of  proof  was  on  plaintiff,  and  the  court  erred  in  holding  that 
the  only,  issue  was  whether  or  not  plaintiff  was  in  the  transactions  men- 
tioned a  professional  wagerer,  and  that  the  burden  of  proof  was  on  defend- 
ants. While  the  defendants  admit  that  plaintiff  wagered  with  them  on  horse 
races,  their  pleadings  are  to  be  construed  as  alleging  that  whenever  he  did 
so  wager  with  them  they  were  the  losers. 

Wm.  Gobel  for  appellants  ;  Hallam  <fc  Myers  for  appellee. 

Hayden  y.  Gbouch. 

Filed  February  4,  1891.     Appeal  from  Washington  Circuit  Court.     Opinion 

of  the  court  by  Judge  Yost,  affirming. 

Partnership — One  partner  can  not  claim  compensation  for  services  to  the 
firm  without  a  special  agreement  therefor. 

C.  C.  McChord  for  appellant ;  J.  W.  S.  Clements  for  appellee. 

Weihino  v.  Kubfes. 

Filed  February  4,  1891.     Appeal  from  Louisville  Law    and  Equity   Court. 

Opinion  of  the  court  by  Judge  Yost,  affirming. 

Recovery  of  money  paid  upon  moral  consideration — Although  plaintiff  was 
under  no  legal  obligation  to  pay  defendant  for  his  board  in  the  absence  of 
an  agreement  therefor,  yet  there  was  a  moral  obligation  resting  upon  him 
to  pay  therefor,  and  having  done  so  by  crediting  defendant  by  the  interest 
npon  a  note  which  the  defendant  owed  him,  and  surrendering  the  note  upon 
payment  of  the  principal,  he  can  not  now  recover  interest  upon  the  note, 
and  thus  recover  back  the  board  which  he  had  paid. 

Willson  &  Thum  for  appellant ;  Marc  Mundy  for  appellee. 


COMMONWEAIiTH   V.  SliAUOHTEB. 

Filed  February  4,  1891.     Appeal  from  Boyle  Circuit  Court.     Opinion  of  the 
court  by  Judge  Young,  affirming. 

1.  Indictment — To  constitute  a  good  indictment  under  the  Criminal  Code, 
it  is  necessary  that  the  name  of  the  offense  should  be  given  in  the  accusa- 
tory part  of  the  indictment.  And  where  a  statute  creating  an  offense  does 
not  give  the  offense  a  name,  but  merely  describes  it,  an  indictment  under 
the  statute  should,  in  naming  the  offense,  follow  the  statute. 

Under  a  statute  making  it  unlawful  for  any  person  to  sell  spirituous, 
Tinous  or  malt  liqucrs  within  certain  limits,  an  indictment  charging  the 
defendant  with  "the  offense  of  selling  liquors  unlawfully,  committed  as  fol- 
lows," &c.,  is  not  good. 

2.  Same — An  indictment  for  a  statutory  offense  need  not  negative  an  ex- 
ception or  proviso  of  the  statute  which  is  not  in  the  enacting  clause, 
although  it  may  be  in  the  same  section. 

William  Herndon  and  P.  W.  Hardin  for  appellant. 


AULTMAN  &  Co.  Y.  PbBKINS,  ADM*B. 

Filed  February  4,  1891.     Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Young,  a-fflrming. 

Principal  and  agent — Conversion — If  an  agent  to  sell  machines  had  no  right 
to  make  any  use  of  a  machine  left  with  him  by  the  principal,  then  any  use 
of  it  was  a  conversion.  But  if  he  had  a  right  to  use  it  for  the  purpose  of 
testing  it  and  thereby  facilitating  its  sale,  he  was  not  guilty  of  a  conversion 
by  using  it,  unless  he  used  it  in  an  unreasonable  or  unauthorized  manner. 

An  agent  to  sell  threshing  machines  agreed  with  the  principal  to  keep  the 
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maohines  well  honsed,  clean,  bright  and  well  oared  for,  and  always  tabJMt 
to  the  order  of  the  principal,  and  to  be  acconntable  to  the  principal  for 
any  losses  or  expenses  resulting  from  any  deviation  from  this  agreement. 
The  agenr  need  the  machines  in  threshing  grain  for  pay.  Thereafter  the 
principal,  with  fall  knowledge  of  the  use  the  agent  had  made  of  the  ma- 
chines, had  them  cleaned,  and  did  not,  until  the  maohinea  had  been  de- 
stroyed by  fire,  notify  the  agent  that  he  elected  to  treat  the  ate  that  had 
been  made  of  the  machines  as  a  conversion.  Held — That  the' agent  and  one 
who  guaranteed  the  performance  of  his  contract  are  only  liable  for  the  de- 
preciation in  value  of  the  machines  by  reason  of  the  use  which  the  agent 
made  of  them. 
WUUoxl  A  Thum  for  appellants  ;  Rodman  Jk  Brown  for  appellee. 

HlNKSON,  dkO.  V.  CoiiliONWBA£<TH. 

Filed  February  11,  1891.    Appeal  from  Harrison  Criminal  Court.     Opinion 
of  the  court  by  Judge  Young,  reversing.  ^ 

1.  Forfeited  bail  bond — There  can  be  no  forfeiture  by  the  circuit  court  of  a 
bail  bond  taken  in  an  examining  court  until  there  has  been  filed  with  the 
clerk  a  copy  of  the  order  of  the  examining  court  admitting  the  accused  to 
bail,  or  some  memorandum  signed  by  the  judge  who  held  the  examining 
court,  showing  that  the  accused  was  held  to  bail. 

2.  The  filing  of  a  paper  can  only  be  effected  by  bringing  it  to  the  notice  of 
the  officer  authorized  to  receive  it,  and  placing  it  in  his  custody  or  under  his 
control.  The  depositing  of  a  paper  in  the  office  without  delivering  it  to  an 
officer  authorized  to  receive  it,  is  not  a  filing. 

Ward  &  Eimbrough  for  appellant;  M.  C.  Swinford  and  P.  W.  Hardin  for 
appellee. 

Long  v.  Bbannin,  Bband  4k  Gloveb. 

Filed  February  11,  1891.  Appeal  from  Carroll  Circuit  Court.  Opinion  of 
the  court  by  Judge  Young,  affirming  on  original  and  cross-appeal. 
Settlement  of  accounts — Appellees  having  furnished  to  appellant  money  with 
which  to  buy  tobacco,  under  an  agreement  by  which  appellant  was  to  ship 
his  tobacco  to  their  tobacco  warehouse  to  be  sold  by  them,  and  the  proceeds 
applied  to  appellant's  indebtedness  to  them,  in  this  action  involving  a  settle- 
ment of  accounts  between  the  parties  in  which  there  was  a  reference  to,  and 
a  report  by,  the  master  commissioner,  the  action  of  the  court  in  sustaining 
and  overrating  exceptions  to  the  report  was  proper,  and  judgment  was  ren- 
dered against  appellant  for  the  proper  amount. 

J.  S.  Gaunt.  R.  VY.  Masterson  and  D.  M.  Bridges  for  appellant;  Winslo«4 
Winslow  for  appellees. 

Dwelling  House  Insubance  Co.  v.  Fbbeman. 

Filed  February  11,  1891.    Appeal  from  Washington  Circuit  Court    Opinion 
of  the  court  by  Judge  Yost,  reversing.  Judge  Young  not  sitting. 

1.  Insurance — Proofs  of  loss — While  the  failure  to  make  proof  s  of  loss  within 
the  time  required  by  a  policy  of .  fire  insurance  does  not  work  a  forfeiture  of 
the  right  to  recover  upon  the  policy,  yet  such  proofs  must  be  made  before 
the  institution  of  an  action  upon  the  policy,  unless  waived  by  the  company. 
And  whether  or  not  there  had  been  such  a  waiver,  should  have  been  submit- 
ted to  the  jnry  in  this  case  under  proper  instructions. 

2.  An  overvaluation  placed  upon  the  insured propetiy  by  the  insured,  in  his  ap- 
plication for  insurance,  will  not  render  the  policy  void,  unless  it  was  made 
with  the  fraudulent  purpose  of  deceiving  the  company. 

Young,  Mitchell  &  Young  and  Edward  W.  Hines  for  appellant;  J.  W.  8. 
Clements  for  appellee. 
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Malone  v.  Commonwealth. 

(Filed  March!,  1891.) 

Criminal  /aw — Unlawful  detention  of  female — Appellant,  on  this  appeal,  com- 
plains of  a  conviction  for  anlawf ally  taking  and  detaining  a  woman  against 
her  will*  with  intent  to  have  carnal  knowledge  with  her.  The  proof  showed 
that  appellant,  at  night,  went  into  a  room  where  a  girl  between  thirteen  and 
fourteen  years  of  age  was  asleep,  and,  after  removing  the  bed  clothing  and 
her  own  clothing  from  over  her,  kissed  her  person,  his  pants  being  nnbat- 
toned.  HeU — That  said  conviction  was  proper,  as  the  proof  shows  there 
was  an  actual  taking  and  detaining  of  the  woman,  and  the  fact  that  she  was 
asleep  does  sot  lessen  the  enormity  of  the  offense,  as  her  consent  was  lack- 
ing. It  is  enough  to  constitute  this  offense  to  show  that  the  consent  of  the 
female  was  not  given.  Mere,  passive  submission,  without  being  conscious  of 
the  act  about  to  be  committed,  does  not  excuse  the  perpetration  of  such  a 
deed. 

M.  A.  Walker  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  tlie  court  by  Chief  Justice  Holt. 

This  is  a  conviction  under  section  9,  article  4,  chapter  29  of  the 
General  Statutes:  ''Whoever  shall  unlawfully  take  or  detain  any 
woman  against  her  will,  with  intent  to  marry  such  woman,  or  have 
her  married  to  another,  or  with  intent  to  have  carnal  knowledge 
W'ith  her  himself,  or  that  another  shall  have  such  knowledge,  shall 
be  confined  in  the  penitentiary  not  less  than  two  nor  more  than 
seven  years." 

The  evidence  shows  that  the  appellant,  John  Malcne,  between 
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seven  and  eight  o'clock  at  night,  stealthily  went  into  the  room 
where  Annie  Divine,  a  girl  between  thirteen  and  fourteen  years  of 
age,  was  sleeping,  and,  without  waking  her,  reni'^vecl  the  bed 
clothes  from  over  her,  pulled  up  her  clothes,  and  kissed  her  naked 
person,  his  pants  being  unbuttoned  and  his  person  exposed.  There 
was  a  light  burning  in  the  room,  and  just  at  this  time  he  was  de- 
tected and  taken  away. 

He  does  not,  in  testifying  as  a  witness,  deny  the  acts  named,  but 
being  in  the  habit  of  staying  at  the  house  occasionally,  he  says, 
owing  to  his  being  somewhat  intoxicated,  he  concluded  he  would 
go  up  stairs  and  go  to  sleep,  and  that  he  did  not  know  the  girl  was 
in  the  room. 

It  is  contended  upon  this  state  of  facts  that  the  appellant  is  only 
liable  for  an  assault,  and  that  his  case  does  not  fall  within  the  statute 
under  which  he  has  been  indicted.  His  counsel,  therefore,  at  the 
close  of  the  testimony  lor  the  prosecution,  asked  the  court  to  per- 
emptorily direct  an  acquittal.    This  was  denied. 

The  object  of  the  Legislature  in  enacting  this  statute  was  to  create 
a  less  offense  than  that  of  rape,  or  an  attempt  to  rape,  but  to  hold 
one,  who  should  be  guilty  of  the  conduct  named  in  it,  liable  for  fel- 
ony;  and  to  do  so  the  taking  or  detention  must  be  against  the  will 
of  the  woman. " 

It  is  said  there  was  no  taking  or  detention  in  this  instance  within 
the  meaning  and  purpose  of  the  statute,  and  that  the  appellant  did 
nothing  against  the  will  of  the  girl.  It  is  evident  his  purpose  was 
to  have  carnal  knowledge  of  her.  His  conduct  and  condition  of  his 
clothinsr  admit  of  no  other  explanation.  What  he  did  was  not  only 
**a  taking"  of  her,  but  also  **a  detention'*  against  her  will  in  law. 
Undoubtedly,  if  the  female  be  conscious,  or  in  possession  of  her 
will,  then  such  conduct  must  be  shown  upon  the  part  of  the  accused, 
for  the  purpose  of  taking  or  detaining  her  to  have  carnal  knowledge 
of  her,  as  subordinates  that  will  to  his  control. 

This  is  so  in  a  case  of  rape.  It  was  ^he  old  doctrine,  however, 
that  it  was  necessary  to  show  that  the  canial  knowledge  was  had 
against  the  will  of  the  woman,  but  the  rule  has  properly  lx»en  so 
far  altered  as  to  make  the  offense  complete  if  it  was  coiiunitted 
without  her  consent. 

Wharton  says :  '*The  original  doctrine  that  it  wps  necessiiry  that 
the  act  should  be  of/ainsf  the  frot/ian^s  ivitf,  may  now  be  considered 
as  so  far  modified  to  make  it  sutiicient  to  constitute  the  offense  that 
it  should  have  been  committed  without  her  consent."  1  Wharton's 
Crim.  Law,  section  1141. 

There  are  cases  where  the  will  of  the  woman  may  remain  passive, 
and  yet  the  offense  of  rape  be  complete.  She  may  be  insensible 
from" some  cause,  as  from  the  use  of  stupefying  drugs  or  otherwise, 
and,  therefore,  unable  to  object.  In  such  case  justice  and  the  pro- 
tection of  female  virtue  require  that  the  act  shall  be  regarded  as 
having  been  done  without  her  consent,  and  the  offender  can  not 
shield  himself  because  she  neither  said  yea  or  nay.  This  statute 
should  be  interpreted  to  conform  to  this  view. 

Suppose  the  man  usc^s  no  force,  but  detains  the  woman  to  have 
carnal  knowledge  of  her  by  getting  her  intoxicated.  She  has  no 
power  over  her  will;  it  is  passive;  but  yet,  should  he  not  be  held  as 
an  offender  under  the  statute,  just  as  he  would  be  held  guilty  of 
rape  in  case  he  accomplished  his  purpose?  Why  should  this  not  be 
equally  true,  if  she  be  asleep,  and  he  takes  po-ssession  of  her  for  such 
purpose  ?    The  statute  uses  the  words,  "take  or  detain." 

The  appellant  had  certainly  taken  possession  of  the  girl  for  the 
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purpose  of  carnally  knowing:  her;  and  although  she  was  asleep, 
And,  therefore,  incapable  of  exercising'  her  will  in  the  matter,  yet  it 
was  in  law  a  detention  or  a  taking  of  her  against  her  will. 
Judgment  affirmed. 


Arnett  v.  Anderson's  adm'b, 

iFiled  March  10,  1891— iV^o^  to  be  reported,) 

Judicial  sales — Failun  to  execute  bond  for  purchase  money — A  pnrchas&r  of 
land  at  a  jadicial  sale  was  informed  by  the  oommissiouer  that  a  survey  of 
iski^  land  woald  be  made  on  the  following;  day,  when  the  purchaser  should 
execute  his  bond  after  the  aiiount  of  land  should  be  ascertained.  On  the 
day  named  the  survey  was  made,  and  the  purchaser  was  ready  and  willinor 
to  execute  his  bond  ;  but  owing  to  a  mistake  made  by  the  surveyor,  a  re- 
snrvey  was  agreed  on  which  would  be  done  within  eight  or  ten  days,  after 
which  the  commissioner  should  notify  the  purchaser,  when  he  could  execute 
his  bond.  After  the  lapse  of  nearly  two  months  from  the  day  of  sale  the 
purchaser  was  notified  to  execute  the  bond,  but  which  he  refuses  to  do, 
alleging  as  excuse  therefor  that  he  is  released  from  compliance  therewith 
by  reason  of  the  unreasonable  delay  of  the  commissioner  in  notifying  him 
-of  the  survey.     Held — That  such  delay  excuses  him. 

Wood  &  Day  for  appellant. 

White  &  Brooks  for  appellee. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  master  commissioner,  at  decretal  sale,  sold  the  land  of  An- 
derson, deceased,  in  two  parcels— one  lying  on  the  east  side  and  the 
other  on  the  west  side  of  the  turnpikie  road.  The  appellant  pur- 
chased the  parcel  lying  on  the  west  side  of  the  road  at  the  price  of 
$91.50  per  acre,  and  the  master  informed  him  that  he  would  have  it 
surveyed  the  next  day,  in  order  to  ascertain  the  quantity,  at  which 
time  he  could  execute  bond  for  the  price.  The  master  did  have  the 
land  surveyed  the  next  day,  and  the  appellant  was  present  and 
ready  and  willing  to  execute  his  bond  for  the  price ;  but  the  surveyor 
having  made  a  mistake  in  the  survey,  the  master  proposed  to  defer 
the  taking  of  the  bond  until  a  re-survey  could  be  had,  and  by  reason 
of  another  immediate  engagement  which  could  not  be  postponed, 
he  fixed  eight  or  ten  days'  hence,  as  the  time  for  making  the  survey, 
and  promised,  according  to  the  positive  recollection  of  both  the 
appellant  and  Raimey,  to  notify  the  appellant  of  the  survey,  when 
it  was  made,  and  Raimey  was  to  assist  in  making  the  survey;  but 
the  master  was  to  notify  the  appellant  of  the  fact. 

The  master's  evidence  upon  the  subject  of  notice  is  not  positively 
contradictory  of  the  appellant  and  Raimey's  evidence.  He  says  that 
it  was  his  understanding,  though  he  was  not  positive  of  the  fact, 
that  Raimey  was  not  only  to  assist  in  making  the  survey,  but 
was  to  notify  the  appellant  of  the  fact.  Hence,  he  did  not  think  it 
his  duty  to  give  the  notice,  and  he  did  not  do  so  until  after  he  had 
learned  that  the  appellant  had  bought  other  land  and  would  not  ex- 
ecute the  bond. 

This  notice  was  given  on  the  25th  day  of  November,  and  the  sale 
was  made  on  the  3d  of  October  preceding.    The  appellant  swears 
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that  at  the  time  of  receiving  the  notice  he  had  several  days  before 
concluded,  from  the  unreasonable  delay  in  notifying  him,  that  his 
bid  had  been  rejected  by  the  master ;  consequently,  he  regarded  the 
bid  as  abandoned  on  both  sides  and  he  bought  other  land. 

As  intimated,  the  weight  of  the  evidence  is  clearly  to  the  effect 
that  the  master  was  to  notify  the  appellant,  who  lived  about  twenty- 
five  miles  awayj  when  there  was  a  re-survey  of  the  land  and  hi* 
readiness  to  receive  the  bond. 

It  is  also  clearly  established  that  this  re-survey  was  regarded  by 
all  the  parties  as  a  condition  preceding  the  appellant's  duty  to  give 
the  bond,  which  condition  devolved  on  the  master  to  perform,  and 
the  appellant's  willingness  to  sign  the  bond  in  blank,  trusting  the 
master  to  fill  it  up  with  the  proper  amount,  was  not  accepted,  but 
the  idea  was  mutually  abandoned.  Hence,  it  can  not  be  said  that 
the  condition  was  waived  by  the  appellant;  on  the  contrary,  it  was 
adhered  to  by  all  parties.  Hence,  as  said,  it  was,  by  the  agreement, 
the  duty  of  the  master  to  notify  the  appellant,  within  a  reasonable 
time,  that  the  condition  had  been  performed.  So  the  question  is, 
was  the  appellant  notified  within  a  reasonable  time,  and  if  not,  did 
he  regard  the  contract  as  abandoned  and  change  his  relation  to  it  in 
consequence  of  such  failure. 

We  think  that  the  re-survey  was  to  be  made  within  about  eight 
or  ten  days,  and  the  master  was  to  notify  the  appellant,  within  a 
reasonable  time  thereafter,  of  the  event,  so  that  he  could  execute 
the  bond ;  and  supposing  that  the  land  was  re-surveyed  within  the 
time,  the  delay  from  then  until  the  25th  day  of  November,  follow- 
ing, to  give  notice  would  be  unreasonable,  and  which  would  justifv 
the  appellant  to  change  his  purpose  in  regard  to  the  purchase.  Such 
delay,  if  caused  by  the  delay  to  make  the  survey,  would  have  the 
same  efl'ect. 

The  facts  relieving  the  appellant  from  any  contempt  of  court  ren- 
der it  unnecessary  to  decide  the  other  legal  question  as  to  whether 
the  appellee  is  liable  by  reason  of  the  Ciiurt's  failui:e  to  rule  the 
appellee  to  show  cause  why  he  should  not  execute  bond,  else  be 
mulcted  in  damages  as  for  a  contempt;  but,  instead,  it  ordered  a 
re-sale  without  giving  the  appellant  a  chance  to  condone  his  default 
by  executing  a  bond  and  taking  the  land,  but  ordered  the  same  to 
be  sold,  and  then  cited  the  appellant  to  show  cause  why  he  should 
not  be  mulcted  in  damages  for  nis  failure  to  execute  the  bond. 

The  view  we  have  taken  of  the  case  makes  the  question  cease  to 
be  a  business  question  in  this  case,  but  merely  a  law  lecture,  which 
is  not  within  the  scope  of  our  employment. 

The  judgment  is  reversed  with  the  direction  to  dismiss  the  mo- 
tion. 


Beatty  v.  Commonwealth. 

(Filed  March  10,  1891.) 

Constitutional  law — Special  jury  law  for  Jefferson  county — The  special  act  of 
the  Leffislafcure,  approved  February  31, 1S90,  providing  a  special  method  for 
the  selection  of  jnrors  in  Jefiferson  county,  does  not  violate  the  provision  of 
the  constitution  which  guarantees  the  ancient  mode  of  trial  by  jury,  be- 
cause it  only  changes  the  method  of  their  selection,  without  chanfcing  the 
qualifications  of  jurors;  nor  is  said  act  open  to  the  objection  that,  under  its 
operation,  a  class  of  jurors  inferior  to  those  provided  by  general  bur  will  b» 
selected  for  Jefferson  county. 
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Helm  &  Bruce  and  Andrew  A.  Haggan  for  appellant. 
Prank  Parsons  and  P.  W.  Hardin  for  appellee. 
Appeal  from  Jefferson  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Holt. 

This  appeal  involves  the  constitutionality  of  the  law  of  February 
:21, 1890,  entitled  **An  act  to  secure  a  more  uniform  and  equal  dis- 
tribution of  jury  service  among  the  citizens  of  the  county  of  Jeffer- 
-son,  and  the  city  of  Louisville." 

It  is  claimed,  first,  that  it  severs  Jefferson  county  from  the  balance 
of  the  State  as  to  the  jury  system,  and  necessarily  gives  to  it  a  class 
of  jurymen  inferior  to  that  provided  by  the  general  law,  thus  violating 
that  equality  in  the  law  required  by  the  constitution;  and,  second, 
that  it  violates  the  constitutional  guaranty  of  the  ancient  mode  of 
trial  by  jury. 

Notice  of  its  provisions,  and  of  the  general  law  becomes  necessary. 
It  provides  that  the  county  assessor  shall,  every  three  years,  or  of- 
tener  if  required,  as  therein  provided,  furnish  to  the  jury  commis- 
sioners a  list  of  the  names  of  all  housekeepers  within  the  county, 
from  which  they  shall  ^'selecP^  jurors  for  the  courts  therein  named. 
This  is  to  be  done  by  writing  "the  names  of  all  persons"  so  furnished, 
4ipon  slips  of  paper,  '*all"  of  the  slips  to  be  then  deposited  in  a  box, 
from  which  the  commissioners  are  to  draw  the  number  of  slips  nec- 
essary to  make  the  jury  lists;  and,  after  taking  a  list  of  the  names 
«o  drawn,  the  slips  taken  out  are  to  be  placed  in  another  box,  and 
this  process  is  to  continue  until  the  first  box  is  empty,  and  then  lists 
iire  to  be  drawn  from  the  one  in  which  the  slips  have  been  deposited, 
they,  after  the  names  have  been  transcribed,  being  returned  to  the 
first  box,  and  so  continue,  as  lists  may  be  needed. 

Section  8  provides:  **That,  in  making  up  the  jury  lists,  as  herein 
required,  the  asst^sors  shall  exclude  therefrom  the  names  of  all  per- 
sons who  are  not  at  least  twenty-one  years  of  age,  housekeepers, 
sober,  temperate,  discreet  and  of  good  demeanor;"  and  section  six 
says:  *'\Vhen  persons  summoned  to  serve  on  the  juries  are  found  to 
be  permanently  disqualified,  physically,  mentally  or  morally,  the 
clerk  shall  keep  a  list  of  all  such  Ibr  the  said  commissioners,  who 
shall  strike  their  names  from  the  assessor's  list,  and,  as  their  names 
are  drawn  from  the  boxes,  they  shall  destroy  the  slips." 

This  is  all  of  the  act  necessary  to  be  recited  for  the  consideration 
of  the  question  before  us.  Turning  now  to  the  law  applicable  to  the 
State  generally,  we  find  that  section  2,  article  3,  chapter  62  of  the 
General  Statutes,  provides:  '*No  person  shall  be  a  competent  jury- 
man for  the  trial  of  crinnnal,  penal  or  civil  cases  in  any  court,  un- 
less he  be  a  citizen,  at  least  twenty-one  years  of  age,  a  housekeeper, 
sober,  temperate,  discreet  and  of  good  demeanor;"  and  section  4,  ar- 
ticle 4,  says:  "They  (jury  commissioners)  shall  select,  from  the 
<?itizens  of  the  different  portions  of  the  county,  one  hundred  per- 
sons, or  a  less  number  if  so  directed  by  the  judge,  free  from  all  legal 
exceptions,  of  fair  character  and  approved  integrity,  of  sound  Judg- 
ment and  well  informed,  to  serve  as  petit  jurors  at  the  next  term  of 
'court;"  and  from  the  slips,  upon  which  the  names  so  selected  are  to 
be  written,  they  are  to  draw  thirty  names,  which  are  to  constitute 
the  jury  list. 

It  appears,  therefore,  that  by  the  general  law,  jurymen  must  be 
(1)  citizens;  (2)  housekeepers;  (3)  twenty-one  years  of  age;  (4)  sober; 
id)  temperate;  (6)  discreet;  {7)  of  good  demeanor;  (8)  of  fair  char- 
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acter;  (9J  approved  integrity;  (10)  soufid  Judgment,  and,  (11)  well 
informed. 

Under  the  act  in  question,  however,  the  aa«essor  is  directed,  in 
making  out  the  names,  to  exclude  only  those  who  are  not  twenty- 
one  years  old,  nor  housekeepers,  nor  sober,  nor  temperate,  nor  dis- 
creet, nor  of  good  demeanor. 

This  leaves  out  of  view  the  requirements  of  the  general  law  for 
jurymen,  **of  fair  character,  and  approved  integrity,  of  sound  judg- 
ment and  well  informed;"  and  in  this  fact,  it  is  said,  consists  the  dis- 
crimination which  will  result  in  giving  to  Jefferson  county  ao 
inferior  character  of  jurymen;  becaase,  it  is  contended,  that,  under 
the  act  relative  to  it,  the  duties  of  the  jury  commissioners  are  alto- 
gether clerical,  and  that  they  have  no  right  to  repeat  the  names  of 
those  who  are  not  of  "fair  character  and  approved  integrity,  of 
sound  judgment  and  well  informed." 

In  this  view  we  do  not  concur,  and  the  act,  in  our  opinion,  does^ 
not  admit  of  any  such  construction.  Undoubtedly,  in  a  matter  gen- 
eral to  the  entire  State,  there  can  be  no  discrimination  s^inst,  or 
favoritism  of,  one  locality. 

Thus,  creditors  can  not  be  allowed  to  charge  ten  per  ccn^Mm  interest 
in  one  county,  while  the  general  law  fixes  the  rate  at  six  per  centum 
in  all  the  other  counties  of  the  State.  A  rule  of  evidence  or  pleading^  can 
not  be  made  for  one  county  different  from  that  in  force  in  the  bal- 
ance of  the  State.  Property  in  one  county  can  not  be  made  to  pay  a 
greater  rate  of  State  tax  than  is  paid  by  the  other  counties;  but  cer- 
tainly the  Legislature  may  constitutionally  provide  that  an  officer  of 
a  certain  character  may  collect  the  tax  in  one  county,  while  one  of  a 
diflereni  character  does  so  in  another;  or  that  a  mode  of  selecting 
jurors  may  be  followed  in  one  county  which  does  not  exist  in  the 
other  counties,  provided  jurymen  of  the  same  character  are  selected 
or  the  same  result  reached.  Nor  would  their  mere  selection,  by  a 
different  officer  from  the  one  who  by  law  was  required  to  select  them 
at  the  time  of  the  adoption  of  our  constitution,  be  treated  as  an  Im- 
pairment of  the  ancient  mode  of  jury  trial.  If  it  be  a  matter  of 
form,  and  not  of  substance,  a  mere  change  of  manner  in  arriving  at 
the  same  result,  then  there  can  be  no  ground  of  complaint  to  which 
a  court  will  listen. 

The  evident,  and  only  purpose  of  this  act,  as  both  its  title  and  pro- 
visions show,  is  to  secure  a  more  uniform  distribution  of  the  jury 
service  among  the  citizens  of  Jefferson  county.  It  upholds  rather 
than  violates  the  constitutional  principle  of  equality.  As  an  aid  to 
this  end  it  requires  the  assessor  to  furnish,  for  the  use  nf  the  jury 
commissioners,  a  list  of  all  the  housekeepers  of  the  county,  exclud- 
ing certain  persons  therefrom;  but  it  no  where  declares  who  shall  be 
a  competent  juryman.  It  d')e8  not  regulate  the  qualifications  of  ju- 
rors; it  was  not  intended  to  do  so,  and  is  not,  in  this  respect,  a  law 
for  Jefferson  county  different  from  that  which  prevails  in  the  bal- 
ance of  the  State. 

It  does  not  provide  that,  after  the  assessor  purges  his  list,  as  di- 
rected by  the  statute,  all  of  the  persons  whose  names  are  returned 
by  him  shall  be  competent  jurymen. 

It  is,  however,  contended  that  it  does  so  by  implication  by  direct- 
ing the  names  of  *'«/Z"  the  persons  so  returned  to  be  written  upon 
slips  of  pap<»r,  and  '^alP^  of  the  slips  to  be  placed  in  the  box  frooi 
which  the  lists  are  selected. 

But,  keeping  in  mind  that  the  purpose  of  the  statute  is  not  to  fix, 
the  qualifications  of  jurors,  but  merely  the  manner  of  selecting  thena, 
these  expressions  should  not  be  construed  as  depriving  the  coninils- 
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sioners  of  the  power  to  strike  from  the  list  those  who  are  known 
to  them  to  be  disqualified  as  Jurors  under  the  general  law.  If  so, 
then  the  act  would  be  held  to  relate  to  the  qualifications  of  Jurors, 
as  well  as  the  mode  of  selecting:  them.  The  first  section  of  it  de- 
clares that  it  is  the  duty  of  the  commissioners  to  select  the  jurors.  It 
no  where  provides  the  oath  to  be  taken  by  them,  but  leaves  them  to 
be  sworn,  as  provided  by  section  1,  article  4,  chapter  62  of  the  Gen- 
eral Statutes,  a  part  of  the  oath  being  that  they  will  not  ''knowingly 
select  any  man  as  a  juryman  whom  you  believe  to  be  unfit  and  not 
qualified.^  ^ 

It  can  not  for  a  moment  be  supposed  that  the  Ijegislature  intended 
to  forbid  their  doing  something  which  their  oaths  required  them  to 
do.  The  spirit  of  the  law,  and  not  its  mere  letter,  is  to  be  sought; 
and  the  plain  object  of  this  statute  was  to  better  the  manner  of  se- 
lecting jurors,  instead  of  debasing  the  system,  and  thereby  also  the 
administration  of  Justice,  by  requiring  a  lower  standard  of  qualifi- 
cation. 

The  assessor's  list  is  to  be  furnished  in  order  that  the  commis- 
sioners may  have  at  hand  the  names  of  all  the  housekeepers  of  the 
county,  but  few  of  whom— being  thousands  in  number  in  a  county 
like  Jefferson— would  be  remembered  by  the  commissioners;  and  by 
way  of  aiding  them  in  the  performance  of  their  sworn  duties,  the 
assessor  is  required  to  omit  from  the  list  the  names  of  those  whom 
he  knows  to  be  devoid  of  certain  enumerated  qualifications,  and 
which  are  also  required  by  the  |:eneral  law;  and,  as  both  the  assessor 
and  the  commissioner  may  err  m  Judgment,  the  sixth  section  of  the 
statute,  by  way  of  further  purging  the  lists,  provides  that  if,  after 
the  jurymen  are  summoned,  the  court  finds  that  any  of  them  are 
disqualified,  the  names  of  such  persons  shall  be  furnished  by  the 
clerk  to  the  commissioners  to  be  stricken  from  the  assessor's  list,  and 
the  8lip>s  upon  which  their  names  are  written  to  be  destroyed  as  they 
are  drawn  from  the  boxes. 

The  acl  contains  no  repealing  clause,  and,  of  course,  only  such  por- 
tions of  the  general  law  are  repealed  by  implication  as,  considering 
the  spirit  of  thestatute,  and  the  real  meaning  of  its  language,  are 
manifestly  inconsistent  with  it. 

The  implication  of  an  intention  to  repeal  must  necessarily  flow 
from  the  language  employed.  There  must  be  such  a  conflict  be- 
tween the  provisions  of  the  earlier  and  the  later  law  as  to  be  ir- 
reconcilable by  any  fair  construction.  This  does  not  exist  in  this 
instance.  If  the  act  in  question  were  intended  to  relate  to  more 
than  the  mere  mode  of  selecting  jurors,  it  would  be  unenforcible 
because  of  incompk^teness.  It  looks  alone  to  the  proper  distribution 
of  the  burden  of  jury  service,  and  it  isstill  the  duty  of  the  jury  com- 
missioners to  see  that  no  one  is  selected  as  a  juryman  who  is  not 
qualified  under  the  general  law. 

This  being  so,  it  is  not  open  to  the  objection  that  it  authorizes  a 
grade  of  jurymen  inferior  to  that  provided  by  the  general  law,  thus 
destroying  the  constitutional  equality  required  as  to  each  locality,  in 
a  matter  general  to  the  whole  State.  It  is  conceded  that  when  our 
present  constitution  was  adopted,  the  law  then  in  force  as  to  the 
qualifications  of  jurors  was  similar  to  the  present  general  law. 

That  period  of  time  must  be  looked  to  in  determining  what 
was  the  ancient  mode  of  trial  by  jury,  and  whether  the  constitu- 
tional guaranty  as  to  it  has  been  violated.  Collins  v.  Henderson,  11 
Bush,  86.  This  being  so,  and  as  the  act  under  consideration  does  not 
change  the  existing  general  law  as  to  qualifications  of  Jurors,  but 
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only  r^ulates  the  manner  of  their  selection,  it  results  that  there  has 
been  no  violation  of  this  rififht. 
The  judgiiient  is  affirmed. 


SCHNOBBUS,  &C.  V.  WiNKEL,  &C. 

(Filed  March  12,1891— iVb<  to  be  reported.) 

1.  Fraudulent  conveyance — Partition — Two  joint  owners  of  land,  in  ig- 
norance of  their  respeotive  interests  in  the  same,  made  a  deed  of  partition 
between  them,  which  seems  to  have  been  done  as  a  compromise  of  some 
transactions  between  them.  In  an  action  to  cancel  said  deed  of  partition, 
there  being  no  evidence  of  fraud  or  undue  influence,  the  prayer  was  properly 
refused. 

2.  Pleading  and  Proof— V^here  a  prayer  of  a  petition  is  for  the  canoella- 
tion  of  a  deed  of  partition,  and  the  facts  show  no  ground  for  crranting  the 
relief  prayed  for,  the  court  will  not  give  judgment  against  one  party  for  a 
sum  of  money  owing  to  the  other,  nor  adjudge  to  one  party  possession  of  a 
house  to  which  he  may  be  entitled,  because  there  is  no  prayer  for  such  re- 
lief. 

Orlando  P.  Schmidt  for  appellants. 

H.  J.  Gausepohl  and  B.  F.  Grazianni  for  appellees. 

Appeal  from  Covington  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellants,  Louis  and  Mary  A.  Sehnorbus,  husband  and  wife, 
brought  this  action  against  appellees,  Catharine  Winkel,  daughter  of 
Mary  A.,  by  a  former  husband,  Gerhard  Kolter,  and  her  husband, 
Herman  Winkel,  to  cancel  and  set  aside  a  deed  of  partition  between 
mother  and  daughter.  Gerhard  Kolter  left  a  lot  of  land,  in  which 
Mary  A.  had  a  dower  estate,  and  their  children,  two  of  whom  died 
childless  after  arriving  at  f'lll  age,  v/hich  resulted  in  their  mother 
acquiring  a  fee  in  the  lot.  But  one  of  the  children  having  mort- 
gaged his  interest,  the  lot,  or  his  interest,  was  sold  under  Judgment, 
and  purchased  by  Louis  Sehnorbus,  though  a  part  of  the  lot  was  sold 
and  conveyed,  and  the  purchase  price  thereof  used  to  pay  the  sale 
bonds  given  by  Louis  Sehnorbus,  who,  some  years  after  the  Judicial 
sale,  caused  the  commissioner  of  court  to  convey  the  residue  of  ttfe 
lotto  him. 

The  ground  upon  which  the  deeds  of  partition  are  asked  to  beset 
aside  is,  that  the  appellants  entered  into  the  agreement  by  mistake, 
and  in  ignorance  of  their  rights,  and  were  misled  an«i  defrauded  by 
appellees. 

There  may  have  been  a  question  as  to  the  precise  quantity  of  the  lot 
owned  by  Mary  A.  Sehnorbus  and  her  daughter,  Catharine  Winkel, 
respectively,  which,  however,  could  have  been  easily  determined. 
But  they  seem  to  have  made  the  deeds  of  partition  as  a  compromise, 
whereby  the  lot  was  divided,  each  getting  absolute  title  to  a  part 
thereof,  the  dwelling-house  being  upon  the  part  which  Catharine 
Winkel  got,  who  agreed  to  pay  her  mother  $500  to  make  up  thedif- 
ference. 

There  is  no  proof  of  ignorance  or  mistake  on  the  part  of  MaiyA. 
Bchnorbus,  nor  of  fraud  on  the  part  of  appellees;  but  the  realgroaod 
of  complaint,  as  manifested  in  the  deposition  of  the  former,  was  the 
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failure  of  appellees  to  pay  the  $$00.  The  court,  therefore,  properly 
dismissed  the  action,  and  refused  to  render  judgment  in  favor  of  ap- 
pellants for  the  money  because  there  was  no  prayer  for  it;  and  for  the 
£ame  reason  no  Judgment  was  rendered  in  favor  of  appellees  for  pos- 
session of  the  house. 
Judgment  affirmed. 


Thomas,  &c.  v.  Commonwealth. 
iJ'lled  March  12,  1891— iVb<  (o  be  rewrted,) 

1.  Larceny— /urisdiclion — Appellant  having  committed  larceny  by  stealing: 
bacon  in  Bourbon  connty  and  carryinfi:  it  into  Montgomery  county,  was 
properly  indicted  and  tried  in  Montj^omery  county,  aa  he  could  have  been 
prosecuted  in  either  county. 

2.  yerdict — Signing  by  a  juryman— k  verdict  of  conviction  for  grand  lar- 
<3eny  having  been  signed  by  a  member  of  the  jury,  without  styling  himself 
•''foreman,*'  was  suflBcient. 

H.  Clay  McKee  for  appellants. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  testimony  in  this  case  leaves  no  doubt  as  to  the  guilt  of  the 
appellants,  and  the  only  question  is,  was  the  offense  grand  iarceriy  ? 
The  two  women,  by  the  same  verdict,  were  found  guilty  of  petty 
larceny,  but  that  part  of  the  verdict  was  t*et  aside  for  the  want  of 
evidence  to  support  it.  They  only  accompanied  the  men  for  an 
evening  ride,  and  when  in  the  country  the'appellants  concluded  to 
break  open  the  meat-house  of  the  owner  and  took  from  it  the  bacon, 
for  the  stealing  of  which  they  have  been  convicted. 

If  the  testimony  of  the  owner  is  to  be  believed  the  offense  was 
^rand  larceny,  although  the  appellants  swear  as  to  the  number  of 
pieces  taken  and  their  value.  How  much  they  may  have  secreted 
-elsewhere  is  not  known.  It  may  be  that  their  statement  is  correct, 
but  the  jury  heard  the  whole  case  upon  the  proof  and  were  satisfied 
that  the  meat  taken  exceeded  the  value  of  $10.  The  statement  of 
the  owner  authorized  such  a  conclusion,  and  for  a  felony  like  this, 
with  the  proof  clearly  and  indubitably  established,  there  is  no  rea- 
son preoented  for  disturbing:  the  verdict.  The  moral  character  of 
the  accused,  who.  stood  in  court  with  the  crime  confessed  or  clearly 
proven,  could  not  have  influenced  the  verdict  as  to  the  punishment. 

The  verdict  is  signed  by  one  of  the  jurymen  and  was  returned 
Into  court  by  the  entire  jury,  and  whether  it  was  signed  by  the 
juror  as  foreman  is  wholly  immaterial.  The  instructions  in  regard 
to  secreting  the  meat  did  not  affect  the  question  as  to  the  felonious 
taking.  The  meat  was  stolen,  and  the  theft  committed  by  the  appel- 
lants, from  the  meat-house  of  the  owner  in  B')urbon  county,  and 
■carried  to  Montgomery  county  and  there  disposed  of. 

It  is  argued  that  the  Montgomery  Circuit  Court  had  no  jurisdic- 
tion of  the  offense.  It  is  a  familiar  doctrine  that  where  a  larceny  is 
committed  in  one  county  and  the  property  stolen  removed  to  an- 
other, with  the  felonious  intent  to  appropriate  it,  the  offender  is 
guilty  of  the  offense  in  each  county.  This  is  the  common-law  rule, 
and  the  statute  in  regard  to  a  larceny  committed  in  another  State, 
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with  the  property  stolen  brought  into  the  State,  makinK  the  offender 
guilty  of  larceny,  has  no  applic*ation  to  this  case.    The  parties  have 
been  indicted  under  the  common-law  rule. 
Judgment  af&rmed. 


Wilson  v.  Popham. 
{Filed  March  12,  1891. > 

1.  Disbnrrujf^  attorneys — Pleading — Under  section  10,  article  1,  chapter  5, 
General  Statntes,  a  proceeding  was  began  by  appellee  filing  his  affidarit, 
alleging  the  failure  of  appellant,  as  an  attorney -at-law,  to  pay  over  money 
collected  by  him  as  attorney  for  appellee,  upon  which  a  rale  was  awarded 
against  appellant  requiring  him  to  show  caase  why  he  sbonld  not  pay  over 
said  money.  Appellee,  by  leave  of  court,  filed  an  amended  affidavit,  and  the 
coart  overruled  a  demurrer  filed  to  the  original  affidavit ;  it  also  overruled  a 
motion  of  appellant  to  quash  said  rule,  and  entered  judgment  sospendiD^ 
appellant  from  practice  in  all  oourts  in  the  State  for  twelve  months  and 
until  he  should  pay  over  said  money.  Helii—Thf\t  the  action  of  the  lo»er 
court  in  failing  to  sustain  the  demurrer  before  permitting  an  amended  affi- 
davit to  be  filed,  is  not  a  reversible  error,  and  the  judgment  of  coort  die- 
barring  appellant,  following  his  refusal  to  plead,  was  proper. 

2.  Partiis  to  actions — In  proceedings  against  an  attorney  for  commission 
of  -acts  in  violation  qf  his  duty  as  an  officer  of  court,  as  prescribed  by  com- 
mon law,  the  Commonwealth  is  the  proper  party  plaintiff,  but  in  proceed- 
ings against  an  attorney  for  failure  to  pay  over  money,  as  prescribed  by 
statute,  the  party  injured  is  the  proper  party  to  prosecute  such  action. 

H.  T.  Wilson  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Haixiin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

Article  1  of  chapter  o  of  the  General  Statutes  provides: 

**Sec.  10.  If  an  attorney-at-hiw  shall  collect  the  money  t)f  his 
client,  and  on  demand  wrongfully  neglect  or  refuse  to  pay  over  the 
same,  the  circuit  court  of  the  ciumty  in  which  the  money  may  be 
collected  may,  after  notifying:  the  attorney  to  show  cause  against 
the  same,  suspend  him  from  practice  in  any  court  for  twelve  months 
and  until  the  money  shall  be  paid. 

*'8ec.  11.  Before  any  such  motion  shall  be  entertained  a  demand 
of  the  money  shall  be'made  of  such  attorney  in  the  county  of  his 
residence,  and  no  such  proceedinj?  shall  take  place  unless  it  is  com- 
menced within  two  years  next  after  the  collection  of  the  money." 

Under  this  statute  the  appellee,  Popham,  as  plaintiff,  obtained 
upon  his  affidavit  a  rule  against  the  appellant,  H.  T.  Wilson,  to 
show  cause,  if  any  he  had,  why  he  should  not  pay  over  to  him  by  a 
certain  day  a  certain  sum,  which  he  had  collected  as  his  attorney. 
The  appellant  demurred  and  also  moved  to  quash  the  rule;  but  be- 
fore any  disposition  thereof  the  appellee  moved  to  file  an  amended 
altidavit,  and  this  being  allowed,  the  court  thereupon  overruled 
both  the  demurrer  and  the  motion  of  the  appellant  to  quash  the 
rule. 

The  original  aflfidavit  was  manifestb^  defective.  It  failed  to  state 
that  the  payment  of  the  money  had  been  demanded  of  the  attorney 
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in  the  county  of  his  residence,  and  did  not  show  when  it  was  col- 
lected or  in  what  county. 

Complaint  is  made  because  the  court  permitted  the  amended  affi- 
davit to  be  filed  before  it  disposed  of  the  demurrer  and  the  motion 
to  quash  the  rule.  Appellant  says  he  came  first  to  the  hopper  with 
his  grain,  and  was,  therefore,  entitled  to  the  first  grist.  As  the  rec- 
ord is  made  out,  the  motion  to  file  the  amended  afildavit  was  made 
before  the  filing  of  the  demurrer  or  the  motion  to  quash  the  rule  f 
but  as  this  may  be  a  clerical  error  it  is  not  improper  to  say  that, 
even  if  the  court  ought  first  to  have  acted  upon  the  demurrecand 
sustained  it,  yet  its  failure  to  do  so  is  not  a  reversible  error.  The 
costs  to  which  the  appellant  would  have  been  entitled  by  his  de- 
murrer being  sustained,  would  have  been  inconsiderable,  and  the 
defects  of  the  original  affidavit  were  remedied  by  the  amended  one. 

It  is  urged,  however,  that  the  motion  to  quash  the  rule  should 
have  been  sustained,  first,  because  the  rule  is  not  comprehensive 
enough  and  does  not  support  the  judgment,  which  suspends  the  ap- 
pellant from  practice  in  all  the  courts  of  the  State  for  twelve  months 
and  until  he  shall  pay  over  the  money  he  has  collected ;  and,  second, 
because  the  proceeding  should  have  been  in  the  name  of  the  Com- 
monwealth. The  rule  was  only  to  show  cause,  if  any  existed,  why 
the  money  should  not  be  paid ;  but  in  the  absence  of  a  denial  by  the 
appellant  of  the  statements  of  the  appellee's  affilavits,  and  upon  the 
confession  of  the  appellant,  by  his  failure  to  plead,  that  he  had  not 
only  collected  the  money,  but  had  failed,  without  cause,  to  pay  it 
over,  it  was  the  duty  of  the  court,  by  way  of  judgment,  to  enter  the 
order  suspending  him  from  practice.  The  rule  was  sufficient  in 
merely  requiring  him  to  show  cause  for  the  non-payment  of  the 
money.  This  was  the  material  matter.  If  good  cause  were  not 
shown,  then  the  suspensi(»n  from  practice,  by  way  of  judgment, 
flowed  from  it  as  the  sentence  does  in  a  criminal  cause,  when  the 
accused  has  been  found  to  have  committed  the  act,  and  the  penalty 
is  fixed  by  law. 

The  appellant,  being  an  attorney,  was  an  officer  of  the  court.  As 
it  could  admit  him  to  practice,  if  qualified  and  of  proper  character, 
so  it  necessarily  possesses  the  inherent  power—to  be  exercised,  how- 
ever, in  acconhmce  with  the  law  of  the  land — to  disbar  or  suspend 
him  from  practice  for  misconduct  as  an  attorney.  The  character 
which  he  must  possess  at  the  outset  must  be  retained.  This  is  nec- 
essary to  insure  r)ublic  respect  for  the  courts  and  the  honest  and 
proper  transaction  of  their  business.  This  is  not  a  proceeding:,  how- 
ever, by  virture  of  this  inherent  court  power— or  perhaps,  more 
properly  speaking,  a  power  arising  from  the  common  law— but  one 
under  the  statute.  In  the  former  case  it  is  quite  proper  that  it 
should  be  in  the  name  of  the  Commonwealth.  There  may  be  no 
complaint  to  the  court  of  the  misconduct;  it  may  occur  in  its  pres- 
ence. 

The  Commonwealth  must  necessarily,  in  such  case,  be  the  adverse 
or  prosecuting  party.  There  can  be  no  other.  We,  therefore,  find 
that  in  the  cases  of  Rice  v.  Commonwealth,  18  B.  M.,  472,  Turner 
V.  Same,  2  Mi.'h.,  619,  and  Baker  v.  Same,  10  Bush,  592,  and  other 
cases,  the  proceeding  was  in  the  name  of  the  Commonwealth.  It 
was  not  based  upon  any  statute;  it  was  for  such  alleged  misconduct 
as,  if  true,  the  C(»urt,  in  the  exercise  of  the  inherent  power  necessary 
to  its  own  proper  existence,  but  which  must  i>ot  conflict  with  the 
law  of  the  land,  had  the  right  to  punish  by  the  suspension  of  the 
offender  from  practice ;  as,  for  instance,  if  he  has  improperly  changed 
a  writing  offered  in  evidence,  as  was  the  fact  in  the  Rice  case. 
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In  all  9uch  caf^es,  although  the  char^  may,  in  some  instances,  be 
preferred  by  private  individuals,  yet  the  proceeding  should  be  in 
the  name  of  the  Commonwealth,  as  was  held  in  the  Turner  case. 
There  maybe  no  individual  immediately  interested  in  it;  it  mav 
onlv  affect  the  public  generally ;  as,  for  instance,  an  act  which  tends 
to  impair  that  public  respect  for  the  court  which  is  necessary  to  the 
proper  administration  of  justice. 

This  proceeding  is,  however,  under  a  statute  which  relates  to  but 
one  act  of  an  attorney.  It  embraces  a  single  act  of  misconduct,  and 
that  is  one  where  there  is  always  a  person  immediately  and  directly 
interested.  It  is  true  the  public  are  incidentally  interested,  ana, 
therefore,  the  L^islature,  upon  the  idea  likely  that  otherwise  ft 
may  not  be  properly  prosecuted,  has  provided  that  the  attorney  for 
the  Commonwealth  shall  attend  to  the  proceeding.  The  statute  does 
not  say  in  whose  name  it  shall  be  carried  on ;  and  in  view  of  the 
fact  that  there  is  always  a  person  directly  interested  in  the  proceed- 
ing, it  seems  to  us  it  should  be  prosecuted  in  his  or  her  name.  Un- 
der the  statute  this  person  must  take  the  preliminary  steps  necessary 
to  its  institution.  He  only  can  demand  payment  of  the  money; 
and  as'  he  is  immediately  interested  and  knows  whether  there  Is 
ground. for  the  proceeding,  he  should,  in  case  it  be  unfounded,  be 
responsible  for  the  costs  to  the  attorney.  He  iSj  therefore,  the  proper 
party  to  the  proceeding,  because  if  he  can,  without  proper  ground, 
act  in  the  name  of  the  Commonwealth,  then  there  can  be  no  Judg- 
ment for  costs  to  the  attorney,  and  he  is  remediless,  although  an- 
other was  immediately  interested  and  directly  instrumental  in 
putting  the  proceeding  upon  proof.  The  motion  to  quash  the  pro- 
ceeding was,  therefore,  properly  overruled. 

It  is  contended  that  the  judgment  is  too  sweeping;  that  it  covers 
too  much  territory,  by  suspending  the  appellant  from  practice  in  all 
the  courts  of  ihe  State  for  twelve  months  and  until  the  njoney  shall 
be  paid.  It  is  urged  that  the  statute,  by  providing  that  the  court 
may  suspend  the  attorney  from  practice  *'in  any  court,"  means  a 
single  court  of  the  State ;  that  otherwise  it  would  have  said,  "all 
courts."  The  latter,  however,  is  what  it  means,  and  is  substantially 
what  it  says,  in  our  opinion.  If  this  were  not  the  intention  and  its 
proper  construction,  it  would  avail  but  little.  The  duty  of  enfoKS 
ing  this  statute  is  a  delicate  one;  so  much  so,  that  it  is  perhaps  not 
done  in  some  proper  cases;  and  while  it  should  be  discreetly  exer- 
cised, because  it  involves  the  professional  existence  of  the  attorney^ 
yet,  as  has  been  said,  not  only  individual  interest,  but  that  of  the 
public,  demand  a  fearless  exercise  of  the  power  whenever  a  proper 
case  is  presented. 

The  judgment  is  affirmed. 


Estill  county  v.  R.,  N.,  I.  &  B.  R.  R.  Co. 

(Filed  March  14,  1891.)     ' 

Pleading —  Verificaiion — This  action  was  institnted  by  order  of  the  joatices, 
sitting  as  a  court,  to  enjoin  the  delivery  to  appeUee  of  certain  bonds, 
alleged  to  have  been  iRsaed  illegally  by  the  agents  of  Baid  coanty.  The 
petition  was  dismissed  for  failure  and  refusal  of  the  oonnty  jndge  to  verify 
the  same.  An  amended  petition  was  offered  to  be  filed,  which  was  verified 
by  some  of  the  justices,  who  stated  that  the  coanty  jod^e  was  opposed  to 
ihe  institution  of  the  action.     The  conrt  refused  to  permit  the  amended 
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• 

pleading  to  be  filed,  and  dismissed  the  action  from  which  this  appeal  ia 
proseoated.  Held — That  in  case  of  the  refusal  of  the  county  jud^e  to  ver- 
ify the  pleading,  the  coanty  attorney  should  do  so,  and,  in  the  event  of  his 
failure  to  do  so,  the  justice  or  justices  should  be  permitted  to  verify  it; 
otherwise  the  ends  of  justice  might  be  defeated,  because  of  the  opposition 
of  the  county  judge. 

J.  B.  White,  Grant  E.  Lilly,  W.  H.  Lilly  and  Turner  A  Son  for 
appellant. 

Appeal  from  Estill  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant,  by  order  of  its  justices,  sitting  as  a  court,  instituted 
this  action  against  the  appellee  to  enjoin  the  delivery  of  some  bonds 
to  the  appellee,  claimed  to  have  been  wrongfully  and  illegally  issued 
by  the  agents  of  the  county  to  the  appellee. 

The  appellant  was  required  to  verify  its  petition,  and  the  county 
judge  refusing  to  verify  the  same,  it  was  dismissed  for  want  of  ver- 
ification. Thereon,  the  appellant  offered  an  amended  petition,  veri- 
fied by  some  of  the  Justices  who  concurred  in  bringing  the  suit, 
stating  that  the  county  judge  opposed  the  bringing  of  the  suit  and 
refused  to  verify  the  same  for  that  reason,  and  asked  that  they  be 
allowed  to  verify  the  same  in  his  9tead.  The  court  would  hot  allow 
the  amendment  to  be  filed,  and  the  action  was  dismissed,  and  the 
county  has  appealed. 

Subsection  2  of  section  117  of  the  Civil  Code  provides  *'that  the 
petition  of  a  county  *  *  «  must  be  verified  oy  its  chief  oflicer^ 
*  *  *  residing  in  the  county ;  or  if  there  is  no  such  officer  resid- 
ing in  the  county,  it  may  be  verified  by  its  attorney." 

The  chief  officer  referred  to  is  the  county  judge,  who  must  verify 
the  petition,  if  there  be  such  judge  residing  in  the  county;  if  not, 
then  the  county  attorney  may  verify  the  same.  These  persons  are 
designated  as  the  proper  persons— the  one  in  the  absence  of  the 
other— to  verify  the  petition,  evidently  because  of  the  fact  of  their 
being  more  immediately  connected  with  the  management  of  the 
business  of  the  county,  and,  consequently,  should  verify  its  plead- 
ing. But  the  county  judge,  opposed  to  the  proposed  action  by  the 
county,  which  it  has  the  right  to  institute  independently  of  his 
wishes,  and  which  it  does  authoritatively  order  instituted,  un- 
dertakes to  defeat  its  action  by  refusing  to  verify  its  petition.  If 
this  should  be  allowed,  justice  would  be  at  the  mercy  of  the  county 
judge,  who  is  only  the  designated  agent  of  the  county  for  the  pur- 
pose of  the  verification,  andf  it  would  fail  whenever  he  set  himself 
up  in  opposition  to  the  authority  of  the  county  in  the  matter  of 
bringing  an  action  for  the  redress  of  grievances.  To  avoid  this 
unfortunate  condition  the  county  attorney  should  have  the  right  to 
verify  it,  and  if  he  should  refuse,  some  person  authorized  to  order 
the  action  instituted  should  be  permitted  to  verify  the  petition. 
This,  of  necessity,  ought  to  be  so  to  prevent  a  failure  of  justice. 

The  case  is  reversed  with  directions — the  county  judge  still  refus- 
ing to  verify  the  petition— to  allow  the  county  attorney  to  verify 
the  same,  and,  upon  his  refusal,  to  allow  the  said  justice  or  justices 
to  verify  it. 
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Henderson  v.  Commonwealth. 

{Filed  March  5,  1891— i\^o^  to  be  reported,) 

Criminal  law  — Continuance — Instructions — This  appeal  ia  prosecated  f rom 
a  conviction  for  manslanghter,  in  which  appellant  relies  for  a  reversal  npoa 
the  refusal  of  the  court  to  ^rant  him  a  continuance  on  the  ground  of  ab- 
sence of  material  witnesses,  and  of  refusal  to  give  instructions  sked  for 
by  the  appellant.  Held — That  the  evidence  of  the  absent  witnesseii  was 
cumulative  in  its  nature,  and  the  instructions,  even  if  erroneous,  were  not 
prejudicial,  and  the  judgment  of  conviction  is  affirmed. 

J.  I).  Jones  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Carter  Criminal  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant,  having  been  indicted  for  the  murder  of  Grant  Hender- 
son and  convicted  of  manslaughter,  seeks  reversal  of  the  judgment 
upon  two  grounds;  first,  refusal  of  the  court  to  grant  a  continuance; 
second,  refusal  to  give  instructions  asked  for  him. 

There  were  three  persons  besides  him  present  when  the  homicide 
occurred,  one  of  whom  was  Mrs.  Clark,  sister  of  the  deceased,  and 
he  stated  in  his  affidavit  one  of  the  absent  witnesses  would  tes- 
tify >he  told  him  the  defendant  was  not  to  blame  for  killing  Grant 
Henderson,  who  brought  on  the  difHculty  himself. 
•  It  appears  that  the  accused  on  his  way  home,  accompanied  by  a 
man  named  Patrick,  overtook  the  deceased,  who  was  drunk,  and 
had,  perhaps,  mistreated  a  wv)man  then  present,  named  Watson,  by 
taking  from  her  a  basket,  which  sl^e  asked  the  aid  of  the  accusal  to 
recover,  and  was  given  back  to  her.  They  all  then  started  hoine- 
w^ard,  (rrant  Henderson  being  in  rear  of  the  other  three,  and  when 
they  got  opposite  to  Mrs.  Clark's  house  he  was  shot  by  the  acciLsed 
and  died  next  day. 

There  is  no  material  difference  between  the  testimony  of  Mrs. 
Clark  and  that  of  Patrick  and  Watson,  who  were  introdut^  by  the 
defendant.  They  all  agr(»e  that  (irant  Henderson  was  noisy  and 
aggressive;  that  he  offered  to  fight,  and,  in  fa?t,  said  he  could  whip 
them  all,  and  when  shot  was  in  the  act  of  taking  his  coat  off  for  the 
purpose  of  fighting,  and  had  divested  his  pei-son,  except  his  left  arm 
was  not  clear  of  it.  And  it  is  a  reasonable  inference  that  there 
would  have  been  no  violence  done,  at  least  on  that  occasion,  if  he 
had  not  made  the  demonstration  he  did,  and  that  inference  might 
have  been  drawn  from  her  testimony,  as  well  as  that  of  the  other 
two  witnesses  present.  But  they  all  agree  that  Grant  Henderson 
distinctly  stated  that  he  wished  and  intended  to  fight  with  nature's 
weapons  alone,  and  that  he  did  not  use,  or  threaten  to  use,  a  knife 
or  gun.  And  it  was  further  shown  that  he  did  not  have  about  his 
person  any  weapon  at  all. 

By  the  other  absent  witness  the  accused  stated  he  would  prove 
previous  threats  by  the  deceased  against  him.  But  such  evidence 
would  have  been  merely  cumulative,  for  other  witnesses  testified  on 
the  trial  to  such  threats,  and  also  to  previous  ditHculties  between 
the  deceased  and  accused,  in  which  the  former  was  the  aggressor. 
There  was  abundant  evidence  of  bad  feeling  between  them,  and  on 
the  same  day  of  the  homicide,  in  a  village  where  they  met,  they 
had  a  ditflcuity,  though,  on  that  occasion,  the  accused  was  the  ag- 
gressor. 
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If  the  absent  witnesses  had  been  present  their  testimony,  even  if 
they  had  sworn  what  the  accused  stated  in  his  affidavit,  would  not 
have  varied  the  fact,  as  it  was  proved  by  the  three  who  were  pres- 
ent thai  the  accused  shot  and  killed  Grant  Henderson,  who  was 
known  by  the  accused  to  be  unarmed,  and  before  any  attack  or  ad- 
vance had  been  made  upon  him.  It  is  true  the  accused  testified 
Grant  Henderson  had  an  open  knife,  but  he  was  contradicted  by 
those  present  «t  the  difficulty,  as  well  as  others  who  examined  his 
person  and  found  no  weapon  of  any  kind.  As  the  evidence  of  the 
absent  witnesses  could  not  have  changed  the  aspect  of  the  case  by 
showing  any  legal  excuse  whatever  for  the  homicide,  appellant  was 
not  prejudiced  by  the  action  of  the  court  complained  of;  besides, 
proper  diligence  to  procure  attendance  of  the  witnesses  was  not 
shown. 

The  instructions  given  by  the  court  correctly  and  fully  cover  every 
Ic^al  issue  involved  in  the  c.ise,  and  refusal  of  additional  instruc- 
tions asked  for 'appellant  did  not  prejudice  his  substantial  rights, 
even  if  they  had  been  without  defect. 

Judgment  affirmed. 


Trimble  v.  Citv  National  Bank  of  Paducah. 

(JFiled  March,  o,  1891— iN'o^  to  be  reported.) 

Bills  and  notes — Liability  of  acceptor — Limitations — Appellant,  as  an  acceptor 

of  a  bill  of  excban$;e  drawn  by  an  insolvent  and  addressed  to ,  having 

for  many  years  made  partial  payments  on  it.  and  finally  having  executed  a 
mortgage  to  secure  it,  can  not  avoid  liabili<>y  by  claiming,  in  this  action, 
that  he  was  merely  an  accommodation  acceptor,  and,  therefore  protected 
by  the  five  or  seven  years'  statute  of  limitation. 

J.  W.  S.  Bloomficld  and  \Vm.  Lindsay  for  appellant. 

AV.  D.  Green  for  appellee. 

Appeal  from  McCracken  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

The  principal  question  involved  in  this  case,  and  the  only  one  nec- 
essary to  be  considered,  is  as  to  the  liability  of  the  appellant,  A.  A. 
Trimble,  on  the  bill  of  exchange  drawn  by  L.  L.  Trimble. 

The  bill  i?<  addressed  to ,  and  is  accepted  by  A.  A.  Trimble. 

Ij.  L.  Trimble  became  insolvent  and  left  the  State  of  Kentucky,  after 
the  execution  of  the  paper,  and  the  appellee,  the  bank,  has  been  in- 
dul^in^  the  appellant,  who  now  claims  to  be  the  surety  only,  for 
many  years. 

The  answer  filed  admits  the  acceptance  of  the  paper  by  the  appel- 
lant, and  the  defense  is  that  he  was  an  acceptor  for  accommodation 
only— a  fact  known  to  the  bank— and,  therefore,  is  only  liable  as 
surety.  Other  defenses  in  regard  to  the  application  of  payments, 
and  the  failure  to  dispose  of  collaterals  were  also*  made,  none  of 
which  were  available.  Many  payments  were  made  on  this  paper, 
and,  finally,  a  mortgage  was  executed  by  the  appellant  to  secure  its 
payment.  The  parties  all  treated  the  bill  as  if  the  appellant  was  per- 
sonally liable,  and,  with  his  acceptance,  he  must  be  regarded  as  the 
principal  debtor.  This  really  is  the  only  point  at  issue.  It  is  well 
settlecl  that  the  effect  of  an  acceptance  of  a  bill  is  to  constitute  the 
acceptor  the  principal;  and  even  if  accepted  for  accommodation,  the 
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acceptor,  if  he  pays  the  bill,  can  not  sue  the  drawer  on  the  j 
for  money  paid  for  him  at  his  instance  and  request.    See 
Negotiable  Instruments,  section  632,  page  488. 

When  the  acceptor  pays  the  bill  the  instrument  becomes  a  nullity, 
and  can  be  used  as  evidence  only  on  the  trial  of  the  assumpsit,  show- 
ing the  obligation  resting  on  the  acceptor  to  pay  it,  if  he  only  ac- 
cepted the  paper  as  a  matter  of  favor,  and  the  liability  as  between  the 
two  was  on  the  drawer.    Anderson  v.  Anderson,  4  Dana,  862. 

It  is  argued  that  as  the  paper  was  addressed  to  no  one,  the  appel- 
lant should  be  treated  as  a  mere  surety  or  endorser,  and  that  the 
statute  of  Aye  or  seven  years  should  apply.  The  demurrer  in  the 
answer  of  the  appellant  shows  that  he  was  really  the  acceptor 
of  the  jmper,  and  so  understood  his  liability  at  the  time;  and 
while  the  mere  belief  of  the  parties  as  to  the  paper  being  a  bill 
or  note  would  not,  in  every  instance,  determine  its  character,  stiU, 
when  it  clearly  appears  that  L.  L.  Trimble  was  insolvent,  and  in 
parts  unknown,  and  payments  made  from  time  to  tinle  on  the  bill, 
and,  in  addition  to  all  this,  when  the  bank  has  accepted  a  mortgi^ 
and  indulged  the  acceptor  for  such  a  length  of  time,  upon  the  idea 
that  each  party,  the  appellant  as  well  as  the  bank,  re^rded  the  ac- 
ceptor as  personally  hable,  it  would  be  a  harsh  rule  of  law  tM 
would  relieve  the  appellant  of  responsibility  by  reason  of  the  lapse 
of  time,  on  the  ground  of  his  being  merely  a  surety  on  the  paper. 

We  are  of  the  opinion,  therefore,  that  the  appellant  was  properly 
njade  liable  by  the  chancellor  in  his  judgment  below,  and  it  is, 
therefore,  aflftrmed. 


Byrne  v.  Long. 

(Filed  March  14, 1891--A^o^  to  be  reported.) 

Contract — Fraud  and  undue  influence — Appellant  Beekft,  ia  this  actiont  to 
compel  appellee  to  execate  to  her  a  deed  of  oonveyance  for  a  house  and  lot 
which  she  claims  ander  a  written  contract  of  purchase.  Appellee  resiftU 
such  action  on  the  ground  that  he  was  induced  to  sign  said  contract  while 
intoxicated,  and  upon  representations  made  to  him  at  the  time  by  the  agent 
of  the  appellant,  which  induced  him  to  believe  that  the  contract  he  then 
signed  was  a  lease,  and  not  a  Contract  for  sale  of  the  property.  Held—1\at 
the  lower  court,  having  decided  from  the  evidence  that  appeUant  was  not 
entitled  to  the  relief  prayed  for,  that  finding  will  not  be  disturbed  on  ap- 
peal. 

W.  H.  Julian  for  appellant. 

Geo.  C.  Drane  for  appellee. 

Appeal  from  Franklin  Circuit  CJourt. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellant,  Mary  A.  Byrne,  seeks  to  compel  the  appellee,  John 
F.  Long,  to  convey  to  her  a  house  and  lot.  The  petition  avers  that 
it  was  sold  to  her  by  a  written  contract,  which  is  filed  \*ith  it,  on 
October  6,  1886,  for  $120,  payable  in  $5  installments,  on  the 
first  day  of  each  month,  and,  that  notwithstanding  all  the  purehase 
money  has  been  paid,  the  appellee  has  refused  to  make  her  a  deed. 
It  is  insisted  that  the  judgment  dismissing  the  petition  must  be  af- 
firmed, because  the  contract  contains  no  covenant  to  convey,  and 
the  petition  does  not  aver  any  was  ever  made.    This,  however,  i» 


F. 


BYRNE   V.    LONG.  9II 

implied  where  the  property  has  been,  in  fact,  sold  by  bond,  and  pay- 
ment  made. 

The  defenses  are:  First,  that  the  appellee  was  at  the  time  mentally 
incapable  of  makinff  the  sale,  by  reason  of  intoxication;  and,  sec- 
ond, that  he  was  induced  to  sign  the  writing  by  the  agent  of  the 
appellant  falsely  representing  to  him  that  it  was  a  lease  of  the  prop- 
•erty  for  two  years  to  her. 

The  testimony  is  very  conflicting.  So  much  so  as  to  be  utterly 
i^reconciiable.  We  must,  therefore,  adopt  that  version  of  the  trans- 
action which  is  the  most  reasonable. 

The  appellant  had  been  renting  the  property  of  the  appellee  for 
several  years  prior  to  October  6,  1886,  at  $0  or  more  per  month. 
She  says  that  about  noon  on  that  day,  and  at  the  house,  her 
agent,  who  is  dead,  prepared,  and  the  appellee,  being  then  entirely 
sober,  as  she  says,  signed  the  contract  filed  with  her  petition;  and 
that  her  agent,  by  her  authority  also,  then  gave  appellee  the  writing 
which  is  tiled  with  the  answer,  and  which,  epitomized,  states  the 
sale;  the  price  and  time  of  payment;  description  of  the  property, 
and  that  if  the  appellant  fails  to  make  any  one  of  the  $5  pay- 
ments, for  fifteen  days  after  its  maturity,  then  she  is  no  longer  to 
hold  the  property. 

The  appellant  is  somewhat  sustained  in  this  version  of  the  matter 
by  a  servant,  and  also  by  *'a  woman  of  the  town,"  who  had  a  room 
in  the  house.  Their  testimony  is,  however,  not  of  an  altogether 
satisfactory  character.  Another  woman,  who  also  had  a  room  in  the 
house,  testifies  that  on  October  7, 1888,  which  was  the  day  after  the  last 
payment  was  made,  the  appellee  came  to  the  house,  and,  upon  the  ap- 
pellant demanding  a  deeci  of  him,  said  that  she  had  gotten  the  house 
too  cheap,  and  that  if  she  would  give  him  forty  dollars  more  she 
might  have  it. 

The  appellee  denies  all  this.  It  appears  October  7,  1888,  was  Sun- 
-day.  He  lived  several  miles  from  the  house,  which  is  in  the  city  of 
Prankfort,  and  testifies  that  he  was  not  in  town  on  Sunday  for  sev- 
eral years  covering  the  time  named. 

He  says  that  on  the  day  appellant  claims  to  have  bought  the 
property,  he  came  to  the  city  early;  went  to  the  house  in  the  morn- 
ing to  get  his  rent,  and  then  and  there  agreed  to  re-let  his  house  to 
her  for  two  years  for  $120,  payable  in  $5  installments  on  the 
first  of  each  month.  That  several  hours  after  he  left  the  house,  and 
when  he  was  at  another  place  in  the  city,  and  also  when  he  was  in- 
toxicated, the  appellanvs  agent  came  to  him  with  a  paper,  repre- 
senting and  reading  it  to  him  as  a  lease  for  the  two  years,  and  that, 
upon  this  representation,  he  signed  it,  and  the  agent  then  gave  him 
the  other  writing  above  named.  No  other  witness  testifies  to  any 
deceit  by  the  agent.  It  is,  however,  proven  by  at  least  five  wit- 
nesses that  the  appellee  began  to  get  intoxicated  by  nine  or  ten 
o'clock  in  the  day,  and  that  by  noon  he  was  so  much  so  as  to  be 
upon  the  ground  and  unable  to  walk. 

He,  however,  testifies  that,  although  intoxicated,  he  remembers 
what  occurred  when  he  signed  the  writing.  If  he  was  then  con- 
scious of  his  condition,  and  so  far  at  himself  as  to  be  able  to  know 
he  was  selling  and  not  leasing  the  property,  then  his  defense  is 
not  made  out.  It  is  not  sufficient  that  he  may  have  been  under  un- 
due excitement  from  liquor.  To  avoid  his  contract  upon  the  ground 
of  drunkenness,  it  must  have  been  of  that  degree  which  deprives 
one  of  reason  and  understanding;  and,  when  so,  it  avails,  because 
there  can  then  be  no  deliberate  consent,  and  this  necessary  element 
of  a  valid  contract  is  absent. 
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But,  althouprh  he  may  not  have  heen  altogether  non  compos  mentit 
from  too  much  liquor;  although  that  excessive  drunkenness  may 
not  have  existed  which,  per  se,  authorizes  a  court  of  eguity  to  inter- 
fere, yet  his  condition  may  properly  be  considered  m  reaching  a 
conclusion  as  to  whether  any  aeceit  was  practiced  upon,  or  unfair  ad- 
vantage taken  of,  him.    1  Story's  Eq.,  section  231. 

In  the  first  place,  the  wordinc:  of  the  writings  is  peculiar.  Sus- 
picion does  not  attach  to  the  title  bond  from  any  interlineation  or 
erasure,  but  its  language  is:  '*I  have  this  day  let^  sold,  and  bar- 
gained *  *  *  for  the  sum  of  $120,  to  he  paid  as  follows:  to  on 
the  first  day  of  each  month,"  &c. 

It  contains  no  covenant  to  convey,  as  is  usual  in  such  writings.  It 
refers  to  tiie  writing,  also,  then  executed  to  Long,  and,  when  we 
look  at  it,  we  find  it  was  originally  written:  "I  have  this  day  rented 
from  John  F.  Long,"  <&c.;  but  the  words  **rented  from"  have  been 
crossed  with  a  pen,  and  the  words  ''bargained  with"  interlined  in 
the  place  of  them. 

These  appearances  cast  suspicion  upon  the  transaction,  especially  in 
view  of  the  apjjellee's  condition  at  the  time.  They  give  force  to  his^ 
testimony.  It  is  very  strange,  if  he  was  in  his  right  mind,  that  he 
should  have  sold  the  property  for  a  sum  payable  at  times  and  in 
amounts  only  equal  to  the  rental  of  it  for  the  two  years. 

By  renting  it,  as-  he  was  then  doing,  and  evidently  could  have 
continued  to  do,  he  would  have  obtained  as  much  money  and  at  the 
same  times  as  under  the  alleged  sale,  and  yet  have  remained  the 
owner  of  it. 

The  appellant  stated,  upon  her  cross-examination,  that  she  took 
receipts  from  the  appellee  for  the  money  she  paid  him  after  Octobo" 
6, 1886,  when  she  claims  to  have  purchased  the  property;  and,  being 
asked  by  the  appellee  to  do  so,  she  produced  twenty-two  receipts, 
amounting  to  $120.  and  covering  the  entire  two  years  from  Octooer 
6,  1886,  to  October  6,  1888.  Every  one  of  them  show  that  they  were 
given  for  rent.  They  so  recite,  without  an  exception.  The  body  cf 
two  of  them  were  written  by  the  same  agent  of  the  appellant,  who 
prepared  the  bond,  and  the  w-riting  of  the  same  date  to  the  appellee- 

The  appellant  offers  no  explanation  of  this  circumstiinee,  so 
strongly  counter  to  her  claim  that  she  purchased  the  property.  Her 
counsel  say  they  were  so  written  because  if  she  failed  to  make  any 
payment  by  a  certain  time,  she  forfeited  her  right  to  the  property; 
and,  that  had  this  occurred,  the  payments  would  have  gone  in  satis- 
faction of  any  claim  for  the  use  of  it.  This  reason  Is  at  least  not 
well  founded  as  to  the  last  payment  of  $5,  made  on  October  6, 188S. 
It  was  the  last  of  the  $120.  If  there  was  a  purchase,  there  could  thea 
have  been  no  forfeiture.  The  receipt  recites,  however,  that  it  is  *in 
full  of  rent  up  to  October  6,  1888." 

These  circumstances  are  convincing  that  the  writings,  dated  Octo- 
ber 6,  1886,  do  not  truly  state  the  contract  then  made  between  the 
parties;  that  neither  of  them,  in  fact,  then  so  understood  it,  &sshown|by 
their  subsequent  conduct;  and  that  the  appellee,  in  his  drunken  con- 
dition, was  induced  by  some  misrepresentation  or  deceit,  probably 
in  the  way  stated  by  him,  to  sign  the  writing  upon  w^hich  appellant 
bases  her  claim  of  purchase.  His  statement  is  fully  corroborated 
by  all  of  the  receipts,  which  are  entitled  to  a  controlling  influence 
in  the  decision  of  the  case.  Moreover,  the  lower  court  determined 
these  issues  of  fact;  and,  while  its  conclusion  in  an  equity  cause  Is 
not,  of  course,  conclusive  upon  this  court,  yet  it  is  entitled  to  con- 
sideration. 

Judgment  affirmed. 
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Rash  v.  Farley. 
(Filed  March  U,1S91.) 

ConstituHonai  law— Peddler* s  license — Illegal  consideration  for  note — Sale  of 
lightning  rods  manafactnred  in  Illinois,  and  sold  in  Kentacky  by  a  peddler- 
who  has  obtained  no  license  for  sach  trade,  is  forbidden  by  statute,  and, 
therefore,  a  note  given  in  payment  for  same  is  based  on  an  illegal  consid- 
eration, and  no  recovery  can  be  had  thereon. 

Sach  statute  is  not  in  violation  of  that  clause  of  the  constitution  of  the 
United  States,  which  gives  power  to  Congress  to  regulate  commerce  among 
the  several  States. 

Thos.  E.  Ward  for  appellant. 

James  F.  Clay  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  1880  appellee  executed  his  promissory  note  to  Gillispie  &  Co.^ 
in  consideration  of  lightning:  rods  sold  to,  and  put  up  for,  him,  that 
had  been  manufactured  in  Illinois,  and  brought  into  this  State,  of 
which  note  appellant  became  holder  and  owner;  and  he  brought  thia 
action  on  a  note  given  to  him  in  1884,  in  renewal  of  the  original. 

The  ground  of  appellee's  defense  is,  that  the  lightning  rods  were 
sold  by  Gillispie  &  Co.,  as  peddlers,  without  license,  by  reason  of 
which  the  contract  of  sale  and  purchase  was  under  the  statute 

§  leaded  and  relied  on  void  and  not  enforcible.  And  the  general 
emurrer  to  the  answer  having  been  overruled,  and  the  action— the 
appellants  failing  to  reply— having  been  dismissed,  this  appeal  is 
prosecuted. 

The  precise  question  involved  was  decided  by  this  court  in  Rash 
v.  Holloway,  82  Ky.,  674,  where  a  note,  given  to  Gillispie  &  Co.,  for 
the  same  consideration  and  under  the  same  conditions  as  the  one  ex- 
ecuted to  them  by  appellee,  was  held  to  be  void  because  within  op- 
eration of  the  statute  mentioned. 

But  it  is  now  argued  the  statute  conilicts  with  that  clause  of  the 
constitution  of  the  United  States,  which  gives  power  to  Congress  to 
regulate  commerce  among  the  several  States,  and  cases  decided  by 
the  Supreme  Court  are  cited  in  support  of  the  position. 

The  leading  case  referred  to  is  that  of  Robins  v.  Shelby  County 
Taxing  District,  120  U.  S.,  489,  where  a  statute  of  Tennessee  was  held 
to  be  an  infringement  of  the  clause  mentioned,  which  provided, 
'*A11  drummers,  and  persons  not  having  a  regular  licensea  house  of 
business  in  the  taxing  district  of  Shelby  county,  offering  for  sale,  or 
selling  goods,  wares  and  merchandise  therein,  by  sample,  shall  be 
required  to  pay  to  the  county  trustee  the  sum  of  $10  per  week  or  $25 
per  month,  for  such  privilege." 

In  that  case  it  was  held,  substantially,  that,  while  a  State  might 
impose  taxes  upon  persons  within  its  limits,  or  belonging  to  its  pop- 
ulation, and  upon  avocations  and  employments  pursued  therein, 
not  directly  connected  with  foreign  or  inter-State  commerce,  or  with 
some  other  employment  or  business  exercised  under  the  authority 
of  the  constitution  and  laws  of  the  United  States;  and  upon  all 
property  within  the  State,  mingled  with,  and  forming  part  of,  the 
^reat  mass  of  property  therein,  it  can  not  impose  taxes  upon  per- 
sons passing  through  the  State,  or  coming  into  it  merely  for  a  temp- 
orary purpose,  especially  if  connected  with  inter-State  or  foreign 
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commerce;  nor  can  it  impose  such  taxes  upon  property  imported 
into  the  State  from  abroacf,  or  from  another  State,  and  not  yet  be- 
come part  of  the  common  ma&s  of  propertyJtherein;  and  no  discrim- 
ination can  be  made  b^  any  State  regulation'  adversely  to  the 
persons  or  property  of  other  States;  and  no  regulations  can  be  made 
directly  affecting  inter-State  commerce. 

But  it  was  not  decided  in  that,  nor  any  other  case  following  it, 
that  goods  sent  from  one  State  to,  and  already  in,  another  State, 
may  not  be  taxed  as  other  ^eneial  property  in  the  latter  that  is  sub- 
ject to  taxation:  and  a  distmction  is  made  between  a  tax  on  ihe  sale 
of  goods,  then  m  another  State,  or  the  offer  to  sell  them  before  they 
are  brought  in  the  State  imposing  it,  and  a  tax  in  the  usual  way, 
and  as  other  goods  are  taxed,  upon  such  as  may  have  already  been 
brought  into  the  State  from  another  State. 

And  as  conclusive  the  court  did  not  mean  to  hold  such  statute,  as 
is  now  under  consideration,  unconstitutional,  the  following  language 
was  used  in  the  dissenting  opinion  delivered  in  that  case:  **I  am  un- 
able to  see  any  difference  in  principle  between  a  tax  on  a  seller  by 
sample,  and  a  tax  on  a  peddler;  and  yet  I  can  hardly  believe  it  would 
be  contended  that  the  provisions  of  the  same  statute  now  in  ques- 
tion, which,  fixing  a  license  fee  for  all  peddlers  in  the  district,  would 
be  held  unconstitutional  in  its  application  to  peddlers  who  came  with 
their  goods  from  another  State  and  expected  to  go  back  again." 

Section  2,  article  3,  of  the  constitution  of  the  United  States,  pro- 
vides that  the  citizens  of  each  State  shall  be  entitle<l  to  all  the 
privileges  and  immunities  ot  citizens  of  the  several  States.  But  it 
Sees  not  follow  that  a  citizen  of  one  State  may  go  into  another,  and, 
while  enjoying  all  the  privileges  and  immunities,  defy  and  disregard 
all  the  obligations  and  duties  imposed  upon  citizens  of  that  other. 
And,  until  it  is  so  plainly  decided  by  the  Supreme  Court  to  the  con- 
trary, as  that  there  can  be  no  misunderstanding  about  it,  we  shall 
feel  it  our  duty  to  decide  that  a  person  bringing  goods,  wares  and 
merchandise  from  another  into  this  State,  for  the  purpose  of  ped- 
dling them,  is  liable  just  as  a  citizen  of  this  State  to  pay  the  ped- 
dler's license,  and  is  subject  in  the  same  way  to  all  the  pains  and 
penalties  for  refusing  to  do  so. 

It  is  alleged,  substantially,  in  the  answer,  and,  not  being  denied 
must  be  taken  as  true,  that  there  was  an  agreement  between  appel- 
lant and  appellee,  before  the  note  sued  on  was  executed,  that  they 
would  abide  the  decision  of  the  case  of  appellant  against  Holloway, 
and  that  the  appellee,  who  resided  in  the  country  and  was  ignorant 
■on  the  subject,  was  deceived  and  induced  to  execute  the  note  in  re- 
newal of  the  original,  by  false  information  sent  to  him  by  appellant 
for  the  purpose  of  inducing  him  to  execute  it,  which  he  would  not 
have  otherwise  done. 

In  such  case,  it  seems  to  us,  appellant  must  be  treated  as  he  would 
have  been,  holding  and  asking  judgment  on  the  original  note,  which 
was  made  by  statute  void,  and,  consequently,  the  court  properly 
overruled  the  demurrer  to  the  answer  and  dismissed  the  action. 

Judgment  affirmed. 


Hill  &  Moore  v.  Commonwealth, 

(Filed  March  17,  1891—A^oi  to  be  reported,) 

Criminal  law — Felonious  breaking  and  stealing  from  dwelling-house — Evidence 
—Section  4,  article  6,  chBpter  29,  General  Statates,  provides :  "If  any  ?•'• 
.^on    *    *    *    shall  feloniously  break  any  dweilinff-hoase  or  any  part  there- 
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of,  *  *  *  and  felonionaly  take  away  any  thing  of  valae,  •  *  •  h& 
shall  be  confined  in  the  penitentiary,*'  &o.  Appellants  were  convicted  under 
this  section,  from  which  they  havo  appealed.  The  prosecuting  witness  tes* 
tifled^rthat  he  was  awakened  and  saw  appellant,  Hill,  with  his  (witness'sy 
pants  searching  the  pockets,  and  Moore,  the  other  appellant,  going  through 
his  trank :  that  they  were  startled  and  ran  oat.  Hill  throwing  the  pants  on 
the  floor  or  a  chair  near  by.  //f^t^ — That  as  the  evidence  shows  a  breaking 
of  the  house  the  acts  of  appellants  show  sufficient  legal  caption  and  aspor- 
tation to  constitute  the  commission  of  the  offense  charged. 

A.  L.  Dembitz  and  W.  A.  Kenney  for  appellants. 

P.  W.  Hardin  and  Frank  Parsons  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  indictment  in  this  case  is  for  the  offense  of  "feloniously  break- 
ing and  entering  a  dwelling-house,  and  feloniously  stealing  articles 
of  value  therefrom,"  which  is  made  punishable  by  section  4,  article 
5,  chapter  29,  General  Statutes,  as  follows:  **lf  any  person  *  *  * 
shall  feloniouHly  break  any  dwelling-house,  or  any  part  thereof, 
*  *  *  and  feloniously  take  away  any  thing  of  value,  *  *  *  he 
shall  be  confined  in  the  penitentiary  not  less  than  two  nor  more 
than  ten  years." 

The  prosecuting  witness  testified  in  substance  that  in  the  morn- 
ing:, about  seven  o'clock,  he  was  awakened,  and  saw  Henry  Hill,, 
one  of  the  accused,  with  his  (witness\s)  pants  searching  the  pockets, 
and  John  Moore,  the  other,  going  through  his  trunk;  that  they 
were  startled  and  ran  out,  Hill  throw  ing  the  pants  on  the  floor  or  a 
chair  near  by;  and  that  witness  followed  them  and  caused  their 
arrest. 

The  evidence  shows  satisfactorily  there  was,  in  legal  contempla- 
tion, a  breaking  of  the  house  described  in  the  indictment.  But  the 
prasecuting  witness  stated  that  no  goods  or  articles  of  any  kind  were 
taken  from  the  room  where  he  slept,  nor  any  part  of  the  house ;  and, 
upon  conclusion  of  evidence  for  the  Commonwealth,  a  motion  was 
made  for  a  peremptory  instruction  to  the  jury  to  find  a  verdict  of 
not  guilty,  upon  the  ground  there  was  not  proved  a  felonious  taking 
away  any  thing  of  value,  in  meaning  of  the  statute;  and,  for  the 
same  reason,  a  reversal  of  the  judgment  of  conviction  is  now  asked 
of  this  court. 

There  is  no  practical  difference  between  **feloniously  stealing  ar- 
ticles of  value"  from  a  dwelling-house  feloniously  broken,  as  the 
oflfense  is  charged  in  the  indictment,  and  the  offense  of  "feloniously 
taking  away  any  thing  of  value,"  as  the  offiense  is  described  in  the- 
statute ;  for  in  both  the  compound  felony  of  feloniously  breaking  a 
dwelling-house  and  of  larceny  of  articles  of  value  is  contemplated 
and  described,  and  the  plain  question  presented  is  whether  the  facts 
proved  show  crom  mission  of  the  oflfense  of  larceny. 

There  sufficiently  appears  two  of  the  elements  of  the  crime;  that 
is,  felonious  intent  and  possession  of  the  goods  and  chattels ;  and 
the  remaining  inquiry  is  whether  there  was  the  caption  and  aspor- 
tation. It  is  well  settlefl  that  the  least  removing  of  the  thing  taken 
from  the  place  where  it  was  before,  with  an  intent  to  steal  it,  is  a 
sufficient  asportation,  though  it  be  not  quite  carried  away ;  as  where 
a  person  intending  to  steal  plate  took  it  out  of  a  trunk  wherein  it 
had  been  deposited,  laid  it  on  the  floor,  but  was  surprised  before  he 
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-could  carry  it  away.    Bussell  on  Crimes,  volume  2,  sections  152-153. 

We  do  not  see  any  reason  for  modifying  that  definition  of  larceny 
when  committed  in  connection  with,  or  as  the  end  of  the  previous 
^jrirae  of  burglary  or  house-breaking;  and  manifestly  it  is  not  the 
policy  of  the  law  to  relax  the  punishment  of  the  offense  of  larceny 
when  so  committed;  for  section  5,  article  5,  makes  the  forcible 
breaking  and  entering  a  railroad  depot  and  other  structures  therein 
mentioned,  a  felony,  even  where  done  with  intent  to  steal  property 
therefrom,  without  actually  stealing. 

In  this  case-the  dwelling-house  had  been  feloniously  broken,  the 
trunk  of  the  prosecuting  witneas  opened,  and  his  pants  taken  into 
possession  of  one  of  the  accused  and  removed  from  its  proper  place; 
4ind  though  it  may  be  guessed  his  object  was  {o  merely  take  what 
money  he  might  find  in  them,  stillhe  had  taken  the  pants,  arid  at 
common  law  the  offense  of  larceny  was  as  fully  committed  as  if  the 
pants  had  been  feloniously  carried  out  of  the  house. 

It  seems  to  us  the  lower  court  properly  overruled  the  motion,  aod 
as  the  jury  found  the  verdict  upon  instructions  according  with  the 
views  of  this  court,  the  judgment  is  affirmed. 


Brown,  guardian  v.  Hord. 
[Filed  March  19, 1891— A'b^  to  be  reported.) 

1.  Wills — A  testator,  by  his  will,  chHrged  his  estate  with  the  care  and 
■support  of  his  imbecile  daughter,  and  deviled  the  residue  to  his  two  sons. 
One  son  died  childless  and  nnmarried,  leaving  a  will  directing  that  his  prop- 
erty  be  applied  to  the  support  of  his  sister,  and  the  residue  he  devised  to  a 
nephew.  Heid — That  the  whole  estate  being  already  charged  with  th^  sap- 
port  of  the  daughter,  the  son's  will  coald  have  no  other  effect  than  to  ap- 
ply his  estate  to  the  support  of  the  sister,  relievinfiT  bis  brother's  estate  of 
«aid  charge  so  long  as  sach  estate  should  prove  saffioient  for  that  pur- 
pose. 

2.  Landlord  and  tenant — A  tenant  has  no  right  to  remove  fencing  built  by 
:the  landlord,  without  his  consent. 

John  B.  and  D.  W.  Lindsey  for  appellant. 

L.  Hord  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  court,  in  an  opinion  delivered  in  September  of  the  year  1881, 

lield  that  Orlando  Brown,  senior,  by  his  last  will,  made  the  support 

\  -of  his  daughter,  Euphemia,  who  is  an  imbecile,  a  charge  upon  his 

i  -entire  estate;  and  the  question  now  raised  by  the  present  appealis 

between  the  two  principal  devisees  of  the  testator,  or,  one  of  them 

I  being  dead  leaving  a  will,  between  the  devisee  of  his  son.  Mason, 

J  and  the  surviving  devisee,  Orlando  Brown,  or  those  claiming  under 

1  him.    The  testator  left  two  sons,  Orlando  Brown,  who  is  now  liv- 

1  ing,  and  Mason  Brown,  now  dead.     Mason  died  childless  and  un- 

I  married,  devising  his    estate    primarily  for  the   support  of  his 

unfortunate  sister,  remainder  to  his  nephew  and  namesake.  Mason 

Brown,  jr..  a  son  of  Orlando,  his  brother.    The  step-iiiother,  a  bene- 

I  flciary,  is  dead,  and  her  interest  in  Mason's  estate  terminated  at  her 

ii  »death. 
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Orlando  Brown,  the  surviving:  brother,  has  a  family,  consisting  of 
his  wife  and  several  children.  His  brother.  Mason,  by  his  will,  di- 
rects that  his  sister,  Euphemia,  be  well  and  comfortably  su^iported 
out  of  his  estate,  and  his  nephew,  Mason,  takes  it^ubjecc  to  that  in- 
43unibranee.  The  devisor  knew,  when  he  made  this  will  directing 
his  sister  to  be  supported  out  of  it,  that  her  support  was  already  a 
charge  upon  the  entire  estate  belonging  to  himself  and  brother,  and, 
being  childless,  and  his  brother  with  a  family,  and  devising  what 
he  had  to  his  brother's  son,  intended  to  make  his  estate  primarily 
Jiable  for  the  support  of  his  sister.  He  expresses  it  in  so  many 
words,  and,  when  considering  the  two  wills,  and  the  charges  upon 
the  entire  estate,  as  well  as  the  relation  of  the  parties,  there  can  be 
no  doubt  but  that  Mason  Brown  intended  to  relieve  the  whole  estate 
of  the  burden  of  supporting  his  sister,  and  placing  it  upon  the  estate 
lie  had  devised  to  his  nephew. 

This  was  the  olject  in  view,  as  we  see  no  other  reason  for  his 
making  his  part  of  the  estate  assume  the  burden  of  supporting  well 
<ind  comfortably  his  imbecile  sister.  We  adjudge  that  the  estate,  so 
-devised,  is  primarily  liable  for  her  support,  but  do  not  intimate,  or 
mean  to  adjudge  that,  if  insufficient  for  that  purpose,  the  remaining 
€state  devised  by  Orlando  Brown  is  released  from  this  burden,  but, 
on  the  contrary,  it  reuiains  bound. 

As  to  the  picket  fencing  made  by  the  Association  and  Brown, 
Jointly,  Pepper  has  no  interest  in  it,  and,  consequently,  no  right  to 
remove  it. '  The  contract  with  Brown  does  not  authorize  such  a  con- 
struction, nor  could  the  Association  remove  it  if  they  were  the 
lessees. 

Judgmeht  affirmed. 


Gibson  v.  Porter. 
{Filed  March  19,  \%^l— Not  to  be  reported.) 

1.  Easements -^Private  passivays — A  remote  vendor  of  land  provided,  in  his 
deed,  that  a  way  through  the  land  conveyed,  and  described  definitely,  should 
.be  opened  and  so  remain  forever.  This  was  a  covenant  running  with  the 
land  and  passing  with  it  to  aU  vendees  of  it,  and  a  failure  in  subsequent 
^eeds  to  mention  this  proviso  did  not  authorize  subsequent  vendees  to  close 
Jip  th3  passway.  Besides,  the  vendors  of  appellees,  by  various  acts,  have 
jrecognized  the  existence  of  such  passway  for  a  period  of  over  twenty  years. 

2.  Jurisdiction — A  county  court  has  no  jurisdiction  to  order  a  private  pass- 
'way  opened,  where  it  has  been  closed  by  the  land  owners  and  ihe  existence 
•of  the  passway  denied,  and  the  order  of  the  county  court  directing  the 
.sheriff  to  open  same  was  illegal. 

Porter  &  McQuown  for  appellant. 

Appeal  from  Allen  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  parties  to  this  contest  own  adjoining  farms.  The  appellant, 
J.  T.  Gibson,  claims  a  passway  from  his  land  over  that  of  the  appel- 
lee, James  Porter,  to  the  public  road,  by  reason  of  long-continued 
use  and  in  virtue  of  the  deeid  of  a  remote  vendor  of  the  appellee.  The 
latter  denies  the  existence  of  any  such  right.  He  says  the  provision 
in  the  deed  of  the  former  owner  was  not  for  the  benefit  of  the  land 
owned  by  the  appellant,  and  was  binding  merely  upon  the  imme- 


91 8  GIBSON    V.    PORTER. 

diaje  parties  to  it ;  and  even  if  this  be  not  true,  yet  the  way  ha» 
been  closed  up  for  so  long,  and  advei*sely  held  and  claimed  by  hira 
and  those  through  whom  he  derived  title,  that  any  right  to  its  use 
that  may  have  onee  existed  has  been  lost. 

The  Porter  land-  once  belonged  to  James  E.  Long.  In  1875  he 
conveyed  it  to  Samuel  Fitzpatrick;  he,  in  1878,  to  one  Dillard;  he, 
in  1881,  to  one  Thompkins,  and  he,  in  September,  1885,  to  the  ap- 
pellee, Portf^r.  When  Long  owned  this  land  his  brother,  N.  H. 
Long,  owned  the  Gibson  land.  He  conveyed  it  to  one  Lewis,  he  to 
H.  H.  Fitzpatrick,  he  to  one  Hagar,  and  he,  in  August,  1885,  to  the 
appellant. 

The  deed  from  James  E.  Long  to  Samuel  Fitzpatrick  of  the  Porter 
land,  and  which  was  duly  recorded  in  August,  1875,  contains  thi* 
provision  :  "To  have  and  to  hold  with  all  the  appurtenances,  both 
varied  and  singular,  thereunto  belonging,  excepting  an  open  wagon- 
road  through  the  place,  from  the  stone  at  the  mouth  of  the  lane  to 
the  elm  or  the  beginning  corner,  which  road  is  opened,  and  it  i* 
agreed  between  all  parties  shall  remain  so  forever." 

This  reservation  was  not  one  merely  binding  between  the  parties 
to  the  deed.  It  related  to  the  land,  no  matter  w  ho  might  be  the 
subsequent  own^r.    It  was  a  real  covenant,  running  with  it.    It  ini- 

Eosed  a  servitude  upon  it  in  favor  of  the  adjoining  land  that  now 
elongs  to  the  appellant,  Gibson.  It  matters  not  that  the  exception 
was  not  contained  in  the  deeds  to  the  subsequent  vendees,  including 
the  appellee.  Porter.  It  having  been  made  in  the  deed  from  Jame^ 
E.  Long,  and  running  with  the  land,  a  subsequent  vendor  could  not 
pass  the  property  divested  of  the  servitude. 

The  Long  deed  being  of  record  when  the  appellee  purchased,  he 
is  chargeable  with  notice  of  its  reservations  and  conditions.  It  is 
satisfoctorily  proven,  however,  that  he  had  actual  notice  of  the  pro- 
vision relating  to  the  passway,  and  he  is  as  much  bound  by  it  as  if 
it  were  contained  in  the  deed  to  him. 

Th  location  of  the  passway  is  fixed  and  certain.  In  this  respect 
there  is  no  dispute.  It  appears  that  many  years  ago  it  was  a  lane, 
fenced  upon  each  side,  and  running  from  the  public  road  over  the 
land  now  owned  by  the  appellee  to  that  now  owned  by  the  appel- 
lant. This  was  its  condition  when  James  E.  Long  conveyed  the 
Porter  land  to  Fitzpatrick.  Subsequently  the  fence  upon  each  side 
of  it  was  removed,  but  gates  were  put  up  and  its  use  continued. 
While  Dillard  owned  the  Porter  land  he  put  up  one  gate  or  more, 
but  recognized  the  existence  of  the  passway.  The  gate  at  or  near 
the  line  between  the  two  farms  was  put  up  by  agreement  between 
the  then  owners,  and  the  evidence  shows  beyond  all  doubt  that  the 
use  of  the  passway  by  the  respective  owners  of  the  Gibson  land  was 
continued  and  uninterrupted  from  and  long  prior  to  the  time  when 
Long  conveyed  to  Fitzpatrick,  until  a  very  short  time  before  this 
suit  was  brought,  when  the  appellee  closed  it. 

The  evidence  also  shows  that  this  use  has  not  been  merely  per- 
missive, but  with  claim  of  right  by  the  owner  of  the  Gibson  land,, 
and  that  this  right  was  recognized  by  the  respective  owners  of  the 
Porter  land,  and  acquiesced  in  by  them  until  the  appellee  closed  the 
passway  within  a  year  prior  to  the  bringing  of  this  action.  The 
route  is  the  same  as  that  described  in  the  deed  from  Long,  and  the 
same  as  has  been  used  for  twenty  years  or  more.  The  use  has  been 
of  a  character  that,  even  in  the  absence  of  the  clause  in  the  Long 
deed  establishing  or  confirming  it,  a  grant  of  it  would  be  presumed; 
and  although  it  is  clearly  shown  not  to  have  been  merely  perrnis- 
sive,  but  under  a  claim  of  right,  which  was  recognized  by  the  re- 
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spective  owner??  of » the  Porter  land,  yet  if  this  were  not  so,  after 
such  a  long-continued  use,  the  burden  would  be  upon  the  party 
denying  the  right  to  show  that  the  use  was  merely  permissive. 
Such  a  long  use,  when  unexplained,  raises  the  presumption  that  it 
has  been  adverse  and  of  right. 

The  appellee's  own  witnasses  prove  that  this  passway  had  been 
continuously  used,  for  many  years  prior  to  the  closing  of  it  by  the 
appellee,  to  get  from  the  Gibson  land  lo  the  public  road.  It  was 
bemg  so  used  when  the  appellee  purchased  his  land,  and  the  erec- 
tion of  the  gates,  instead  of  showing  an  adverse  holding  in  the 
owner  of  the  Porter  land,  rather  evidences  the  recognition  of  the 
right  to  the  pasfeway. 

James  E.  Long  says  that  the  exception  in  the  deed  from  him  was 
for  the  benefit  of  the  Gibson  land,  and  the  appellee,  before  he  pur- 
chased, was  distinctly  notified  by  his  vendor,  Hager,  that  the  pass- 
way  was  an  existing  one  and  must  so  continue. 

when  the  appellee  obstructed  the  passway  the  appellant,  after 
notice  to  the  appellee,  moved  the  county  court  to  compel  him  to 
open  it.  Upon  hearing,  this  was  ordered,  and  the  appellee  fail- 
ing to  comply  the  court  ordered  the  sheriff  to  do  it,  and  he  having 
done  it  and  the  appellee  having  again  closed  it,  the  court  entered  a 
fine  against  him  About  this  time  this  suit  was  instituted,  involv- 
ing not  only  the  validity  of  the  county  court  proceedings,  but  the 
right  to  the  passway. 

While  the  county  court  has  general  control  over  the  public  roads 
and  public  passways  of  the  county,  yet  this  is  a  private  passway, 
and  if  it  were  not,  but  a  public  one,  we  know  of  no  statute  author- 
izing such  a  proceeding,  and  the  county  court  is  not  vested  with  it 
by  virtue  of  its  having  the  general  superintendence  of  the  roads  of 
the  county.  The  statute  provides  how  even  a  public  passway  shall 
be  opened.  The  power  of  the  county  court  in  such  a  matter  is  stat- 
utory, and  where  a  person  claims  the  land  covered  by  even  a  public 
passway,  it  has  no  power  upon  mere  notice  and  hearing  to  send  the 
sheriff  of  the  county  and  open  it  in  this  summary  way.  Whether 
rightfully  or  wrongfully,  it  is  adversely  held,  and  the  right  to  the 
way  can  not  thus  be  tt»sted  or  determined  by  the  county  court.  It 
has  no  power  or  jurisdiction  in  such  a  case. 

The  decree  below  was,  therefore,  right  in  so  far  as  it  adjudged  the 
county  court  proceeding  invalid  and  enjoined  the  collection  of  the 
costs  of  it  from  the  appellee;  but  it  is  erroneous  in  determining  the 
non-existence  of  the  passway  and  in  enjoining  the  use  of  it  by  the 
appellant.  To  this  extent  the  judgment  is  reversed  and  the  cause 
remanded  for  further  proceedings  in  conformity  to  this  opinion. 


Petty  v.  Commonwealth. 
CFiled  March  26,  1891— iVb^  to  be  reportecL) 

1.  Cn'minai  law — Continuance — This  appeal  is  prosecuted  from  a  conviction 
formorder.  Appellant  complains  that  the  court  erred  to  his  prejudice  in 
refusing  to  grant  him  a  continuance  on  account  of  the  absence  of  a  wit- 
ness. 

The  appellant  and  the  deceased  had  never  met  until  the  night  of  the  hom- 
icide, when  they  enf^a^jred  in  a  game  of  ^'craps,"  which  terminated  in  a  diffl- 
cnlty  in  which  appellant  struck  the  deceased  in  the  breast  with  his  fii^t,  and 
pnrsned  him  some  distance,  but  without  overtaking  him;  shortly  afterward 
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the  body  of  deceased  was  fonpd,  near  the  place  where  the  appellant  aban- 
doned the  chase,  with  a  stab  in  the  breast  as  if  from  a  knife. 

The  affidavit  disclosed  that  the  absent  witness  had  been  recot^ized  to  ap- 
pear, and  would  testify  that  another  party,  who  was  enf^aged  Id  the  gama, 
had  made  a  threat  againat  deceased,  and  had,  just  before  the  difficnlty,  gone 
away  in  the  direction  of  the  spot  where  the  body  was  afterwards  found,  and 
that  witness  was  with  appellant  from  prior  to  the  difficulty  until  the 
body  was  found.  Held — That  the  refusal  of  a  continuance  was  error  prejn- 
dicial  to  appellant. 

2.  Instructions— \\,  was  also  error  not  to  give  an  instruction  which  wonld 
have  authorized  a  conviction  for  manslaughter. 

8.  Afisconduct  of  Commonit'ealtV s  attorney — The  court  should  not  have  per- 
mitted the  attorney  for  the  Commonwealth,  in  his  argument,  to  read  a  news- 
paper article  containing  an  account  of  the  number  of  murders  committed 
in  this  country,  against  the  objections  of  appellant.  This  was  calculated  to 
prejudice  the  jury  against  appellant. 

Josiah  Harris  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  froDQ  McCraeken  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellant,  Russell  Petty,  is  under  sentence  of  death  for  the 
killing  of  William  Cole.  The  tragedy  occurred  about  midnight. 
The  parties  did  not  know  each  other  until  that  ni^ht.  They  then  met 
in  a  bar-room,  and,  upon  its  closing  for  the  night,  they,  together  with 
two  other  men,  engaged  in  a  K^me  of  *'crap9"  upon  the  sidewalk. 
A  quarrel  arose  between  them,  and  the  appellant  struck  the  deceased 
in  the  breast.  The  latter  immediately  turned  and  ran,  being  pur- 
Bued,  but  not  overtaken,  by  the  appellant,  and  was  soon  after  found 
dead  in  an  alley  near  by,  with  a  stab  in  the  breast,  as  if  from  a 
knife. 

The  appellant  was  not  seen  to  have  a  knife  in  his  hand  w^hen  he 
struck  the  deceased.  There  is  no  evidence  as  to  it,  one  way  or  the 
other;  but  there  is  some  testimony  that  he  had  one  in  his  hand 
when  he  returned  from  pursuing  the  deceased. 

The  defense  was,  that  the  accused  did  not  do  the  stabbing.  Sev- 
eral questiuns  are  presented  in  argument,  but  the  one  at  the 
threshold  is,  was  the  accused  entitled  to  the  continuance,  which  he 
asked  upon  his  written  affidavit,  on  account  of  the  absence  of  his 
witnesses? 

Accord iufiT  to  the  affidavit,  he  would  have  proved  by  James 
Douglas  a  threat  by  another  party,  who  was  engaged  in  the  game,  to- 
ward the  deceased,  made  just  after  the  deceased  ran  away,  and  that 
the  person  making  it  then  left  the  accused  and  went  toward  the 
alley  in  which  Cole\s  body  was  afterward  found;  also  that  the  wit- 
ness would  testify  that  he  was  with  the  accused  all  the  time  from 
prior  to  his  difficulty  with  Cole  until  his  body  was  found. 

This  witness  had  been  recognized  for  the  accused  for  the  term  of  court 
at;which  he  was  tried;  he  lived  in  the  county,  and  was  only  tempomriiy 
absent.  The  affidavit  discloses  all  the  necessary  diligence;  is  sufficient 
as  to  the  formal  part  of  it,  and,  while  we  do  not  mean  to  intimate 
how  material,  in  our  opinion,  this  evidence  would  have  been  to  the 
accused,  yet  we  think,  in  view  of  the  fact  that  no  witness  proves  the 
use  of  a  knife  upon  the  deceased,  the  accused  should  have  been  al- 
lowed an  opportunity  to  get  this  evidence  before  the  jury.  " 
might,  and  might  not,  in  their  opinion,  have  been  entitled  to  con- 
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sideration;  and  this  being  so,  the  accused,  in  a  case  of  life  or  death, 
should  have  been  allowed  a  reasonable  opportunity  to  present  it. 

The  prosecuting  attorney,  over  the  objection  of  the  accused,  read 
^o  the  jury  a  newspaper  article,  giving  an  account  of  the  number  of 
murders  committed  in  the  country.  This  was  improper;  and,  while 
the  court  told  the  iury  that  it  was,  of  course,  not  evidence  before 
them,  yet  it  should  promptly,  upon  objection  being  made,  have 
stopped  such  a  course  by  the  attorney  for  the  Commonwealth. 

While  considerable  latitude  must,  necessarily,  be  allowed  in  the 
discussion  of  a  case,  yet  matters  foreign  to  the  record,  and  calculated 
-to  excite  the  prejudices  of  the  jury,  and  prpduce  a  verdict  without 
regard  to  the  evidence,  should  be  carefully  excluded  by  the  court. 
We  do  not  mean  to  say  that  the  course  pursued  in  this  particular 
case  in  this  respect  would  authorize  a  reversal,  but  only  that  it 
should  not  have  been  permitted. 

However  guilty  of  crime  men  may  be,  it  is  important  to  every 
one  that  they  should  be  afforded  a  fair  trial  according  to  law*  It  ap- 
pears to  us  this  was  not  given  to  the  accused. 

No  instruction  was  given  as  to  milnslaughter.  It  was  a  proper 
case  for  it.  The  two  men  were  not  acquaint  until  the  night  of  the 
i^iliing;  and,  if  the  accused  did  it,  then  it  occurred  during  a  sudden 
quarrel. 

But  two  instructions  were  given:  One  as  to  murder,  and  the  other 
told  the  jury  that,  if  they  had  a  reasonable  doubt  of  the  guilt  of  the 
accused,  they  should  acquit  him.  As  instructed  they  were  bound  to 
•either  find  him  guilty  of  murder  or  acquit  him. 

His  counsel  now  contend  that  the  court  should  have  told  the  jury 
if  they  had  a  reasonable  doubt  of  the  degree  of  the  offense,  they 
^should  convict  of  the  lesser  degree  only. 

According  to  this  record,  however,  the  trouble  goes  further  back. 
The  court  had  improperly  limited  the  jury  to  a  finding  of  murder, 
in  case  they  fouml  the  accused  guilty.  It  is  true  the  court,  in  giv- 
ing the  whole  law  of  the  case,  as  it  must,  should  have  given  the  in- 
struction as  now  contended  by  counsel;  but,  in  advance  of  it,  it 
should  also  have  given  one  as  to  manslaughter. 

The  State,  by  its  witne&ses  in  chief,  and  before  the  accused  had 
testified  or  put  his  character  in  issue,  proved  that  it  was  morally 
bad.  It  is  true  there  was  no  exception  upon  the  part  of  the  accused  to 
this,  nor  as  to  instructions;  nor  are  these  two  matters  embraced  in 
the  grounds  for  a  new  trial,  and  we  allude  to  them  in  view  of  an- 
other trial,  and  as  showing  that  the  appellant  has  not,  thus  far,  had 
jB.  fair  one. 

He  may  be  guilty.  If  so,  he  should,  of  course,  be  punished;  but. 
while  a  speedy  administration  of  the  law  is  desirable,  it  should 
never  be  had  at  the  expense  of  justice. 

For  the  error  in  refusing  a  continuance,  the  judgment  is  reversed, 
^nd  the  cause  remanded  for  a  new  trial  consistent  with  this  opinion. 


Hester  v.  United  States  Life  Insurance  Co. 

(Filed  March  19,  1891.) 

Insurance — Forfeiture  of  poli(y  by  laches  of  befiefician' — The  policy  of  life  in- 
noranoe  in  controversy  oontaind  a  provision  that  a  failure  to  pay  the  prem- 
inms,  at  the  times  stipulated,  will  relieve  the  company  from  liability  to  pay 
^he  sum  insured,  or  any  part  thereof,  and  the  policy  shall  cease  and  deter- 
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mine,  provided  that  after  the  payment  of  premlams  for  two  years,  a  paid 
Tip  policy  will  be  issued  for  a  proportionate  share  of  the  amount  insured 
npon  the  surrender  to  the  company  of  the  old  policy  within  twelve  months 
from  oeasinp;  to  pay  further  premiums. 

The  appellant,  having  obtained  the  policy  npon  the  life  of  her  husband  for 
f2,000,  and  hr^viug  paid  more  than  two  years^  premiums  upon  same,  institu- 
ted this  action  after  the  death  of  her  husband,  and  about  fourteen  years 
after  ceasing  to  pay  premiums,  to  recover  a  proportionate  share  of  the 
policy. 

For  defense,  it  is  insisted  that  her  failure  to  demand  and  receive  a  paid  up 
policy,  within  twelve  months  after  ceasing  to  pay  premiums,  forfeits  her 
right  to  recover  any  sum  whatever.  Held — That  the  failure  to  demand  a 
paid-up  policy,  within  twelve  months  from  time  of  ceasing  to  pay  preminm$,. 
bars  appellant  of  her  right  of  recovery  of  any  part  of  the  sum  named  in  the 
policy.  That  provision  is  not  enforced  as  a  penalty,  but  as  a  condition  prt- 
cedent,  and  an  essential  part  of  the  contract,  enabling  the  company  to  ad- 
just its  business  for  the  benefit  of  its  policy  holders,  without  being  required 
to  meet  stale  claims  after  many  years*  delay  on  the  part  of  policy  holders^ 
after  they  have*  ceased  paying  premiums.  The  cases  of  Montgomery  v, 
Phcenix  Matual  Life  Insurance  Company,  14  Bush,  51;  Johnson  v.  Insorance 
Company,  7y  Ky.,  403;  Insurance  Company  v.  Montagae,  84  Ky.,  663;  In- 
surance ('ompany  v.  Grigsby,  10  Bush,  817,  reviewed  and  distinguished. 

Finch  &  Finch,  Dodd  &  Dodd  and  Chas.  A.  Grubbs  for  appellant- 
Wilson  <&  Thuin  for  appellee. 
Appeal  from  Louisville  Chancery  Court. 
Opinion  of  the  court  by  Judge  Bennett. 

The  provision  of  the  policy  sued  on  is  as  follows:  "And  it  is  un- 
derstood and  a<?reed  that,  in' case  the  said  Barbara  Hester  shall  not 
pay  the  said  j)reraiunis,  as  above  reserved,  on  or  before  the  sev- 
eral days  hereinbefore  mentioned  for  the  payment  thereof, 
then,  and  in  every  such  case,  tlie  said  company  shall  not  be 
liable  to  the  payment  of  the  sum  insured,  or  any  part  thereof, 
and  this  policy  shall  cease  and  determine;  provided  that  if,  afterthe 
receipt  by  this  company  of  not  less  than  two  whole  years'  premiums,, 
this  policy  should  cease  in  consequence  of  the  non-paj-ment  of  pre- 
miums, then,  upon  the  surrender  of  the  same,  provided  such  sur- 
render is  made  to  the  company  within  twelve  months  from  the  time 
of  such  ceasing,  a  new  policy  will  be  issued  for  a  projwrtion  of  the 
premiums  paid." 

This  policy  was  issued  to  the  appellant  in  January,  1867,  upon  the 
life  of  her  husband,  for  the  sum  of  f2,0(K),  and  nearly  fifteen  years- 
after  the  appellant  had  ceased  to  pay  the  premiums,  the  husband 
having  died  in  the  meantime,  she  brought  suit  on  the  policy  tore- 
cover  the  sum  of  $1,150,  which  is  the  sum  due  (as  she  claims)  on  the 
policy,  by  reason  of  having  paid  more  than  tw-o  whole  years'  prem- 
iums. 

It  is  admitted  that  the  appellant,  before  the  premiums  were  all 
paid,  ceased  to  pay  any  more  of  them;  and  the  appellee  contends 
that,  in  consequence  thereof,  its  liability  on  the  policy  ceased  in 
toto,  and  the  appellant  ha^  no  right  of  action  thereon;  that  the  only 
right  the  appellant  had  w'as  to  surrender  the  policy  within  a  year, 
and  obtain  a  paid-up  policy  for  the  proportionate  part,  and  she  hav- 
ing failed  to  do  so,  she  is  barred  of  that  right.  The  appellant  con- 
tends that  the  case  stands  on  all  fours  with  the  cases  of  Montgomery 
V.  Phoenix  Mutual  Life  Insurance  Company,  14  Bush,  51;  Johnwa 
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V.  Insurance  Company,  79  Ky.,  403;  Insurance  Company  v.  Mon- 
tague, 84  Ky.,  653;  Insurance  Company  v.  Grigsby,  10  Bush,  317. 

In  the  Montgomery  case  the  provision,  in  the  particular  under 
discussion,  was  as  follows:  '*If  said  premiums  ^hall  not  be  paid  at 
the  office  of  the  company,  in  the  city  of  Hartford,  Connecticut,  or  to 
an  agent  of  the  company,  *  *  on  or  before  the  date  i^bbve  mentioned, 
then,  in  every  such  case,  the  said  company  shall  not  be  liable  for  the 
payment  of  the  whole  sum  assured,  but  only  for  a  part  thereof,  pro- 
portionate with  the  annual  payments,  &c.,  and  this  policy  shall  cease 
to  determine.'' 

The  policy  also  provided  that,  in  case  of  non-payment,  the  insured 
might,  within  a  year,  surrender  the  policy  and  obtain  a  paid-up 
policy  for  the  proportionate  part,  <fec. 

The  court  held,  in  said  case,  thatj  in  case  of  the  non-payment  of 
the  premiums,  as  in  the  policy  provided,  the  company  was  liable  to 
an  action  on  the  policy  for  the  cash,  in  proportion  to  the  annual  pay- 
ments made;  that  the  policy  ceased  and  determined  only  as  to  the 
balance;  or  that,  if  the  assured  wished,  he  could  waive  the  cash 
payment,  and,  by  surrendering  the  policy,  olitain  a  paid-up  policy  for 
the  proportionate  part.  The  language  of  this  policy  clearly  admits 
the  company's  liability  on  it  for  the  proportionate  part  in  cash,  and 
this  liability  exists  according  to  ordinary  written  contract  liAbilities, 
and  the  liability  continues  thereon  until  barred  by  the  time  that 
ordinarily  bars  such  contracts.  In  the  other  cases  relied  on  the  com- 
pany, by  the  te^ms  of  the  policies,  w^ere  clearly  liable  on  them  for 
the  proportionate  part  of  the  sum  insured,  in  case  of  a  failure  to 
keep  the  premiums  paid  up ;  and,  in  consequence  of  this  liability, 
it  was  held  that  the  forfeiture  provided  for,  in  case  the  assured  failed 
to  surrender  the  policy  wntliiu  a  given  time,  ip  some  instances  only 
thirty  days,  and  obtain  paid-up  policies,  was  intended  as  a  penalty, 
which  a  court  of  equity  would  relieve  against.  Such  relief  is  granted 
upon  the  familiar  principle  that  where  the  party,  against  whom  the 
forfeiture  is  claimed,  will  be  placed  in  a  worse  condition  if  the  for- 
feiture is  enforced,  and  a  failure  to  enforce  it  will  not  affect  the  other 
parties'  equitable  rights  under  the  contract,  a  court  of  equity  will 
relieve  against  such  forfeiture  upon  the  ground  that  it  is  a  penalty, 
which  a  court  of  equity  will  not  enforce  against  justice,  the  court 
presuming  in  such  case  that  the  parties  never  intended  the  enforce- 
ment of  the  penalty,  if  its  enforcement  worked  an  injustice. 

But  the  Montgomery  and  Grigsby  casas  distinctly  decide  '*that  the 
conditions  of  the  policy  in  life  insurance,  providing  for  forfeitures 
for  the  non-payment  of  premiums  in  e.\act  accordance  with  the 
terms  of  the  agreement,  have  been  upheld  and  enforced  by  courts." 
Such  forfeitures  are  not  regarded  as  being  in  the  nature  of  penalties. 
It  is  considered  that,  in  agreements  of  this  character,  time  is  of  the 
essence  of  the  contract.  They  are  to  be  kept  in  force  from  year  to 
year,  at  the  will  of  the  insured.  The  right  to  keep  the  policy  alive 
by  the  payment  of  stipulated  premiums  is  a  privilege  secured  to  the 
insured  by  his  agreement  with  the  insurer.  He  may  exercise  or 
abandon  this  privilege  at  his  discretion;  but  if  he  does  abandon  it, 
those  beneficially  interested  can  not  complain  that  the  insurer  re- 
fuses longer  to  be  bound  by  a  contract  thai  has  lost  all  the  elements 
of  mutuality.  (See  the  Grigsby  case,  supra;  opinion  by  Judge 
Lindsay.)  Also,  in  the  Montgomery  case,  it  is  decided  that  the 
provision  of  forfeiture  will  be  considered  as  a  part  of  the  contract 
and  will  be  enforced,  "when  the  nature  of  transaction  or  the  stipu- 
lation of  the  parties  show  that  it  was  so  intended  by  them." 

So  the  question  is,  does  the  stipulation  in  the  policy  under  consid- 
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eration  fall  within  the  first  or  second  (fategory  named?  It  will  be 
seen  that  the  policy  expressly  provides  that,  in  case  the  appellant 
shall  not  pay  the  premiums  as  provided,  the  appellee  "shall  not  be 
liable  to  the  payment  of  the  sum  insured  or  any  part  thereof." 
Here,  unlike  the  provisions  in  the  other  cases  referred  to,  is  an  ex- 
press stipulation  that  the  appellee  shall  not  be  liable  to  pay  any 
part  of  the  sum  insured,  if  the  appellant  failed  to  perform  her  part 
of  the  contract.  Such  is  the  agreement.  Why  should  it  be  construed 
as  an  essential  part  of  the  contract,  requiring  the  appellant  to  pay 
the  annual  premiums  as  a  precedent  condition?  Because,  first,  the 
appellant  had  the  right  to  abandon  the  contract,  and  the  appellee 
had  no  remedy  against  her  for  so  doing;  consequently,  they  agreed 
that  the  appellee  should  be  released  if  the  appellant  abandoned  her 
contract;  second,  the  nature  of  the  appellee's  business  required 
promptness  in  the  payment  of  the  annual  premiums. 

These  considerations,  doubtless,  induced  the  making  of  the  agree- 
ment, which  were  sufficient  to  uphold  the  agreement  as  an  essential 
part  of  the  contract  and  not  as  a  mere  penalty.  Also  the  agreement 
to  issue  a  paid-up  policj'  for  the  proportionate  part  of  the  sum  in- 
jured, provided  the  policy  was  surrendered  within  a  year,  did  not 
have  the  effect  of  continuing  the  appellees'  liability  on  the  policy; 
but  it  had  the  eflfect  of  giving  the  appellant  a  new  and  only  right,  in 
case  she  forfeited  the  right  to  the  payment  of  any  part  of  the  policy, 
provided  she  surrendered  the  policy  within  a  year  after  she  had  for- 
feited it.  This  proviso  was  not  intended  as  a  penalty,  but  as  an 
essential  part  of  the  contract,  having  for  its  consideration  a  reason- 
ably certain  basiness  rule  equally  for  the  protection  of  the  appellee 
and  its  assured ;  for  to  allow  the  assured  to  abandon  the  perform- 
ance of  his  contract  for  years,  without  any  reme^ly  in  favor  of  the 
company,  and  then  make  the  company  liable,  would  make  its  busi- 
ness too  precarious  to  be  at  all  safe  for  itself  as  a  business  enterprise, 
and  render  the  claims  of  other  policy-holders,  who  had  kept  their 
contracts,  uncertain  and  perhaps  worthless. 

To  avoid  this  uncertain  and  unequal  condition,  the  appellant  and 
appellee  adopted  the  rule  requiring  the  appellant,  after  she  had 
failed  to  comply  with  her  contract  and  forfeited  the  right  to  the  pay- 
ment of  any  part  of  the  sum  insured,  if  she  wished  to  avail  herself 
of  the  new  contract  provided  for,  to  apply  within  a  year  from  such 
forfeiture.  This  she  could  do  without  any  inconvenience  to  hereelf, 
save  that  that  usually  attends  simple  business  transactions,  and  at 
the  same  time  appellee's  business  (so  far  as  this  matter  is  concerneii) 
would  be  kept  in  reasonable  bounds.  Hence,  it  is  evident  that  the 
performance  of  this  stipulation,  both  as  to  payment  and  time,  was 
made  a  condition  precedent— an  essential  part  of  the  contract;  and 
the  appellant  having  failed  to  perform  either,  she  has  no  cause  of 
action. 

But  in  some  of  the  cases  referred  to  the  liability  on  the  policy  for 
a  proportionate  part  of  it  was  expressly  reserved,  and  in  the  others 
it  was  clearly  implied.  Hence,  the  court  held  that  the  stipulated 
forfeitures  were  intended  as  penalties,  against  which  courts  of  equity 
would  grant  relief;  and  if  it  become  necessary,  in  order  to  grant 
such  relief,  it  would  allow  a  reasonable  time  notwithstanding  the 
time  fixed  in  the  policy. 

The  Judgment  is  afiirmed. 
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Huston,  Ac.  v.  Reutlinger. 

Same  v.  Union  Insurance  Co. 

Same  v.  Franklin  Insurance  Co. 

CFiled  March  14,  1891.) 

Corporations — By-laws  contrary  to  puolic  policy — The  oouatitation  and  by- 
laws of  the  Loniflville  Board  of  Underwriters,  a  voluntary  association, 
formed  for  the  mntnal  benefit  and  protection  of  the  interests  of  insuranoe 
afi^encies  in  the  city  of  Loaisville,  which  was  afterwards  incorporated  and 
adopted  by-laws,  among  the  provisions  of  which  it  is  declared  that  no  mem- 
ber of  said  association  shall  employ  more  than  one  solicitor  ;  nor  shall  any 
solicitor  be  employed  for  less  than  six  months  ;  nor  shall  any  solicitor,  who 
has  severed  his  connection  with  a  member  of  the  association,  be  employed 
by  another  member  until  twelve  months  after  he  has  severed  his  former 
employment ;  that  the  member  employing  any  solicitor  in  violation  of  the 
provisions  of  the  association  shall  be  subjected  to  the  payment  of  fines  ; 
that  upon  a  charge  having  been  made  against  any  member  for  a  violation 
of  any  of  the  rules  or  by-laws  of  the  association  he  shall  be  deemed  guilty, 
unless  he  shall,  within  twenty-four  hours  after  said  charge  is  preferred,  es- 
tablish satisfactorily  hi.i  innocence,  and  pending  ttie  investigation  hjs  is 
required  to  deposit  with  the  secretary  $50,  which  shall  be  forfeited  if  it  ap- 
pears that  such  violation  was  wilful  and  deliberate,  and  that  he  be  deprived 
of  communication  with  said  association,  or  receiving  any  benefits  from 
same,  in  prosecuting  his  insurance  business,  ^^/ir/— That  such  by-laws  are 
not  only  in  violation  of  the  spirit  and  meaning  of  the  organic  law  of  the 
association,  but  subversive  of  every  rule  of  right  known  to  the  common 
law,  and  in  direct  hostility  to  every  organic  law  upon  which  free  govern- 
ment is  based.  A  conviction  and  suspension  of  thj  member  occurs  unless 
the  accused,  within  twenty-four  hours  after  the  formal  declaration  of  the 
accusation  against  him,  appears  and  establishes  his  innocence  ;  and  for  the 
privilege  of  having  such  an  investigation,  he  is  required  to  deposit  f50  that 
is  forfeited  to  the  association  in  the  event  the  innocence  of  the  accused  is 
not  shown  ;  he  is  denied  the  privilege  of  showing  that  his  business  required 
employment  of  more  than  one  solicitor,  or  that  the  by-law  requiring  him 
to  discharge  those  in  his  employ  is  in  violation  of  the  law  of  the  land,  but 
is  compelled  to  abandon  all  business  intercourse  with  his  fellow -members 
and  submit  to  a  judgment  of  suspension  that  no  chancellor  should  hesitate 
in  adjudging  null  and  void.  The  restraint  placed  upon  appellees,  by  the 
by-laws  of  the  association,  as  to  the  number  of  solicitors  they  may  employ 
and  the  time  of  employment,  and  the  compensation  to  be  paid  them,  and 
forbidding  them  to  contract  with  a  solicitor  so  as  to  make  his  pay  depend 
on  the  number  of  risks  he  procures,  and  forbidding  an  employment  of  a 
solicitor  who  has  severed  his  connection  with  another  member,  are  each  and 
ail  in  violation  of  law. 

W.  O.  Harris  and  Bullitt  <fe  Shields  for  appellants. 

B.  F.  Buckner,  Marshall  &  Locker,  J.  K.  Goodloe,  Bryson  Bacon 
and  Oneal,  Jackson  &  Phelps  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

These  three  actions  in  equity  were  instituted  in  the  court  below 
by  Adolph  Beutlinger,  the  Franklin  Insurance  Company  and  the 
Union  Insurance  Company  against  the  Louisville  Board  of  Under- 
writers, in  which  injunctions  are  sought  to  prevent  the  appellants 
from  enforcing  against  them  certain  by-laws,  adopted  by  tne  appel- 
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lants  in  the  month  of  Au$:ast,  in  the  year  1888,  and  from  proeeed- 
inK  to  convict  them  of  employing  more  than  one  solicitor  in  the 
conduct  of  their  insurance  business ;  from  denyinj?  them  bosines 
intercourse  with  the  members  of  the  board,  and  from  inflicting  cer- 
tain penalties  denounced  by  its  by-laws,  found  in  section  7  of  the 
enactment  of  August,  1888. 

The  appellants  and  the  appellees  are  all  members  of  the  Board  of 
Underwriters,  a  voluntary  association,  uninccirporated,  and  gov- 
erned by  a  constitution  adopted  and  by-laws  framed  by  its  mem- 
bers. The  organization  began  its  existence  in  the  year  1854,  and  its 
constitution,  as  then  framed,  has  remained  in  substance  the  same  to 
the  date  of  this  litigation.  The  object  of  the  association,  as  declared 
in  the  preamble  to  its  organic  law,  is  "for  the  purpose  of  securing 
uniformity  in  the  rates  of  premiums,  harmony  in  the  conditions  of 
insurance,  and  concurrence  in  the  policies  they  may  issue,  hereby 
form  an  association  to  be  known  as  *The  Louisville  Board  of  Under- 
writeris,'  and  for  their  better  organization  and  government,  adopt 
the  following  articles  as  their  constitution." 

The  constitution  provides  the  usual  machinery  necessary  to  per- 
fect such  an  organization,  with  provisions  that  are  not  objectionable, 
and  no  complaint  seems  to  have  been  made  by  its  members  until 
the' by-laws,  framed  in  August,  1888,  were  attempted  to  be  enforced, 
and  that  were  framed  against  the  protest  of  the  appellees.  Section 
4  of  the  by-laws  of  that  date  prohibited  a  local  company  from  em- 
ploying more  than  one  solicitor,  and  then  for  not  a  period  less  than 
six  mouths,  and  also  regulated  the  manner  in  which  his  salary  ha^ 
to  be  paid ;  and  no  solicitor  can  be  employed  by  any  member  of  the 
board  within  twelve  months  after  the  termination  of  his  connection 
as  employe  of  another  member.  The  member  employing  the  soli- 
citor is  made  responsible  for  the  acts  of  the  latter,  and  subjected  to 
certain  fines  and  penalties  for  a  violation  of  the  by-laws. 

Section  5  makes  it  the  duty  of  a  member  to  prefer  charges  when 
the  tariff  rates  of  insurance  have  been,^  in  his  belief,  violated,  or 
any  of  its  by-laws,  and  this  belief  he  communicates  to  two  other 
members,  who,  if  they  think  the  facts  warrant  it,  shall  unite  in 
making  the  charge. 

By  section  7  the  preferring  of  charges,  as  ordained  in  the  forgo- 
ing section,  shall  be  taken  as  prima  facie  evidence  of  violation,  and 
conviction  follows  unless  the  accused  establishes  satisfactorily  his 
innocence  in  twenty-four  hours  from  the  time  the  charge  Ls  formally 
preferred.  Absolute  business  non-intercourse,  upon  any  subject  and 
matter  relating  to  insurance,  shall  immediately  be  establumed  and 
maintained  between  the  members  of  the  board  and  the  accused 
member  until  the  charge  is  oflicially  declared  of  no  effect.  The  ac- 
cused is  required  to  deposit  $50  with  the  secretary,  pending  the 
investigation,  and  for  a  wilful  and  deliberate  violation  of  these  by- 
laws the  S50  is  forfeited,  and  the  member  required  to  take  up  any 
and  all  policies  written  by  him  in  violation  of  the  by-laws. 

These  members,  who  were  the  complainants  below  and  appellees 
here,  had  more  than  one  solicitor,  and  were  not  disposed  to  admit 
the  right  of  the  association  to  control  them  in  the  employment  of 
solicitors,  or  in  the  conduct  of  their  business,  further  than  to  pro- 
duce harmony  and  uniformity  in  the  insurance  business.  This,  in 
fact,  seems  to  be  the  extent  of  the  power  conferred  on  the  associa- 
tion by  its  constitution  and  its  preamble,  with  the  right  to  pass  such 
by-laws  as  may  be  necessary  to  accomplish  the  object  in  view. 

This,  in  fact,  is  a  controversy  between  the  home  companies  of  the 
city  of  Louisville  and  the  agents  of  foreitrn  companies,  the  latter 
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having  a  number  of  agencies  and  with  greater  business  or  capital  to 
sustain  them.  It  is  proper,  first,  in  determining:  the  rights  of  these 
parties,  to  ascertain  the  extent  to  which  the  chancellor  may  ^o  in 
giving  the  relief  sought  by  the  appellees  upon  the  facts  alleged  in 
their  petitions.  There  is  a  plain  distinction  between  the  by-law  of 
a  corporation  that  must  always,  at  least,  be  within  the  implied 
terms  of  the  grant  made  by  the  sovereign  and  by-laws  enacted  by  a 
voluntary  association  that  derives  its  existence  from  the  contract 
between  its  members.  A  member  can  withdraw  from  a  voluntary 
association  when  he  pleases,  and,  as  a  general  rule,  such  by-laws  as 
are  adopted  by  the  association  will  be  held  binding  on  its  members^ 
If  they  have  been  agreed  upon  by  the  members  to  be  framed  in  a 
certain  manner,  and  that  mode  is  followed,  it  is  but  seldom  that  the 
chancellor  will  interfere. 

In  this  case,  while  the  appellant  is  without  capital,  it  is  organ- 
ized as  a  busiuess  body,  and  its  members,  by  reason  of  their  con- 
nection with  it,  are  given  a  standing  as  insurance  men,  and 
when  indorsed  by  the  association  in  the  way  of  membership,, 
their  honor,  fidelity  and  ability  in  the  discharge  of  their  duties 
will  scarcely  be  questioned  by  the  public;  and,  besides,  they  have 
become  interested  in  the  building  they  occupy  under  a  lease,  with 
certain  maps,  charts,  <S:c.,  that  Kive  information  as  to  the  character 
and  location  of  the  various  buildings  in  the  city  of  Louisville,  and 
to  be  expelled  from  all  basiness  intercourse  with  such  an  association 
becomes  at  once  a  matter  of  pecuniary  loss  to  the  appellees.  There- 
fore, in  this  character  of  case,  if  the  by-laws  enacted  violate  the 
public  policy  of  the  StiUe,  or  if  they  are  a  departure  from  the  object 
sought  to  be  accomplished  by  the  contracting  parties,  and  are  unjust 
and  unreasonable,  the  chancellor  will  not  hesitate,  when  called  on, 
to  protect  the  parties  in  the  enjoyment  of  their  rights  as  members  of 
the  association. 

The  m^ority  in  this  case  have  undertaken  to  control  the  business 
of  these  appellees;  to  say  how  many  solicitors  they  shall  employ, 
and  whom  they  shall  employ;  to  renounce  all  business  intercourse 
with  them  upon  their  refusal  to  submit  to  rules  and  regulations  that 
are  unreasonable  and  oppressive;  and  with  no  adequate  remedy  at 
Jaw,  a  court  of  equity  is  the  proper  tribunal  from  which  a  restrain- 
ing order  should  go  preventing  this  unlawful  action  on  the  part  of 
the  majority. 

The  trial  as  to  one  or  more  of  these  appellees  was  had  in  great 
haste  by  the  association  when  learning  that  the  chancellor  was  at 
the  time  being  asked  to  issue  a  temporary  injunction,  and  the  appel- 
l^jes  suspended  from  all  business  intercourse  with  their  fellow  mem- 
bers, and  the  $50  deposited  by  each  forfeited  to  the  association, 
because  of  their  refusal  to  permit  their  private  business  to  be  regu- 
lated by  the  association,  and  in  declining  to  discharge  their  em- 
ployes at  its  dictation. 

The  doctrine  as  to  the  right  of  a  court  of  equity  to  interfere  in  this 
class  of  cases  is  well  stated  in  the  case  of  Otto  v.  Tailors'  Union,  75 
Cal.,  313.  It  is  there  said :  **Court3  will  interfere  for  the  purpose  of 
protecting  property  rights  of  voluntary  associations  in  all  proper 
cases,  and  where  they  take  jurisdiction,  will  follow  and  enforce,  so 
far  as  is  applicable,  the  rules  for  incorporated  bodies  of  a  like  char- 
acter." In  that  case  Otto,  a  member  of  the  union,  had  been  ex- 
pelled for  working  for  parties  against  whom  the  strike  had  been 
ordered)  and  his  trial  the  court  held  *'was  a  travesty  on  justice  and 
lacking  all  the  elements  of  fairness  ^d  good  faith,  which  should 
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characterize  the  action  of  men  in  passing  on  the  rights  of  their  fel- 
low men."  ' 

The  by-laws  under  which  these  appellants  acted  were  not  only  in 
violation  of  the  spirit  and  meaning  of  the  organic  law  of  the  a<KO- 
ciation,  but  subversive  of  every  rule  of  right  known  to  the  common 
law,  and  in  direct  hostility  to  every  organic  law  upon  which  free 
government  is  based  A  conviction  and  saspenslon  of  the  member 
lollow  unless  the  accused,  within  twenty-four  hours  after  the  formal 
declaration  of  the  accusation  against  him,  appears  and  establishes 
his  innocence;  and  for  the  privilege  of  having  such  an  investiga- 
tion, he  is  required  to  deposit  $50  that  is  forfeited  to  the  association 
in  the  event  the  innocence  of  the  accused  is  not  shown.  He  is  de- 
nied the  privilege  of  showing  that  his  business  required  the  employ- 
ment of  more  than  one  solicitor,  or  that  the  by-law  requiring  him 
to  discharge  those  in  his  employ  is  in  violation  of  the  law  of  the 
land,  but  is  compelled  to  abandon  all  business  intercourse  with  his 
fellow  members,  and  submit  to  a  judgment  of  suspension  that  no 
chancellor  should  hesitate  in  adjudging  null  and  void. 

While  members  of  a  voluntary  association  must  abide  by  its  rules 
and  regulations,  unless  contrary  to  the  fundamental  law  of  the 
order,  or  in  violation  of  the  law  of  the  land,  and  even  then  the 
chancellor  might  be  powerless  to  afford  relief,  still,  when  the  sas- 
pension  or  expulsion  results  necessarily,  as*  it  must  in  this  case,  ip 
affecting  the  financial  standing  of  the  appellees,  as  well  as  in  depriv- 
ing them  of  the  use  of  property  that  is  common  to  all,  however 
insignificant  its  value,  we  perceive  no  reason  for  denying  the  relief 
sought.  The  majority  of  the  members,  under  the  guise  of  produc- 
ing harmony  in  this  business  association,  have  taken  from  these 
individual  nienibtirs  the  right  to  determine  how  many  men  they 
shall  employ  in  their  private  business,  and  then  only  such  as  the 
association  may  think  fit  for  the  position;  nor  can  they  employ  a 
solicitor  for  a  less  period  than  six  months,  or  offer  a  solicitor  an  em- 
ployment within  twelve  months  after  the  solicitor  has  severed  his 
connection  with  any  other  member;  is  compellwl  to  discharge  those 
in  his  employ,  if  he  has  more  than  on6,  and,  if  these  by-laws  are 
enforced,  liave  placed  their  business  under  the  control  of  the  major- 
ity vote  of  the  association — a  power,  the  exercise  of  which  was  not 
given  by  the  fundamental  law  of  the  order,  and,  doubtless,  not  con- 
templated when  the  association  was  formeti.  The  purpose,  we 
think,  from  the  character  of  this  corporate  legislation,  was  to  dis- 
criminate in  favor  of  certain  insui'ance  conj panics  agiunst  the  appel- 
lees; but  as  those  by-laws  were  adopted  by  nearly  all  the  members 
it  may  be  assumed  that  no  such  motive  influenced  the  action  of  the 
association  in  passing  them. 

The  common-law  rule,  recognized  and  adopted  when  business  re- 
lations were  not  so  multiplied  and  extensive  as  now,  and  when  less 
necessity  existed  for  enforcing  it,  condemned  all  such  restrictions 
upon  trade  and  bUvSiness  intercourse  with  men. as  is  found  to  exist  in 
this  case.  The  right  of  one  to  control  h  s  own  property  as  he  pleases 
and  to  employ  thase  necessary  to  aid  him  in  his  basiness  upon  such 
terms  as  may  be  agreed  on,  when  not  in  violation  of  the  law  of  the 
land,  is  the  rule  of  the  common  law,  and  the  right  of  the  laborer  to 
dispose  of  his  skill  and  industry  to  whom  he  pleases,  and  for  the 
price  agreed  on,  is  embraced  within  the  same  rule.  In  all  classes  of 
business  the  employer  and  the  employe  should  be  allowed  to  con- 
tract with  each  other,  unrestrained  by  others  who  may  demand  that 
the  one  shall  give  more  or  the  other  receive  less,  and,  as  a  general 
rule,  when  restrictions  are  placed  upon  their  rights  by  combinations 
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or  associations  of  men,  they  will  be  regarded  as  in  violation  of  law 
And  void. 

An  association  organized  for  the  purpose  of  advancing  the  private 
interests  of  members,  by  which  one  or  all  are  prevented  from  em- 
ploying only  a  certain  number  of  laborers  or  agents  in  the  conduct 
of  the  business  of  each,  and  then  only  at  a  fixed  rate,  is  an  incentive 
for  those  seeking  employment  as  agents  in  the  same  line  of  business 
to  organize  counter-associations,  that  are  always  attempted  to  be 
Justified  under  the  plea  of  self- protection,  when  both  are  in  direct 
violation  of  law. 

Cooley  on  Torts,  page  280,  says:  '*Any  one  has  an  undoubted 
right  to  refuse  to  be  employed  by  another,  but  he  has  no  risrht  what- 
ever to  resort  to  compulsion  of  any  sort  to  keep  others  from  em- 
ployment." "It  is  also  indictable  to  combine  to  engross  under  one 
control  any  particular  business  staple,  so  as  to  force  from  the  com- 
munity its  purchase  at  exorbitant  prices."  7  Wharton,  Criminal 
Law,  section  2324. 

In  the  case  of  Hilton  v.  Erkerly,  Ellis  &  Blackburn,  9  B.,  73, 
eighteen  owners  of  cotton  mills  in  Lancaster,  England,  formed  a 
combination  by  which  they  agreed  that  for  twelve  months  they 
would  each  carry  on  their  mills  with  respect  to  whom  they  should 
employ;  the  wages  they  should  pay;  the  times  they  should  keep 
open,  Ac,  according  to  the  direction  of  the  majority  of  the  others. 
Tne  agreement  was  held  to  be  illegal,  because  they  had  surrendered 
their  discretion  as  to  whom  they  should  employ,  and  were  pre- 
vented from  paying  any  sum  for  wages  except  such  as  were  fixed  by 
the  majority,  and  could  only  employ  such  |)ersons  as  the  majority 
would  authorize.  That  case  is  very  much  like  the  case  being  con- 
sidered, and  the  English  court  reached  the  conclusion,  based  on  the 
rule  of  the  common  law,  that  these  were  regulations  restraining  each 
man's  power  of  carrying  on  his  trade  according  to  his  discretion, 
denying  him  the  right  to  employ  others,  and,  therefore,  ^uch  re- 
straints on  trade  as  could  not  be  enforced.  *  Stanton  v.  Allen,  5 
Denlo,  434;  People  v.  Fisher,  14  Wendell,  9;  Morris  Goal  Co.  v. 
Barclay,  68  Penn.  St.,  173;  People  v.  Medical  Society,  24  Bar..  572. 

This  court,  in  every  instance  where  the  questions  involved  here, 
or  those  similar  in  their  character,  have  been  presented,  has  fol- 
lowed the  common-law  doctrine,  and  what  the  common  law  con- 
demns as  injurious  to  the  public,  in  restraint  of  trade,  and  leading 
to  disastrous  results,  is  now  insisted  by  the  appellants  as  being  a 
restraint  upon  the  exercise  of  individual  rights.  We  think  the  ex- 
perience of  business  life  exemplifies  the  wisdom  of  the  principle 
recognized,  and  if  required  to  depart  from  it,  we  would  feel  inclined 
to  make  it  more  rigid  in  its  application  than  is  now  sanctioned  by 
law. 

In  the  case  of  Sayre  v.  Louisville  Union  Benevolent  Association 
(1  Duvall,  146),  organized  for  the  purpose  of  affording  relief  to  sick 
and  disabled  members,  with  the  power  to  adopt  such  rules  for  their 
mutual  interests  and  as  common  carriers  as  shall  seeiH  proper.  The 
society  passed  a  by-law  declaring  that  no  member  shall  go  into  any 
river  or  trade  and  work  tor  less  than  a  fixed  sura,  or  carry  any 
freight  for  less  than  the  established  rate  in  the  trade,  and  prohibit- 
ing members  from  advertising  or  working  for  any  boat  not  repre- 
sented in  the  association  or  acting  in  concert  with  it,  and  assessing  a 
penalty  for  the  violation  of  these  by-laws.  Sayre  was  a'  member  of 
the  association  and  subscribed  his  name  to  the  by-laws.  He  was 
sued  to  recover  a  fine  of  $250  for  carrying  freight  for  less  than  the 
established  rate,  and  it  was  held  that  the  by-law  under  which  the 
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fine  was  imposed  was  illegal  and  void.  The  court,  in  discos^ing  the 
question,  laid  some  stress  upon  tlie  fact  that  the  parties  to  the  asso^ 
elation  were  common  carriers,  and,  therefore,  compelled  by  law  to 
carry  freight  for  a  reasonable  price;  but  an  examination  of  the  au- 
thorities, as  well  as  the  doctrine  announced  in  that  case,  will  show 
that  any  agreement  or  combination  for  the  purpose  of  depressing  the 
price  of  wages,  or  elevating  them,  to  the  injury  of  the  public,  a 
a  conspiracy  at  the  common  law  and  subject  to  indictment  The 
laborer  has  the  right  to  fix  his  own  price  for  his  labor,  and  the  em- 
ployer the  sum  he  is  willing  to  pay,  and  combinations  entered  into 
for  the  purpose  of  preventing  the  exercise  of  these  rights,  are  un- 
lawful. 

In  the  case  of  Nash  v.  Page,  where  ten  warehousemen  of  the  city 
of  Louisville  undertook  to  exclude  the  plaintiff  from  their  ware- 
houses as  a  buyer,  it  was  held  that  the  result  of  such  conduct  was  to 
deprive  the  producers  and  sellers  of  free  and  full  competition,  and 
their  action  was,  therefore,  condemned. 

In  the  case  of  Anderson  v.  Jett,  88  Ky.,  — ,  the  owners  of  tuo 
steamboats,  rivals  in  business,  in  order  to  prevent  competition  agreed 
to  pool  their  profits.  It  was  held  that,  as  the  object  of  the  contract 
was  to  prevent  competition  in  the  trade,  the  contract  was  void,  and 
no  recovery  could  be  had  for  its  breach. 

We  do  not  mean  to  adjudge  that  every  agreement  or  combination 
detrimental  to  trade  and  injurious  to  the  public  is  an  indictable 
offense;  that  question  is  not  before  us;  but  we  do  adjudge  that  the 
restraint  placed  upon  these  appellees  by  the  by-laws  of  the  associa- 
tion, as  to  the  number  of  solicitors  they  may  employ  and  the  time 
of  employment,  and  the  compensation  to  be  paid  them,  and  forbid- 
ding them  to  contract  with  a  solicitor  so  as  to  make  his  pay  depend 
on  the  number  of  risks  he  procures,  and  forbidding  an  employment 
of  a  solicitor  who  has  severed  his  connection  with  another  member, 
are  each  and  all  in  violation  of  law,  and  the  Jud^rment  of  the  chan- 
cellor giving  the  appellees  all  the  rights  pertaining  to  other  mem- 
bers of  the  association  must  be  affirmed. 


Neal  v.  Neal.,  &c. 

(Filed  March  24,  1891— iVb/  to  be  reported.) 

1,  DecedenVs  estate — Advancements — The  decision  of  the  chanoeUor  eqnal- 
izing  advancements  to  heirs  will  not  be  distarbed  where  no  injustice  ap- 
pears to  have  been  done. 

2.  Services  rendered  to  decedent — ^The  appeUant,  a  son  of  decedent,  havinff 
resided  some  time  with  his  father  and  rendered  only  such  services  as  were 
dictated  by  affection  for  the  father,  or  such  services  as  one  neighbor  would 
render  another  without  expectation  of  reward,  is  not  entitled  to  compensa- 
tion as  a  claim  against  the  estate.  The  tact  that  appellant  had  as  admin- 
istrator distributed  a  large  portion  of  the  estate  among  the  heirs  before 
asserting  his  claim  for  services,  strengthens  the  position  that  said  claim  i» 
unjust. 

W.  P.  Ross  for  appellant. 

H.  L.  Stone  and  Jno.  C.  Norvel  for  appellees. 

Appeal  ftrom  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 
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This  action  involves  the  settlement  of  the  estate  of  Wm.  Neal, 
deceased,  and  was  transferred  from  the  county  court,  where  a  peti- 
tion had  been  filed  for  the  division  of  the  land  of  the  intestate,  to 
the  circuit  court,  on  the  ground  that  advancements  had  been  made 
to  the  children,  and  the  personalty  being  exhausted,  it  was  neces- 
sary to  resort  to  the  land  m  order  to  equalize  the  heirs.  There  are 
only  two  questions  necessary  to  be  considered,  the  one  in  reference 
to  the  advancements,  and  the  other  as  to  the  claim  for  personal 
services  rendered  his  father  by  the  appellant.  Some  exceptions 
were  filed  to  depositions  and  to  claims  of  minor  importance,  and 
that  would  not,  if  determined  either  way,  prejudice  the  rights 
of  the  parties,  and  if  the  exceptions  to  the  depositions  had  been 
sustained,  it  would  not  have  afl'ected  the  result 

The  testimony  as  to  the  advancements  is  conflicting,  but  it  is  ap- 
parent, from  the  general  character  of  the  proof,  that  the  father  of 
these  children  was  attempting  to  equalize  them  in  advancements 
during  his  life,  and  while  the  book  in  which  the  advancements 
were  charged  has  been  lost  or  destroyed,  it  may  be  sifely  assumed 
from  the  testimony  that  the  father  was  seeking  equality  in  the  dis- 
tribution he  had  made;  and  while  the  chancellor  has  charged  some 
of  the  children  more  than  the  others  the  difference  is  slight,  and 
this  court,  after  the  question  has  been  passed  on  by  the  chancellor 
below  and  his  commissioner,  will  not  disturb  it,  unless  satisfied  that 
injustice  has  been  done.  The  claim  for  personal  services  rendered  • 
the  father  by  the  appellant  was,  in  our  opinion,  properly  rejected. 
The  brothers  and  sisters  of  the  appellant  had  removed  from  Nicholas 
county  many  years  before  the  death  of  their  father,  and  the  appel- 
lant resided  with  him  on  the  farm  and  took  care  of  and  managed  it 
until  he  removed  to  the  adjoinitig  farm  that  his  father  sold  him, 
and  which  was  to  be  paid  for  at  the  latter's  death,  the  appellant  to 
retain  one-fourth  of  the  purchase  money,  as  that  much  he  was  or 
w*ould  have  been  entitled  to  of  the  lana  if  no  sale  had  been  made. 
The  intestate  was  over  eighty  years  of  age,  and  for  two  years  prior 
to  his  death  was  in  a  helpless  condition,  and  required  and  received 
much  attention  from  his  son.  He  was  almost  an  imbecile  and  unable 
to  attend  to  his  business.  The  appellant  after  his  marriage  lived 
with  his  father  for  several  years,  and  no  doubt  did  many  acts  of 
kindness  for  him,  all  of  which  were  appreciated  by  the  old  man,  and 
favors  bestowed  on  the  son  in  consideration  of  these  services,  that 
'Could  not  be  bestowed  on  his  children  who  lived  in  a  distant  county 
and  were  not  near  enough  to  comfort  him  in  his  declining  years,  or 
to  perform  such  service  as  should  have  been  prompted  by  a  child's 
affection  for  his  parent. 

The  character  of  service  rendered  and  the  business  relations  of  the 
father  and  son  would  not  authorize  the  conclusion  that  an  obligation 
existed  on  the  part  of  the  intestate  to  pay  the  son  money  for  aiding 
in  managing  the  farm  or  in  performing  other  personal  service.  The 
management  of  the  farm  consisted  in  the  aid  that  one  ne'ghbor 
would  afford  another  when  needing  it,  with  the  obligation  to  make 
such  kindness  reciprocal,  as  was  done  by  the  father,  as  the  testimony 
shows. 

Besides,  an  examination  of  the  record  will  show  that  the  appel- 
lant did  not  assert,  even  in  his  own  mind,  any  primary  claim  against 
the  father's  estate  for  these  services  until  long  after  he  had  admin- 
istered on  his  estate.  A  C()nsiderable  sum  of  money  had  been  paid 
out  to  the  distributees,  his  brothers  and  sisters,  as  their  portion  of 
the  personalty,  leaving  but  a  small  sum  in  appellant's  hands  as  ad- 
ministrator, when  he  must  have  known,  if  he  then  intended  to  assert 
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this  claim,  that  he  had  the  right  to  retain  it  as  administrator,  apoD 
making  a  proper  voucher,  but  instead  of  doing  this,  he  distributes  all 
the  personalty,  and  then  asserts  his  claim  for  services  that  requires  a 
resort  to  the  land  in  order  to  satisfy  his  demand.  Such  a  claim,  if 
allowed  under  the  circumstances,  would  result-  in  the  chancellor 
substituting  a  pecuniary  recompense  for  an  unselfish  affection  and  re- 
warding  the  son  in  money  for  services  to  the  father  that  should  have 
been  prompted  alone  by  filial  affection. 
The  Judgment  below  must  be  affirmed. 


Roberts  and  Phelps  &  CJo.  v.  Bruce. 

(FUed  March  28, 1891— iVo<  to  be  reported.) 

Lien — Indemnity — Surety — Sudrogatton — The  holder  of  a  pnrchase  money  note 
for  f2,80O,  secured  by  a  lien  on  land  retained  in  a  deed,  obtained  a  personal 
judgment  on  the  note  without  enforcing  the  lien;  the  debtor,  for  the  par- 
pose  of  raisinpr  money  to  pay  off  said  debt,  agreed  with  appellee  that  the 
creditor  should  assign  said  judgment  and  note  to  appellee  as  indemnity  to 
secure  him  as  surety  in  raising  the  money  to  pay  off  said  debt,  and  farther 
**to  indemnify  him  in  any  and  all  obligations  upon  which  he  is  now  or  may  be 
.hereafter  held  as  the  security"  for  the  debtor.  The  assignment  of  the  note 
and  judgments  were  made,  and  appellee  became  surety,  first  to  a  bank  for 
the  money  which  was  applied  in  payment  of  said  debt,  and  afterward  rari- 
ous  arrangements  were  made  b^'  borrowing  money  from  difiTerent  parties  to 
pay  this  debt,  as  well  as  others,  appellee  being  surety  in  such  loans.  After 
the  debtor  became  insolvent  and  made  a  deed  of  assignment  for  benefit  of 
his  creditors,  the  appellants  as  general  creditors  resist  the  claim  of  appellee 
to  the  lien  by  reason  of  the  assignment  of  the  note  and  Judgment  as  in- 
demnity. IfeM— That  appellee  is  entitled  to  the  benefit  of  the  lien  assiffoed 
to  him.  It  is  clear  that  a  surety  when  he  renews  the  suretyship  to  a  differ- 
ent party,  but  to  raise  money  to  pay  the  first  liability,  should  be  entitled  to 
retain  any  indemnity  in  his  possession  or  under  his  control.  Its  cootino- 
ance  for  his  security  should  not  be  affected  by  the  change.  Besides  the  lien 
retained  in  the  deed  gave  notice  to  all  creditors  of  the  amount  of  indebted- 
ness existing  as  a  prior  lieu  on  said  land,  and  no  one  could  haye  been  de^ 
oeiyed  or  misled  thereby. 

John  D,  Carroll  for  appellants. 

Wm.  Carroll  and  Thos.  H.  Hlnes  for  appellee. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

Stanley  Bruce  made  an  assiprnment  for  the  benefit  of  his  creditor 
generally,  in  1887,  being  then  the  owner  of  a  tract  of  land,  ujwn 
which  his  brother,  the  appellee,  W.  O.  Bruce,  claims  to  have  a  lien 
for  money  paid  by  him  as  the  security  of  Stanley  Bruce  to  the  ex- 
tent of  the  amount  of  a  note  given  by  the  latter  for  a  part  of  the 
purchase  money  of  the  land,  and  which  W.  O.  Bruce  claims  was 
assigned  to  hinj  as  indemnity. 

The  appellants,  who  »re  preneral  creditors  of  Stanley  Bruce,  deny 
the  existence  of  any  such  lien;  and  a  brief  statement  of  facts,  as  to 
which  there  is  little  dispute  between  the  parties,  is  necessary  to  a 
consideration  of  the  Question. 

In  1877  Frances  Keily  held  a  note  upon  Stanley  Bruce  for  $2,800, 
bearing  ten  per  cent,  interest,  dated  April  80,  1876,  and  due  one  day 
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thereafter,  which  had  been  executed  for  a  part  of  the  purchase 
money  of  the  land;  and  in  that  year  she  obtained  a  personal  judg- 
ment only  upon  it,  none  being  sought  to  enforce  the  lien.  This  she 
had  a  right  to  do  without  its  operating  to  destroy  the  lien. 

Stanley  Bruce  desired  to  pay  the  Judgment,  but  did  not  have  the 
money.  He  applied  to  the  appellee  to  become  his  surety  to  a  bank 
for  it,  but  the  appellee  refused,  because  he  was  already  his  surety  to 
L.  M.  Sanfordand  D.  F.  Caplinger  for  considerable  sums. 

It  was  jftnaily  agreed,  however,  that  if  he  would  do  so,  the  note 
and  judgment  upon  it  should  be  assigned  by  Frances  Kelly  to  him 
to  secure  him  as  to  the  Sanford  and  Caplineer  debts,  the  debt  to  be 
then  created  in  the  bank,  and  all  other  debts  upon  which  he  was 
then  or  might  become  bound  as  the  surety  of  his  brother;  and  there- 
upon, on  June  5, 1878,  he  did  become  such  surety  to  the  bank  uponi 
a  note  for  $3,968,  the  proceeds  of  which  were  at  once  paid  to  Mrs. 
Kelly.  The  evidence  shows  that  this  was  substantially  the  agree- 
ment between  the  two  brothers,  but  it  was  not  then  reduced  ta 
writing,  nor  was  this  necessary  to  its  validity. 

There  is  no  question  but  what  up  to  this  time  there  was  a  lien 
upon  the  land  for  the  payment  of  the  note  held  by  Mrs.  Kelly,  or 
the  judgment  that  had  been  rendered  upon  it.  The  note  was,  how- 
ever, not  assigned  by  her  to  the  appellee  until  June  29,  J878,  or 
twenty-four  days  after;she  had  been  paid;  but  it  was  then  done  in 
pursuance  of  and  to  carry  out  the  agreement  previously  made  be- 
tween the  Bruces.  She  also  at  the  same  time  authorized  her  attor- 
ney to  assign  the  judgment  to  the  appellee,  and  he  did  so  on  July 
5,  1878. 

In  June,  1882,  a  part  of  the  land  was  mortgaged  to  a  third  party 
to  obtain  money  to  pay  the  bank  debt  in  part.  In  this  mortgage  the 
appellee  united,  owing  to  his  holding  the  lien  debt  upon  the  land, 
but  only  to  the  extent  of  giving  the  mortgagee  the  first  lien;  and  at 
this  lime  the  parol  agreement  between  the  Bruces,  already  recited^ 
was  reduced  to  writing. 

Subsequently  $1,(X)0  was  borrowed  of  S.  E.  DeHaven  to  pay  the 
balance  of  the  bank  debt,  and  the  appellee  became  the  surety  upon 
it,  and  it  is  one  of  the  debts  as  to  which  he  now  claims  to  be  Indem* 
nified  by  the  Kelly  purchase  money  debt. 

Money  was  also  borrowed  of  R.  L.  Ricketts  to  pay  upon  the  San- 
ford and  Caplinger  debts,  the  appellee  also  becoming  surety  for  it; 
and  as  to  it,  and  the  remainder  of  the  Sanford  debt,  he  also  claims 
the  same  indemnity. 

The  three  debts  to  DeHaven,  Ricketts  and  Sanford  amount  to  much 
more  than  the  Kelly  debt,  and  the  appellee  has  paid  all  of  them* 
If  he  is  entitled  to  priority  over  the  general  creditors  as  to  the  land, 
or  the  proceeds  of  a  sale  of  it,  it  is  of  course  only  to  the  amount  Oi 
the  Kelly  debt,  and  this  is  all  that  the  lower  court  allowed. 

The  appellants  contend,  first,  that  when  Mrs.  Kelly  assigned  the 
note,  and  her  attorney  the  judgment  to  the  appellee,  her  debt  had 
been  extinguished  by  its  prior  payment  to  her,  and  that  as  none 
then  existed,  the  appellee  acquired  nothing  by  the  assignment. 

If  this  be  true,  then  of  course  no  indemnity  ever  existed,  and  it 
cuts  ofl"  all  other  questions. 

If  not  true,  then  the  appellants  say  the  parol  agreement  betweea 
the  Bruces  as  to  indemnity,  and,  in  fact,  embraced  the  bank  debt 
only;  that  upon  two  of  the  seven  renewals  of  the  notes  for  it  the 
appellee  was  not  bound:  and  that  the  moment  he  ceased  to  be  liable 
the  indemnity  died,  although  he  subsequently  became  bound  again 
for  the  same  debt;  and  if  this  be  not  so,  then,  lastly,  even  if  the 
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agreement,  as  originally  made,  also  embraced  the  Caplinger  and 
Sanford  debts  and  any  debts  upon  which  the  appellee  might  there- 
after become  bound  as  the  surety  of  Stanley  Bruce,  yet  the  bank 
and  the  Caplinger  notes  were  paid;  that  the  DeHaven  and  theRiok- 
etts  debts  were  new  ones  subsequently  created,  and  that  any  a«nree- 
raent  between  the  Bruces  that  the  Kelly  debt  should  be  held  by  the 
appellee  as  indemnity  for  any  liability  as  surety  for  his  brother  to 
be  created  in  future  was  not  valid  as  to  the  future  creditors  of  Stan- 
ley Bruce. 

None  of  these  positions  can  upon  the  facts  of  this  case  be  sustained. 
Undoubtedly  the  absolute  payment  of  a  debt,  without  any  agree- 
ment or  understanding  that  it  is  to  continue  in  force  for  some 
purpose  or  the  benefit  of  some  one,  terminates  not  only  its  exist- 
ence, but  that  of  any  lien  to  secure  its  payment. 

It  can  not  be  revived  by  any  subsequent  agreement,  nor  again 
be  forced  into  life  to  secure  a  new  debt  or  some  other  engagement. 

Freeman  on  Judgments,  section  466,  says:  **Payment  pr<Kluces  a 
permanent  and  irrevocable  discharge,  after  which  the  judgnaent 
can  not  be  restored  by  any  subsequent  agreement,  nor  kept  on  foot  to 
cover  new  and  distinct  engagements.'' 

In  accordance  with  this  well  settled  rule  it  was  held  by  this  court, 
in  Thompson'.^  adm'r,  &c.  v.  George,  86  Ky.,  311,  that  the  re-deliv- 
ery of  a  mortgiige,  which  had  been  satisfied  by  the  payment  of  the 
debt  it  was  given  to  secure,  upon  the  agreement  that  it  should  se- 
cure another  debt,  created  no  lien. 

It  is  true  equity  could  not  substitute  the  app?llee  to  the  right  of 
Mrs.  Kelly  as  to  her  debt,  as  it  would  if  he  had  piiid  it  as  surety 
for  it.  It  had  to  be  done  by  agreement,  and  could  not  be  by  equita- 
ble subrogation.  It  is  also  true  she  was  not  present  when  the  agree- 
ment was  made  between  the  Bruces,  but  by  the  payment  to  her  they 
became  the  only  interested  parties;  the  note  was  not  surrendered  to 
the  debtor,  nor  any  entry  of  satisfaction  of  judgment  made;  there 
was  no  intention  that  the  lien  should  be  released,  and  in  a  short  time 
after  the  agreement  was  made  she,  in  conformity  to  it,  assigned  the 
note,  and  had  her  attorney  assign  the  judgment  to  the  appellee. 

Upon  such  a  state  of  case  it  should  not  be  held  that  the  debt  was 
extinguished  by  the  payment  to  Mrs.  Kelly.  This  would  be  inequi- 
table. The  chanceUor  would  not  listen  to  the  debtor,  Stanley  Bruce, 
-were  he  asking  it.  It  was  virtually  a  payment  by  the  appellee 
Tinder  an  agreement  with  the  debtor  that  the  debt  was  to  remain  in 
lorce  as  his  indemnity.  The  agreement  was  made  by  them  in  good 
faith,  and  long  before  the  debts  of.  the  appellant  were  createil.  The 
obligation  did  not  die  with  the  payment  to  Mrs.  Kelly,  but  by  the 
agreement  of  the  parties  really  interested,  then  made,  survived  for 
the  benefit  of  the  appellee. 

It  is  true  he  did  not  go  upon  two  renewals  of  the  bank  note,  each 
lasting  about  six  months,  the  one  in  August,  1880,  and  the  other  in 
August,  1881;  but  thereafter  he  again  became  and  was  bound  for  it 
when  the  money  was  gotten  of  DeHaven,  and  also  when  the  agree- 
ment with  his  brother  was  reduced  to  writing  in  June,  1882.  Jt  was 
the  same  debt.  The  Kelly  note  was  never  surrendered  by  him,  nor 
was  the  judgment  upon  it  ever  i-eleased.  In  fact  he  remained  bound 
;all  the  time  for  the  Sanford  debt,  and  also  for  the  Caplinger  debt 
until  the  Ricketts  money  was  borrowed.  When  he  again  became 
bound  for  the  bank  debt  his  right  to  the  Kelly  debt  as  indemnity' 
again  attached  by  virtue  of  the  agreement  between  him  and  his 
brother,  it  never  having  been  surrendered.  This  intention  and 
oinderstanding  is  shown  by  the  writing  of  Juue,  1882,  signed  by  both 
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of  them,  and  which  recites:  "W.  O.  Bruce  holds  said  note  and  Judg- 
ment to  indemnify  and  secure  him  as  the  security  of  said  Stanley 
Bruce  in  a  note  to  the  bank  of  Newcastle,  and  in  a  note  to  L.  M. 
Sanford  and  D.  F.  Caplinger,  and  further  to  indemnify  and  secure 
him  in  any  and  all  obligations  upon  which  he  U  now  or  may  be 
hereafter  held  as  the  security  of  said  Stanley  Bruce." 

It  is  said,  however,  that  the  bank  and  the  Caplinsrer  debts  were 
paid;  that  the  DeHaven  and  Rickett's  debts  were  new  ones,  and  that 
the  indemnity  could  not  apply  to  them,  even  if  that  were  the  agrree- 
ment,  because  it  could  not  be  made  to  cover  any  future  liability  of 
the  appellee  as  surety  of  Stanley  Bruce.  They  were  created,  how- 
ever, to  raise  money  to  pay  off  the  debts  upon  which  the  app9llee 
was  liable  as  surety,  ana  as  to  which  he  held  the  indemnity. 

In  such  a  case,  in  the  absence  even  of  an  express  agreernent  to  that 
eflTect  between  the  parties,  the  security  should  have  the  rijrtit  to  c jn- 
tinue  to  hold  his  indemnity.  His  liability,  although  to  another 
party,  still  continues,  and  the  money  raised  having:  b^en  applierl  in 
payment  of  the  ori«:inal  debt,  his  rijjht  to  the  indemnity  should  be 
upheld  in  equity.  In  our  examination  we  have  been  able  to  find  no 
case  upon  this  point,  but  any  other  rule  v/ould  be  inequitable  and 
contrary  to  natural  justice. 

If  a  security,  when  he  pays  the  debt,  be  entitled,  because  it  is  equi- 
table, to  the  benefit  as  against  the  debtor  of  all  collateral  securities 
held  by  the  creditor,  eiiually  should  a  surety,  when  he  renews  the 
suretyship  to  a  different  party,  but  to  raise  money  to  pay  the  first 
liability,  be  entitled  to  retain  any  indemnity  in  his  possession  or 
under  his  control.  Its  continuance  for  his  security  should  not  be 
affected  by  the  change. 

This  court,  in  the  case  of  the  Louisville  Banking  Co.  v.  Leonard, 
trustee,  Ac,  11  Kv.  Law  Rep.,  917,  held  that  a  mortgage  upon  real 
estate  for  a  certain  sum,  given  bona  Jide,  to  secure  future  advances  is 
valid. 

That  decision  is  supported  by  both  reason  and  authority;  and  like- 
wise we  see  no  reason  why  an  indemnity  like  this  one  should  not 
be  valid  where  the  parties  have,  in  good  faith,  agreed  that  it  shall 
secure  the  surety  in  liabilities  that  may  be  thereafter  assumed  for 
the  principal. 

No  one  here  was  liable  to  be  imposed  upon  to  his  injury.  The 
deed  to  Stanley  Bruce  gave  notice  to  every  one  that  the  purchase 
money  lien  existed.  The  judgment  for  the  amount  of  it  was  of 
record  as  well  as  the  assignment  of  it  to  the  appellee.  Every  one 
was  told  by  the  record  that  the  property  was  in  lien  for  a  certain 
sum.  There  was  no  secret  lien  that  might  operate  as  a  fraud  upon 
creditors.  True,  the  assignment  of  the  note  to  the  appellee  was  not 
of  record;  but  that  of  the  judgment  was,  and  really  it  made  no  dif- 
ference as  to  others  whether  the  lien  appeared  upon  record,  as 
held  by  Mrs.  Kelly  or  the  appellee. 

There  was  no  entry  of  satisfaction  or  release  of  lien.  The  debts 
of  the  appellants  were  created  not  only  long  after  the  agreement  in 
parol  was  made  between  the  appellee  and  his  brother,  but  after  it  was 
recluced  to  writing  in  1882,  and  the  bona  fides  of  the  entire^  transac- 
tions being  beyond  doubt,  the  judgmentis  affirmed. 

Judge  Pry  or  not  sitting. 
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Wells  v.  Bubenackeb. 

(Filed  March  31,  1891— iVb^  to  be  reported.) 

Division  fences — This  action  was  for  trespass,  involyiog  the  troe  looationof 
a  division  fence,  and  the  jary,  ander  proper  instraotions,  havinfi:  located  same 
,  -where  a  fence  had  been  for  forty  years,  that  verdict  will  not  be  distorbed  od 
appeal,  as  it  seems  sustained  by  the  evidence. 

George  R.  Gill  and  Wall  &  Worthington  for  appellant. 

L.  W.  Robertson  and  Thomas  R.  Phister  for  appellee. 

Appeal  from  Mason  Circuit  Ck)urt. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellee,  as  tenant  of  William  Chamberline,  sued  the  appel- 
lant, in  trespass,  for  throwing  down  a  fence  on  Chamberline's  land, 
used  as  a  division  fence  between  lands  of  the  appellant  and  said 
Charaberline.  The  appellant  admits  that  he  threw  down  the  fence, 
but  says  that  the  appellee  had  recently  reset  it  over  on  his  land,  con- 
sequently, he  had  the  right  to  throw  it  down ;  and  the  appellee  deny- 
ing that  the  fence  was  reset  on  the  appellant's  land,  therefore,  the 
question  of  title  was  involved,  and  the  jury,  having  found  for  the 
appellee,  the  appellant  has  appealed. 

The  jury  having  found  from  the  evidence  that  the  fence  was  not 
reset  on  the  appellant's  land,  the  only  question  as  to  that  matter  is, 
if  properly  instructed,  was  their  verdict  flagrantly  against  the  evi- 
dence. 

The  positive  facts  before  the  jury,  in  regard  to  the  auestlon,  are: 
That  Pence  and  Bennett,  many  years  ago,  owned  the  respective 
tracts  of  land  now  owned  by  the  appellant  and  Chamberline;  that 
the  lane,  now  said  to  be  a  public  lane,  was  a  private  lane  on  the 
land  of  Bennett,  and  used  by  him  alone  for  his  own  convenience; 
that  in  1837  or  1838  (according  to  the  evidence  of  Mr.  Chandler)  he 
helped  Mr.  Pence  to  repair  the  fence  on  the  west  side  of  this  lane, 
said  Pence  owning  the  land  on  that  side  of  the  lane  and  claiming 
the  fence  as  his;  that  no*  many  years  thereafter,  Moran  having  be- 
come the  owner  of  the  Pence  laud,  and  Bennett  still  owning  the 
tract  on  the  east  side  of  the  said  western  fence,  Moran  claimed  that 
.  the  western  fence  was  too  far  west ;  consequently,  over  on  his  land. 
This  contention  caused  a  dispute,  and  it  was  settled  between  them 
by  having  the  lines  surveyed,  and  the  fence  moved  back  east  on 
the  line  that  they  agreed  on  as  the  true  division  line:  Bennett 
removing  the  fence  e^ist  of  that,  the  agreed  fence  remained  where  it 
was  thus  placed  for  over  forty  years,  and  until  1884,  or  thereabouts, 
as  the  true  dividing  line  between  these  two  tracts,  and  the  owners  of 
each  tract  adversely  held  and  claimed  the  tract  up  to  said  fence. 

Said  Chandler  pr.ves  the  foregoing  facts  in  detail ;  Dave  Adam» 
proves  them  so  far  as  the  agreed  line  and  fence  are  concerned; 
Chamberline  and  other  witnesses  prove  that  said  fence  was  recofr- 
nized  as  the  <nviding  line,  and  each  party  claimed  the  land  up  to  it. 
It  is  alst)  shown  that  the  appellant  often  recognized  this  fence  as 
being  on  the  true  line,  notably  in  acting  as  commissioner  to  allot 
Mrs.  Bennett  dower.  It  is  also  shown  that  in  1884  the  appellant 
moved  this  fence  back  on  Chamberline's  land,  and  when  the  appel- 
lee removed  it  back  to  its  right  place,  where  it  was  before,  the  ap- 
pellant threw  it  down. 

Now,  the  jury  having  been  properly  instructed,  the  verdict  of  the 
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Jury  is  not  flafi:rantly  against  the  evidence,  but  is,  in  our  opinion,  in 
accordance  with  its  weight. 
The  Judgment  is  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


Bank  of  Louisville  v.  Lockkidge,  <&c. 
{Filed  Nov.  12,  1890.) 

1.  Inx'oluntary  assignment — Rights  of  lien  creditors — In  the  distribution  of 
the  estate  of  an  insolvent  debtor,  who  has  committed  an  act  which  has  been 
declared  to  have  operated  as  an  assignment  nnder  the  statute,  a  creditor, 
whose  claim  is  partially  secured  by  a  contract  lien  on  the  debtor's  estate,  is- 
entitled  to  prove  the  balance  of  his  debt,  after  exhausting  his  lien,  and  to 
share  pro  rata  with  the  other  creditors  to  that  extent.  He  is  not  entitled  to 
share  pfo  rata  with  the  other  creditors  upon  the  full  amount  of  his  claim, 
without  regard  to  his  lien,  as  in  the  case  of  a  voluntary  assignment ;  nor  is 
he  required,  as  in  the  distribution  of  a  decedent's  estate,  to  wait  until  the 
(general  creditors  have  been  made  equal  with*  him  before  he  can  share  in  the 
general  estate. 

2.  Same — That  the  section  of  the  statute  concerning  involuntary  assign- 
ments, which  provides  that  **the  action  and  proceedings  as  to  the  mode  of 
proving  claims  and  otherwise,  shall  be  conducted  as  actions  and  proceed- 
ings for  the  settlement  of  the  estates  of  deceased  persons,"  was  intended 
to  regulate  merely  the  practice  and  not  to  determine  the  property  rights  of 
the  parties. 

Humphrey  &  Davie  and  W.  C.  Churchill  for  appellant. 

H.  L.  Stone  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

S.  Caye,  Jr.,  &  Co.,  a  firm  doing  business  in  Louisville,  having 
transferred  certain  bonds  to  the  appellant  to  secure  an  antecedent 
debt,  the  act  was,  upon  the  petition  of  the  appellee,  a  creditor  of 
the  firm,  adjudged  to  have  operated  as  an  assignment  of  all  his 
property  and  effects  under  the  statute  against  preferences  by  insol- 
vent debtors. 

The  appellant  holding  several  debts  against  the  firm,  which  were 
each  partially  secured  by  collaterals  (which  securities  were  not  af- 
fected by  the  preference  referred  to).  Insists  that,  in  the  distribution 
of  the  trust  estate,  it  has  the  right,  disregarding  the  collaterals,  to  a 
pro  rata  with  the  other  creditors  <.xi  the  whole  of  each  of  its  debts, 
to  the  extent  it  is  necessary  with  the  collaterals  to  pay  them.  The 
court  below,  however,  refused  to  allow  appellant  to  receive  any 
thing  more  upon  its  debts  until  the  general  creditors  had,  out  of  the 
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general  assets,  received  a  dividend  equal  to  what  appellant  had  real- 
ized from  its  collaterals.  The  correctness  of  this  ruling  presents  the 
only  question  on  this  appeal. 

The  contention  in  support  of  the  judgment  is,  that  under  the 
third  section  of  the  statute  concerning  involuntary  assignments, 
which  provides  that  **the  action  and  proceedings  as  to  the  mode  of 
proving  claims  and  otherwise,  shall  be  conducted  as  actions  and 
proceedings  for  the  settlement  of  the  estates  of  deceased  persons  are 
now  required  to  be  conducted,  so  far  as  the  same  are  applicable," 
the  assets  of  the  debtor  are  to  be  distributed,  as  in  the  case  of  the 
settlement  of  an  insolvent  decedent's  estate— that  is,  "if  any  cred- 
itor has  a  lien,  and  the  property  subject  to  the  lien  is  not  sutfieient 
to  discharge  the  debt,  he  shall  not  be  entitled  to  any  pf>rtion  of  the 
residue  of  the  estate,  until  all  of  the  creditors  not  bavins:  liens  shall 
have  received  a  sum  equal  pro  rata  with  such  lien  creditor.''  Sec- 
tion 34,  article  2,  chapter  39,  General  Statutes. 

Counsel  cites  as  sustaining  this  construction  a  dictum  in  McCallister 
V.  Havings  Bank,  80  Ky.,  389,  where  the  court,  referring  to  the  third 
section,  5 //pr«,  says:  **i?his  only  applies  to  the  manner  of  proving: 
claims  and  distributing  the  proceeds  of  the  estate  of  the  debtor,  and 
was  not  intended  to  determine  the  question  of  jurisdiction."  We 
hardly  think  that  the  expression  goes  to  the  extent  counsel  claims; 
but  be  that  as  it  maj',  the  only  question  before  the  court  was  one  of 
jurisdiction;  the  conflicting  rights  of  lien-holders  and  general  cred- 
itors were  not  involved;  the  mind  of  the  -^ourt  was  not  addressed, 
even  incidentally,  to  the  question  presented  here*  In  our  opinion 
the  section  will  bear  no  such  construction  as  is  claimed.  It  seems 
plain  to  us  that  its  purpose  was  to  lay  down  the  manner  of  proced- 
ure— the  practice  in  such  cases— and  not  to  determine  the  property 
rights  of  the  parties. 

The  seventh  section,  however,  determines  the  rights  of  a  certain 
class  of  creditors  hy  providing  thai  debts  due,  as  guardian  or  admin- 
istrator, shall  have  priority,  and  it  should  be  presumed  that  if  the 
Legislature  had  intended  to  declare  the  relative  rights  of  lien  cred- 
itors and  general  creditors,  it  would  have  done  so  by  lanjfuage 
equally  as  clear.  The  statute,  therefore,  being  silent  as  to  the  re- 
spective rights  of  these  creditors,  they  must  be  determined  upon 
equitable  principles. 

Nor  can  we  concur  in  the  appellant's  contention,  that  the  rule  ap- 
plied in  the  settlement  of  the  estate,  undei-  a  voluntary  assignment, 
controls  in  a  case  like  this.  In  the  cases  of  Logan  v.  Anderson,  18 
B.  M.,  118,  and  Citizens'  National  Bank  v.  Patterson,  78  Ky.,  291, 
the  rights  of  the  parties  were  purely  contractual ;  the  liens  which 
had  partially  secured  the  claims  of  some  of  the  creditors  were  ac- 
quired by  contract.  Their  rights,  under  the  aosignnient,  were  also 
procured  by  contract— by  the  voluntary  assignment  of  the  debtor, 
accepted  by  them.  The  purpose  of  each  of  these  contracts  was  to 
secure  the  payment  as  far  in  the  one  case  as  the  value  of  the  lien 
property,  and  as  far  in  the  other  case  as  the  value  of  the  asr^igned 
estate ;  and,  by  virtue  of  these  contracts,  the  creditor  with  the  lien 
had  the  light  to  look  to  both  funds  for  the  payment  of  the  whole 
debt.  Why?  Because,  as  so  fully  and  lucicfly  argued  in  the  two 
cases  cited,  the  parties  had  so  contracted. 

But  that  is  not  the  case  here.  While  the  bank  acquired  the  col- 
laterals by  contract,  the  estate,  out  of  which  it  is  now  seeking  a  div- 
idend on  its  whole  debt,  did  not  arise  out  of  any  contract  between 
it  and  its  debtor,  but  was  created  by  operation  of  the  statute  and 
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against  the  will  of  the  debtor,  and  to  the  destruction  of  the  contract 
he  attempted  to  ma  ice. 

In  the  case  of  the  German  Security  Bank  v.  Jefferson,  10  Bush, 
330,  the  lien  which  the  bank  had  on  the  stock  of  the  debtor  in  the 
bank,  to  secure  its  debt,  was  derived  from  its  charter,  not  by  con- 
tract—was a  lej2:al,  as  distinguishable  from  a  contract,  lien.  The  lien 
which  it,  in  common  with  the  other  creditors,  acquired  under  the 
voluntary  dfed  of  the  debtor,  was  a  contract  lien.  The  court  held 
thatj  if  the  bank  asserted  its  charter  lien  upon  the  stock,  it  could  not 
participate  in  the  fund  arising  out  of  the  assigned  estate  until  the 
other  creditors  had  received  a  dividend  equal  to  that  received  by  it 
from  the  stock. 

But  it  does  not  follow  that  the  converse  of  the  rule  should  be  ap- 
plied, and  the  creditor,  who  by  contract  has  obtained  security  for 
part  of  his  debt,  denied  any  participation  in  the  general  estate  cre- 
ated by  the  operation  of  the  law  for  the  benefit  of  all  the  creditors, 
until  the  other  creditors  have  received  from  it  an  amount  equal,  pro 
rata^  with  that  which  he  received  from  his  contract  lien.  The  debtor 
had  pledged  the  collaterals  to  the  bartk  as  security  for  his  debt  before 
the  commission  of  the  act  which  operated  as  an  assignment,  and  to 
the  extent  these  collaterals  were  necessary  for  the  payment  of  that 
debt,  they  had  passed  beyond  the  control  of  the  debtor;  and  the 
advantage  which  the  bank  thus  secured  by  its  vigilance  should  not 
be  deni^  it,  but  to  the  extent  of  the  balance  of  its  debt  it  should  be 
allowed  to  share  pro  rata  with  the  other  creditors  in  the  trust  estate. 
This  rule,  it  seems  to  us,  is  the  logical  sequence  of  the  reasoning  in 
the  cases  we  have  cited,  and  results  in  substantial  justice  to  all  the 
parties. 

We  are  not  unmindful  of  the  divtuin  in  Spratt  v.  First  National 
Bank,  84  Ky.,  90,  where  the  court  in  its  argument  intimates  that 
the  same  rule  should  govern  in  the  adjustment  of  liens  in  the  settle- 
ment of  the  estate  of  an  involuntary  assignor,  as  in  the  settlement 
of  the  estate  of  a  voluntary  assignor.  But  no  question  as  to  invol- 
untary assignments  was  raised  in  that  case,  and  the  dictum,  it  seems 
to  us,  is  based  upon  false  premises,  and  is  not,  as  is  assumed,  in  har- 
mony with  Logan  v.  Anderson  and  the  other  cases,  which,  as  we 
have  said,  base  the  right  of  the  lien  creditor,  in  case  of  voluntary 
aasignment,  solely  upon  the  ground  of  the  two  contracts—the  lien 
contract  and  the  contract  of  assignment. 

We  do  not  perceive  the  pertinency  of  Gideon  v.  Struve,  78  Ky., 
134,  to  the  question  involved  here.  The  court  does  not  say  that  the 
husband  and  wife,  by  their  contracting:  act,  made  an  assignment, 
but  says  that  the  conveyance  which  they  intended  should  operate 
just  the  reverse,  by  virtue  of  the  statute,  not  by  their  act,  operated 
as  an  assignment ;  and  they  were  denied  the  homestead,  not  because 
they  had  conveyed  it  for  the  benefit  of  his  creditors,  but  because 
they  had  parted  with  the  title  by  the  deed,  which  was  not  void,  but 
which,  under  the  statute,  o|)erated  as  an  assignment. 

It  is  true  this  opinion  suggests  three  different  modes  of  settling 
insolvent  estates ;  out  this  grows  out  of  the  difference  in  the  nature 
of  the  cases.  In  the  one  class  of  assignments  the  rights  of  the  cred- 
itors are  secured  by  the  contract ;  in  the  other  class  they  are  secured 
by  operation  of  law;  and  in  the  case  of  insolvent  decedents  the 
statute  expressly  postpones  lien-holders  until  creditors  not  having 
liens  are  made  equal  out  of  the  general  estate.  But  there  is  no  such 
statute  applicable  to  assignments,  whether  voluntary  or  involuntary. 
Perhaps  it  would  be  wise  legislation  to  have  the  same  rule  of  dis- 
tribution in  the  case  of  involuntary  assignments  as  is  now  fixed  in 
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the  case  of  deceased  insolvents.  But  the  courts  can  not  make  the 
law ;  their  powers  are  limited  to  the  interpretation  of  the  law  as 
it  is. 

The  judgment  disallowing  the  appellant  any  part  of  its  claims  is 
reversed,  and  the  cause  remanded  with  directions  to  make  an  order 
distributing  the  funds  in  accordance  with  the  principles  announced 
in  this  opinion. 


SUPERIOR  COURT  ABSTRACTS. 


Cbouch  v.  Cbouch. 

Filed  Febrnary  18,  1891.     Appeal  from  Owen  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Barbour,  affirming. 

1.  Limitation— Evidence  of  ne-iV ptomise—Th^  plaintiff,  haying  ayerred  in  her 
petition  that  defendant  had  frequently,  within  five  years  next  before  the  in- 
stitution of  the  action,  promised  her  to  pay  the  debt  sued  for,  further  averred 
that  he,  "in  October,  1888,  and  in  1889,"  promised  her  to  pay  the  debt.  Held 
— That  plaintiff  was  not  confined  in  the  proof  to  promises  made  in  1888 
and  1889.  Proof  of  a  promise  made  at  any  time  within  five  years  before  the 
institution  of  the  action  was  sufficient  to  sustain  the  allegations  of  the  pe- 
tition. 

2.  Grounds  for  ne-M  /nVi/— Rulings  of  the  court  in  overruling  and  sustain- 
ing demurrers  to  pleadings  have  no  place  in  a  motion  for  a  new  trial.  Ail 
such  questions  are  saved  by  exceptions  taken  at  the  time. 

3.  Evidence  of  communications  betiveen  husband  and  zvife — It  was  competent 
for  plaintiff  to  relate  a  conversation  she  had  with  defendant  in  regard  to 
the  payment  of  the  debt,  and  her  statement  that  she  told  him  that  her  hus- 
band ''said  for  him  to  pay  the  money  or  give  a  good  note"  could  not  hare 
prejudiced  the  defendant,  nor  was  it  a  material  violation  of  that  provision 
of  the  Code  prohibiting  a  husband  or  wife  from  testifying  concerning  any 
communication  between  them. 

4.  Evidence — Leading  questions — The  courts  will  not  reverse  in  every  ca»e 
where  counsel  for  the  successful  party  has  elicited  an  answer  from  his  own 
-witness  by  a  leading  question.  There  can  be  no  reversal  except  for  errors 
which  are  prejudicial  to  the  party  complaining. 

George  C.  Drane,  E.  E.  Settle  and  Lindsay  &  Botts  for  appellant;  Thoe. 
R.  Gordon  and  J.  W.  Greene  for  appellee. 

Mud  Riveb  Coal  Co.,  <ko.  v.  Tipton. 

Filed  February  18,  1891.     Appeal  from  Muhlenberg  Circuit  Court.    Opinion 
of  the  court  by  Judge  Yoang,  affirming,  Judge  Yost  not  sitting. 

1.  A  nezv  trial  7oill  not  be  granted  upon  the  ground  of  neiviy  discovered  n'ideiue^ 
unless  tho  discovered  evidence  is  of  such  a  permanent  and  unerring  char- 
acter as  to  preponderate  greatly  or  have  a  decisive  influence  upon  the  evi- 
dence to  be  overturned  by  it. 

2.  A  ne-iV  trial  loill  not  be  granted  for  excessive  damages^  unless  the  damages 
are  so  great  as  to  strike  the  mind  at  first  blash  as  having  been  superindaced 
by  passion  or  prejudice. 

A  verdict  for  $1,725  for  injuries  which  confined  plaintiff  to  his  bed  for 
eeveral  months,  and  in  cunseqence  of  which  he  is  now  a  cripple,  is  not  ex- 
cessive. 

Charles  Eaves  for  appellants  ;  E.  D.  Walker  for  appellee. 
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MATHIS   Y.   MlTHIS. 

Piled  Febrnary  11, 1891.    Appeal  from  Spenoer  Circnit  Coart.     Opinion  of 
the  court  by  Judge  Yost,  affirming  on  original  and  oross-appeal. 

1.  Contract  for  support— X^ndex  a  oontraot  between  an  aunt  and  her  nephew, 
by  which  the  nephew  was  to  furnish  the  aunt  a  home  in  his  family,  and  pro- 
Tide  and  care  for  her  during  her  life,  except  that  in  oases  of  protracted  ill- 
ness, requiring  much  nursing  and  medical  attention,  she  was  to  pay  the 
-expenses,  the  nephew  was  entitled  to  compensation  for  the  services  of  his 
family  in  extra  attention  and  nursing  given  the  aunt  during  several  pro- 
iiracted  spells  of  sickness,  and  for  his  own  services  to  her  as  a  physician. 

2.  Same — Mental  capacity — The  proof  shows  that  at  the  time  the  contract 
was  made  the  aunt  was  a  woman  of  good  mind,  fully  able  to  understand  the 
terms  of  the  contract,  and  that  she  entered  into  it  willingly. 

3.  Bastards — The  legitimate  child  of  a  bastard  can  succeed  to  an  inheri- 
tance that  would  belong  to  the  bastard  if  he  were  alive. 

G.  G.  Gilbert  and  A.  P.  Haroourt  for  appellant;  W.  Lindsay  and  W.  H,  An- 
derson for  appellee. 

COMMONWBAZiTH   V.    FLEMING    LODOB,  &0. 

Filed  February  11,  1891.     Appeal  from  Fleming  Circuit  Court,      Opinion  of 

the  court  by  Judge  Yost,  affirming. 

Refusal  of  county  court  to  list  property  a  ministerial  act — The  county  court,  in 
refusing  to  list  property  for  taxation  under  an  information  filed  by  the 
auditor's  agent,  and  in  dismissing  the  information,  acts  ministerially  and 
not  judicially,  and,  therefore,  no  appeal  lies.  Baldwin  v.  Shine,  84  Ken- 
tucky, 502. 

P.  W,  Hardin,  L.  T.  Moor6  and  G.  A.  Cassidy  for  appellant;  W.  G.  Dear- 
ing  for  appellees. 

People's  Mutual  Assubanob  Fund  v.  Bbickbn. 
Same  v.  Bush. 

Filed  February  18,  1891.     Appeal  from  Washington  Circuit  Court.     Opinfon 

of  the  court  by  Presiding  Judge  Barbour,  affirming. 

Insurance — Right  of  insured  to  recoi'er  premiums  paid — Where  the  amount  to  be 
paid  by  an  insurance  company  under  its  contract  was  dependent  upon  the 
nnnaber  of  members  in  the  division  or  class  of  which  the  assured  was  a 
member,  the  company  had  no  moral  or  legal  right  to  so  act  as  to  impair  the 
rights  of  the  assured  by  reducing  the  number  of  that  class;  and  the  act  of 
the  company  in  inducing  members  of  that  class  to  surrender  their  certifi- 
cates and  insure  with  it  upon  a  different  plan,  was  a  breach  of  its  c(>ntract, 
as  was  also  the  act  of  the  company  in  depriving  the  assured  of  his  member- 
ship because  of  his  failure  to  pay  assessments  which  it  had  no  right  to  make, 
and,  therefore,  the  assured  had  the  right  to  recover  of  the  company  the 
sums  he  had  paid  to  it  under  the  contract. 

W.  C.  McChord  for  appellant;  J.  W'.  S.  Clements  for  appellee. 

Home  Iksubance   Co.  v.  Pattebson. 

Filed  February  18,  1891.    Appeal  from  Hardin  Circuit  Court.    Opinion  of 
the  court  by  Judge  Yost,  affirming. 

1.  Fire  insurance — Misreptesentations  as  to  title — Where  the  assured  was  in 
possession  of  the  insured  property  under  a  parol  contract  of  purchase  from 
his  father,  and,  in  addition  was  the  owner  in  fee  of  an  undivided  interest  in 
the  land  as  one  of  the  heirs  of  his  father,  who  had  died  since  his  purchase, 
his  representation  that  he  had  a  fee  simple  title  to  the  land,  did  not  render 
the  policy  void.  And  a  deed  executed  to  him  by  the  other  heirs  subsequent 
to  the  fire,  was  competent  evidence  of  his  title,  as  it  related  back  to  the  date 
of  the  parol  contract. 

2.  The  company  is  estopped  to  rely  upon  false  statements  in  tlie  application  fox  the 
purpose  of  avoiding  the  policy,  where  the  assured  made  truthful  answers  to 
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the  qnestions  asked  him,  and  the  agent  wrote  false  answers  in  the  appliet- 
tion  without  the  knowledge  or  consent  of  the  assnred. 

3.  /«/(fr«/— Where  the  policy  provides  that  the  amount  of  loss  shall  bfr 
due  and  payable  sixty  days  after  proofs  are  received  by  the  company,  the 
insared  is  entitled  to  interest  from  that  time  as  a  matter  of  right,  and  not 
merely  at  the  discretion  of  the  jury. 

J.  P.  Hopson  for  appellant;  J.  0.  Poston  and  "W.  R.  Haynes  for  ap* 
pellee. 

BeBOMAN  &.  Co.  T.  COMMEBOIAL  UnION  ImS.  CO. 

Same  y.  Phgenix  Inb.  Go. 

Filed  February  18,  1891.    Appeal  from  Jefferson  Court  of  Common  Pleas- 
Opinion  of  the  court  by  Judge  Yost,  reversing. 

1.  Ftre  insurance — Arbitration — Where  a  policy  of  fire  insurance  prOTides 
that,  in  case  differences  arise  touching  any  loss  or  damage,  the  matter  shall 
be  left  to  impartial  arbitrators,  an  arbitration  is  not  a  condition  precedent 
to  a  right  of  action  upon  the  policy.  It  is  only  necessary  when  differences 
arise  as  to  the  amount  of  loss,  and  if  such  differences  have  arisen  and  there 
has  been  no  arbitration,  it  is  a  matter  of  defense. 

2.  Where  mortgaged  property  is  insured  and  the  company  agrees,  by  an  in- 
dorsement on  the  policy,  to  pay  the  loss  to  the  mortgagee  as  his  interest 
may  appear,  the  contract  being  with  the  mortgagor,  the  mortgagee's  right 
of  recovery  may  be  defeated  by  any  breach  of  the  conditions  of  the  policy 
by  the  assured  before  the  loss  occurs,  but  the  mortgagee's  claim  can  not  be 
defeated  by  the  act  of  the  assured  after  the  loss  has  occurred.  Therefore, 
the  mortgagee  is  not  bound  by  an  arbitration  of  which  he  had  no  notice. 

W.  O.  Harris  and  R.  T.  Colston  for  appellants  ;  B.  F.  Buckner  for  appellee. 

N.  N.  &  M.  V.  Co.  V.  Thomas. 

Filed  February  18,  1891.    Appeal  from  McCracken  Circuit  Court.    Opinion 
of  the  court  by  Judge  Young,  affirming. 

1.  New  trial — Bill  of  exceptions — As  a  new  trial  was  granted  in  this  case, 
and  further  time  in  which  to  file  a  bill  of  exceptions  was  not  asked  or  given, 
a  bill  of  exceptions  which  was  not  filed  until  after  the  new  trial  wa.^  had 
can  not  be  considered  for  the  purpose  of  showing  what  occurred  on  the 
former  tri'I,  and,  therefore,  this  court  must  assume  that  the  action  of  the 
lower  court  in  granting  a  new  trial  was  proper. 

2.  Ejection  of  passenger  from  railroad  train — One  who  sues  a  railroad  com- 
pany to  recover  damages  on  account  of  his  unlawful  ejection  from  a  train 
on  which  he  was  a  passenger,  is  entitled  to  recover  damages  for  the  foroe 
used  in  ejecting  him. 

3.  Evidence — It  was  competent  for  the  plaintiff  in  such  an  action  to  prove 
the  condition  of  his  health  prior  to  the  time  he  entered  the  train. 

Holmes  Cummins  for  appellant ;  C.  H.  Thomas  for  appellee. 

Inobam  v.  Gbeenwade. 

Filed  March  4,  1891.    Appeal  from  Menifee  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Barbour,  reversing. 

1.  In  suing  upon  a  supersedeas  bond  it  is  necessary  to  allege  in  the  petition 
whether  the  appeal  was  granted  by  the  lower  court  or  by  the  clerk  of  the 
Court  of  Appeals,  in  order  to  show  that  the  bond  was  taken  by  the  clerk 
authorized  to  take  it,  as  a  bond  taken  by  the  clerk  not  authorized  to  take  it 
is  a  nullity. 

2.  In  an  action  upon  a  supersedeas  bond  there  can  be  no  recovery  of  the  ten 
per  cent,  damages  provided  for  by  section  764  of  the  Code,  unless  they  were 
awarded  by  the  Appellate  Court  upon  the  affirmance  of  the  judgment  The 
circuit  court  has  no  power  to  award  such  damages. 

3.  Defense  by  one  defendant  avails  for  all — In  a  joint  action  against  several 
a  plea  of  payment  or  satisfaction  by  one  presents  a  defense  for  all. 

R.  Gudgell  and  Clark  dk  Vanarsdell  for  appellant ;  Wood  &  Day  for  ap- 
pellee. 
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EiFERT  V.  Town  of  Central  Covington,  dc. 

{Filed  Feb.  3, 1891.) 

Municipal  Taxation — A  territory  or  diviBion  of  laud  was  ereoted  into  a: 
town  by  a  charter  obtained  from  the  Leg^islatnre,  which  provided  that  be- 
fore the  town  was  created  the  question  shonld  be  submitted  to  a  vote  of  th& 
people.  The  appellant  was  instrumental  in  obtaining  said  charter,  and 
▼oted  in  favor  of  establishing  the  town.  The  original  charter,  as  well  ae 
two  amendments  thereto,  provided  for  the  levy  of  an  ad  valorem  tax  upon 
the  taxable  property  in  the  town  for  municipal  purposes,  which  was  paid 
by  appeUant,  until  the  institution  of  this  action,  in  which  he  seeks  to  en- 
join the  collection  of  such  tax  on  the  ground  alleged  that  his  lands  are  not- 
town  lots  but  farming  lands,  in  no  wise  benefited  by  such  tax  or  municipal 
government.  Held — That  such  lands,  although  situate  on  a  border  of  the- 
town,  remote  from  the  more  populated  portion  thereof,  constitute  town  lots 
and  are  properly  taxable  as  such*.  In  addition  to  appellant's  participation 
in  establishing  said  town,  he  had  laid  out  hia  land  into  streets  and  lots,, 
and  sold  some  of  the  lots,  describing  same  as  situate  on  streets  in  his  divia* 
ion;  bridges  and  better  roa'dfr  facilitating  travel  to  and  from  appellant's, 
lands  were  made  by  the  town  authorities,  the  expenses  of  which  were  de- 
frayed by  taxation  and  other  benefits  derived  from  taxation,  which  fortify 
the  Qonclusion  that  such  property  should  be  subjected  to  municipal  tax- 
ation. 

W.  A.  Byrne  for  appellant. 

Orlando  P.  Schmidt  for  appellees. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

Thie  appellant  enjoined  the  appellee  from  collecting  municipal 
taxes,  for  the  year  1888,  upon  the  ground  that  his  land  was  used  ex- 
61 
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dusively  for  agricultural  purposes  and  derived  no  benefit  from  the 
municipal  government. 

.  The  town  of  Central  Covington  was  incorporated  in  1880.  It  lies 
adjoining  the  city  of  Covington.  The  original  charter  provided  that 
its  citizens  should  be  exempt  from  working  the  county  roads;  that 
its  trustees  might  levy  a  12  tax  upon  each  one  so  exempted,  and 
also  a  tax  of  six  cents  on  each  $100  iu  value  of  property  in  lieu 
of  the  county  road  tax,  all  of  the  money  so  raised  to  be  applied  in 
repairing  and  improving  the  streets  and  paying  the  expenses  of  the 
town. 

The  charter  was  not  to  take  effect  until  ft  should  be  submitted  to 
the  voters  of  the  proposed  <own,  and  adopted  by  a  majority  of  thoise 
voting  at  the  election.  This  was  done,  the  appellaitt  not  only  vot- 
ing for,  but  as  the  testimony  tends  to  show,  advocating  ha  adoption. 
The  land  now  claimed  as  exempt  from  municipal  tax,  and  upon 
which  the  appellant  resides,  was  within  the  limits  of  the  territory 
thus  incorporated. 

By  an  amendment  to  the  charter,  procured  in  1886,  the  trustees 
were  authorized,  in  lieu  of  the  former  tax,  to  levy  a  ci^pitatiou  tax  of 
$2,  or  in  lieu  thereof,  two  days'  work,  to  be  applied  in  improvinfi: 
the  streets,  and  also  ap  ad  valorem  tax  of  twenty-five  cents  on  each 
$100  worth  of  property. 

A  second  amendment,  procured  in  1888,  provided  in  lieu  of  the 
former  taxation  An  ad  valoi^em  tax  of  not  over  $1  upon  each  ^lUO  in 
value  of  property,  to  be  used  for  general  purposes^ 

Relief  was  thus  given  from  working  on  the  county  roads  and  from 
the  payment  of  the  street  tax  or  labor  in  lieu  of  it. 

The  thickly  settled  portion  of  the  town  is  upon  the  eastern  side  of 
its  territory,  or  next  to  the  city  of  Covington,  while  the  appellant's 
land  is  upon  the  .western  limit.  It  is,  however,  a  growing  place,  and 
is  gradually  extending  its  buildings  towards  the  appellant's  land. 
It  consists  of  a  considerable  numl>er  of  lots  laid  out  in  divisions  and 
subdivisions,  one  lot  not  being  divided  by  fencf^  from  another,  but 
all  lying  within  one  inclosure,  and  used  for  gardening  purposes. 

The  town  plat  show^s  the  number  of  the  lots,  and  also  the  streets, 
which  are,  however,  yet  to  be  improved  through  the  land.  The 
appeHant  has  sold  and  conveyed  some  of  these  lots,  designating: 
them  in  the  conveyances  by  their  niiiubers,  and  calling  for  the 
unimproved  streets.  A  turnpike  forjiierly  ran  along  upon  one  side  of 
the  land,  and  while  not  definitely  shown  by  any  drawing  in  the  rec- 
ord, yet  Willow  street  appears,  according  to  the  testimony,  to  run 
first  upon  one  side  and  then  upon  the  other  of  it,  but  this  street,  if 
graded  or  paved  at  all,  is  not  so  far  out  as  the  appellant'^  land.  H« 
having  access  to  the  turnpike  included,  Willow  street,  within  his  in- 
closure. 

The  town  does  not  appear  to  have  begun  to  grade  and  improve  ite 
streets  much  until  1888. 

It  appears,  however,  that  it  has  built  and  kept  in  repair  on^  or 
more  bridges  near  appellant's  land  for  the  purpose  of  travel  to  the 
main  part  of  the  town,  and  to  the  pity  of  Covington  just  beyond. 
It  has  Also,  under  some  arrangement  with  the  turnpike  company, 
taken  control  of  and  keeps  in  repair  the  turnpike  to  or  near  the  town 
limit,  but  in  some  w^ay,  not  clearly  shown  by  the  record,  some  toll 
is  yet  exacted  in  passing  over  it  from  the  appellant's  land  toward 
the  center  of  the  town,  but  the  company  has  no  right  to  charge  for 
as  great  a  distance  as  formerly. 

The  town  has  also  constructed  a  board  walk  along  the  side  of  the 
turnpike,  which  extends  to  the  appellant's  gate,  or  alt  least  to  his 
land. 
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,The  complaint  in  the  petition  is  that  the  land  derives  no  benefit 
from  the  municipality;  that  no  p:as  or  other  lights,  or  water  or  police 
protection  is  furnished,  and  that  indeed  there  is  no  need  of  them. 

The  evidence  shows,  however,  that  the  place  is  but  a  small  town. 
It  furnishes  no  water  to  any  of  its  inhabitants;  it  does  no  street 
.lighting,  and  has  only  a  town  marshal,  and  no  police. 

The  appellant  derives  all  the  advantages  from  the  incorporation 
that  any  of  its  citizens  do. 

Clearly  he  has  thereby  been  furnished  with  better  roads  or-streets 
to  enable  him  to  carry  his  produce  to  market,  and  the  evidence 
tends  to  show  that  he  has  been  benefited  as  much  or  more  than  any 
other  inhabitant  of  tbe  town  by  the  imposition  of  the  taxes,  as  they 
have'  been  mainly  expended  in  the  improvement  of  the  streets, 
•which  are  being  graded  or  imj)roved  at  or  near  his  property. 

This  is  not  a  ca.se  where  the  Legislature,  without  the  consent  of 
the  owner,  has  extended  town  limits  so  as  to  include  agricultural 
lands  for  no  other  reason  but  municipal  taxation,  the  owner  receiv- 
ing none  of  the  benefits  enjoyed  by  the  inhabitants  of  the  original 
town,  as  was  the  case  in  the  City  of  Covington  v.  Southgate,  15  *B. 
M.,  491;  and  in  some  other  cases  decided  by  this  court.  Here  the 
complaining  party  has  distinctly  voted  for  and  assisted  in  making 
his  land  a  part  of  the  original  town.  We  do  not  mean  to  decide 
that  this  fact  Jn  and  of  itself  would  render  it  liable  for  the  tax,  but 
it  is  certainly  one  circumstance  to  be  considered.  Nor  do  we  mean  to 
hold  that  all  land  within  even  an  original  incorporation  is  liable  for 
municipal  tax;  but  in  this  instance,  while  the  appellant\s  land  is  used 
Tor  gardening  purposes,  yet  it  is  platted  into  town  lots,which  divisions 
he  has  recognized  in  sales  of  portions  of  it;  be  is  afforded  substan- 
tially all  the  advantages  that  the  Incorporation  affords  to  any  one,  in 
the  way  of  improved  streets  and  increased  facilities  for  travel,  by 
which  his  property  is  constantly  becoming  more  valuable;  it  is  es- 
sentially toivn^  and  not  funn  property;  and  under  all  the  ex- 
isting circumstances  he  should  not  profit  by  these  advantages  and 
escape  the  burthens  which  the  other  property  owners  of  the  town 
arercompelled  to  bear,  and  which  will  of  course  be  the  greater,  if  he 
is  not  made  to  contribute  his  proper  proportion.  This  he  seems  to 
have  done  willingly  during  all  the  previous  years  since  the  incorpo- 
ration. He  shoitld  be  subject  to  the  burthens  because  he  has  an 
interest  in  the  purposes  for  which  it  is  imposed,  and  the  advantages 
accruing  to  him  therefrom  are  a  just  compensation  for  the  exaction. 

If  he  derived  no  advantage  whatever  from  the  existence  of  the 
town,  and  his  lands  were  so  situated  as  to  afford  no*ground  for  mu- 
nicipal control,  then  he  might  say  that  his  property  was  under  the 
color  of  taxation,  being  taken  for  public,  use  without  compensation; 
but  such  a  case  is  not,  iu  our  opinion,  presented. 
'    Judgment  affirmed. 


Hopkins,  &c.  v.  Hopkins'  adm'r,  &c. 

,     {Filed  March  7,  1891.) 

Appeals — The  plaintiff  recovered  a  judgment  in  favor  of  defendant,  but  no 
.appeal  was  prayed  in  the  lower  ooart,  and  the  defendant  afterwards  died.  At 
the  time  of  his  death  thefe  was  no  action  pending  in  either  the  lower  court 
or  the  Court  of  Appeals,  and  after  the  appointment  of  his  administrator 
plainti^  sued  out  an  appeal  before  the  clerk  of  the  Court  of  Appeals,  and 
fhe  administrator  was  made  party,  appellee,  by  proper  process.    Appellee 
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moves  to  dismiss  the  appeal  as  ttnauthoTized  by  the  Code  of  Practice.  Hell 
— That  the  appeal  is  properly  proseoated.  Unless  an  appeal  is  allowed  in 
snch  cases  there  will  be  a  failure  of  JL^stice.  The  Civil  Code  does  not  pro- 
vide for  appeals  in  saoh  cases. 

Stone  <&  Sudduth  for  appellants.    * 

M.  A.,  D.  A.  &  J.  Q.  Sachs  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  Judgment  in  this  case  was  rendered  on  February  10, 1890.  It 
was  in  favor  of  W.  W.  Hopkins,  who  was  a  defendant.  He  died 
September  5, 1890.  No  app^^l  was  asked  or  granted  in  the  lower 
court,  and  at  the  time  oi  his  death  there  was  no  action  pendio);: 
either  in  this  or  the  lower  court. 

His  administrator  was  appointed  on  December  6,  1890,  and  the  ' 
appellants,  who  were  plaintiff^  below,  sued  out  an  appeal  in  this 
court  on  December  9, 1890,  making  the  administrator  an  appellee. 
.    These  facts  are  properly  shown  by  the  record  now  before  us. 

The  administrator  now  moves  to  dismiss  the  appeal,  upon  the 
ground  that  there  has  never  been  any  revivor  of  the  Judgment  either 
in  this  or  the  lower  court.  He  insists  that  the  death  of  Hopkhis- 
suspended  all  further  proceedings  until  a  revivor  of  the  judgment. 

There  is  no  specific  direction  in  our  Civil  Code  as  to  how  an  appeal 
shall  be  t^ken  under  such  a  state  of  fiacts.  Section  767  provides  that, 
the  provisions  of  title  11  shall,  so  far  as  applicable,  r(^u]ate  cases  in 
the  Court  of  Appeals;  but  that  title  relates  exclusively  to  the  re- 
vivor of  actions.  This  is  shown  not  only  by  the  provisions  of  ite 
sections,  but  they  are  entitled  "Revivor  of  Actions,"  and  no  other 
provision  upon  the  subject  refers  to  this  court. 

It  is  manifest  this  court  could  make  no  order  reviving  the  judg- 
ment of  the  lower  court,  and  at  the  death  of  the  party  there  was  no 
appeal  pending  here  to  revive.  Chapter  4,  title  9,  of  the  Civil  CoiR, 
provides  for  the  revivor  of  judgments  for  the  purpose  of  enforce- 
ment. 

It  is,  however,  the  unsuccessful  party  that  has  taken  this  appeal, 
and  if  he  can  not  do  it  in  the  manner  now  attempted,  where  his  ad- 
versary has  died  before  he  has  done  so,  and  subsequent  to  the  ren- 
dition of  the  judgment,  then  M  must  revive  a  judgment  against 
himself;  and  if,  upon  the  state  of  case  flow  before  us,  he  must  do  so, 
then,  if  the  successful  party  dies  within  a  very  few  days  before  the 
end  of  the  two  years  within  which  an  appeal  may  be  taken,  and 
when  there  is  not  time  to  revive  the  Judgment  and  then  appeal,  the 
party  is  remediless;  and  if  it  could  be  properly  said  there  must  be  a 
revivor  of  the  action,  then  there  is  the  greater  likelihood  of  it,  be- 
cause, by  section  507  of  title  11,  "there  can  be  no  revivor  of  an  action 
against  a  personal  representative  within  six  months  after  the  quali- 
fication of  the  first  personal  representative,  and  the  time  for  an 
appeal  might  expire  before  the  party  desiring  it  could  by  law  put 
himself  in  a  position  to  take  it.  But,  as  already,  said,  there  is  really 
BO  pending  action,  and  hence  thefe  can  be  no  revivor  in  either  court 
of  an  action. 

The  cases  of  Williams,  receiver,  Ac.  v^  Thompson,  Ac.,  80  Ky.,. 
327,  and  Thompson's  adm'r  v.  Williams,  receiver,  86  Ky.,  16,  are 
not  applicable  in  this  case,  as  there  the  party  died  while  the  action^ 
was  pending  in  the  lower  court. 
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It  seem§  to  us,  in  a  case  like  this  one^  all  the  party  desiring  to  ap- 
peal need  do  to  perfect  his  appeal,  when  taken  in  this  court,  is  to 
make  the  personal  representative  a  party,  appellee,  and,  by  proper 
process,  bring  him  before  the  court.  He  is  a  necessary  and  proper 
party  to  the  appeal.  He  represents  the  e^ate  of  the  party  who  ob- 
tained the  judgment,  and  section  734  of  the  Civil  Code  provides  that 
an  appeal  shall  be  grranted  as  a  matter  of  right  against  a  party  or 
privy  either  by  the  court  rendering  the  judgment,  at  the  term  when 
it  is  rendered,  or  thereafter  by  the  clerk  of  this  court. 

If  such  course  be  taken,  it  certainly  accomplishes  all  that  any  or- 
der reviving  the  judgment  would,  if  made  in  the  lower  court.  No 
one  is  prejudiced,  and  the  estate  of  the  decedent  is  properlj'  repre- 
sented upon  the  appeal. 

In  the  absence  of  an. express  statutory  provision  regulating  the 
mode  of  proceeding  in  a  case  like  this  one,  we  think  all  has  been 
done  that  is  necessary,  and  that  the  proper  mode  of  taking  the  ap- 
peal has  befen  pursued. 

This  view  is,  to  some  extent,  sustained  by  what  was  said  in  the 
case  of  Spalding,  adm'r,  &c.  v.  wathen,  7  Bush,  659,  and  the  motion 
lo  dismiss  the  appeal  is  overruled. 


Caperton,  &c.  v.  Stkge. 

{Filed  March  17,  1891.) 

Landlor.i  outf  tenant — Remcr^al  of  imprcnrments — A  lease  of  a  lot  was  made) 
^ith  the  privilege  ^iven  the  tenant  to  eVect  improvements  on  the  same  at 
any  time  during  the  lease,  and  to  remove  the  same  from  the  lot  on  the  ex- 
piration of  the  lease.  A  short  time  before  the  lease  expired  the  landlord 
noticed  the  tenant  that  the  lease  woald  not  be  renewed,  bat  that  he  would 
•l^ny  the  improvements.  A  negotiation  to  fix  the  valuation  of  same  followed, 
which  continued  until  after  the  lease  expired,  and  then  failed.  '  In  an  action 
to  recover  possession  of  the  lot,  Held — That  the  tenant  was  entitled  to  a 
•reasonable  time  after  the  expiration  of  the  lease,  or  the  failure  of  the  nego- 
tiations, within  which  to  remove  his  improvements.  This  privilege  Jollows 
.by  implication  as  a  matter  of  justice  to  the  tenant,  but  the  right  of  ingress 
4ind  egress,  for  the  purpose  of  removing  the  improvementb,  is  all  that  he  is 
entitled  to,  while  the  landlord  is  entitled  to  the  possession  of  the  lot  at  the 
.expiration  of  the  lease,  subject  to  the  tenant's  ri^h't  of  ingress  and  egress 
'With  a  sufiQcient  number  of  hands  to  remove  the  improvements.  The  fact 
-that  the  lot,  to  which  the  landlord  is  entitled,  may  be  small  and  that  no  in- 
come from  it  may  be  derived  during  the  time  the  removal  of  improvements 
is  beiUK  made,  can  make  no  difference  in  the  application  of  the  rule. 

Wilson  &  Thum  and  Burton  Vance  for  appellants. 

O.  A.  Wehle  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

James  Guthrie  leased  to  the  appellee  a  vacant  lot  of  ground,  in 
ihe  city  of  Louisville,  for  the  term  of  twenty  years,  the  lease  expir- 
ing on  the  10th  day  of  June,  1887.  By  the  agreement  appellee  had 
the  privilege  of  erecting  improvements  on  said  lot  at  any  time  dur- 
ing the  lease,  and  to  remove  the  same  from  the  lot  on  the  expiration 
4)f  the  lease.    About  two  or  three  weeks,  perhaps  more,  before  the 
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lease  expired,  the  appellants  (one  of  whom  is  the  daughter  of  said 
Guthrie,  and  the  other  her  husband)  notified  the  appellee  that  he 
would  not  be  permitted  to  renew  the  lestse,  and  appelhmts  propo^ 
to  buy  the  improveraejits,  paying  therefor  the  value  of  the  material, 
the  appellee  agreeing:,  but  about  the  v^lue  of  which  they  differed, 
which  caused  the  negotiation  concerning  the  same  to  pend  for  sev- 
eral weeks  after  the  expiration  of  the  lease.  The  parties  finally  fail- 
ing to  agree,  the  nogotialion  was  abandoned ;  ana  the  appellee,  still 
holding  the  possession  of  the  property  and  collecting  rents  therefor, 
claiming  that  he  had  a  right  to  a  reasonable  time  after  the  termina- 
tion of  said  negotiation  to  remove  said  improvements,  and  to  remain 
in  the  possession  of  the  property  during  the  time  that  it  required  to 
remove  the  improvements,  the  appellants  brought  this  actioo  of 
forcible  detainer  for  said  property,  the  trial  of  which,  upon  appeal 
to  the  law  and  equity  court,  resulted  in  a  verdict  and  judgment  for 
the  appellee,  and  the  appellants  have  appealed. 

The  court  instructed  the  jury  in  sul)stance  that,  bj' the  terms  of 
the  lease,  the  appellee  had  the  right  to  use  and  occupy  the  leased 
premises  during  the  entire  term;  that  he  was  not  required  to  remove 
the  improveii\ents  before  the  expiration  of  the  term,  but  was  al- 
lowed a  reasonable  ti»i]e  after  the  expiration  of  said  lea**e  in  which 
to  remove  said  improvements;  and  he  had  a  reasonable  time  in 
which  to  remove  said  improvements  after  •the  negotiation  concern- 
ing the  purchase  of  the  same  had  been  terminated,  provide<l  the 
negotiation  was  conducted  in  good  faith  on  the  part  of  the  appellee,. 
and  lie  h^d  the  right  of  occupancy  during  said  time. 

By  the  terms  of  the  lease  the  appellee  had  the  right  to  use  and 
occupy  the  improvements  during  the  entire  term,  and  to  remove  the 
improvements  on  the  expiration  of  the  term  ;  and  to  require  him  to 
remove  the  improvements  before  the  expiration  of  his  term  would 
violate  his  contract  right  to  use  and  occupy  them  on  the  prenn'ses,. 
until  the  expiration  of  his  term,  and  to  refuse  him  the  right  tore- 
move  them  alter  the  expiration  of  the  lease,  provided  he  did  it  in  a 
reasonable* time,  would  cause  him  to  lose  his  property  by  availing 
himself  of  his  contract  right*.  Hence,  the  law  implies  hit  right  to 
remove  the  improvements  within  a  reasonable  time  after  the  expira- 
tioq  of  the  lease. 

This  implication  arises  in  order  that  justice  may  be  clone,  to  pre- 
vent an  injustice,  and  the  implication  extends  no  further.  Hence, 
not  to  allow  the  appellee  a  reasonable  time  after  the  expimtiou  of 
the  lease,  or  of  the  termination  of  the  negotiation,  in  which  to  re- 
move the  iniprovements,  would,  as  he  had  the  contract  right  to  use 
and  occupy  them  on  the  premises  until  the  expiration  of  the  lease, 
be  unjust;  but  no  injustice  would  be  done  him  to  retiuirehim  to 
surrender  the  possession  of  the  lot  on  the  expiration  of  the  lease, 
subject,  however,  to  his  right  of  ingress  and  egress  to  remove  his 
improvements.  To  allow  him  to  occupy  the  premises  during  the  time 
required  to  remove  the  improvements,  should  not  be  implied,  be- 
cause not  necessary  to  prevent  a  failure  of  justice.  The  implied 
riglit  is  that  of  removal,  not  of  occupancy,  as  the  latter  is  not  neces- 
sary to  the  removal  of  the  improvements.  The  instruction  as  to  the 
right  of  occupancy  is  erroneous.   • 

The  judgment  is  reversed. 

Judge  Bennett  delivered  the  following  response  to  a  petition  for 
rehearing : 

The  error  of  the  lower  court,  as  we  held,  consisted  in  the  fact  that 
the  court  held  that  the  appellee  was  entitled  to  occupy  the  premises- 
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durinsT  the  tiiiie  which  the  law  allowed  him  to  remove  the  improve- 
ments, we  holding  that  the  appellants  were  entitled  to  the  possession 
of  said  premises  on  the  date  that  the  lease  expired,  but  consis- 
tently with  the  appellee's  right  of  ingress  and  egress  with  a  sufficient 
force  to  remove  the  improvements.  The  appellee  contends  that  this 
rule  applies  to  larger  bodite  of  land  only,  not  to  small  bodies  that 
are  nearly  all  covered  by  the  improvements.  But  it  seems  to  us 
that  the  smallness  of  the  right  ought  not  to  change  the  principle 
that,  because  the  appellants  would  not  have  a  great  number  of  acres 
upon  which  to  enjoy  hie  right  consistently  with  that  of  the  appellee, 
the  latter's  right  is  not  increased  for  that  reason ;  that  he  can  not, 
for  that  reason,  occupy  the  premises,  rent  them  out  and  pocket  the 
rent.  We  have  been  educated  to  believe  that  a  person  owning  a 
tiickel  toy,  usually  intended  for  the  amusement  of  children,  is  as 
much  entitled  to  the  enjoyment  of  it  as  he  would  be  to  a  fine  horse. 
The  petition  is  overruled. 


Paxton  v.  Bond. 

(Filed. March  24, 1891— J>^o/  (o  be  reported.) 

Wiih — P&ivlr  of  devisee  to  sell  land — A  testator,  by  hia  wiU,  left  to  his 
widow  his  property,  real  and  petflonal,  during  her  natoral  life,  and  further 
provided  that,  should  ^he  fscrm  fail  to  provide  her  a  nupport,  she  might  sell 
fifty  acres  off  and  have  the  proceeds.  The  widow*  married  again  and  sold 
off  the  fifty  acres.  Held — That  she  had  the  ppwer  to  make  this  sale,  and 
her  judgment  exercised  in  this  matter  was  conclusive  of  the  necessity  for 
the  sale. 

Bell  &  Bell  for  appellant. 

T.  M.  Cardwell  and  Nat  Gaither  for  appellee. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Stanfield  Burns,  a  resident  of  Mercer  county,  died  childless,  leav- 
ing his  widow,  Jane  Burns,  surviving  him  He  left  a  last  will,  by 
w^ich  he  gave  to  his  wife  all  of  his  property,  real  and  personal,  for 
her  support  during  her  life.  This,  as  he  supposed,  gave  her  only  the 
income  or  profits  arising  from  his  estate,  all  of  which  seems  to  have 
been  realty,  except  some  little  personal  estate  of  insignificant  value, 
and  he,  therefore,  further  provides :  **If  at  any  time  niy  wife  should 
become  needy  and  the  farm  fail  to  make  her  a  support,  1  give  her 
the  right  to  sell  fltty  acres  of  the  land  on  either  side  she  may  choose, 
and  to  have  the  proceeds." 

The  wife  subsecjuently  married  and  sold  the  land,  the  considera- 
tion being  $200  in  cash  and  her  support  comfortably  during  life. 
This  she  had  the  power  to  do,  because,  by  the  will,  the  proceeds  of 
the  fifty  acres  were  given  directly  to  her.  She  judged  of  the  neces- 
sity for  selling  this  land,  and,  in  fact,  was  the  only  one  authorized 
to  determine  that  question.  She  was  advanced  in  years,  and  the 
entire  farm  could  not  have  rented  for  exceeding  $250,  and  if  a  state 
of  case  was  presented  where  proof  as  to  the  needs  of  the  widow  was 
admitted,  we  would  still  hold  that  she  had  the  right  to  sell,  and 
when  the  sale  was  made  the  proceeds  belonged  to  her  exclusively. 
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She  was  also  entitled,  as  long  as  she  lived,  to  the  rent  of  the  balance 
of  the  laud. 

The  power  of  sale  may,  in  certain  instances,  depeAd  on  the  hap- 
pening or  non-happening  of  some  evenf ;  but  this  is  not  that  sort  of 
case,  but  a  power  given  the  wife  to  sell  if  her  wants  required  it,  and 
the  testator  evidently  thought  she  would  sell,  and  further  provided 
that  the  farm  of  * 'seventy  acres  be  sold  if  the  fifty  acres  is  disposed 
of;  but  if  not,  the  whole  one  hundred  and  twenty  acres  be  sold,  and 
the  proceeds  divided  between  thase  named. '♦  The  widow  selling 
the  fifty  acres,  left  only  seventy  acres  to  be  sold,  and  the  chancellor 
below,  having  held  the  power  to  sell  existed  and  that  the  widow 
was  entitled  absjolutely  to  the  proceeds,  we  must  afilrm  the  judg- 
inent. 


GiVEXS'  adm'r  v.  K.  C.  R.  1^.  Co. 

(Filed  March  24,  I8DI— i\o^  to  be  reported,^ 

*  Negligence— Instructions — In  an  action  by  an  administrator  of  a  child 
nine  years  of  age  to  recover  damages  of  a  railroad  company,  for  injuries 
resalting  in  the  death  of  ^he  child,  which  were  caused  by  backinf^  an  engine 
and  tender  over  him  while  trespassing  on  ^he  company  a  track  at  no  cross- 
ing, ft  was  proper  to  give  a  peremptory  instraction  to  the  jury  to  find  for 
the  company  where  the  evidence  showed  that  bat  for  contributory  oarless- 
ness  of  the  child  the  aocfident  would  not  have  happened,  as  the  employes  in 
charge  of  the  engine  were  iiot  aware  of  the  danger  of  the  child  until  the 
accident  occurred,  the  ciild  having  come  upon  the  track  so  close  to  the  ten- 
der as  to  prevent  the  engineer  or  ilreman  from  seeing  him,  so  that  the  danger 
could  have  been  avoided. 

A  peremptory  instruction  should  never  be  given  in  such  cases  if  there  is 
any  evidence  showing  negligence  on  the  part  of  the  defendant. 

M.  C.  Swinford  for  appellant. 

G.  C.  Lockhart  and  T.  T.'  Forman  for  appellee. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

Thomas  Givens  was  killed  by  a  locomotive  and  tender  of  the  ip- 
pellee  backing  upon  him,  when  he  was  crossing  its  road  in  or  near 
a  small  town  of  about  one  hundred  and  fifty  inhabitants.  He  was 
not  an  employe  of  the  coiVipany,  and  only  nine  years  old,  but  was 
fully  aware  of  the  danger  from  moving  trains. 

His  administrator  brought  this  action,  under  section  1  of  chapter 
57  of  the  General  Statutes,  to  recover  damages,  upon  the  ground  that 
the  killing  resulted  from  the  negligence  of  the  company's  servants 
in  charge  of  the  train. 

To  sustain  this  charge  it  is  contended  that  the  train  was  being 
operated  by  inexperienced  hands,  and  that  no  signal  was  given  of 
its  movement. 

The  lower  court,  at  the  close  of  the  appellant's  testimony,  peremp- 
torily directed  the  jury  to  find  a  verdict  for  the  company,  and  the 
propriety  of  this  direction  is  the  only  question  before  us. 

The  company  insists  that  there  was  no  negligence  upon  the  part 
of  those  in  charge  of  the  train,  and  that  but  for  the  negligence  of 
the  deceased  the  accident  would  not  have  happened. 
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It  is  well  settled  in  this  State  that  if  there  be  any  evidence,  how- 
ever slight,  conducing  to  show  a  right  of  recovery,  a  plaintiff  has 
the  right  to  have  the  question  settled  by  the  jury.  If,  therefore, 
there  was  any  testinnony  tending  to  show  neglect  upon  the  part  of 
the  company,  or  frona  which  an  inference  of  it  niijrht  be  fairly 
drawn,  or  if  a  state  of  case  was  presented  which, .to  one  man's  mind, 
might  show  neglect,  while  it  might  not  to  another,  then  the 
question  should  have  been  left  to  the  jury,  unleas  it  appeared  with- 
out doubt  that  but  for  contributory  neglect  upon  the  part  of  the  de- 
ceased the  accident  would  not  have  happened. 

It  did  not  occur  at  a  public  crossing,  but  at  a  point  upon  the  track 
of  the  company  where  it  had  the  sole  right  of  way.  The  deceased 
was  in  fact  a  trespasser,  and  those  in  charge  of  the  train  are  under 
such  circumstances  ordinarily  not  required  to  keep  a  lookout  and 
guard  against  danger  to  such  a  person. 

•  They  are  not  required  to  presume  that  anyone  will  trespass  upon 
the  exclusive  right  of  way  of  the  company,  and  they  are,  therefore, 
not  bound  to  be  on  the  lookout  for  traspassers,  but  only  to  avoid  injury 
to  them,  if  possible,  when  their  presence  and  liabiltytodanger  becomes 
known.  This  rule  applies  in  the  case  of  a  child  just  as  it  does  in  that 
of  a  grown  person.  If  those  operating  a  train  were  required  to  look 
out  and  guard  against  danger  to  children  trespassing  upon  the  .track, 
then  this  would  necessarily  afford  an  opportunity  to  see  all  other 
persons  who  might  be  upon  it,  and  in  danger. 

Undoubtedly  a  greater  degree  of  care  is  required  of  them  as  to 
children,  not  old  enough  to  be  aware  of  the  danger,  than  as  fo 
grown  persons,  when  they  have  been  once  discovered  upon  or  near 
the  track;  but  until  their  presence  is  known,  the  rule  applies  equally 
to  both. 

An  exception  to  this  rule  exists,  however,  where  a  train  is  passing 
through  a  town  or  city,  and  where  people  are  likely  to  cross  the  track 
at  any  point,  and  are  known  to  be  in  the  habit  of  doing  so  by  those 
operating  the  train. 

In  such  a  case  there  is  constant  danger  to  life;  and  out  of- regard 
for  it,  those  in  charge  of  a  train  must  look  out  for  persons  who  may^ 
be  upon  the  track,  and  give  such  notice  of  its  approach  and  move-'' 
meuts,  and  so  regulate  its  speed  as  is  likely  to  warn  them  of  danger, 
and  enable  them  to  get  out  of  the  way.  A  less  rate  of  spee<l  results,, 
but  the  protection  of  human  life  is  paramount  to  this  con?^id'?ration. 
The  care  to  be  exercised  by  those  in  charge  of  so  ciangerous  a  motive 
power  must  in  reason  be  graduated  by  the  liability  to  danger.  This 
is  the  reason  for  the  exception,  and  it  is  urged  that  this  case  falls 
within  it.     We  do  not  think  so. 

It  appears  that  a  freight  train  had  just  passed,  going  south,  when 
the  deceased  started  to  cross  the  track.  He  doubtless  did  not  see  the 
engine  and  tender,  which  was  backmg  in  the  sanie  direction,  al- 
though ip  plain  sight,  and  although  steam  was  escaping  from  it, 
until  his  attention  was  drawn  to  it  by  a  cry  from  a  person  some  dis- 
tance away,  and  then  the  tender  was  almost  upon  him.  He  no 
doubt  tailed  before  going  upon  the  track  to  look  to  see  if  a  train  was 
at  hand,  although  he  knew  a  work  train  moved  ab-mt  there  a  great 
deal,  owing  to  the  company  having  a  quarry  at  that  immediate 
point.  In  any  event,  he  was  negligent,  either  in  failing  to  look,  or 
if  he  did  look,  then  in  attempting  to  cross  when  it  was  so  near  at 
hand.    He  carelessb^  placed  himself  in  the  way  of  the  danger. 

It  is  certain  those  in  charge  did  not  know  of  his  presence  upon  the 
track,  and  consequent  danger.  One  standing  in  the  cab  of  the  en- 
gine could  not  see  the  track  within  thirty  feet  of  it  by  reason  of  the 
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tender,  and  he  must  have  gone  upon  the  track  when*  it  was  much 
nearer  to  him  than  that  distance. 

,  It  is  true  the  regular  engineer  was  not  at  his  post.  He  was  at  the 
depot,  distant  some  two  hundred  yards  probably,  and  his  son,  whose 
age  is  not  shown,  was  acting  in  his  place.  The  train  was,  however, 
being  operated  very  prudently  as  to  speed.  It  was  not  moving 
faster  thnn  a  man  would  walk. 

It  iA  said,  however,  no  signal  was  being  given  of  its  movement. 
This  is  true;  but  the  situation  and  circumstance.-?  were  not  such  that 
the  law  required  it. 

It  matters  not  that  the  village  was  not  incorporated.  It  Is  not 
this  circumstance  which  imposes  the  duty  upon  those  operating  a 
train  of  giving  proper  signals  when  entering  or  passing  through  a 
center  of  population,  but  the  fact  that  at  such  a  point  pereons  may 
be  presumerl  to  b^  passing  in  all  directions  and  that,  therefore,  con- 
stant danger  to  life. 

The  deceased  was  kilJed  some  two  hundred  yards  north  of  the 
depot.  This  distance  is  not  accurately  shown,  because  a  map,  which 
the  parties  agree  does  show  it,  has  not  been  made  a  part  of  this  re(*- 
ord  before  us.  No  part  of  the  town  is  situated  along  the  track 
north  of  the  depot.  There  is  Jbut  a  single  house  in  that  locality.  For 
a  considerable  distance  upon  one  side  of  the  track,  at  the  point  where 
the  accident  occurred,  there  is  a  quarry  of  considerable  area,  and  in 
the  rear  of  it,  and  upon  the  side  of  the  hill  above  it,  there  are  very 
few  houses. 

Upon  the  other  side,  but  some  distance  from  and  parallel  with  it, 
there  is  a  dirt  road,  and  along  it  are  scattered  a  few  houses;  but 
nearly  all  of  the  village  is  either  south  of  the  depot  or  across  Lick- 
ing river,  which  at  that  point  runs  along  east  of  the  railroad  and 
parallel  with,  but  some  distance  from  it. 

The  locality  where  the  accident  happened  is  not  such  as  required 
those  in  charge  of  the  train  to  anticipate  the  presence  of  and  be  on 
the  lookout  for  tresptissers. 

It  is  not  shown  that  persons  Were  in  the  habit  of  crossing  or  being 
on  the  track  in  that  locality.  There  is  no  evidence  whatever  tend- 
ing to  show,  and  we  can  not  presume  it  from  the  surrounding  cir- 
cumstances. This  being  so,  the  trainmen  were  not  required  to 
presume  the  presence  of  any  one,  and  guard  against  danger  to  him 
'by  the  use  of  the  usual  signals. 

There  being  no  evidence  whatever  of  neglect  upon  the  part  of  the 
company,  the  peremptory  direction  to  the  jury  was  proper,  and  the 
judgujent  is  attirmed. 


McMath  v.  Maus'  Bros.  Boot  and  Shoe  Store. 
( Filed  March  26, 1891— i\^^  to  be  reported,) 

Attotneys—Diibiirnfii;  for  failure  to  pay  over  money  collected — On  the  trial 
of  R  motion  to  suspend  an  attorney  from  practice  for /allure  to  pay  over 
money  collected  by  him,  it  is  no  defense  that  he  is  holding  same  to  indem- 
nify him  for  sums  of  money  owing  him  by  the  collecting  agency,  through 
whom  he  received  the  claim  for  collection.  The  linbility  of  the  attoroey 
making  a  collection  is  to  the  claimant,  as  he  had  notice  that  the  coUeotion 
agency  was  merely  the  agent  of  the  claimant. 

Applegate  &  Colvin  and  Bonar  <fe  Lee  for  appellant. 

J.  T.  Simon  for  appellee. 
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Appeal  from  Pendleton  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

At  the  November  t^rm,  1888,  of  the  Pendleton  Circuit  Court, 
Maus  Bros,  filerl  a  notice  of  their  purpose  to  m(;ve  for  a  judgment 
against  the  appellant  for  vioney  collected  as  their  attorney,  and 
which  he  had  failed  to  pay  or  account  for,  and  that  he  be  suspended 
from  the  practice  of  the  law  until  the  money  is  paid.  A  judgment 
was  rendered  against  the  appellant  for  the  sum  collected,  and  then 
a  rule  issued  on  plaintiff's  motion,  made  returnable  on  the  first  day 
of  the  April  term  of  the  court,  against  appellant,  to  show  cause  why 
he  should  not  be  suspended  from  the  practice  of  his  pFofession. 

The  defense  to  the  original  motion  was  that  the  appellant  had  re- 
ceived the  claim  for  collection  from  an  agency  in  Cincinnati,  and 
that  their  collecting  agents  were  indebted  to  him  for  services  ren- 
dered, and  that  he  had  the  right  to  retain  this  money  to  satisfy  this 
demand  against  this  agency;  that  the  plaintiffs  w^ere  strangers  to 
him,  and  he  only  used  their  name  because  the  claim  upon  its  face 
seemed  to  be  due  them. 

The  court  very  properly  held  that  there  was  nothing  in  the  de- 
fense and  rendered  a  judgment.  The  appellant  then  had  until  the 
next  term  of  the  court  to  pay  the  money,  but  in  response  to  the  rule 
to  show  cause  why  he  should  not  be  suspended,  he  said  that  he  had 
prayed  an  appeal  to  the  Superior  Court,  and  that  the  appeal  was 
still  pending,  and,  therefore,  the  rule  should  not  be  enforced. 

The  judgment  of  the  court  was  not  suspended  by  an  appeal,  and 
that  judgment  is  in  full  force,  and  we  must  hold  it  valid,  because  it 
must  be  pri»sumed,  as  the  judgment  is  in  force,  that  there  is  nothing 
in  the  defense,  and  for  the  additional  reason  that  an  ample  oppor- 
tunity was  given  the  appelant  to  pay  the  debt  after  judgment.  The 
appellant  is  mistaken  in  saying  that  the  court,  of  its  own  motion, 
'  had  the  rule  to  suspend  issued.  The  rule  was  on  the  motion  of  the 
t>laintiff.  There  was  first  a  judgment  for  the  money,  as  that  part  of 
the  complaint,  asking  a  suspension  from  the  practice,  was  stricken 
out,  and  after  judgment  the  rule,  on  motion  of  the  plaintiff,  was 
issued  asking  the  suspension. 

It  may  be  tnat  the  appellant  is  appealing  in  good  faith,  but  this 
does  not  stiiy  the  judgment  below.  The  court  can  not  be  too  rigid 
in  applying  the  stiitute,  although  a  summary  remedy,  where  it  is 
evident  the  attorney  has  collected  the  client's  money  and  failed  to 
pay  it  over.  Tlie  appellant,  we  have  no  doubt,  trusted  to  the  fidel- 
ity and  honesty  of  this  mercantile  agency  to  make  good  this  claim 
Jo  the  plaintiff,  but  this  they  failed  to  do,  and  his  use  of  the  money 
or  the  odium  that  attachas  to  such  a  suspension  is  certainly  mitigated 
by  reason  of  the  failure  of  the  agency  at  Cincinnati  to  pay  him.  An 
attorney,  however,  must  be  presumed  to  know  that  when  claims 
are  sent  him  by  tha«*e  collecting  agencies,  in  the  nt\mes  of  other  par- 
ties, that  the  collectors  are,  what  they  term  themselves,  mere  agen- 
cies to  collept  for  others,  and  the  only  way  in  which  this  suspension 
can  be  removed  is  to  pay  the  money. 

Judgment  affirmed. 
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Deg low's  ex'or  v.  Meyer,  Ac. 
(.Filed  March  26,  im\— Not  to  be  reported.) 

Pleading —  Vendor  and  vendee — Landlord  and  "tenant — D.  ^avini;  executed  lo 
appellees  a  written  contract,  termed  a  lease,  by  the  terms  of  wHich  it  vfts 
agreed  that,  in  consideration  of  five  notes  to  be  paid  by  appellees  at  stated 
periods  during  live  yearfi,  D.  leased  to  appellees  certain  brewery  property, 
strpnlatinjs^  that,  in  case  of  snb'leasing  the  same  without  (he  written  con- 
sent of  D.,  the  lease  might  be  forfeited  and  repossession  of  the  property 
taken  by  P.  It  was  farther  stipalated  that,  after  payment  of  said  lease 
notes  and  after  five  years,  appellees  might  purchase  the  property  by  execot- 
ing  their  notes ^or  a  price  named  in  the  agreement.  Four  of  the  five  lease 
notes,  were  paid  to  D.,  and  the  last  to  his  executor  after  his  death.  Appel- 
lees then  asserted  their  claim  to  purchase  same  as  provided  in  said  centraet, 
and  the  executor  having  no  power  to  convey  the  title,  and  some  of  the  dev- 
isees being  infants,  this  salt  was  institated  to  compel  a  conveyance  of  the 
title  to  appellees,  apon  their  execution  of  the  purchase-money  notes,  which 
they  aver  a  willingness  and  readiness  to  do.-  As  defenses  it  is  alleged  that 
the  petition  is  defective  in  failing  to  allege  a  tender  of  the  purchase-money 
notes,  and  that  appellees  had  sold  the  property  to  another  party,  thereby 
forfeiting  the  benefit  of  hie  contract.  Held — That  the  averment  of  the 
payment  of  the  five  lease  notes  was  a  condition  precedent  to  asking  the  re- 
lief sought,  and  a  tender  of  the  purchase-money  notes  was  not  reqnired  as 
a  condition  precedent,  for  no  deed  could  have  been  executed  upon  snch  ten- 
der being  made,  the  interposition  of  the  chancellor  being  necessary  for  this 
purpose.  The  claim  of  forfeiture  can  not  avail  as  a  defense  ;  it  could  oper- 
ate only  during  the  time  of  the' lease;  besides,  had  grounds  existed  for  the 
forfeiture,  it  had  not  been  claimed  by  re-entry  or  otherwise. 

Tisdale  &  Gray  and  Orlando  P.  Schmidt  for  appellant. 

Win.  Goebel  for  appellees. 

Appeal  ^rona  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Jud^e  Pryor. 

In  the  month  of  September,-  in  the  year  1884,  J.  H.  Deglow,  of 
the  city  of  Covington,  under  a  contract  called  a  leiise,  sold  to  the 
appellees  what  is  knowrf  as  the  Bavarian  Brewery  for  the  sum  of 
$24,000.  The  writing,  executed  by  the  parties  evidencing  the  sale,  or 
the  substance  of  it,  is  as  follows : 

"This  lease,  made  between  J.  H.  Deglow,  of  the  city  of  Coving- 
ton, and  John  Meyer  and  William  Riedlin,  of  the  same  place,  wit- 
nesseth :  In  consideration  of  the  sum  of  $2,000  in  hand  paid,  and  in 
consideration  of  the  rents  reserved,  and  the  covenants  and  agree- 
ments contained,  said  Dej2:low  does  hereby  lease  and  demise  to  said 
Meyer  and  Riedlin  the  following  real  estate  [describing  it] ;  to  hAve 
and  to  hold  the  same  from  the  first  of  September,  1884,  for  the  term 
of  five  years,  and  fully  to  be  completed  and  ended  on  the  first  day 
of  August,  1889,  paving  therefor  the  following  annual  rents:  $2,32U 
on  the  first  of  September,  1885;  $2,260  on  the  first  of  September, 
1886;  $2,200  on  the  first  of  September,  1887;  $2,140  on  the  first  of 
September,  1888,  and  $2,080  on  the  first  of  September,  1889,  *c. 
And  it  is  further  agreed  that  at  the  end  of  the  term  of  five  years, 
if  the  lessees  have  fully  performed  the  covenants  contained  therein, 
the  lessor  binds  himself  that,  for  the  consideration  of  $17,000,  he 
will  convey  said  premises  to  the  lessees  by  a  good  and  sufficient  deed 
of  general  warranty,  the  purchase  money  to  be  evidenced  by  four 
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promissory  .notes,  to  be  (jue  and  payable  at  the  times  specified  in  the 
writing,  apd  a, lien  retained  in  the  deed  to  secure  their  payment." 

Another  provision  contained  in  the  writing  is  to  the  effect  that, 
"if  the  lessees  assign  the  lease,  or  underlet  the  premises,  without  the 
written  consent  of  the  lessor,  then  it  shall  be  lawful  for  the  lessor, 
his  heirs  or  assigns  if  they  choose,  to  re-enter  and  enjoy  his  former 
estate,  and  the  lease  to  become  void.  Other  stif^ulations  are  found 
in  the  contract  that  have  no  bearing  on  the  question  involved. 

The  appellees  paid  all  the  notes  due,  withiti  the  five  years,  as  they 
matured  under  that  part  of  the  contract  calling  it  a  lease,  to  the  les- 
sor, and  the  latter  having.died  leaving  a  will,  the  last  of  these  nottes 
was  paid  to  his  executor. 

The  lessor,  at  his  death,  left  infapt  children,  and  with  no  power 
conferre<i  upon  the  executor  to  make  a  deed  in  accordance  with  his 
bond  for  title,  this  action  was  instituted  against  his  devisees  and  his 
executor  by  the  appellees,  alleging  a  payment  of  the  five  notes,  and  a 
readiness  to  perform  their  part  of  the  agreement  by  executing  their 
notes  for  the  $17,0(K)  unon  the  execution  of  a  conveyance  by  the  dev- 
isees retaining  a  lien  to  secure  their  payment. 

It  is  insisted  by  the  appellants,  the  infants,  who  are  represented 
by  their  attorney  and  guardian  ad  litem^  that  a  demurrer  should 
have  been  sustained  to  the  petition  because  of  the  failure  of  thetap- 
pellees  to  allege  an  ofler  to  perform  by  a  tender  of  the  notes  to  the 
executcjr,  and  that  a  general  averment  of  a  readiness  to  perform  is 
insufficient.  While  a  general  averment  by  a  party  seeking  relief  oh 
a  writing,  when  performance  of  some  stipulation  is  a  condition  pre- 
cedent on  his  part  to  the  relief  sought,  that  Ivb  has  duly  performed 
his  part  of  the  agreement,  is  bad  pleading,  in  this  case  it  seems  to 
us  thatthe  averment  of  the  payment  of  the  five  notes  to  the  testator 
and  his  executor,  and  that  the  testate. r  died  leaving  devisees  and  an 
executor,  none  of  whom  could  pass  the  title,  and  of  a  readiness  to 
execute  these  notes,  was  all  that  could  have  been  required  of  the 
appellees  when  seeking  to  obtain  a  conveyance  from  those  vested 
with  the  legal  title.  If  the  notes  had  been  tendered  no  conveyance 
could  have  been  executed,  and,  therefore,  the  only  remedy  \yas  to 
apply  to  the  chancellor,  asking  him  to  accept  the  notes  and  have  the- 
contract  fully  executed  by  a  deed  from  his  commissioner. 

It  is  further  insisted  that  the  appellees  had  no  cause  of  action,  be- 
cause prior  to  the  filing  of  these  petitions  they  had  sold  the  brewery 
to  the  Bavarian  Brewing  Company ;  that  it  operated  as  an  assign- 
ment of  the  lease  and  divested  the  appellees  of  all  title. 

The  testator,  if  living,  nor.  his  devisees  would  be  compelled  to 
accept  the  notes  of  the  vendee  of  the  appellees  under  the  contract, 
and,  therefore,  it  was  necessaVy  for  the  appellees,  who  had  conveyed 
to  the  Bavarian  Company,  to  place  themselves  in  a  condition  where 
they  could  perfect  the  title  in  their  vendees,  by  complying  with  the 
contract  made  with  the  appellants'  testator. 

It  is  urged  that  this  sale  and  conveyance  operated  as  an  assign- 
ment of  the  lease  without  the  written  consent  of  the  lessor  or  his 
representatives,  and  for  that  reason,  by  an  express  stipulation  of  the 
•  agreement,  it  operated  as  a  forfeiture  of  all  the  rights  of  the  appel- 
lees under  it.  The  forfeiture  in  this  case  evidently  applied  to  the 
period  during  which  the  first  five  notes  were  to  be  paid,  their  pay- 
ment being  required  as  an  indemnity  or  security  for  the  performance 
of  the  contract  by  the  appellees;  and  if  not,  there  has  been  no  entry 
by  the  appellants,  or  those  under  whom  they  claim,  or  an  intention 
even  to  rely  on  the  forfeiture  until  the  bringing  of  this  action  ;  and 
if  there -had  been,  when  it  clearly  appears  that  the  appellees  have 
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complied  fully  with  their  agreement  by  paying  the  notes  as  they  fell 
due,  and  when  it  is  manifest  that  the  parties  re^rded  the  writing 
as  a  sale  of  the  property  from  its  inception,  although  termed  a  lease, 
and  when  the  lien  of  the  vendee  is  better  secured  by  reason  of  im- 
provements made  on  the  property  more  valuable  than  the  original 
price  to  be  fiaid  by  the  appelleas,  the  chancellor  should  not  hesitate 
to  enforce  the  contract  and  perfect  the  title  by  a  conveyance  accord- 
ing to  its  terms. 

This  action  was  filed  in  less  than  two  months  after  the  maturity 
and  payment  of  the  last  of  the  five-year  notes;  and  even  if  the  writ- 
ing- is  regarded  as  a  lease,  with  the  privilege  of  purchasing  at  the 
end  of  the  five  years,  the  appellees  have  performed  all  their  cove- 
nants and  were  entitled  to  a  specific  execution  of  the  agreement. 
The  lessor  was  certainly  bound  to  convey  at  the  end  of  the  five 
years,  if  the  lessees  performed  up  to  that  time  their  part  of  the 
agreement.  If  there  was  any  option  in  this  regard  it  was  with  the 
appellees.  They  paid  four  of  the  five  notes  to  the  testator,  and  the 
fifth  note  to  his  executor. 

The  Bavarian  Brewing  Company  is  before  the  court  as  a  defend- 
ant in  the  action  and  is  making  no  complaint,  and  we  perceive  no 
reason  why  this  title  should  not  be  perfected  by  compelling  the  dev- 
isees to  convey. 

Judgment  affirmed. 


Pitman  v.  Pitman. 

{Filed  March  28,  1891— JVo^  to  be  reported.), 

Fraudulent  conveyances — A  creditor  cbnsidering  a  deed  made  by  a  debtor 
to  his  brother  as  fraudulent,  levied  her  execution  upon  the  land  as  the  prop- 
erty of  her  debtor,  and  the  court  having  decided  that  said  conveyance  wu 
fraudulent,  this  court  will  not  on  appeal  disturb  that,  judgment,  as  the  evi* 
dence  discloses  a  multiplicity  of  transactions  of  doubtful  character. 

Alcorn  &  Craft  for  appellant. 

W.  O.  Bradley,  J.  H.  Tinsley  and  W.  L.  Brown  for  appellee. 

Appeal  fr6m*Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  debt  of  Mrs.  Pitman,  the  appellee,  was  created  in  March  1875, 
and  these  transactions  between  the  two  brothers  did  not  occur  until 
long  after.  It  is  not  pretended  that  John  Pitman  paid  off  the  debt  of 
$2,000  to  Jackson,  but  he  claims  to  have  set  off  or  that  he  had  paid 
the  Jackson  debt  in  some  other  manner.  John  and  C.  Pitman  were 
the  joint  owners  of  the  mill  property,  and  C.  Pitman^  by  a  deed  re- 
corded, conveyed  his  half  to  John  in  consideration  that  he  would  pay 
$2,000  to  one  Jaclcson,  who  held  a  mortgage  on  C.  Pitman's  prop- 
erty, includine:  his  interest  in  the  mill  property,  to  secure  the  debt 

The  property  of  C.  Pitman  was  then  sold  at  the  instance  of  Jack- 
son and  the  proceeds  of  sale  paid  off  Jackson's  debt,  leaving  the 
mill  property  unincumbered  save  by  the  deed  to  John  Pitman;  in 
other  words,  the  property  mortgaged  excluding  the  mill  satirised 
Jackson. 

The  appellee  then  had  her  execution  levied  on  the  mill  pitoperty. 
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or  the  interest  of  C.  Pitman,  and  sold  it,  in  the  year  1878,  regardless 
of  the  deed  to  iJohn  Pitman,  because  that  deed  was,  as  she  alleges, 
fraudulent. 

John  Pitman  claimed  that  he  paid  $122  on  the  Jackson  debt  in 
some  manner,  through  his  son,  and  that  C.  Pitmtin  was  indebted  to 
hfm  in  a  large  sum.  In  1^8,  August,  he  filecl  his  petition  in  bank- 
ruptcy, and  C.  Pitman  also.  John  Jisted  the  mill  property  with  his 
schedule  of  debts,  aud  chiims  that  the  appellee  knew  it.  This  fact 
appears,  but  it  is  further  shown  that  the  appellee  had  purchased  the 
mill  or  C.  Pitman's  half,  and  had  a  deed  for  it  fronS  the  sheriff,  and 
that  the  assignee  in  bankruptcy,  as  well  as  John  Pitman,  knew 
it.  At  the  bankrupt  sale  the  wife  of  John  Pitman,  who  in  the 
meantime  had  been  declared  a  feme  sole^  purchased  the  mill  prop- 
erty for  $3,500,  and  she  also  had  notice  in  fact  of  this  purchase  by 
•the  appellee.  At  the  sale  of  C.  Pitman's  property  by  Jackson,  the 
son  of  John  Pitman  was  the  purchaser,  with  his  father  as  surety, 
and  the  mingling  up  of  these  several  inten^ts  with  the  bankruptcy 
of  both,  and  a  lodgment  of  the  title  in  the  wife  of  John  Pitman  in 
such  a  short  space  of  time  bear  the  marks  of  a  purpose  toplace  this 
property  beyond  creditors;  and  while  John  Pitipan  and  €.  Pitman 
claim  a  large  indebtedness  by  the  latter  to  the  former  and  a  settle- 
ment between  them,  we  are  not  disposed  to  disturb  the  judgment 
below  affecting  transactions  of  such  doubtfUl  validity  between  these 
parties.  While  the  chancellor  in  subjecting  the  mill  property  to  the 
payment  of  the  debt  should  not  have  canceled  the  deed,  it  being 
good  between  the  parties,  the  Pitmans  are  not  complaining,  and  the 
judgment  being  in  accordance  with  the  facts,  we  must  affirm  it. 


Pickett,  rup't,  v.  Adams. 

(Filed  March  28,  1891— A^o^  to  be  reported.) 

Schools — Compensation  for  sennces  of  county  superintendent — Thia  action  was 
instituted  to  obtain  a  mandamas  requiring  the  superintendent  of  public 
instruction  to  certify  appellee's  account  for  $19ft  for  reporting  cennus  of 
common  schools,  as  superintendent  for  Henry  county,  for  the  school  year 
ending  June  30,  1884.  For  defenie  the  plea  of  payment  was  made,  and  the 
proof  showing  that  the  county  court  on  January  4,  1884.  and  on  the  4th 
day  of  August,  1884,  allowed  to  appellant  sums  aggregating  |18S.for  visiting 
schools  for  the  year  ending  June  30,  1884,  Held — That  said  allowances,'  al- 
though made -for  visiting  schools,  was  actually  compensation  for  reporting 
the  census,  as  the  duty  of  visiting  was  included  in  the  general  duty  of  the 
superintendent  for  which  he  was  compensated  otherwise.  The  special  allow- 
ance of  $3  for  each  district  census  reported  being  for  this  special  service, 
which  is  considered  of  great  importance  to  the  administration  of  the  com- 
mon school  system,  but  the  allowance  lacking  $12  of  paying  the  amount 
dae  for  said  service,  the  mandamus  is  awarded  for  that  amount. 

Ira  Julian  for  appellant. 

George  C.  Drane  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellee,  the  common  school  commissioner  for  Henry  county, 
by  petition  asked  the  Franklin  Circuit  Court  to  award  him  a  man- 
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damus  ag:ain3t  the  appellant,  as  superintendent  of  public  instruction, 
compellinj?  him  to  approve  and  certify  to  the  auditgr  the  apellee*s 
claim  of  $195  for  reporting  sixty-five  common  school  districts  in 
Henry  county,  at  $3  each.  The  court  awarded  the  mandamus,  and 
the  appellant  has  appealed. 

It  is  Jo  be  observed  that  the  appellee's  claim  is  for  reporting  the 
common  school  districts  in  Henry  county  for  the  common  school 
year  of  1884,  endinj?  on  June  the  2d  of  that  year.  To  this  claim  the 
appellant  interposed  the  plea  of  payment,  which,  as  is  alleged,  oc- 
curred in  this  way : 

The  county  court,  under  the  law  as  it  then  was,  made  semi-annual 
allowances  to  the  common  school  commissioner;  and  in  the  allow- 
ances made  to  him  on  the  1st  of  January ^  1884,  and  on  the  4th  of 
August,  1884,  there  was  allowed  to  him  the  aggregate  sum  of  1183, 
It/ being  $3  each  for  the  number  of  schools  in  said  county  that  the  . 
appellee  visited  during  the  common  school  year  of  1884,  ending 
June  the  30th  of  that  year,  or  rather,  by  the  act  of  May  the  12th  of 
that  year,  ending  on  the  first  Monday  of  Augast;  that  said  sum,  in 
said  allowances,  was  said  to  be  for  visiting  the  schools  for  that  year. 
.  it  being  erroneously  supposed  that  the  sum  of  $3  each  was  allowed 
for  the  number  of  schools  visited  by  the  appellee  for  the  year  1884, 
instead  of  the  number  reported  by  him  for  that  year;  hence,'al- 
though  under  the  name  of  visiting  the  schools,  he  had  received  the 
pay  allowed  him  for  reporting  them.  • 

The  settlements  named  and  the  appellee's  evidence  put  it  beyond 
doubt  that  the  appellee  received  the  sum  indicated  for  visiting  the 
schools  for  the  common  school  year  of  1884,  and  not  for  any  preced- 
ing year,  and  this  sum  the  appellee  contends,  and  the  circuit  court 
seems  to  have  agreed  with  him,  he  is  entitled  to  in  addition  to  the 
sum  of  $3  each  for  schools  reported  by  him  in  1884.  This  contention 
springs  from  the  fact  that  this  court  said,  in  ihe  case  of  the  appel- 
lant v.  Harrod,  9  Ky.  Law  Hep.,  687,  that  under  section  12  of  the 
common  school  law,  as  it  then  was,  the  common  school  commis- 
sioner was  entitled  to  §3  each  for  the  number  of  common  schools 
reported  by  him. 

This  contention  is  clearly  untenable.  It  is  not  thus  decided,  nor 
is  it  thus  intimated.  Harrod  in  that  case,  as  the  appellee  did  in 
this,  obtained  a  mandamus  against  the  appellant  to  compel  him  to 
approve  and  certify  to  the  auditor  his  claim  of  $3  each  for  the  num- 
ber of  schools  reported  by  him  for  the  year  1884,  endins:  June  the 
30th  of  that  year.  The  appellant  contended,  first,  that  Harrod  was 
allowed  said  sum  as  pay  for  each  school  visited  by  him,  and  not  for 
reporting  the  same,  and  he  did  not  show  that  he  nad  visited  them; 
and,  second,  the  law,  under  which  the  commissioner  acted,  having 
been  repealed  before  the  report  was  made,  he  was  not  entitled  to 
any  pay  for  the  same.  ■    .  . 

As  to  the  first  defense  we  decided  that,  while  it  was  made  the 
duty  of  the  commissioner  to  visit  the  common  schools  in  his  county 
at  least  once  a  year,  he  was  not  allowed  as  compensation  $3  each  for 
the  schools  visited,  and  of  course  it  was  clearly,  impliedly  held  that 
such  service  was  a  part  of  his  general  duty,  and  the  sums  of  1100 
and  one  per  cent.,  to  be  deducted  from  th^  whole  amount  due  to 
each  county,  composed  the  commissioner's  pay  for  his  general  ser- 
vice, and  the  $3  deducted  for  each  school  diistrict  reports!  *'was  de- 
signed as  pay  for  that  particular  service." 

By  section  7,  article  6,  it  is  made  the  duty  of  the  commissioner, 
"on  or  before  the  first  day  of  June  of  each  year,  .to  prepare,  mail  to, 
and  cause  to  be  placed  in  the  hands  of  the  supermtendent,  dc,  a 
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report  certified  by  the  county  judge,  or  clerk,  as  liaving  been  sworn 
to  by  him,  showing  the  wliole  number  of  white  children,  between 
the  ages  of  six  and  twenty  years,  residing  in  the  county,  and  the 
whole  number  residing  in  each  district,  described  by  its  number. 
He  shall  base  his  report  upon  the  census  taken  during  the  month  of 
April,  and  reports  thereof  made  to  him  by  the  district  trustees. '' 
In  case  this  census  is  not  taken  it  is  made  the  commis-^ioner's  duty 
to  have  one  taken  and  report  the  same. 

It  will  be  readily  seen  the  great  importance  of  this  report.  It 
forms  an  intelligent  basis  upon  which  the  superintendent  can  make 
an  equitable  distribution  of  the  school  fund  among  the  Several  coun- 
ties and  the  districts  thereof,  according  to  the  respective  n-umber  of 
school  children  therein,  and  without  which,  or  some  siujilar  basis, 
no  equitable  distribution  could  be  made  by  him.  Now,  it  is  not  the 
onerous,  complicated  or  long  service  that  the  $S  per  district  reported 
is  designed  to  compensate,  but  the  $3  per  district  reported  is  de- 
signed to  induce  promptness  in  making  the  report,  in  order,  as  said, 
that  the  work  of  the  superintendent  may  be  intelligenMy  and  equit- 
ably done ;  hence,  the  commissioner  is  allowed  said  pay  only  for  the  ^ 
number  of  districts  reported,  and  if  he  reports  none  he  gets  no  pay. 
Besides,  as  we  have  seen,  the  statute  directs  that  $3  be  deducted  **for 
each  district  reported,  not  visited."  This  language,  fortitied  by  the 
reasons  indicated,  clearly  shows  that  the  sum  was  to  be  paid  to  the 
commissioner  for  reporting,  and  to  insure  a  prompt  report;  and  it 
dearly  appears  from  the  whole  act  that  the  visitation  of  the  schools 
by  the  commissioner  was  a  part  of  his  general  duty  relating  to  his 
conduct  of  the  schools  in  his  county,  and  the  sum  of  $100  and  one 
per  cent,  was  designed  to  compensate  him  for  his  general  duties. 

It  was  also  decided  that  the  pay  of  the  commissioner  was  not  su- 
perseded by  the  act  of  the  I'ith  of  May,  but  he  was  entitled  to  pay 
for  the  time  the  law  required  him  to  serve.  Also,  the  plea  of  pay- 
ment was  not  niade  in  the  Harrod  case ;  here  it  is  .made ;  and  it 
seems  to  us  that  the  plea,  to  the  extent  of  $183,  the  amount  received 
for  visiting  the  schools,  should  prevail.  The  way  the  county  judge 
and  commissioner  fixed  it  up,  the  commissioner,  in  fact,  received 

Eay  twice  for  visiting  the  schools,  and  now  wants  the  State  to  pay 
im  extra  for  making  his  report,  the  result  of  a  misiipprehension  of 
course,  which  is  clearly  wrong. 

But  this  money  belonged  to  the  appellee  for  reporting,  and  while 
he  received  it  as  pay  for  the  wrong  service,  for  which  he  was  paid 
in  another  way,  and  to  prevent  injustice,  it  should  be  allowed  as  a 
payment  for  reporting.  But  as  it  is  not  enough  to  compensate  for 
reporting  by  $12,  the  appellant  must  approve  and  certify  that  sum 
to  the  auditor. 

The  judgment  is  reversed,  with  directions  for  further  proceedings 
consistent  with  this  opinion. 

Judge  Bennett  delivered  the  following  response  to  a  petition  for 
rehearing : 

The  exhibits  referred  to  in  the  record,  making  up  the  sum  of  $183, 
show  said  sum  was  for  visiting  schools  for  the  common  school  year 
ending  June  the  30th,  1884.  Besides,  the  appellee  swears  that  the 
said  amount  was  received  for  visiting  the  schools  for  the  common 
school  year,  1884.  This  sum,  we  decided,  he  was  not  entitled  to  for 
visiting  the  schools,  and  it  should  be  applied  as  a  pro  tanto  payment 
for  reporting  the  schools  for  said  year.  This  fact  the  counsel,  all 
along  the  line,  has  overlooked.  If  his  view  were  adopted,  the  State 
would  be  compelled  to  pay  out  thousands  of  dollars  unlawfully. 
62 
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Mark  it :   The  record  shows  that  it  was  for  the  school  year  eodiog^ 
June  the  30th,  1884,  that  this  money  was  received. 
The  petition  for  a  rehearing  is  overruled. 


Schmidt,  Ac.  v.  Miller. 

(Filed  March  31,  1891— iVb^  to  be  reported.^ 

Commissioner^ s allinvances — In  an  action  to  ascertain  the  net  earnings  of  a 
railroad  company,  for  the  purpose  of  paying  the  interest  on  certain  bonds, 
the  court  appointed  as  deputy  commissioner  a  man  familiar  with  the  opera- 
tion and  business  of  railroads.  After  making  a  report,whioh  required  about 
ten  months'  time  to  prepare,  appellee,  as  commissioner,  obtained  from  the 
court  an  order  allowing  him  |2,000  as  pare  compensation  for  making  said 
report,  the  cause  being  still  pending  and  undecided.  Heid — That  courts 
have  a  large  discretion  in  making  allowances  to  commissioners,  as  they  are 
the  better  judges  of  eflSciency  nd  nature  of  the  work  done,  and  allowances 
made  by  chancellors  to  their  commissioners  will  not  be  disturbed  on  appeal, 
unless  evidently  unjust  and  excessive,  which  does  not  appear  in  thiE  case. 

Sim  rail  <fe  Bodley  for  appellants. 

H.  L.  Stone  and  L.  L.  Parks  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellants  instituted  their  action  in  equity  against  the  L.,  C. 
&  L.  B.  B.  Co.  for  the  purpose  of  subjecting:  its  net  earning  to  the 
payment  of  the  interest  on  some  bonds,  which  interest  had  been  ac- 
cruing several  years  and  had  not  been  paid. 

The  case  was  referred  to  appellee,  as  master  commissioner  of  said 
court,  to  take  proof  of  said  net  earnings,  Ac,  Ac.,  and  report.  By 
agreement  of  all  parties  E.  T.  Calvert  was  apiK>inted  deputy  com- 
n>issioner  in  said  case,  because  he  was  an  experienced  railroad  ac- 
countant, and  it  required  that  kind  of  person  to  make  a  correct  and 
intelligent  report.  It  took  Calvert  about  ten  months  to  make  the  re- 
port,  and  he  filed  it,  and  it  was  suspended  some  time  for  exceptions; 
and  before  the  exceptions  were  finally  disponed  of  the  court  made  the 
commissioner,  the  appellee,  a  partial  allowance  of  $2,000  for  the 
services  rendered  in  the  case.  It  seems  that  this  allowance  was 
asked  at  the  time  principally  to  enable  the  commissioner  to  meet 
some  liabilities  that  he  had  incurred  in  furnishing  Calvert  with  sup- 

Slies,  Ac,  while  he  was  making  the  report.    The  court  made,  as  in- 
Icated,  a  partial  allowance  of  $2,000,  and  the  appellants  objecting  to 
this  sum  as  excessive,  thev  have  appealed. 

Section  779  of  the  Civil  Code  provides  that  the  master  commis- 
sioner *4nay,  with  the  approval  of  the  chancellor,  appoint  deputies '' 
Section  782  provides  that  the  commissioner  shall  be  entitled  to  such 
fees  for  reports  and  other  services  rendered,  under  order  of  the  court, 
as  the  court  may  allow. 

The  chancellor  is  certainly  entitled  to  a  large  Judicial  discretion  in 
making  allowances  for  the  services  of  his  master  commissioner. 
His  familiarity  with  the  issues  involved,  he  being  face  to  face  with 
the  lawyers  engaged  in  the  case,  and  having  the  benefit  of  their 
suggestions  abouc  all  matters  appertaining  to  the  questions  involved: 
his  own  knowledge  of  the  competency,  honesty  and  application  of 
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the  commissioner,  besides  the  evidence  of  men  of  experience  in 
such  matters  as  to  value,  peculiarly  tit  him  to  pass  upon  the  ques- 
tion of  the  value  of  the  commissioners  services,  and  the  value  hav- 
ing been  fixed  by  him,  this  court  will  not  disturb  it,  unless  it  clearly 
appears  that  he  has  abused  a  sound  judicial  discretion. 

Now,  the  commissioner  was  required  to  report  all  the  net  earnings 
of  the  L.,  C.  &  L.  R.  R.  Co.  from  1882  until  the  filing  of  the  report, 
on  its  own  lines,  which  accrued  to  it  by  reason  of  buainess  coming 
to  it  from  and  over  the  lines  of  the  Northern  Division  of  the  Cum- 
berland &  Ohio  R.  R.  Co.,  and  for  this  purpose  the  defendant  was 
required  to  produce  its  quarterly  returns,  and  all  the  books,  vouch- 
ers, way-bills,  Ac,  relating  to  said  business,  and.  report  who  are  the 
owners  of  the  mortgage  bonds,  Ac.;  to  report  the  quarterly  returns 
of  the  defendants'  company  over  the  lines  of  the  C.  &  O.  R.  R.  Co., 
over  its  own  lines  which  accrued  to  it  from  or  over  the  lines  of  the 
northern  division  of  the  C.  &  O.'R.  R.  Co.;  to  report  a  statement  of 
the  monthly  net  earnings  of  the  defendant,  on  its  own  lines  which 
accrued  to  it  by  reason  of  business  coming  to  it  from  or  over  Ihe 
lines  of  the  northern  division  of  the  C.  &  O.  R.  R.  Co.  from  the  1st 
of  October,  1885,  to  the  1st  of  December,  1887. 

From  this  order  the  importance  of  the  Rcrvice  will  be  seen.  And 
there  is  no  complaint  of  the  efficiency  of  the  services  rendered,  biit 
the  main  complaint  is  that  the  deputy  did  unnecessary  work,  con- 
sisting of  reporting  in  full  the  gross  earnings  of  the  C.  &  O.  R.  R., 
E.  D.,  pertaining  to  said  lines. 

It  is  to  be  observed  that  this  work  was  done,  presumably,  at 
least,  under  the  eye  of  appellant's  attorneys,  and  we  no  where  hear 
of  their  interposing  any  objection  to  the  manner  of  doing  it,  and, 
doubtless,  if  the  work  as  to  reporting  the  gross  earnings  had  re- 
sulted advantageously  to  the  appellant,  there  would  have  been  no 
word  of  complaint.  But  the  deputy,  doubtless,  thought  that  the  net 
earnings' of  the  defendant,  accruing  to  it  over  the  lines  mentioned, 
could  be  best  ascertained  by  ascertaining  the  gross  earnings  of  said 
lines  as  they  appertained  to  the  defendant.  In  this  opinion  the  chan- 
cellor seemed  to  concur,  and  in  which  we  concur.  But  it  is  said  that 
the  appellant  never  questioned  the  correctness  of  the  gross  earnings 
of  these  lines,  but  it  seems  that  the  net  earnings  could  not  well  be 
ascertained  without  ascertaining  the  gross  earnings  of  these  lines. 
And  if  it  was  the  desire  of  the  appellants  to  cut  off  inquiry  into  that 
matter,  they  could  have  easily  instructed  the  <leputy  to  take  their 
short  statement  of  it  as  correct.  The  proof  is  clear  that  the  deputy's 
service,  outside  of  said  gross  earnings,  was  worth  as  much  as  was  al- 
lowed. 

The  judgment  is  affirmed. 


Marion  County  v.  L.  &  N.  R.  R.  Co.,  Ac. 

i?Ved  March  31, 1S91— Not,  to  be  reported.) 

Taxation — Retrospcctwe  statutes — In  1886  Marion  county  levied  a  poU  tax,  a 
tax  of  twenty  cents  for  turnpike  roadn  and  thirty  cents  for  general 
pnrpOBes  on  each  |100  of  taxable  property  in  said  ooanty.  In  1887  it  levied 
the  same  poll  tax,  and  also  ten  cents  jail  tax,  twenty  cents  turnpike  tax  and 
fifteen  cents  for  county  indebtedness  upon  each  $100  of  taxable  property. 
The  appellee  resists  the  payment  of  the  twenty  cents  turnpike  tax  for  1887, 
aUeging  that  no  indebtedness  for  turnpikes  exists.    It  also  resists  payment 
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of  the  thirty  cents  tax  for  general  purposes  for  1886,  and  the  fifteen  cents 
tax  for  county  indebtedness  for  1887,  alleging  that  the  county  had  no 
statutory  authority  to  levy  said  taxes.  Held — That  it  appearing  from  the 
evidence  that  the  turnpike  debt  had  been  paid  only  by  borrowing  the  money 
from  the  sinking  fund,  the  indebtedness  for  turnpikes  still  existed  in  1887, 
and  the  tax  levied  to  meet  said  indebtedness  was  legal.  It  is  also  held  that 
the  levy  of  tbe  taxes  for  general  county  purposes  for  1886  and  1887,  al- 
though not  authorized  by  statute  when  the  levy  was  made,  has  been  legal- 
ized by  the  curative  act  of  April  10,  1888.  The  action  of  the  connty  court 
in  making  such  levies  was  not  void  for  the  want  of  jurisdiction,  because  it 
had  power  to  act  upon  the  subject  of  county  indebtedness:  it  had  jurisdiction 
to  levy  a  tax  for  the  purpose,  but  not  one  of  a  certain  character,  the  power 
conferred  was  so  restricted  as  not  to  embrace  it.  The  levying  of  it  was  a 
mere  irregularity. 

The  legislature  had  the  power  in  advance  of  making  these  levies  to  haTe 
authorized  them,  and  where  this  id  so.  it  may  by  a  subsequent  healing  stat- 
ute validate  them,  though  no  authority  existed  at  the  time  of  their  creation. 

S.  T.  Spalding  and  Lewis  Edelin  for  appellant. 

W.'J.  Ljsle  for  appellees. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  b3'  Chief  Justice  Holt. 

The  Marion  county  court  for  the  year  1886  levied  for  county  pur- 
poses, not  only  a  head  tax,  but  twenty  cents  for  turnpike  roads  and 
thirty  cents  for  general  purposes  upon  each  $100  of  taxable  property 
in  the  county. 

In  18S7  it  levied  the  same  head  tax,  and  also  ten  cents  jail  tax, 
twenty  cents  turnpike  tax  and  fifteen  cents  for  county  indebtedness 
upon  each  $100  of  taxable  property. 

The  appellees  paid  the  turnpike  tax  of  1886,  but  resist  tfie  pay- 
ment of  the  thirty  cent  tax  of  that  yeiir  for  general  county  purpoi^es. 

The  tax  of  1887  to  pay  for  the  building  of  a  county  jail  is  not  in 
contest;  it  is  suggested  that  it  has  been  paid;  but  the  appellees  deny 
the  right  of  the  county  to  compel  the  puyment  for  1887  of  the 
twenty  cent  turnpike  tax,  and  the  fifteen  cent  tax  to  pay  county  in- 
debtedness. 

The  answer  denies  the  existence  of  any  legislative  authority  in 
the  county  court  to  tevy  the  turnpike  tax. 

The  act  of  April  19,  1882,  however,  expressly  gives  it  (volume  2, 
Acts  1881,  page  604),  and  the  power  is  conceded  in  argument;  but 
it  is  said  there  was  no  turnpike  debt  in  1887,  and  that  a  tax  levy  .to 
pay  what  is  not  owing  is  void,  because  there  is  no  taking  of  private 
property  for  public  use,  but  a  taking  where  no  use  exists. 

It  appears,  however,  that  in  1885  there  was  a  deficit  as  to  the 
county  indebtedness  of  several  thousand  dollars.  It  was  carried  to 
1886,  when  it  was  still  more.  We  can  not  tell  how  much  of  it  was 
turnpike  indebtedness.  This  is  not  shown  by  the  record,  but  at 
least  a  portion  of  it  accrued  on  that  account.  The  money  t*  pay 
this  deficit  was  borrowed  from  the  sinking  fund  of  the  county,  azju 
the  county  clerk  testifies  that  at  the  time  of  giving  his  deposition 
(1889)  it  had  not  been  paid. 

While,  therefore,  there  may  not  in  1887  have  been  any  turnpike 
debt,  eo  nomine^  owing,  yet  an  indebtedneas  existed  which  was  cre- 
ated on  account  of  it. 

It  is  said,  however,  that,  considering  the  value  of  the  property  of 
the  county,  the  turnpike  tax  of  twenty  cents  for  1886  was  certainly 
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sufficient  to  discharge  all  the  turnpike  debt  of  the  county  existing 
in  that  year.  This  is  not  shown,  however,  and,  as  already  stated, 
it  was  still  owing  at  a  subsequent  date. 

As  to  the  levy  in  each  year  to  pay  the  general  indebtedness  of  the 
county,  it  is  said  that  there  was  then  no  law  authorizing  the  levy  of 
an  ad  valorem  tax  for  this  purpose.  This  is  true.  The  statute  did 
no£  authorize  such  a  tax,  but  only  a  head  tax  for  county  purposes 
generally. 

The  Legislature,  however,  passed  an  act,  on  April  10,  1888,  which, 
after  reciting  that  these  levies  had  been  made,  and  the  existence  of. 
•  doubt  as  to  their  legality,  declared  them  **  valid,  and  in  full  force 
and  effect,  as  fully  as  if  said  county  court  of  levy  and  claims  had 
been  empowered  to  levy  said  amount  for  the  purposes  mentioned  in 
said  levies."    Volume  2,  Acts  1887-8,  page  1067. 

It  is  contended  that  the  levies  when  made  were  void  lor  the  want 
of  legislative  authority  to  make  them,  and  that  the  Legislature* 
could  not,  therefore,  by  subsequent  legislation,  make  them  valid. 
.  Tli^  county  court  had  power  to  levy  a  head  tax  to  meet  the  gen- 
eral indebtedness  of  the  county.  It  could  not  levy  the  particular  tax 
in  contest.  It  had  power  to  act  upon  the  subject;  it  had  jurisdiction 
to  levy  a  tax  for  the  purpose,  but  not  one  of  a  certain  character. 
The  power  conferred  was  so  restricted  as  not  to  embrace  it.  The 
levymK  of  it,  therefore,was  a  qaseof  irregularity,  and  not  of  want  of 
jurisdiction. 

If  a  town  having  legislative  authority  to  create  town  liabilities, 
contract  one  outside  of  its  authority,  but  for  a  town  purpose,  the 
debt  might  undoubtedly  be  validated  by  retrospective  legislation. 

This  case,  it  seems  to  us,  would  fall  within  the  same  rule. 

Unquestionably  the  Legislature  could  in  advance  of  the  making 
of  these  levies  have  authorized  then);  and  where  this  is  so,  it  may  by 
a  subsequent  healing  statute  validate  them,  though  no  authority  ex- 
isted at  the  time  of  their  creation. 

This  legislative  power  is,  of  course,  confined  to  validating  acts 
which  the  Legislature  could  antecedently  have  authorize<l.  The  ex- 
ercise of  such  a  power  i-.  not  forbidden  by  our  State  Constitution, 
and  while  retrospective  legislation  is  in  t)ie  main  impolitic,  yet  the 
rule  above  stated  has  been  often  decljjred.  Cooley  on  Taxation, 
page  305. 

These  levies  were  not  for  an  illegal  purpose.  They  were  permia<?i- 
bleby  legislative  authority  in  advance.  The  power  to  pass  the  cu- 
rative act,  therefore,  exivsted,  and  it  is  equivalent  to  an  original 
authority. 

Acting  upon  this  rule  it  has  been  held  that  an  act  validating  the 
void  judicial  rule  of  an  infant's  property  is  constitutional;  also  an 
act  validating  municipal  bonds,  void  when  issued  ;  and  validating 
a  void  power  of  attorney'  executed  by  a  feme  covert.  Thornton  v. 
McGrath,  1  Duvall,  804;  Bryce,  &c.  v.  Sinclair,  8  Bush,  261;  Read 
v  Plattsmouth,  107  U.  S.,  568. 

Ther^  has  been  no  impairment  of  any  contract  or  vested  right  in 
this  case.  The  rule  relating  to  such  cases  has  no  application  here. 
There  is  no  contract  between  the  ta.v -payer  and  governmental  power 
which  protects  him  and  his  property,  and  to  which  he  must,  there- 
fore, pay  the  taxus  a  duty  he  owes  to  it,  and  instead  of  this  curative 
statute  impairing  a  vested  right,  it  merely  takes  away  the  opportu- 
nity to  avoid  the  discharge  of  a  duty. 

The  existence  of  general  indebtedness  by  the  county,  when  these 
levies  were  made,  is  virtually  admitted,  and  if  it  were  not,  it  is- 
shown. 
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Equitably  it  was  the  duty  of  the  ap[)ellees  to  discharge  their  fair 
proportion  of  it,  and  the  act  which  is  now  assailed  as  unccmstitu- 
tional  merely  prevents  them  from  acting  unjustly  bj^  refusing  to  bear 
their  equal  portion  of  a  common  burden  from  the  imposition  of 
which  they  equally,  with  others,  receive  a  benefit.  The  constitu- 
tional provision  forbiddiug  the  impairment  of  a  vested  right  by  leg- 
islation was  never  inteiided  to  apply  to  such  a  case.  One  should 
have  no  vested  right  to  do  wrong  or  act  unjustly;  and  courts  decline 
to  regard  that  as  a  vested  right  which  is  contrary  to  Justice  and  the 
equity  of  the  case. 

These  levies  were  of  uniform  operation.  They  imposed  a  public 
tax,  common  to  all  the  tax-payers  of  the  county,  for  a  local  purpose, 
which  may  be  done. 

Nor  can  it  be  said  that  the  Legislature  has  intervened  in  (tendiog 
litigation,  and  thus  invaded  the  domain  of  the  judiciary. 

It  is  true  if  the  Legislature,  during  the  pendency  of  litigation, 
were  to  pass  an  act,  having  a  retroactive  effect,  in  favor  of  one  of  the 
litigants,  it  would  be  an  invasion  by  one  independent  department 
of  the  government  of  another,/ and,  therefore,  unconstitutional. 
Thweatt,  &c.  v.  Bank  of  Hopkinsville,  81  Ky.,  1. 

But  this  has  not  been  done  in  thi§  case.  It  is  true  the  act  in 
question  was  passed  after  the  lower  court,  in  another  action  betw^'en 
tnese  parties,  had  passed  upon  the  validity  of  another  levy  for  a  dif- 
ferent year  by  the  Marion  County  Court;  but  this  fact  should  not  lead 
to  our  declaring  this  act  unconstitutional.  It  does  not  relate  to  that 
litigation,  and  a  court  should  not  declare  it  unconstitutional  unless 
clearly  required  to  do  so. 

For  the  reasons  indicated  the  judgment  dismissing  the  petition  is 
reversed,  with  directions  to  render  a  judgment  in  conformity  to  thii 
opinion. 


Doty,  dec.  v.  Trustees  of  Berea  College. 
{FUed  March  31,  1891— i\ 01?  to  be  reported.) 

Appeals — Correcting  transcript  after  decision   rendered — After   the  Court  of 

Appeals  had  rendered  a  decision  reversing  a  case  for  want  of  service  on  a 

party  in  interest,  as  the  record  then  showed^  the  record  was  permitted  to  be 

corrected  by  the  clerk  of  the  lower  court,  and  it  then  showed  proper  serfioe 

'on  all  the  parties,  and  a  rehearinf^  was  granted  and  the  case  affirmed. 

It  is  the  doty  of  counsel  to  look  to  the  condition  of  the  record  before 
sabmission,  bat  where  the  error  resulted  from  the  oversight  of  the  clerk,  ibe 
correction  of  the  record  will  be  permitted  to  prevent  injustice  being  done. 

R.  H.  Tomlinson  for  appellants. 

Wm.  Herndon  for  appellees. 

Appeal  from  Garrard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

In  this  case  the  children  of  Mrs.  Doty  are  claiming  that  the  chan- 
cellor below  has  sold  the  land  of  their  ui'^ther  for  the  payment  of 
their  father's  debt,  and  that  the  mortgage  given  to  secure  the  pay- 
ment of  the  loaned  money,  which  was  signed  by  their  mother,  was 
only  intended  to  pass  the  interest  she  had,  if  any,  in  her  husbands 
estate. 
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We  have  been  unable  to  ascertain  from  the  record  that  any  inter- 
^•st  whatever  existed  in  the  wife,  or  that  she  had  title  to  any  part  of 
the  Jand  sold".  Counsel  .>eem  to  argue  the  question  as  if  an  interest 
was  vested  in  the  wife,  but  when  looking  to  the  record  there  is  none 
whatever  disclased,  and,  therefore.  We  can  not  well  determine  that 
question. 

The  judgment  below  was  rendered  by  default,  and  on  one  of  the 
•children  of  William  Doty  there  was  no  service.  The  sheriflT  seems 
to  have  authorized,  by  a  proper  indorsement,  one  pf  rson  to  serve 
the  summt)n8,  and  the  aflBdavit,  which  is  the  proof  of  service,  was 
made  by  another. 

The  Code  provides  that  the  service  may  be  **by  any  person  ap- 
pointed by  the  officer  to  whom  it  is  directed  by  an  indorsement  on 
the  summons,  and  the  affidavit  of  such  person  indorsed  thereon  shall 
bo  proof  of  the  manner  and  time  of  service."  Subsection  2  of  chap- 
ter 2,  article  1,  Civil  Code. 

It  would  be  a  loose  practice,  if  adopted,  by  which  another,  not 
connected  with  the  official  act,  is  permitted  to  show  service.  Where 
the  right  of  property  is  involved  it  often  becomes  an  important 
inquiry,  both  as  to  the  time  and  mode  of  service,  and  when  the  sher- 
iff or  other  officer,  or  their  regularly  appointed  deputies,  recognized 
as  such  by  law,  have  not  returned  the  summons  executed,  but  is  re- 
turned by  one  who  is  the  mere  agent,  the  proof  of  the  service  is 
<?onflned  to  the  agent  by  his  affidavit,  and  it  should  be  made  aiid  be- 
•come  a  part  of  the  return.  It  is  true  this  agent  may  make  his  affi- 
<lavit  in  open  court,  even  after  his  return,  but  to  permit  another  to 
do  so  would  be  a  dangerous  precedent. 

The  judgment,  if  there  was  no  service,  is  necessarily  void,  and 
<*ould  be  set  a.«ide  by  motion  in  the  court  below,  but  here  the  chan- 
cellor, where  a  conveyance  by  way  of  mortgage  has  been  made,  by 
different  parties,  of  distinct  and  separate  interests,  and  with  defltied 
boundaries,  has  no  authority,  it  seems  to  Us,  for  selling  the  land  as  a 
whole,  without  the  consent  of  the  parties.  It  also  appears  that  the 
two  tracts  of  land  are  connected  with  another  tract  in  some  way, 
and  that  these  two  tracts  lie  within  the  larger  tract,  but  where  does 
not  appear.  It  may  be  apparent  that  neither  tract  can  be  divided, 
but  there  is  no  reason  why  each  tract  can  not  be  sold  separately, 
and  the  fact  that  it  may  be  to  the  interest  of  all  to  sell  the  two  tracts 
of  land  as  one,  will  not  authorize  a  sale  of  both  as  one  tract  without 
consent. 

The  judgment,  therefore,  is  reversed,  and  the  parties  can  then 
make  defense,  if  any  they  have.  Beinanded  for  proceedings  cohsis- 
tent  with  this  opinion. 

Judge  Pryor  delivered  the  following  response  to  a  petition  for  re- 
hearing: 

The  reversal  of  this  case  was  made  alone  for  the  reason  that  one 
of  the  parties  in  interest  had  not  been  summoned.  It  now  appears 
that  the  appellant  had  filed  a  defective  record,  and  although  he 
made  the  point  of  the  want  of  service  in  his  brief,  still  the  appellee 
first  filed  nis  brief,  and  did  not  know  or  have  any  reason  to  believe 
that  such  a  question  could  be  raised.  While  this  court  has  always 
ruled  that  parties  must  look  to  the  record  before  submission,  aiid 
that  it  is  too  late  to  complete  the  record  after  the  decision  here  ad- 
verse to  the  party  who  (»ught  to  have  seen  the  record  was  perfect 
before  submission;  yet,  in  a  case  like  this,  where  service  was  had 
arKl  the  clerk  omitted  to  copy  it,  or  erred  in  making  the  copy,  it 
seems  to  us  the  error  ought  to  be  corrected,  and,  therefore,  a  rehear- 
ing is  granted  and  judgment  affirmed. 


I 


966  JONES  BROS.  V.  MCEWAN. 

Jones  Bros*  v.  McEwan. 

(Filed  March  31,  18910 

Sa/c's  of  personal  pnyperly — Estoppel — A  sale  of  wheat  to  grade  as  No.  3  od 
delirery  is  a  warranty  that  it  shaH  be  of  that  quality,  but  if  the* purchasers 
have  an  opportunity  to  inspect  it,  and  do  so,  and  receive  it  without  objec- 
tion, they  are  estopped  to  claim. damages  for  its  failure  to  grade  as  No.  2 
wheat. 

W.  M.  Beckner  and  L.  H.  Jones  for  appellants. 

George  B.  Xelson  for  appellee. 

Appeal  from  Clark  Court  of  Common  Pleas.' 

Opinion  of  the  court  b^'  Ju(lj?e  Bennett 

The  appellants,  grain  and  commission  merchants,  of  Winchester, 
purchased  of  the  appellee,  engaoed  in  the  same  general  business  at 
Pine  (jrove  and  Colby's,  stations  on  the  C.  A  ().  R.  R.,  all  the  wheat 
that  the  appellee  had  engaged  in  the  vicinity  of  these  stations, 
which  was  to  be  delivered  at  said  stations  in  car-load  lots,  and  to 
grade  as  No.  2  wheat.  The  appellee  delivered  said  wheat  at  said 
stations,  and  it  was  there  received  by  the  appellants,  and  they  j)er- 
sonally  inspected  a  part  of  the  same  as  it  was  delivered,  and  pro- 
nounced it  all  right.  They  caused  the  wheat  to  be  shipped  to 
Newport  News,  the  place  of  destination,  wher^  it  was  inspected 
and  pronounced,  at  leSst  a  part  of  it,  not  No.  2  wheat  in  that 
market. 

The  appellee  «ued  the  appellants  for  a  balance  of  the  purchase 
money,  to  which  they  plead  as  counter-claim  and  set-off  that,  by 
the  terms  of  the  contract  the  wheat  was  to  grade  No.  2  at  Newport 
News,  the  terminal  point,  and  as  it  did  not  grade  No.  2  at  said  point 
they  were  damajifcd  in  the  sum  of  SH-IO. 

The  appellee  contended  that  by  the  terms  of  the  contract  the 
wheat  was  to  jjrade  No.  2  at  the  jilace  of  delivery,  and  the  appel- 
lants, after  inspectinjr  or  havinjj^  an  opportunity  to  inspect  the  wheat 
at  said  place,  rt  ceivcd  the  same  in  discharge  uf  appellee's  contract, 
which  released  him  from  all  damage,  tVc. 

The  question  as  to  whether  the  terminal  place,  or  that  of  delivery, 
the  wheat  was  to  grade  No.  2,  having  been  passed  upon  by  the  jury, 
and  they  having  decided  from  the  evidence  that  the  grade  was  to  be 
at  the  piace  of  delivery,  we  must  regard*that  fact,  for  the  purpose  of 
this  review,  as  settled. 

So  the  question  arises,  conceding  that  the  wheat  did  not  grade 
No.  2  at  the  place  (rf  delivery,  did  the  reception  of  it  by  the  appel- 
lants at  the  place  of  delivery,  after  having  inspected  it,  or  alter  hav- 
ing had  a  fair  opportunity  to  inspect  it,  satisfy  the  terms  of  the 
contract  to  deliver  v^heat  of  No.  2  grade? 

This  court,  in  the  cases  of  Dana  v.  Boyd,  2  J.  J.  M.,  594;  O'l^n- 
non  V.  Relf,  7  Dana,  820;  Kerr  v.  Smith,  5  B.  M.,  5o3,  which  have 
been  subsequently  evidently  ai»proved  by  this  court  in  a  numl)erof 
cases ;  also  Benjamin  on  Sales  (the  text,  4th  edition,  .sections  (MIO  to 
609),  has  held  that  where  there  is  a  contract  to  deliver  goods  or  chat- 
tels of  a  particular  description  or  quality  >^t  a  future  day,  and  the 
vendor  tenders  goods  not  of  the  agreed  description  or  quality,  in 
discharge  of  the  contract,  and  the  vendee,  after  inspecting  them,  or 
after  having  had  a  hiir  opportunity  to  do  so,  receives  them  in  dis- 
charge of  the  contract,  he  can  not  thereafter  maintain  an  action 


JONES   BROS.    V.    MCEWAK.  967 

against  the  vendor  to  recover  damages  for  the  defects  in  the  descrip- 
tion or  quality. 

The  stipulation  that  goods  of  a  certain  description  or  quality  are 
to  be  delivered  is  made  an  essential  part  of  the  contract,  which  must 
be  complied  with  by  the  vendor  as  a  condition  preceding  the  obliga- 
tion of  the  vendee  to  receive  the  goods  and  pay  for  them  ;  and  if  the 
goods  tendered  in  discharge  of  the  contract  do  not  come  up  to  the 
terms  of  it  as  to  description  or  quality,  the  vendee  has  a  right  to  re- 
ject them  and  hold  the  vendor  responsible  in  damages.  But  if  he, 
after  having  inspected  them,  or  after  having  had  a  lair  opportunity 
to  do  so,  receives  them  in  discharge  of  the  contract,  although  they 
do  not  as  to  descTiption  or  quality  comply  with  its  terms,  he  thereby 
waives  these  defects,  and  he  can  not  recover  damages  on  account  of 
them. 

For  this  rule,  as  it  seems  to  us,  the  sound  and  equitable  reason  is 
given,  to-wit:  When  th.e  vendor  tenders  the  goods  in  discharge  of 
the  contract,  and  they  do  not  come  up  to  the  stipulation,  if  the  ven- 
dee, after  having  inspected  them,  or  after  having  a  fair  opportunity 
to  do  so,  would  reject  them,  the  vendor  in  many  cas^s  could  romply 
with  his  contract  by  delivering  other  goods  of  the  contract  d(^.«crip- 
tion  or  quality,  or  in  the  absence  i)f  such  right  or  opportunity  he 
would  have  the  opportunity  to  take  charge  of  them  and  dispose  of 
them  himself,  rather  than  confide  the  sale  -of  them  to  the  vendee, 
whose  interest  might  be  to  have  recourse  on  the  vendor,  and  to 
handle  the  goods  with  that  view  alone,  or  his  businevss  caj)acity 
might  be  such  that  the  vendor  would  not  be  willing  to  trust  him. 
But  if  the  vendee,  after  inspecting,  or  having  a  fair  opportunity  to 
insjject  the  goods,  were  allowed  to  receive  them  in  discharge  of  the 
contract  and  then  hold  the  vendor  responsible  for  actual  or  supposed 
defects,  by  exposing  him  to  actions  on  the  warranty  on  account  of 
defects,  but  really  to  cover  losses  resultiuir  from  short-sightfd  specu- 
lation or  the  wayward  changes  in  the  market,  after  he  had  been  led 
to  belie^-e  that  all  was  satisfactory,  would  be  most  inequitable. 
Henc^\  to  regard  the  stipulation  tis  an  essential  part  of  the  contract, 
a  compliance  with  which  piecedes  the  vendee's  obligation  to  receive 
the  goods,  but  if  he  receives  them  in  discharge  of  the  contract,  after 
having  inspcM^ted  them,  or  after  having  had  a  fair  opportunity  to 
inspect  them,  the  terms  of  ^he  contract  are  complied  with,  and  he 
has  no  action  on  account  cf  the  fact  that  the  goods  are  not  as  stipu- 
lated, saves  the  rights  of  all  parties.  Of  course^this  rule  supposes 
that  there  is  no  fraud  and  that  the  vendee  has  had  an  opportunity 
to  inspect  the  goods. 

It  is  true  there  are  many  States  that  hold  such  stipulations  to  be 
warranties,  and  that  fact  was  doubtless  known  to  the  members  of 
this  court  at  the  time  the  decisions  mentioned  were  rendered ;  but, 
nevertheless,  they  chose  to  hew  out  the  njore  equitable  rule  regard- 
less of  those  high  opposing  authorities.  Besides,  as  there  is  scarcely 
any  uniformity  of  decision  among  the  several  States  upon  the  same 
subject— many  sometimes  deciding  one  way,  and  only  a  few  the 
other— if  we  were  to  undertake  to  overrule  our  repeated  and  long- 
standing decisions  to  make  a  rule  to  conform  to  what  is  supposed  to 
be  the  rule  of  the  majority  of  the  Stat&s,  we  would  find  ourselves 
overturning  many  long-standing  legal  landmarks  of  this  State.  Be- 
sides, instead  of  this  State  having  an  appellate  court,  some  other 
State  would  practically  fill  that  position  for  us.  Which  one  should 
it  be? 

The  judgment  is  aflfirmed. 
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Carter  v.  Bank  of  Columbia. 
(Filed  April  4,  1891— iYo<  to  be  reported.) 

1,  Bills  and  notes — Pleading  non  est  factum  on  renewal  note — Liability  on  for^ 
mer  note — Id  1882  a  note  was  presented  to  the  appellee,  bank,  and  discoanted 
by  it,  with  the  names  of  J.  D.  Carter  tfc  Co.  and  the  appellant,  JoRiah  Carter, 
signed  to  it.  In  1884  a  renewal  of  that  note  was  given  to  the  bank,  which 
appellant  signed  in  person.  The  note  was  renewed  from  time  to  time,  antil 
1886,  when  this  suit  was  brought  on  the  last  renewal  to  recover  a  balance 
dnft.  Appellant  pleaded  non  est  factum^  and  an  amended  petition  was  filed 
alleging  liability  of  appellant  on  the  note  of  1884,  and  seeking  a  recovery 
on  same.  From  a  judgment  against  him  on  said  note  this  appeal  is  prose- 
cuted. Hflei-^TYitLi  the  amended  petition  was  properly  allowed,  and  a  re- 
covery on  same  was  legal,  as  the  renewal  note,  if  void  for  want  of  proper 
authority  to  sign  appellant's  nati^  thereto,  was  not  a  satisfaction  of  the 
note  signed  by  him,  and  his  liability  is  unquestioned. 

2.  N'ovutt'on — Release  of  sureties — A  note  given  to  a  bank  as  a  renewal  of  a 
former,  note,  and  bearing  the  signatures  of  the  former  parties,  which  is 
accepted  in  goud  faith  by  the  bank,  is  not  a  novation  of  the  former  note  if 
it  shall  be  afterwards  discovered  that  the  signatures  to  such  renewal  note 
were  forgeries.  Nor  will  any  of  the  parties  to  the  former  note,  if  they  are 
only  sureties,  be  released  by  acceptance  of  such  note  and  extension  of  time 
for  payment  of  their  liability. 

Samiidge  &  Sandidge  for  appellant. 

H.  C.  Baker,  James  Garnett  and  M.  D.  Allen  for  appellee. 

Appeal  from  Cumberland  Circuit  Court, 

Opinion  of  the  court  by  Judge  Lewis. 

In  1862  a  note  for  $'),000  was  given  to  appellee,  Ba*ik  of  Colum- 
bia, to  which  were  signed  the  names  of  J.  D.  Carter  &  Co.  and  appel- 
lant, Josiah  Carter.  It  is  contended,  and  may  be,  that  the  sifirnatures 
to  the  original,  as  well  as  several  renewal  notes,  were  all  written  by 
J.  D.  Carter,  without  the  presence  of  Josiah  Carter.  But  January  8, 
1884,  one  was  given  for  $4,9;34.40,  which  it  is  admitted  Josiah  Cjirter  . 
signed  in  person. 

October  ;i,  1886,  the  last  one  was  given  for  $3,004.36,  and  to  recover 
judgment  for  that  amount  this  action  was  instituted.  But  Josiah 
Carter,  having  made  defense  that  the  note  was  not  his  net  and  deed, 
Bank  of  Columbia  filed  an  ametided  f>etition  in  which  the  note  exe- 
cuted January  8,  1884,  was  alleged  to  be  <»vidence  of  a  subsisling 
debt,  and  judgment  was  prayed  therefor,  less  credits,  w  hich  reduced 
the  amount  to  $3,004.36;  and,  in  pursuance  of  the  verdict  of  a  Jury, 
judgment  was  rendered  for  the  amount  of  the  note  executed  Janu- 
ary 8,  1884,  subject  to  the  credits  which  reduced  it  to  the  sum  just 
mentioned. 

There  was,  previous  to  1882,  a  firm  ot  J.  D.  Carter  &.  Co  ,  of  which 
Josiah  Carter  was  a  member.  But  we  think  the  evidence  shows 
there  was  another  firm  of  that  name,  of  which  he  was  not  a  mem- 
ber, which;  borrowed  the  $5,000  in  1882,  and  that  he  signed  the  note 
of  January  8,  1884,  as  surety  merely.  It  seems  to  be  further  estab- 
lished and  admitted  that  he  did  not  sign  nor  give  written  authority 
to  another  to  sign  his  name  to  either  the  note  executed  October  3, 
1886,  or  any  other  one  of  the  several  executed  subsequent  to  Janu- 
ary 8,  1884 ;  and  if  his  plea  of  non  e^st  factum  to  the  note  of  1886  was 
the  only  legal  iasue  in  the  case,  no  judgment  could  cro  against  him. 

Bui,  though  his  attitude  was  that  of  security  on  the  note  of  Jano- 
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ary  8,  1884,  the  execution  of  the  subsequent  renewal  notes  did  not 
necessarily  operate  to  satisfy  that  note,  nor  release  him  from  liabil- 
ity; on  the  contrary,  **it  is  the  settled  doctrine  of  this  court  that, 
where  a  creditor  holds  a  note  on  two  or  more  obligors,  and  accepts 
what  purports  to  be  a  renewal'  note,  signed  by  all  of  the  obligors, 
and  it  turns  out  that  the  names  of  some  of  them  were  forced,  or 
that  the  renewal  note  is,  as  to  some  of  them,  invalid,  their  obliga- 
tion on  the  original  note  revives,  and  the  obligee  may  bring  suit 
thereon  and  recover  judgment  against  them.''  First  National  Bank 
V.  Gaines,  87  Ky.,  597.  And  the  fact  the  renewal  note  is  valid  as  to 
some  one  or  more  of  the  obligors  does  not  alter  the  rule.  Stratton 
V.  McMahon,  84  Ky  ,  641. 

Under  an  instruction  of  the  court  the  Jury  seems  to  have  found  all 
the  facts,  in  our  opinion,  es^^ential  to  a  recovery  in  this  case.  They 
are  that  Josiah  Carter  signed  the  note  of  January  8,  1884,  in  person ; 
that  J.  D.  Carter  procured  the  bank  to  accept  a  note,  purporting  to 
be  signed  by  Josiah  Carter,  in  renewal,  and  it  was  accepted  by  the 
bank  in  good  faith,  believing  he  had  signed  it;  and  that  it  turned 
out  to  be  a  forgery  as  to  the  name  of  Josiah  Carter. 

Those  facts  existing,  there  was  no  other  alternative  than  judg- 
ment for  the  plaintiff. 

It  is,  however,  contended  that  acceptance  of  the  renewal  notes, 
whereby  time  for  payment  of  the  original  note  was  extended,  ope- 
rated to  release  appellant  as  surety.  It  is  a  sufficient  answer  to  that 
position  that  the  new  notes  purported  to  be  and  were  accepted  by 
the  bank  as  the  notes  of  the  same  persons,  including  Josiah  Carter, 
who  were  bound  in  the  original  note.  If  the  renewal  notes  were 
binding  on  him,  the  indulgence  to  the  principal  was  with  his  con- 
sent and  resulted  from  his  own  act.  If  they  were  not  binding  on 
him  because  void,  they  certainly  did  not  have  the  effect  to  release 
him  from  the  original  note;  for  if  the  name  of  Josiah  Carter,  the 
surety,  was  forged  by  S.  D.  Carter,  the  principal,  the  bank  was  not 
bound  by  the  renewal  note,  even  if  it  had  been  a  novation  of  the 
original  contract,  which  was  not  the  case,  and  the  barxk  had,  for  a 
consideration,  agreed  not  to  sue. 

In  no  aspect  of  this  case,  as  it  appears  to  us,  can  the  note  of  Janu- 
ary 8,  1884,  be  considered  satisfied  by  the  renewal  notes. 

Judgment  affirmed. 


Bank  of  Columbia  v.  Carter. 

{Filed  April  4,  1891— iYo<  to  be  reported.) 

Sale -^Redemption — The  court  dirocted  that  its  commissioner  should  sell  a 
tract  of  Innd  belonging  to  a  debtor,  also  his  equity  of  redemption  in  another 
tract,  offering  them  separately  and  then  together,  and  accepting  the  highest 
amount  bid.  The  sale  vas  made  as  directed  and  the  bid  for  the  two  tracts 
together  accepted  as  the  highest  bid.  The  creditor  complains  that  he  was 
deprived  of  his  right  to  redeem.  Held — That  a^  the  amounts  bid  for  the 
tracts  respectively  were  each  greater  than  two-thirds  the  appraised  value, 
and  the  bid  accepted  being  larger,  the  debtor  was  not  prejudiced  by  the  sale. 

H.  C,  Baker,  James  Garnett  and  M.  D.  Allen  for  appellant. 

Bandidge  &  Bandidge  for  appellee. 

Appeal  from  Cumberland  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Lewis. 

This  appeal  is  from  an  order  of  court  setting  aside  a  judicial  sale 
of  land,  uVon  the  ground  stated  in  the  exception  filed  that  the  sale 
was  made  in  such  way  as  to  deprive  the  debtor  of  his  right  to  re- 
deem in  the  manner  and  upon  conditions  provided  in  article  8,  chap- 
ter 63,  General  Statutes. 

It  appears  that  Sandidge,  having  judgment  against  appellee.  Car- 
ter, caused  execution  levied  upon  his  land,  being  in  quantity  about 
800  acres;  but  about  888  acres  thereof  was  cut  off  and  left  by  the 
sheriff  unsold,  the  residue  having  brought  enough  to  satisfy  the 
debt,  which  was  about  $1,521. 

Subsequent  to  that  sale,  which  took  place  in  April,  1889,  a  judg- 
ment was  rendered  in  favor  of  appellant.  Bank  of  (Columbia,  against 
Carter  for  more  than  $8,000,  and  for  a  sale  t)f  the  888  acres  and  C^ir- 
ttr's  equity  of  redemption  in  that  part  already  sold  under  the  San- 
didge  execution.  In  that  judgment. the  commissioner  was  directed 
as  follows:  He  shall  offer  said  883  acres  in  one  body  and  e(iuityof 
redemption  aforesaid  to  itself,  and,  if  necessary  to  raise  the  money, 
offer  them  together  and  accept  the  bids  which  will  realize  the  largest 
amount. 

In  pursuance  of  that  judgment  the  commissioner  caustd  the  two 
parcels  of  land  to  be  leerallv  appraised,  the  388  acres  being  valued  at 
$700,  and  the  residue  of  Hie  tract  at  S8,OO0,  and  February  10,  1890, 
he  sold  the  whole  for  $1,100,  Bank  of  ('olumbia  be/*oming  purchaser. 
But,  as  directed  in  the  juUerment,  he  first  offered  the  two  parcels 
separately,  there  being  bid  for  the  3S8  acres  $.')8'),  ancf  for  the  equity 
of  redemption  $'jOO,  which  bids,  aggregating  less  than  $1,100,  were 
rejected  and  the  other  l)id  adopted  and  reported  to  court.  After  its 
purchase  at  that  sale.  Bank  of  Columbia  paid  to  the  purchasers,  un- 
der tlje  Sandidge  execution,  the  amount  then  bid  and  pai<l  by  them, 
including  interest  and  costs,  which  was  about  S1,G48. 

The  separate  bid  for  the  888  acres  was  more  than  two-thirds  of  its 
appraised  value,  and  adding  to  the  aggrcjgate  bi<l  of  $1,100  the 
amount  of  redemption  money  paid  by  Bank  of  Columbia,  $1,648, 
the  total  amount  realized  from  the  entire  tract  of  about  SOO  acres  was 
about  $2,748,  which  was  more  than  two-thirds  of  the  appraised  value, 
$8,700,  and,  consefjuently,  it  now  appears  appellee.  Carter,  was  not 
substantially  injurt^J  by  the  mode  of  sale  directed  by  the  court;  for 
if  the  bid  of  $rjsr)  for  the  888  acres  had  been  adopted,  he  would  not 
have  had  the  right  to  redeem,  and  the  only  theory  upon  which  the 
action  of  the  court  can  be  based  is,  that  if  the  883  acres  had  been 
sold  sCDarately  it  would  not  have  brought  as  much  its  was  actually 
bid  for  it  when  it  was  so  offered.  The  condition  upon  which  section 
8,  article  8,  chapter  08,  General  Statutes,  gives  to  a  defendant  the 
right  to  redeem  real  estate  sold  in  pursuance  of  a  judgment  is,  that 
it  does  not  bring  two-thirds  of  the  appraised  valuation. 

In  this  case  it  would  be  directly  opposed  to  the  facts.,  as  they  ap- 
pear, to  de(!ide  it  brought  less,  because  it  did  actually  bring  more. 

The  judgment  sustaining  exceptions  to  and  setting  aside  the  sale 
is  reversed,  and  cause  remanded  for  proceedings  consistent  with  this 
opinion. 
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Ameri(;an  Mutual  Aid  Society 'v.  Beonger. 

(Filed  ^jon7  4,  1891.) 

1.  Insurance — Misrepresentation  in  application — The  insared  in  his  application 
for  insnrance  on  his  life  in  answer  to  the  question  as  to  whether  he  had  made 
application  to  another  company  for  inRurance*  and  had  that  application  re- 
fused, replied  no,  when  in  fact  his  application  had  been  refused  by  another 
company.  In  an  action  on  said  policy,  the  insured  having  committed  sui- 
cide, ffeld — That  said  representation  was  immaterial,  as  it  appears  that  the 
examining  physician  discovered  the  same  trouble  that  was  the  basis  of  the 
former  company's  refusal  to  accept  the  application,  but  after  a  second  ex- 
amination by  the  examining  physioiati.  with  the  concurrence  in  opinion  of 
another  physician,  the  application  was  accepted. 

r  2.  Separations  of  findings  of  law  and  facts — If  a  court,  without  the  interven- 
tion of  a  jury,  trieft  both  law  and  facts,  the  decision  of  the  court  on  ques- 
tions of  law  can  not  be  questioned  on  appeal,  unless  there  has  been  a 
separation  of  conclusions  of  law  and  fact  and  exceptions  saved  thereto. 
This  is  the  proper  constructioa  of  section  332,  Civil  Code  of  Practice. 

Simrall  <fc  BotUey  for  appelhmt. 

O'Neal,  Jackson  <&  Phelps,  and  Lane  &  Burnett  for  appellee. 

Appeal  from  Jefferson  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Tills  case  involves  a  question  of  law  and  one  of  fact.  It  was  heard 
by  the  court  without  the  intervention  of  a  jury. 

The  insured  made  application  to  the  appellant  to  have  his  life  in- 
sured for  the  benefit  of  the  appellee.  The  appellant  is  a  mutual  aid 
society.  In  answer  to  the  question,  '*have  you  made  application  for 
insurance  in  any  othei*  company,"  the  insured  responded  no. 

An  application  had  been  made  to  another  company,  and  the  in- 
sured or  his  application  refused.  The  examining  physician,  discov- 
ering, as  he  thought,  some  trouble  with  his  heart.  The  examining 
physician  for  the  appellant  made  the  same  discovery,  but  upon  a 
more  thorough  examination  became  convinced  that  he  was  all  right. 
A  second  physician  examined  him,  and  concurred  in  his  views  with 
the  regular  examining  physician. 

Not  long  after  the  insurance  had  been  effected,  the  insured  com- 
mitted suicide,  and  there  is  no  pretense  that  his  heart  was  the  cause 
of  his  mental  trouble,  or  that  he  had  any  other  physical  disease. 

The  court  held,  as  a  matter  of  law  separating  the  findings  of  law 
from  thcxse  of  fact,  that  the  failure  to  answer  the  question  as  to  his 
prior  application  for  insurance  correctly,  was  not  a  material  repre- 
sentation, as  it  would  not  have  afiected  the  application  made  to  the 
appellant,  because  the  latter  had  the  same  knowledge  in  reference  to 
his  heart  trouble  that  the  physician  had  who  first  examined  the  in- 
sured. 

Whether  this  was  a  correct  exposition  of  the  law  on  the  facts,  it 
is  not  necessary  to  decide,  as  there  was  no  exception  to  the  findings 
of  law.  Section  332  of  the  Code,  provides:  **Upon  trii^s  of  question 
of  fact  by  the  court,  it  shall  not  be  necessary  for  the  court  to  state 
its  findings,  except  generally  for  the  plaintifl"  or  defendant,  unless 
ftne  of  the  parties  request  it,  with  a  view  of  excepting  to  the  decis- 
ion of  the  court  upon  the  questions  of  law  involved  in  the  trial,  in 
which  case  the  court  shall  state,  in  WTiting,  the  conclusions  of  fact 
found  separately  from  the  conclusions  of  law."  This  court  has  not 
passed  directly  upon  this  question  of  practice,  but  the  Superior  Court 
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has  held  in  several  cases  that  it  is  as  much  necessary  to  except  to  the 
finding  of  law  by  the  court,  so  iis  to  raise  the  question  in  an  appel- 
late court,  as  in  a  case  where  the  Jury  is  passing  on  facts  under  find- 
ings of  law  made  by  the  court.  That  in  the  admission  or  rejection 
of  testimony,  or  the  determination  of  any  legal  question  during  the 
progress  of  the  case,  the  exception  must  be  reserved  at  the  lime. 

It  is  too  late  after  judgment  to  raise  the  question  by  a  motion  for 
a  new  trial,  if  otherwise,  it  then  bei'omes  unnecessary  to  except  at  all 
until  the  judgment  is  rendered.  The  court  could  have  told  the  jury 
thattheanswer  to  the  question  propounded  w^as  not  material,  and 
an  exception  must  be  made  in  such  a  case,  to  be  available  in  this 
court.  It  may  be  argued  that  the  council  may  not  know  how  the 
court  will  interpret  the  law  until  final  judgment,  and  this  may  be 
so,  still  an  exception  to  the  judgment  would  not  raise  the  question, 
and,  therefore,  when  separating  the  one  finding  from  the  other  in  a 
case  where  the  court  reserves  a  decision  of  the  legal  question  until 
he  is  ready  to  pronounce  iudgment,  the  exception  should  be  entered 
to  the  finding,  if  desired  by  either  party,  but  it  seldom  occurs  when 
the  trial  judge  is  hearing  both  questions  of  law  and  fact,  that  he 
fails  to  d^'ide  the  legal  question  before  pronouncing  judgment. 

There  is  no  necessity  of  separating  the  findings,  but  to  enable  a 
party  to  except,  and  if  a  motion  for  a  new  trial  raises  the  question^ 
it  is  then  not  necessary  to  except.  .  The  court  below  held  as  a  matter 
of  law  that  the  burden  was  on  the  defendant  to  show  something 
itiore  than  that  the  answer  complained  of  was  false,  and  to  that  find- 
ing there  should  have  been  an  exception. 

This  ruling  makes  the  practice  m  both  courts  uniform,  and  we 
think  carries  out  the  provision  of  the  Code  on  this  subject.  Other 
States  have  similar  provisions  in  their  Codes  of  Practice,  and  con- 
strue them  in  the  same  manner.  In  Peden's  adm'r  v.  King,  3  Ind^ 
181 ,  it  is  said:  **To  prepare  a  case  for  the  Supreme  Court  under  section 
341  of  the  Code,  the  court  below  should  first  state  the  facts  in  writ- 
ing, and  then  the  conclusions  of  law  upon  them,  to  which  the  party 
aggrieved  should  except,  the  questions  of  law  are  not  saved  by  a 
motion  for  a  new  trial." 

In  46  Michigan,  436,  Chatterson  v.  Parrott,  the  court  held  an  excep- 
tion to  the  judgment  was  unavailing.  *'Had  there  been  findings,  an 
exception  that  they  did  not  support  the  judgment  might  have  been 
considered."  In  Gilmore  v.  Thjes,  18  Wis.,  554,  **In  cases  tried  by 
the  court,  where  there  are  several  facts  found  or  conclusions  of  law 
stated,  the  exceptions  should  show  to  which  one  of  them  objection 
was  made."  In  Smith  v.  Davidson,  45  Ind.,  399,  the  court  in  alluding 
to  this  question  of  practice  said:  *'The  only  way  to  do  that  is  to  ex- 
cept to  the  conclusions  of  law\  It  is  not  enough  to  except  to  the 
finding  generally.  Nor  can  the  question  be  saved  by  a  motion  for  a 
new  trial."  Decisions  of  a  similar  character  will  be  found  in  other 
States,  and  it  is  apparent  that  the  purpose  of  this  provision  of  oar 
Code  was  to  enable  a  party  to  except  to  the  legal  finding  in  thesame 
manner  that  he  would  except  where  an  instru<^tion  had  been  given 
the  Jury. 

Ufjon  the  question  of  fact  as  to  the  fraud,  we  concur  with  the 
opinion  of  the  court  below,  and  must,  therefore,  aflSrm  the  judg- 
ment. The  opinion  of  the  Superior  Court  seems  not  to  have  dis- 
cussed this  question,  and  whether  or  not  the  point  was  raised  in  that, 
court,  we  are  unable  to  say. 
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L.  A  N.  R.  R.  Co.  V.  Sharp. 
{Filed  April  b,  1891.) 

Svpersedeas  bond^ Interest  on  judgment  for  personal  injuries — Retrospective 
statutes^k  judgment  for  personal  injuries  rendered  in  1881,  baying  been 
affirmed  by  a  divided  court,  and  ten  per  centum  damat^es  awarded,  appellee, 
on  the  return  of  the  case,  refusing  to  accept  the  amount  of  his  judgment 
with  ten  pti  tentum  damages  awarded,  instituted  this  action  to  recover  fur- 
ther damages  that  he  sustained  by  reason  of  the  supersedeas  bond  delaying 
him  in  the  collection  of  his  judgment.  Held—T\i9X  ten  per  centum  damages 
is  all  that  he  wns  entitled  to,  as  judgment  for  personal  injuries  rendered 
prior  to  the  amendment  to  section  ^  chapter  60,  General  Btatotes,  adopted 
in  lfc88.  did  not  bear  interest.  Nor  can  that  amendment  be  considered  as 
retrospective.  It  is  a  role  that  do  statute  will  be  so  construed  unless  there 
be  something  in  the  nature  of  the  case  or  the  language  used  showing  that 
it  was  so  intended  by  the  law-making  power.  Unless  this  appear  new  stat- 
utes will  be  held  to  apply  only  to  future  cases. 

Jno.  McChord  and  W.  J.  Lisle  for  appellant.. 

W.  E.  Russell  for  appellee. 

Appeal  from  Taylor  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

In  1881,  the  appellee,  Thomas  G.  Sharp,  recovered  a  judgment 
against  the  appellant  for  1800  for  a  personal  injury. 

The  statute  then  in  force  provided:  *'A  judgment,  except  for  ma- 
licious prosecution,  libel,  slander  or  imury  to  the  person  should  bear 
legal  interest  from  its  date."    General  Statutes,  chapter  60,section  6. 

This  jydgment  did  not,  therefore,  bear  interest,  and  was  so  en- 
tered. 

The  appellant  appealed,  and  superseded  it. 

The  bond  is  of  the  usual  form.  It  stipulates:  **The  appellant  will 
pay  to  the  appellee  all  costs  and  damages  that  may  be  adjudged 
against  the  appellant  on  the  appeal;  also  that  they  will  satisfy  and 
perform  the  judgment  above  stated  (for  $800damages),  in  case  it  shall 
be  affirmed,  and  any  judgment  or  order  which  the  Court  of  Appeals 
may  render  or  order  to  be  rendered  by  the  inferior  court  not  exceed- 
ing in  amount  or  value  the  judgment  aforesaid  (and  also  pay  all 
rents,  hire  or  damages,  which,  during  the  penden<?y  of  the  appeal 
may  accrue  on  any  part  of  the  property,  of  which  the  appellee  is 
kept  out  of  possession  by  reason  of  the  appeal"). 

The  portion  of  the  bond  in  parenthesis  was  doubtless  inserted  by 
the  draftsman  because  it  is  given  in  theform  to  be  found  in  the  Civil 
Code;  but  it  is  there  stated  that  it  is  only  to  be  added,  if  the  appel- 
lee will  be  kept  out  of  the  use  or  possession  of  property:  and  it  was 
not  a  proper  or  necessary  stipulation  of  the  bond  in  this  case,  the 

Judgment  superseded  being  only  for  money.  The  form  was  intended 
or  all  cases,  whether  a  delay  in  the  payment  of  money  or  the  de- 
livery of  property  resulted  from  the  supersedeas. 

The  judgment  was  affirmed  in  1889  by  a  divided  court,  and  the 
appellee  allowed  ten  per  centum  damages. 

He  refused  to  accept  the  $800,  together  with  the  ten  per  centum 
damages  and  his  costs  in  satisfaction  of  the  judgment,  and  brought 
this  action  upon  the  appeal  bond  to  recover  damages  for  being  kept 
out  of  his  money.  His  pleadings  clearly  show  that  he  seeks  to  re- 
cover damages  m  lieu  of  interest  upon  the  judgment,  and  whether 
he  is  entitled  to  it,  is  the  question  before  us. 
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After  the  mandate  of  this  court  had  been  filed  in  the  lower  courtt 
.showing  the  affirmance  of  the  judgment,  the  appellee,  on  October 
15,  1889,  and  after  the  two  actions  had  been  consolidated,  entered  a 
motion  in  the  old  suit  to  allow  him,  nunc  pro  tunc^  interest  upon 
his  judgment  from  the  time  of  its  rendition  in  the  lower  couit. 
This  was  properly  refused. 

The  Legislature,  on  March  1, 1888,amended  the  statute  above  cited 
by  striking  out  the  words  *'except  for  malicious  prasecution,  libel, 
•slander  or  injury  to  the  person;"  but  this  amendment  is  not  retro- 
spective in  its  terms,  iind  there  is  nothing  evidencing  any  legislative 
intention  that  it  was  to  be  so  regarded. 

It  is  a  rule  that  no  statute  will  be  so  construed  unless  there  be 
something  in  the  nature  of  the  case,  or  the  language  used,  showing 
that  it  was  so  intended  by  the  law-making  power.  Unless  this  ap- 
pear, new  statutes  will  be  held  to  apply  only  to  future  cases. 

Judge  Cooley  says:  **There  is  no  doubt  of  the  right  of  the  I^egis- 
lature  to  past  statutes  which  reach  back  to  and  change  or  modify 
the  effect  of  prior  transactions,  provided  retrospective  laws  are  not 
forbidden,  eo  nomine^  by  the  Slate  Constitution,  and  provided  fur* 
ther  tliat  no  other  objection  exists  to  them  than  their  retrospective 
character.  Nevertheless,  legislation  of  trhis  character  is  exceedingly 
liable  to  abuse;  and  it  is  a  sound  rule  of  construction  that  a  statute 
should  have  a  prospective  operation  only,  unless  its  terms  show 
clearly  a  legislative  intention  that  it  should  operate  retrospectively." 
Cooley 's  Cun.  Li m.,  page  370. 

The  counsel  for  the  appellee  needlessly  complains  in  the  pleadings 
that  this  court  in  affirming  the  judgment  delivered  no  opinion.  He 
cites  the  vStatutes,  which  says:  *'The  court  mu-st  deliver  written  opin- 
ions in  all  cases."    We  by  no  means  claim  never  to  err  in  opinion. 

It  might  be  well  for  the  experienced  counsel,  even  as  to  himself, 
to  recollect  that  it  has  been  said,  aliquumlo  bonus  domitat  Ifomerus, 
We  do  not  see,  however,  how  the  court  could  deliver  a  written  opin- 
ion when  its  members  are  equally  divided  in  their  views.  It  has 
not  been  the  usual  practice  to  do  so  in  such  cases,  and  we  do  not 
think  there  was  any  failure  of  duty  in  this  respect. 

Section  748  of  the  Civil  Code,  provides:  **A  supersedeas  shall  not 
be  issued  until  the  appellant  cause  to  be  executed  before  the  clerk 
of  the  court,  which  rendered  the  judgment,  or  the  clerk  of  the 
Court  of  Appeals,  by  one  or  more  sufficient  sureties,  to  be  approved 
by  such  clerk,  a  .bond  to  the  effect  that  the  appellant  shall  pay 
to  appellee  all  costs  and  damages  that  shall  be  adjudged  against  the 
appellant  on  the  appeal;  also  that  he  will  stitisfy  and  perform  the 
judgment  appealed  from,  if  it  should  be  affirmed,  and  any  judg- 
ment or  order  which  the  Court  of  Appeals  may  render,  or  order  to 
be  rendered  by  the  inferior  court,  not  exceeding  in  amount  or  value 
the  original  judgment,  and  all  rents  or  hire  of  damages  to  property 
during  the  pendency  of  the  appeal,  of  which  the  appellee  is  kept 
out  of  possession  by  reason  of  the  appeal." 

This  provision  requires  an  appellant  in  a  case  like  this  one  to 
give  a  bond,  stipulating  that  he  shall  pay  to  the  appellee  all  costs 
and  damages  that  shall  be  adjudged  against  him  on  the  appeal,  and 
satisfy  the  judgment  appealed  from,  if  affirmed,  and  any  judgment 
this  court  may  render  or  order  to  be  rendered  by  the  inferior  court, 
not  exceeding  in  amount  or  value  the  original  judgment. 

The  further  provision  in  the  section  as  to  rents,  hire  or  damages  to 
property,  was  not  intended  to  apply  to  a  Judgment  merely  /or 
money. 

In  fact,  another  provision  of  the  Code  (section  764)  expressly  says: 
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*'Upon  the  affirmaDce  of,  or  the  dismissal  of,  an  appeal  from  a  judg- 
ment for  the  payment  of  money,  the  collection  ot  which,  in  whole 
or  part,  has  been  superseded  as  provided  in  chapter  2  of  this  title, 
ten  jo«r  cent,  damages  on  the  amount  supersedecf  shall  be  awarded 
against  the  appellant.'' 

The  law  fixes  in  this  character  of  a  case  w  hat  the  appellee  is  en- 
titled to  as  damages  upon  an  affirmance  of  a  superseded  judgment. 
It  has  defined  and  limited  the  meaning  of  the  word  ''damages''  as 
used  in  the  section  of  the  Code,  directing  what  character  of  a  bond 
shall  be  executed.  The  words  of  the  bond,  were  it  necessary,  would 
be  so  construed  as  to  limit  them  to  the  requirements  of  the  law.  He 
gets  his  judgment  in  the  lower  court,  and  ten  per  centum  damages 
thereon;  also  his  costs. 

When  the  appellant  has  paid  these  sums,  he  has  not  only  com- 
plied with  the  law,  but  all  the  provisions  of  his  bond.  Both  the 
terms  of  the  contract  and  the  law  have  then  been  fulfilled. 

As  the  judgment  did  not  bear  interest,  and  c*ould  not  by  law 
be  made  to  do  so,  the  appellee  can  not  recover  it  by  way  of  damages 
in  an  action  upon  the  bond.  It  stipulated  for  the  payment  of  the 
judgment,  if  affirmed,  and  it,  therefore,  covenanted  for  the  payment 
of  the  $800  without  interest.  This  court  in  the  order  of  affirmance 
determined  what  the  appellee  was  entitled  to  as  damages,  and  it 
embraced  all  that  either  the  law  or  feke  covenants  of  the  bond  al- 
lowed. 

This  conclusion  renders  it  unnecessary  to  consider  the  cross-appeal 
of  the  appellee,  based  upon  the  fact  that  the  lower  court,  while  it  al- 
lowed as  damages  interest  upon  the  $800  up  to  the  date  of  the  judg- 
ment in  this  action,  did  not  give  any  interest  thereafter,  and  the 
judgment  is  reversed,  with  directions  to  dismiss  the  action. 
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iFiled  April  7,  1891— .Vo^  to  be  reported,) 

Cofttract — The  testimony  in  this  case  shows  that  the  appellant  is  entitled 
to  one-half  interest  in  the  land  in  controyersy,  and  not  to  the  entire  land, 
the  remaining  one- half  interest  being  divided  equally  between  the  two  ap- 
pellees. 

R.  D.  Hill  and  W.  O.  Harris  for  appellant. 

J.  M.  Unthank  and  Wm.  Lindsay  for  appellees. 

Appeal  from  Bell  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

It  is  apparent  from  the  testimony  that  the  land  in  controversy 
was  purchased  for  the  benefit  of  Unthank,  Moss  and  Finley,  Finley 
to  have  one-half  and  Unthank  and  Moss  one-fourth  each.  The  dev- 
isees of  Williams  are  willing  that  the  agreement  of  sale,  or  in  fact 
the  sale  made  b^^  the  executor,  should  stand,  and  the  executor  being 
authorized  by  the  will  to  sell  the  land  for  the  payment  of  debts,  and 
in  the  exercise  of  that  power  he  has  carried  into  execution  the  con- 
tract made  by  his  testator  with  Unthank  for  the  land,  by  receiving 
the  purchase  money  and  paying  off  the  testator's  debts.  The  land 
brought  its  value,  and  the  only  controversy  in  this  case  is  between 
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Finley,  Unthank  and  Moss  as  to  the  extent  of  their  interest  as  pur- 
chasers. 

Finley  claims  that  the  entire  land  was  purchased  for  hira,  and 
that  he  alone  is  the  real  owner.  He  is  not  asking  to  be  relieved 
from  his  agreement,  and  when  the  chancellor  gives  him  one-half 
the  land  and  a  lien  on  the  other  .half  to  secure  him  in  the  money 
advanced  to  Unthank  and  Moss  to  pay  for  their  half,  it  seems  to  us 
he  has  been  fully  secured  in  all  his  rights. 

That  there  is  a  misunderstanding  between  the  three  as  to  the  ex- 
tent of  their  interests  is  manifest,  but  the  evidence  fuUy  explain* 
the  nature  of  the  transaction,  ana  this  Judgment  must  be  affirmed. 


Hicks,  Ac.  v.  Smith. 

{Filed  April  9,  1891 — Not  to  be  reported,) 

Wills — Estoppel — Appeals — By  his  will  a  testator  devised  to  his  sister  flOOr 
leaying  the  bulk  of  his  estate  to  his  widow.  The  sister  resided  in  a  county 
remote  from  the  county  of  the  testator's  residence,  and  had  no  knowledge 
of  the  contents  of  the  will  until  a  short  time  after  it  was  admitted  to  pro- 
bate. When  she  received  from  the  executor  by  mail  a  check  for  the  amouni 
of  her  legacy,  which  she,  on  the  advice  of  her  friends  and  without  consult- 
ing her  husband,  accepted  under  the  belief  that  she  would  not  thereby  waive 
her  right  to  contest  said  will.  Shortly  afterwards  she  prosecuted  an  appeal 
to  the  circuit  court  from  the  order  of  probate,  to  which  proceeding  is 
pleaded  the  receipt  of  said  check  as  an  estoppel.  ^^A/-— That  owing  if> 
the  fact  of  the  devisee  being  a  feme  covert  at  the  time  of  receiving  said 
check,  as  well  as  want  of  knowledge  of  the  contents  of  said  wiU,  and  Che 
circumstances  attending  the  receipt  of  said  check,  she  is  not  estopped 
from  prosecuting  the  appeal. 

H.  Clay  White  and  Bobert  Kichardson  for  appellants. 

Crum  &  Willis  and  W.  W.  Dickerson  for  appellee. 

Appeal  from  Grant  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

John  G.  Smith,  of  the  county  of  Grant,  died,  leaving  a  last  will 
and  testament  by  which  he  devised  his  entire  estate  to  his  widow, 
except  a  small  legacy  of  $100  to  his  sister,  Mrs.  Hicks,  who,  to- 
gether with  her  husband,  is  an  appellant  in  this  appeal.  The  testa- 
tor left  no  children,  and  his  will  was  probated  in  the  Grant  County 
Court,  by  the  executor,  a  short  time  after  his  decease. 

The  appellant  had  no  notice  of  the  probate  of  the  will,  or  of  it» 
contents,  as  appears  from  the  pleadings,  but  received  from  the  exec- 
utor, through  the  mail,  without  any  explanation,  a  check  inclosed 
in  an  envelope  for  $100  in  full  of  legacy.  She  consulted  one  of  her 
friends,  who  advised  her  that  its  indorsement  and  collection  would 
not  prejudice  her  rights,  and  having  done  so,  it  is  claimed  she  rec- 
ognized the  devise  as  valid  and  is  now  estopped  ft*om  showing  a 
want  of  capacity  on  the  part  of  the  testator  to  make  it.  Her  hus- 
band was  not  even  consulted  as  to  the  rights  of  wife,  either  by  the 
wife  or  the  executor,  and  the  latter,  in  sending  the  check,  gave  no 
Information  as  to  the  contents  of  the  instrument.  The  devise  might 
have  been  of  the  most  of  the  estate  to  this  sister,  and  a  special  leg- 
acy in  addition,  and  the  act  of  inclosing  such  a  check  to  a  jtrne  eocert 
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not  advised  of  her  rights  and  ignorant  of  the  provisions  of  the  will^ 
or  the  manner  of  its  execution,  worlds  no  estoppel  on  the  part  of  the 
appellant. 

When  learning  of  the  probate  in  the  county  court,  the  appellant 
appealed  to  the  circuit  court,  and  the  fact  that  the  feme  covert  had 
received  this  check  was  pleaded  in  bar  of  her  right  to  prosecute  the 
appeal,  and  a  reply  was  filed  setting  up  the  coverture  and  the  cir- 
cumstances under  which  the  check  was  received.  To  this  reply  a 
demurrer  was  entered  and  sustained  by  the  court  below. 

It  seems  to  us  if  any  one  has  been  prejudiced,  if  the  reply  is  true» 
it  has  been  the  appellant,  by  reason  of  the  act  of  the  executor.  She 
was  in  no  condition  to  know  the  disposition  made  of  the  testator's 
property,  or  the  effect  the  receiving  of  the  check  would  have  on  her 
rights ;  besides,  if  she  had  known  all  about  the  contents  of  the  will, 
and  after  this  ascertained  the  condition  of  testator's  mind,  and  that 
he  was  incompetent  to  make  a  will,  it  would  work  no  estoppel. 

This  check  was  sent  in  a  few  days  after  probate  and  in  less  than 
one  month  after  testator's  death,  to  the  appellant,  a  feme  coverty 
who  indorsed  it  without  ev^r  seeing  the  will.  There  is  no  estoppel 
in  such  a  case,  and  it  is  a  matter  of  doubt  as  to  the  validity  of^the 
payment  to  the  feme  without  the  knowledge  and  consent  of  the 
husband.  The  indorsement  of  the  che?k  works  no  estoppel,  and 
the  party  should  be  allowed  to  prosecute  the  appeal. 

Judgment  reversed  and  remanded  for  proceeaings  consistent  with 
this  opinion. 


Bbannin,  Ac.  v.  Sherley. 

CFiled  April  9.  1891.) 

Trusts — Undue  influence — A  young  man  of  reckless  habits  and  withonfc 
business  experience,  shortly  after  arriving  at  the  age  of  twenty-one  years, 
at  the  instance  of  his  grandmother  and  sister,  who  seemed  desirous  of  pro- 
tecting his  estate  from  waste,  execated  a  deed  of  trnst  to  his  grandmother 
of  all  his  property,  providing  that  she  shoald  pay  over  the  annual  income 
to  him  until  he  married,  and  after  marriage  the  income  to  be  paid  to  his 
wife  ;  and  in  the  event  that  the  grantor  died  without  leaving  children  sur- 
viving, said  property  should  go  to  his  sister.  In  an  action  to  cancel  the 
conveyance,  field — That  as  said  deed  was  entirely  voluntary  and  executed 
under  the  influence  and  advice  of  the  grantor^s  grandmother  and  sister,  for 
the  purpose  of  protecting  the  estate,  said  deed  was  properly  cancelled,  the 
proof  showing  that  the  grantor  had  married  and  gotten  rid  of  his  reckless 
habits. 

Simrall  &  Bodley  and  John  C.  Doolan  for  appellants. 

W.  O.  Harris  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Brannin  C.  Sherley,  the  appellee,  being  the  owner  of  two  tracts  of 
land  in  the  city  of  Louisville,  one  lying  on  the  south  side  of  Market 
street,  between  Brook  and  Floyd,  and  the  other  lying  on  the  south 
side  of  Market,  between  Fifth  and  Sixth  streets,  on  the  11th  of  No- 
vember, in  the  year  1886,  conveyed  all  this  estate,  including  both 
lots  and  the  improvements,  to  his  grandmother,  Elizabeth  A.  Bran- 
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nin,  to  be  held  by  her  in  trust,  and  controlled  and  manaered  by  her 
as  she  might  deem  proper,  requiring  her  by  its  terms  to  pay  to  hiin 
the  net  annual  income  until  his  marriage,  and  after  his  marriage  to 
pay  the  income  to  his  wife  and  children,  and  upon  his  death  to  con- 
vey his  property  to  them,  if  any  survived  him ;  if  not,  then  to  con- 
vey the  lots  to  his  sister,  Bettie  Sherley,  if  livinir ;  and  if  she  should 
be  dead,  then  to  his  heirs  on  tlie  side  of  her  mother,  who  was  a 
daughter  of  the  trustee,  Elizat)eth  A.  Brannin.  The  appellee  mar- 
ried not  long  after  arriving  at  age,  and  his  wife  is  now  living  with 
one  child,  the  offspring  of  the  marriage.  These  lots  of  ground,  with 
the  improvements,  are  valuable,  producing  a  handsome  income  for 
the  support  of  appellee's  family. 

The  appellee  instituted  this  action  in  equity  in  the  Louisville  Law 
and  Equity  Court,  on  the  loth  of  November,  in  the  year  1890,  seek- 
ing to  cancel  the  trust  deed  to  his  grandmother,  so  as  to  give  him 
control  of  his  estate.  The  trustee,  Mrs.  Brannin,  the  w-ife  of  the 
appellee  and  his  child,  Bettie,  also  his  sister,  Bettie,  and  her  hus- 
band, George  W.  Ewing,  she  having  intermarried  since  the  deed 
was  executed,  are  all  defendants  and  before  the  court. 

The  wife  of  the  appellee  answers  and  is  desirous  of  having  the 
title  vested  in  her  husband,  and,  upon  privy  examination  by  the 
chancellor,  so  declare<l.  The  infant  daughter,  Bettie  Sherley,  makes 
defense  by  her  guardian  ad  liteni^  and  so  does  the  trustee,  Mrs.  Eliz- 
abeth Brannin. 

The  principal  ground  for  cancelling  the  conveyance  is  the  exercise 
of  an  improper  influence  over  him  by  his  grandmother,  the  trustee, 
and  his  sister,  by  which, 4n  the  event  of  his  marriage,  he  was  de- 
prived not  only  of  the  corpus  of  his  estate,  but  of  any  interest  what- 
ever in  the  annual  income  for  his  support  and  maintenance.  No 
power  of  revocation  existed  in  the  conveyance,  and  the  only  relief 
the  appellee  has,  if  any,  is  in  a  court  of  equity. 

This  is  a  peculiar  character  of  case,  as  it  is  manifest  from  the  tes- 
timony that  the  influence  exerted  ovpr  tlie  appellee  by  his  grand- 
motheV  and  sister  was  prompted  alone  by  their  afliection  for  him, 
and  their  desire  to  prevent  the  wasting  of  an  e^itate  that,  by  reason 
of  his  extravagant  habits,  would  soon  all  be  gone  and  the  appellee 
reduced  to  poverty.  The  motive  of  the  trustee  can  not  be  im- 
pugned, nor  can  that  of  his  sister,  but  still  the  eflect  of  the  convey- 
ance that  was  purelt/  vobinfary^  with  no  other  consideration  on  his 
part  than  the  desire  to  gratify  the  wishes  of  the  trustee  and  his  sis- 
ter, is  to  deprive  the  appellee  of  all  his  estate.  He  had  just  arrived 
at  age  when  this  deed  was  made;  had  left  the  home  of  his  grand- 
parents before  arriving  at  age,  expending  his  means  in  sueh  a  gener- 
ous and  improvident  manner  as  amounted  to  recklessness,  and  on 
his  return  from  a  trip  to  China  and  Japan  executed  the  deed. 

He  was  subject  to  the  absolute  influence  of  his  grand  mother  and 
sister  when  about  them ;  they  dominated  his  will,  and,  in  fact,  it 
was  necessary  they  should  do  so  on  account  of  reckless  habits  that 
he  seems  now  to  be  rid  of.  He  had  no  business  experience  what- 
ever when  the  deed  was  executed,  nor  did  the  parties  to  it  compre- 
hend fully  the  nature  and  effect  of  the  conveyance,  because  all  were 
unacquainted  with  such  transactions.  The  fact  that  the  appellee 
divasted  himself  of  all  title  to  his  property  shows  that  neither  the 
trustee  nor  the  appellee  considered  the  legal  effect  of  the  instrument. 
The  sister  and  her  husband,  George  Ewing,  both  answer  and  eon- 
sent  to  the  cancellation.  The  appellee  evidently  exercised  no  judg- 
ment or  discretion  in  the  transaction.  It  was  left  to  his  grandmother 
and  sister.    At  that  time  he  would  not  have  known  a  deed  from  a 
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will,  but  now  that  circumstances  have  chanced,  with  his  family 
surrounding  him>  his  eyes  have  been  opened  to  the  business  affairs 
of  life,  we  perceive  no  reason  why  the  conveyance  should  not  be 
cancelled  and  the  title  restored  to  the  appellee. 

It  is  true  that  the  trustee  has  derived  no  immediate  beneficial  in- 
terest from  the  conveyance,  but  if  construed  as  in  the  nature  of  a 
family  settlement,  it  should  be  reasonable  and  just,  and  where  the 
contents  of  the  trust  or  settlement  deprives  the  grantor  of  all  his 
estate,  it  will  take  but  sligjht  testimony  to  induce  the  chancellor  to 
say  that  it  was  unreasonable.  If  the  extravagant  and  reckless  hab- 
its of  the  grantor  still  continued,  the  chancellor  would  hold  the 
property,  but  would  at  least,  where  the  income  was  sufficient,  let 
nim  have  it  for  his  support. 

In  Villers  v.  Beaumont,  I  Vernon,  99,  it  is  said :  '*If  a  man  will 
iraprovidently  bind  himself  by  a  voluntary  deed,  without  the  power 
of  revocation,  this  court  will  not  loose  the  fetters  he  hath  put  on 
himself,  but  he  must  lie  down  under  his  own  folly."  This  doctrine 
has  been  greatly  modified  by  recent  decisions,  and  certainly  was 
never  intended  to  apply  where  the  grantor  was  wrongfully  advised 
and  did  not  know  the  legal  effect  of  the  act  by  which  he  was  giving 
away  his  entire  estate. 

The  attorney  preparing  the  deed  wrote  it  as  directed,  and  sup- 
posed the  family  with  which  the  appellee  was  connected  desired  it 
written  in  that  way,  and  that  the  appellee  understood  what  he  was 
doing. 

The  appellee  was  unmarried  when  he  made  the  deed,  and  no 
moral  or  natural  obligation  then  rested  upon  him  to  provide  for  the 
first  takers,  his  wife  and  child,  but  under  the  influence  of  his  grand- 
mother and  sister,  who  thought  and  HCted  for  him,  he  deprives  him- 
self of  his  entire  estate,  not  even  retaining,  in  the  event  of  his 
marriage,  the  income  derived  from  it. 

In  Everitt  v.  Everitt,  L.  R.,  10  Eq.,  405,  the  court  said:  *at  is 
very  ditiicult,  indeed,  for  any  voluntary  settlement,  made  by  a 
young  lady  so  soon  after  she  attained  twenty-one,  to  stand,  if  she 
afterwards  change  her  mind  and  wishes  to  rid  herself  of  the  fetters 
that  bind  her  in  the  disposition  of  her  estate." 

In  Garusey  v.  Mundy,  24  N.  J.,  248,  the  grantor  having  arrived 
at  age  without  any  tmsiness  experience,  and  but  little  know-ledge  of 
her  legal  rights,  made  a  conveyance  of  her  estate  in  trust  in  a  man- 
ner similar  to  the  grant  before  us.  It  was  made  at  the  instance  of 
and  under  the  advice  of  her  mother  and  uncle.  The  property  was 
placed  beyond  her  control,  and  although  the  motives  of  her  mother 
and  uncle  were  praisew'orthy,  as  in  this  case,  the  grantor  applied  to 
a  court  of  equity  for  relief,  and  the  facts  leading  to  the  conveyance 
having  been  shown,  the  chancellor  cancelled  the  deed.  The  influ- 
ence exerted  in  that  case,  as  in  this,  was  injudicious  and  unwise, 
and  over  one  whose  will  was  subordinate  to  that  of  the  grand- 
mother, who,  in  conjunction  with  his  sister,  caused  its  execution. 

There  can  be  no  doubt  but  that  a  voluntary  settlement  or  gift, 
made  by  one  who  is  competent  to  act  for  himself  and  understands 
what  he  is  doing,  where  the  transaction  is  the  result  of  his  own 
judgment  and  will,  will  be  sustained  by  the  chancellor,  although 
there  is  no  power  of  revocation.  But  a  gift  of  all  one's  estate,  with- 
out any  rescission  or  power  of  revocation,  would  be  of  itself  a  sus- 
picious circumstance,  and,  aided  by  mere  slight  proof  **of  mistake, 
misapprehension  or  misunderstanding'*  on  the  part  of  the  grantor, 
will  be  sufficient  to  set  aside  the  deed.  Besides,  in  this  case,  those 
who  influenced  or  caused  the  execution  of  the  paper  were  remotely, 
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and  the  sister  directly,  benefited  by  the  conveyance,  because  the 
appellee,  then  having  no  children,  the  title  was  vested  in  his  sister; 
still  we  are  satisfied  that  no  desire  for  personal  gain  induced  the  ex- 
ecution of  the  deed.  It  was  done,  as  we  think  the  facts  show,  under 
a  misapprehension  of  what  the  legal  rights  of  the  appellee  were  in 
relation  to  the  estate  and  in  the  earnest  desire  to  save  the  brother's 
property. 

The  testimony  satisfies  the  chancellor  that  the  instrument  was  the 
act  and  deed  of  the  grandmother  and  sister,  and  that  they  were  not 
even  aware  of  its  effect  upon  the  rights  of  the  appellee.  The  chan- 
cellor has  cancelled  the  entire  conveyance.  This  was  right,  leaving 
the  grantor  to  make  such  an  equitable  settlement  on  his  family  as 
he  desires,  and  this  he  seems  to  have  done. 

Judgment  affirmed. 


Cassidy,  &c.  v.  City  of  Covington. 

(Filed  April  9,  \Sdl—JVoi  to  be  reportedA 

Constitutional  Law — Streets  and  alleys — The  city  aathoritles  may  be  anthor- 
ized  by  the  Legislature  to  reconstract  its  streets,  with  as  fall  powers  of 
taxing  abutting  property  in  aid  of  such  improvements  as  it  posse^^sed  in 
making  the  original  improvements.  It  is  no  objection  to  the  exercise  of 
such  power  that  the  council  may  order  the  principal  thoroughfare?  im- 
proved before  improving  the  less  prominent  streets.  The  city  possesses 
the  same  power  to  improve  a  street  that  it  has  acquired  by  surrender^rom 
a  turnpike  company,  as  if  it  was  acquired  in  any  other  way. 

C.  B.  Simrall  and  W.  K.  Benton  for  appellants. 

W.  A.  Byrne  for  appellee. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

From  an  agreed  statement  of  facts  it  appears  E.  G.  Cassidy,  wife 
of  J.  S.  ('assidy,  is  owner  of  a  lot  on  Madison  avenue,  in  theVity  of 
Covington,  which  avenue  or  street  the  city  counoil  has,  by  ordi- 
nance, authorized  and  required  to  be  reconstructed  by  paving  with 
asphalt  or  granite,  or  both,  one-half  the  cost  of  which  is  to  be  paid 
by  the  city  and  the  other  to  be  assessed  against  lots  abutting  on  that 
street. 

The  power  to  reconstruct  that  and  all  other  streets  in  the  city  of 
Covington,  at  the  pleasure  uf  the  city  council,  is  conferred  by  an  act 
of  the  Legislature,  approved  March  21,  1890,  and  one  of  the  ques- 
tions raised  is  whether  the  act,  in  that  respect,  is  unconstitutional. 
As  the  identical  question  has  been  considered  and  determined  by 
this  court  at  the  present  term,  in  the  case  of  Maddux  v.  City  of 
Newport,  it  need  not  be  now  discussed.  There  it  was  held  the  power 
existed  in  the  Legislature  to  authorize  reconstruction  of  a  street  by 
assessment  of  property  bordering  on  the  street,  just  as  was  done  for 
the  original  improvement;  and  it  was  also  decided  that,  though  the 
amount  to  be  expended  is  insufficient  to  improve  every  street,  the 
right  to  improve  the  principal  thoroughfares,  or  such  as  will  prove 
of  most  benefit  to  the  city,  may,  nevertheless,  be  exercised  by  the 
city  council. 
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It  further  appears  that  the  portion  of  Madison  street,  on  which 
tippellant's  property  abuts,  though  within  the  corporate  limits  of 
Covington,  formerly  belonged  to  a  chartered  turnpike  company, 
which,  of  course,  had  the  right  to  charge  toll  for  the  use  of  it,  and 
was  required,  at  the  same  time,  to  keep  it  in  repair  without  cost  to 
property  owners.  But  that  company  was,  by  an  act  of  the  Legisla- 
ture, empowered  to  contract  with  the  city  of  Covington  for  the  sur- 
render to  it  of  all  that  part  of  said  road  which  lies  within  the  limits 
of  the  city,  and  subsequently  the  surrender  was  made,  which,  we 
think,  had  the  eflTect  to  invest  the  city  with  as.  full  authority  and 
•control  of  the  land,  as  a  public  street,  as  could  be  acquired  to  any 
other  land  not  previously  dedicated  or  acquired  for  such  purpose; 
for  a  turnpike  company  may,  by  an  act  of  the  Legislature,  be  ab- 
solved from  the  duty  of  keeping  its  road  in  repair  in  consideration 
of  giving  up  its  right  to  charge  toll,  or  authorized  to  abandon  its 
road  altogether,  thereby  surrendering  its  franchises  and  rights,  and 
being,  at  the  same  time,  release<l  from  its  charter  obligations.  And 
whenever  any  part  of  a  toll  road  is,  by  reason  of  increase  of  local 
population  and  business,  included  within  the  corporate  limits  of  a 
town  or  city,  which  frequently  occurs,  the  public  interest  and  con- 
venience necessarily  requires  that  not  only  the  toll-gate  be  removed, 
but  that  the  way  be  improved  in  a  more  durable  and  extensive 
mode  than  a  turnpike  company  is  required  by  its  charter,  or  was 
originally  expected,  to  do;  and,  therefore,  when  the  object  can  be 
accomplished,  as  was  done  in  this  case,  without  violation  of  vested 
rights,  no  reascm  can  exist  why  the  municipal  corporation  may  not 
have  and  exercise  the  same  power  and  supervision  over  the  way 
thus  acquired  as  any  other  street  or  way  within  its  limits. 

As  the  statutes  referred  to  are  valid,  and  the  action  of  the  city 
council,  taken  in  pursuance  of  them  authorized,  the  injunction  in 
this  case  was  properly  discharged,  and  the  judgment  is  affirmed. 


Kearns  v.  City  of  CoviN(iTON. 
{Filed  April  9,  1891— .Yo^  to  be  reported.) 
€.  B.  Simrall  and  \V.  K.  Benton  for  appellant. 
W.  A.  Byrne  for  appellee. 
Appeal  from  Kenton  Chancery  Court. 
Opinion  of  the  court  by  Jud^e  Lewis. 

The  state  of  facts  agreed  on  in  this  case  are  set  out  in  the  case  of 
Cassidy,  &c.  v.  City  of  Covington,  just  decided  by  this  court  and  J 

here  referred  to,  except  as  to  name^  of  the  plaintiife.  and  owners  of  j 

property  affected,  and  the  same  question  here  presented  was  in  that  ] 

case  expressly  decided,  and,  therefore,  it  is  unnecessary  to  state  in 
full  the  facts,  or  discu-^  the  question  presented. 

Wherefore,  the  judgment  dissolving  the  injunction  and  dismiss- 
ing the  action  must  be  affirmed. 
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Cosby  v.  Commonwealth. 
{Filed  April  9,  imi— Not  to  be  reported.) 

1.  Appeals—  Weight  of  evidence — On  an  appeal  in  a  criminal  case  the  Court 
of  Appeals  can  not  reverse  on  the  evidence,  unless  the  verdict  is  alto^^ether 
unsnstained  by  it. 

2.  Same — Exceptions  to  motion  /or  ne7i'  trial-^Th^  decision  of  a  coart  in  re- 
fusing a  new  trial  is  not  subject  to  exceptions  and  can  not  be  considered  on 
appeal. 

().  J.  Owen  Brewster  for  appellant.. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Jefterson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

This  is  a  conviction  for  the  larceny  of  a  watch.  The  only  question 
presented  by  the  record,  which  this  court  can  consider,  is  whether 
the  verdict  is  altop:ether  unsustained  by  evidence.  If  it  be  merely 
conflicting,  then  in  a  criminal  case  this  court  has  no  power  to  inter- 
fere. 

The  testimony  for  the  prosecution  shows  that  the  stolen  property 
was  found  in  the  possession  of  the  accused,  and  that  he  denied  hav- 
ing any  watch,  claiming  that  it  was  something:  else. 

Upon  the  other  hand,  the  evidence  offered  by  him  tends  to  show 
that  he  obtained  the  watch  in  pledge  for  money  loaned  by  him,  and 
that  he  usini  it  openly. 

Upon  this  state  of  case  the  weight  of  the  respective  testimony  was 
for  the  jury,  and  the  conclusion  reached  by  them  can  not  be  dis- 
turbed. 

Their  position  afforded  them  the  better  opportunity  to  judge 
of  the  credibility  of  the  witnesses,  and  the  degree  of  credit  to  be 
given  to  each  of  them. 

The  only  exception  in  the  record  to  any  ruling  of  the  court  is  to 
its  refusal  to  grant  a  new  trial. 

There  is  no  diligence  shown  as  to  the  alleged  newly  discovered 
evidence  offered  in  support  of  it;  but  if  there  were,  and  it  were  ma- 
terial, it  could  not  avail  upon  apj>eal,  because  by  section  281  of  the 
Criminal  Code  the  decision  of  the  trial  court  upon  a  motion  for  a 
new  trial  is  nr^t  subject  to  exception,  and  an  error  in  refusing  it  is  not, 
therefore,  ground  for  a  reversal  in  this  court. 

Judgiilent  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


Gayle  v.  McDaniel. 

(Filed  Ma}j  11,  1891.") 

1.  Landlord  and  tenant-^k  landlord's  lien  for  snpplies  furnished,  provided 
for  by  section  5  of  article  6,  chapter  66,  General  Statutes,  is  not  lost  b;  his- 
failare  to  proceed  to  enforce  it  within  the  time  and  in  the  manner  in  whiclk 
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he  is  required  to  proceed  in  order  to  preserve  his  lien  for  rent.  The  reme- 
dies afforded  him  for  the  collection  of  his  rent  do  not  apply  to  his  hen  for 
supplies  furnished,  which  must  be  enforced  by  suit  in  equity. 

2.  Lien  for  supplies  furnislitd — A  tenant  having  abandoned  his  crop,  the 
landlord,  having  a  half  interest  in  it  and  full  control  of  it,  had  the  right  to 
sell  it,  and,  having  sold  a  part  of  it,  he  had  the  right,  as  against  a  creditor 
whose  attachment  was  issued  after  the  sale,  to  credit  the  proceeds  upon  his 
demand  against  the  tenant  for  supplies  furnished  ;  and  even  if  his  lien  for 
supplies  furnished  were  placed  upon  the  same  footing  as  his  lien  for  rent, 
he  did  not  lose  his  lien  by  failing  to  take  legal  steps  to  enforce  it  for  more 
than  one  hundred  and  twenty  days,  as  he  could  not  be  required  to  issue  his 
distress  warrant  when  he  had  already  sold  the  tenant's  property  and  had  the 
proceeds  in  his  pocket. 

liindsay  &  Botts  for  appellant. 

J.  W.  Greene  for  appellee. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Yost. 

The  appellee  brougjht  this  action  against  one  Chandler,  and  sued 
out  an  attachment  which  was  levied  upon  his  interest  in  a  crop  of 
tobacco  found  on  the  appellant's  premises,  who  was  made  a  party, 
defendant,  the  petition  alleging  an  indebtedness  on  his  part  to 
Chandler,  which  it  was  sought  to  subject  to  the  payment  of  the  debt 
sued  on. 

The  appellant,  who  was  appointed  a  commissioner  to  sell  the  to- 
bacco and  hold  the  proceeds  subject  to  the  order  of  the  court,  filed 
his  report  in  the  action  to  the  effect  that  the  tobacco  had  been  sold, 
and  that  Chandler's  interest  therein  brought  $79.64.  He  then  filed 
his  answer,  alleging  that  he  had  lease<l  to  Chandler  a  certain  tract 
of  land  for  one  year  under  a  contract,  by  the  terms  of  which  they 
were  to  divide  equally  all  crops  raised  on  the  leased  preniises.  He 
then  allege<i  that,  before  his  tenancy  expired,  Chandler  abandoned 
the  land  and  surrendered  the  crops  to  him,  and  that  he  was  thereby 
compelled  to  and  did  take  full  charge  and  control  of  them,  and  ex- 
pended time,  labor  and  money  in  preparing  them  for  the  market ; 
and  further,  that  during  the  year  he  had  furnished  him,  as  his  ten- 
ant, certain  money  and  property  for  the  purpose  of  enabling  him  to 
subsist  and  raise  his  crop,  amounting  in  the  aggregate,  with  the  sum 
expended  by  him  on  the  crop  after  Chandler  had  abandoned  it,  to 
$404.96,  for  the  payment  of  which  he  claimed  a  lien  on  Chandler's 
interest  in  the  whole  crop.  He  then  stated  that,  before  the  institu- 
tion of  the  action,  he  had  j^old  Chandler's  interest  in  the  hay  and 
corn  for  $234.15,  and  had  collected  the  money  and  applied  it  as  a 
credit  on  his  account,  leaving  due  him  $170.81,  and  he  sought  to 
have  the  proceeds  of  the  sale  of  the  tobacco  adjudged  to  him  as  a 
payment  on  that  balance.  This  pleading  showed  that  more  than  a 
year  had  elapsed  from  the  termination  of  Chandler's  lease  to  its 
filing. 

,    On  the  hearing  the  court  adjudged  that  the  appellant  was  indebted 
to  Chandler  in  the  sum  of  $1(K*,  and  rendered  a  judgment  against  , 
him  in  favor  of  the  appellee  for  that  amount,  and  for  the  further 
sum  of  $79.64,  the  proceeds  of  the  sale  of  the  tobacco.    Froip  that 
judgment  this  appeal  is  prosecuted. 

We  fail  to  see  upon  what  hypothesis  the  court  acted  in  finding  that 
the  ap^>ellant  owed  Chandler  $100.  The  only  evidence  introduced 
upon  the  matter  of  the  account  was  the  deposition  of  the  appellant, 
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who  therein  swore  that  Chandler  was  a  poor  raan,  who  had  no 
money  to  run  the  farm,  and  that  he  furnished  him  the  articles  men- 
tioned in  the  account  to  enable  him  to  do  so.  He  further  stated  that 
the  corn  and  hay  sold  by  him  had  been  in  his  posse!=«ion  from  the 
time  Chandler  abandoned  the  crop  until  he  had  sold  them,  and  that 
the  tobacco  had  been  in  his  possession  from  that  time  until  it  was 
sold  under  the  order  of  the  court.  There  was  no  proof  whatever  in- 
troduced by  the  appellee  to  contradict  or  rebut  any  of  these  state- 
ments. 

From  the  evidence  it  must  be  conceded  that,  under  section  5, 
article  6  of  chapter  66,  General  Statutes,  the  appellant  had  a  lien 
upon  Chandler's  interest  in  the  crop  to  secure  him  in  the  payment 
of  his  account.  This  being  true,  he,  havine  taken  control  of  the 
hay  and  corn  and  sold  them  before  the  attachment  was  issued,  had 
the  right  to  apply  the  proceeds  to  the  satisfaction  of  his  demand 
against  his  tenant.    Bowden  v.  Clark,  7  Ky.  Law  Rep.,  674. 

If,  however,  he  did  not  have  a  lien  upon  the  corn  and  hay  for  the 
whole  of  his  account,  he  had  a  valid  debt  against  his  tenant  for  that 
amount,  who  surrendered  his  crop  to  him  by  abandonment,  and  he, 
having  a  half  interest  in  and  full  control  of  it,  had  the  right  to  sell 
it,  and,  having  sold  a  part  of  it  before  the  attachment  was  issued, 
had  the  unquestionable  right  to  credit  his  debt  by  the  proceeds. 

If  it  was  true  that  a  landlord's  lien  for  supplies  furnished  the  ten- 
ant was  placed  upon  the  same  footing  as  his  lien  for  rent,  and  could 
be  collected  by  the  same  proceedings,  we  still  could  not  agree  with 
appellee's  counsel,  who  contends  that  appellant  lost  his  lien  by  fail- 
ing to  take  legal  steps  to  enforce  it  for  more  than  one  hundred  and 
twenty  days.  / 

Why  should  the  landlord  be  compelled  to  have  his  distress  war- 
rant issued,  when  he  had  already  sold  hLs  tenant's  property  and  had 
his  own  money  in  his  pocket?  How  would  he  proceed  to  do  this? 
Would  he  bring  an  action  for  debt  against  one  who  had  paid  him, 
and,  making  himself  a  garnishee,  enjoin  himself  from  paying  back 
the  money  to  his  tenant?  If  we  were  to  run  this  argument  to  a  fair 
conclusion,  we  might  well  ask  if  the  landlord  would  be  safe  irom 
the  attaching  creditors  of  his  tenant,  if  the  tenant  had  himself  sold 
the  crop  and  paid  the  rent.  It  would,  it  seems  to  us,  be  as  reason- 
able to  hold  the  landlord  responsible  for  the  proceeds  of  the  crop  in 
one  instance  as  in  the  i:ther. 

The  more  serious  question  is,  did  the  appellant  lose  his  lien  upon 
the  tobacco,  which  was  on  the  premises  at  the  lime  of  the  issual  of 
the  attachment,  by  failing  to  take  steps  to  enforce  it,  under  the  pro- 
visions of  the  13th  section  of  article  2  of  the  chaj^ter  above  referred 
to?  We  think  not.  This  whole  article  applies  to  claims  and  liea<« 
for  rent  only,  and  to  remedies  for  its  collection.  The  thirteenth  sec- 
tion gives  the  landlord  a  lien  on  the  produce  of  the  premises  rented 
for  one  year's  rent,  and  provides  that  this  lien  shall  not  be  for  any 
rent  which  has  been  due  for  more  than  one  hundred  and  twenty 
days. 

On  the  other  hand,  the  5th  section  of  article  6  has  no  reference  to 
rent.  There  the  landlord  is  given  a  lien  upon  the  whole  crop  of  the 
tenant,  not  for  rent,  but  for  any  money  or  property  furnished  the 
tenant  to  enable  him  to  subsist  and  raise  his  crop.  He  is  given  none 
of  the  remedies,  afforded  him  for  the  collection  of  his  rent,  to  collect 
this  lien  debt.  It  is  simply  pla?ed  upon  the  footing  of  any  other 
contract  or  statutory  liens  (other  than  liens  for  rent),  and  the  claim- 
ant must  enforce  it  by  his  suit  in  equity. 

Having,  then,  none  of  the  remedies  given  him  in  the  second 
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article  for  the  collection  of  this  debt,  we  are  not  inclined  to  hold 
that  the  landlord  is,  in  this  case,  bound  by  its  restrictions. 

Chandler  abandoned  the  tobacco,  and  thus  surrendered  it  to  the 
appellant.  His  lien  upon  it  was  a  superior  liea  to  that  of  the 
attaching  creditor,  and  the  judgment  is,  therefore,  reversed  and 
cause  remanded,  with  instructions  to  the  court  below  toidismiss  ap- 
pellee's petition  against  the  appellant. 


SUPERIOR  COURT  ABSTRACTS. 


ROSENBEBOBB,  &0.  V.  ROBENBEBGEB. 

Filed  Februrary  25,  1891.     Appeal  from  LoDisville  Chancery  Court.     Opin- 
ion of  the  ooart  by  Judge  Young,  affirming. 

Garnishment — A^proceeding  by  rule  is  the  proper  mode  of  enforcing  pay- 
ment by  a  garnlRhee. 

John  W.  McGee  for  appellants;  John  Roberts  for  appellee. 

Stucky,  adm'b  v.  Sheokleb. 

Filed  February  26,  1891.     Appeal  from  Jefferson  Court  of  Common  Pleas. 
'  Opinion  of  the  court  by  Judge  Young,  affirming. 

1.  PUading — Waiver  of  objection — No  objection  by  demurrer  or  otherwise 
having  been  made  to  any  of  the  pleadings  in  the  lower  court,  the  appellant 
will  not  be  heard  to  object  in  this  court  for  the  first  time  to  a  pleading  on 
the  ground  of  mere  irregularit}*^,  the  case  having  been. submitted  to  the  jury 
on  the  issues  made  by  the  pleadin;;s. 

2.  Account  books  as  c7'iJence — The  defendant  being  a  merchant,  original  en- 
tries in  his  account  books  were  competent  evidence. 

C.  B.  Seymour  and  A.  C.  Rucker  for  appellant;  Kohn,  Baird  &  Speckert 
for  appellee. 

Mabtin's  tbustee  v.  L.  (fc  N.  R.  R.  Co. 

Filed  February  25,  1891.     Appeal  from  Caldwell  Circuit  Court.     Opinion  of 
the  court  by  Judge  Yost,  affirming. 

1.  Separation  of  conclusions  of  tau»  and  fact — Where  the  law  and  facts  in  an 
ordinary  action  are  submitted  to  the  court  there  is  nothing  upon  which  to 
base  a  motion  for  a  new  trial  until  there  has  been  a  separation  by  the  court 
of  its  findings  of  law  and  fact;  therefore,  the  appellant  must,  before  the 
motion  for  a  new  trial  is  made,  ask  the  court  for  a  separation  of  its  conclu- 
sions of  law  and  fact,  and  if  he  fails  to  do  so,  no  error  of  law  occurring  at 
the  trial  can  be  reviewed  upon  appeal. 

2.  Same — A  finding  by  the  court  of  the  law  and  facts  can  not  he  consid- 
ered, unless  made  part  of  the  record  by  order  of  the  court  or  bill  of  excep- 
tions. 

G.  W.  Duvall  for  appellant;  F.  W.  Darby  for  appellee. 

P1TT8EB,  BiiAOK  Jk  Co.  V.  Little. 

Filed  March  4,  1891.    Appeal  from  Louisville  Law  and  Equity  Court.    Opin- 
ion of  the  court  by  Judge  Young,  rerersing. 
Transfer  to  common  law  docket— K^  this  was  an  action  to  recover  damages 

for  breach  of  a  contract,  it  should  have  been  brought  at  law  instead  of  in 
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equity,  and  a  motion  made  by  defendants  for  a  transfer  of  the  action  to  the 
common  law  docket  sbonid  have  been  sastained. 

J.  T.  Baker  and  O^Neal,  Jackson  &  Phelps  for  appellants;  J.  M.  Chatter- 
son  for  appellee. 

GbINSTEAD  &  Co.  V.  RiCHABDSOM. 

Filed  March  4,  1891.     Order  overruling  motion. 

Consent  to  reversal~T)x\&  court  will  not  reverse  a  judgment  bj  agreement 
of  parties. 

James  Montgomery  and  W.  H.  Marriott  for  appellants  ;  J.  P.  Hobson  for 
appellee. 

BbaDFOBD   v.  WaBb's   EXECtJTOB. 

Filed  March  11,  1891.     Appeal  from  Bracken  Chancery  Court.     Opinion  of 

the  court  by  Presiding?  Judge  Barbour,  reversing. 

Attorneys  lien — Set-off— kn  attorney  has  a  lien  only  upon  the  amoont  to 
which  his  client  is  entitled  upon  the  termination  of  the  litigation.  And  if, 
upon  a  settlement  of  the  different  liabilities  incurred  by  the  parties,  the  one 
to  the  other,  during  the  litigation,  the  client  is  entitled  to  nothing,  the  attor- 
ney has  nc  lien  which  he  can  enforce  against  the  adverse  party. 

Where  an  appeal  granted  to  the  defendant  was  dismissed  with  damages, 
because  of  his  failure  to  file  the  transcript  on  time,  but  upon  a  subsequent 
appeal  granted  by  the  clerk  of  this  court  the  judgment  was  reversed  with 
directions  to  dismiss  the  petition,  which  was  done,  the  defendant  is  entitled 
to  have  his  final  judgment  for  costs  set-off  against  plaintiff's  judgment  for 
damages  upon  the  dismissal  of  the  first  appeal,  and  the  plaintiff's  attorney 
can  not  complain  that  he  is  thereby  deprived  of  his  lien. 

O'Hara  &.  Bryan  for  appellant  ;  A.  Duvall  and  E.  Whittaker  for  appellee- 

Rich  Gbain  Distilling  Co.  v.   Webtbbn  Union  Teleobaph  Co. 

Filed  March  11,  1891.     Appeal  from  Henderson  Circuit  Court.     Opinion  of 
the  court  by  Presiding  Judf?e  Barbour,  reversing. 

1.  Measure  of  Uama^i^cs  fof  failure  to  ileltver  telegram — Where  a  distilling 
company  sent  a  mess'age  to  boiler-makers  in  a  neighboring  city  notifying 
them  that  a  boiler  was  out  of  repair  and  asking  them  to  *'send  man  at 
once,"  and  by  reason  of  the  failure  of  the  telegraph  company  to  transmit 
or  deliver  the  message  the  distilling  company  was  compelled  to  saspend 
operations  for  twenty-four  hours  longer  than  it  would  have  done  had  the 
message  been  transmitted  and  delivered  in  the  regular  course  of  business, 
the  sender  of  the  message,  in  this  action  against  the  telegraph  company,  is 
entitled  to  recover  for  the  additional  expense  incurred  in  feeding  cattle  and 
the  additional  amount  paid  to  hands,  by  reason  of  the  delay  caused  by  de- 
fendant's failure  to  transmit  the  message.  As  it  was  the  business  of  the 
firm  to  which  the  message  was  sent  to  send  men  to  repair  boilers,  it  must 
be  presumed  that  they  would  have  followed  their  usual  course  of  business; 
and  it  is  not  reasonable  to  presume  that  had  the  man  been  sent  he  could  not 
have  done  the  work. 

2.  Same — The  profits  which  the  plaintiff  might  have  made  on  the  liquors 
it  was  prevented  from  making  during  the  twenty-four  hours  are  too  remote 
to  be  recovered. 

J.  F.  Clay  for  appellant;  Burnett  <k  Dallam  for  appellee. 

Lewis  v.  Williams. 

Filed  March  11,  1891.     Appeal  from  Louisville  Chancery  Court.    Opinion 

of  the  court  by  Presiding  Judge  Barbour,  affirming. 

1.  Suit  to  vacate  Jmlgment — As  this  action  to  vacate  judgment  was  not 
brought  until  two  years  and  a  half  after  the  judgment  complained  of  was 
rendered  it  is  too  late  to  vacate  the  judgment  upon  the  ground  that  the  case 
was  tried  prematurely.     Civil  Code,  section  519. 
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2.  Same — The  allegation  that  plaintiff  was  prevented  by  unavoidable  oasn- 
alty  or  misfortane  from  appearing  or  defendin^]^  the  action  in  which  the 
judgment  was  rendered  is  not  sostained  by  the  evidence,  nor  does  the  evi- 
dence sustain  the  charge  that  the  judgment  was  obtained  by  fraud. 

J.  R.  M.  Polk  and  James  T.  A.  Baker  for  appellant;  Zach  Phelps  for  ap- 
pellee. 

Daniel,  Ao.  v.  Schultz,  Thubman  «fc  Co. 

Filed  March  11,  1891.     Appeal  from    Ohio  Circuit  Court.     Opinion    of  the, 

court  by  Judge  Young,  affirming;. 

Liability  of  one  luho  holds  himself  out  a^  partner — One  who  holds  himself 
out  as  a  partner,  or  knowingly  permits  another  to  do  so,  is  liable  as  such  to 
one  who  gives  credit  to  the  firm  upon  the  faith  of  his  being  a  partner. 

In  this  action  against  a  firm  of  distillers  upon  an  account  for  repairing 
machinery,  two  of  the  three  members  of  the  firm  claimed  that  they  were  not 
partners  in  the  machinery,  that  the  credit  was  not  given  to  them,  and  that 
the  partnership  did  not  commence  until  after  the  plaintiffs  had  repaired  the 
machinery  and  shipped  it  to  them,  ticld — That  a»  defendants  held  them- 
selves out  as  partners  in  the  machinery,  and,  knowing  that  the  repairs  were 
being  made  by  plaintiffs  under  the  belief  that  they  were  partners,  made  no 
objection,  they  are  liable  as  partners. 

E.  D.  Walker  and  S.  E.  Hill  for  appellants;  LeRoy  Gregory  and  E.  D. 
Guffy  for  appellees. 

Raubold  v.  Commonwealth. 

Filed  March  11,  1891.     Appeal  from  Barren  Circuit  Court.     Opinion  of   the 

court  by  Judge  Yost,  reversing. 

Keeping  tippling-house — Under  a  special  statute  for  the  town  of  Glasgow, 
which  makes  it  unlawful  to  sell  liquor  in  that  town  to  be  drunk  therein,  and 
provides  that  whoever  shall  *^sell  the  same  and  the  same  shall  be  so  drunk 
shall  be  guilty  of  keeping  a  tippling-house,"  it  was  error  to  instruct  the 
jury  that  they  should  find  defendant  guilty  if  they  believed  he  had  soM  the 
liquor  as  charged  to  be  drunk,  ^'or'*  that  the  same  was  drunk  in  the  town  of 
Glasgow.  The  jury  was  not  authorized  to  convict  unless  they  believed  that 
defendant  sold  the  liquor  to  be  drunk,  "and*'  that  it  was  drunk   in  Glasgow. 

H.  C.  Gorin  for  appellant;  P.  W.  Hardin  for  appellee. 

WlLLSON   V.    WiLLSON. 

Filed   March    18,   1891.     Appeal   from   Whitley   Court   of  Common   Pleas. 

Opinion  of  the  court  by  Judge  Young,  reversing. 

Divorce — Abandonment — In  this  action  by  the  husband  for  a  divorce,  upon 
the  ground  of  the  wife^s  abondanment  of  him  for  one  year,  the  evidence 
shows  the  abandonment  and  that  the  husband  was  not  in  fault,  and,  there- 
fore, the  divorce  should  have  been  granted.  The  fact  that  the  wife  ab- 
sented herself  from  homo  day  and  night  without  her  husband  knowing 
where  she  was,  her  exhibitions  of  temper  and-  her  declaration  she  did  not 
love  her  hasband  and  would  never  live  with  him  again,  are  persuasive  evi- 
dence that  her  desertion  was  wilful  and  without  the  husband's  fault. 

Crawford  &,  Mason  for  appellant. 

Hamilton  v.  Nickbll. 

Filed  March  18,  1891.    Appeal  from  Montgomery  Circuit  Court.     Opinion 

of  the  court  by  Judge  Young,  affirming. 

New  triat — Ne^vly  discai'ered  evidence — The  court  properly  refused  a  new 
trial  asked  upon  the  ground  of  newly  discovered  evidence,  it  appearing  that 
the  evidence  could  have  been  discovered  and  produced  at  the  trial  by  the 
exercise  of  proper  diligence  in  the  preparation  of  the  case. 

Peters  <fc  Tyler  and  J.  H.  Hazelrigg  for  appellant;  Wood  ic  Day,  White  A 
Brooks  and  Ed.  C.  Orear  for  app^Hee. 
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L.  <fe  K.  R.  R.  Co.  T.  Page. 

Filed  March  18,  1891.     Appeal  from  Hart  Circuit  Court.    Opinion  of  the 
court  by  Judge  Yost,  affirming. 

1.  Railroads — Duty  to  pnssengers^W,  is  the  duty  of  a  railroad  company  to 
provide  cars  free  from  all  defects  which  endanger  the  lives  of  their  passen- 
gers, and  to  employ  competent  men  to  operate  and  manage  their  trains. 

The  fact  that  several  cars  with  defective  brakes,  in  charge  of  an  inexper- 
ienced brakeman,  were  started  down  the  track  toward  a  car  in  which  the 
employes  in  charge  of  the  train  knew  there  were  passengers,  exhibited  a 
reckless  disregard  of  their  safety,  and  the  moving  cars  having  struck  the 
passenger  car  with  such  force  as  to  throw  the  passengers  from  their  seats, 
severely  bruising  them*  the  company  is  liable  for  the  injuries  received. 

2.  Extessive  verdict— While  a  verdict  for  |1,000  was  more  than  was  com- 
mensurate with  the  actual  damages  received  by  plaintiff,  this  court  can  not 
say,  that  under  the  circumstances  of  this  case,  the  lower  court  erred  in  re- 
fusing the  defendant  a  new  trial  on  the  sole  ground  that  the  verdict  was  ex- 
cessive. 

H.  O.  Martin  and  Wm.  Lindsay  for  appellant;  Rousseau  Jb  Scott  for  ap- 
pellee. 

Booth  v.  Bootb. 

Filed  March  18, 1891.     Appeal  from  Whitley  Circuit  Court.    Opinion  of  the 

court  by  Judge  Yost,  affirming. 

Divorce — A  single  act  of  adultery  upon  the  part  of  the  husband  will  not 
entitle  the  wife  to  a  divorce.  To  entitle  her  to  that  relief,  upon  the  ground 
of  the  husband's  adultery,  she  must  allege  and  prove  that  he  is  living  in 
adultery  with  another  woman. 

Crawford  &  Mason  for  appellant. 

COHHONWEAIiTH  V.  EVAMS. 

Filed  March  38,  1891.    Appeal  from  Lawrence  Criminal  Court.     Opinion  of 

the  court  by  Judge  Yost,  affirming. 

Local  option — Board  for  examining  poll-books — As  the  local  option  law  does 
not  create  a  board  for  comparing  the  polls  and  certifying  the  result  of  the 
election,  that  duty  falls  upon  the  board  provided  by  section  1  of  article  5, 
chapter  38,  General  Statutes;  and  if  any  two  of  the  board  can  not  act  their 
places  must  be  supplied  by  the  two  justices  of  the  peace  living  nearest  the 
court-house. 

The  clerk  and  sheriff  being  candidates  for  re-election  at  an  election  at 
which  the  question  as  to  whether  liquor  should  be  sold  in  a  particular  dis- 
trict was  submitted  to  a  popular  vote,  the  polls  should  have  been  examined 
and  the  certificate  signed  by  the  county  judge  and  two  justices  of  the 
peace.  Therefore,  the  certificate  of  the  clerk  and  sheriff  was  void,  and  no 
evidence  as  to  the  result  of  the  election.  And  as  the  local  option  law  is  not 
in  force  until  after  the  entry  of.  the  certificate  of  the  examining  board  a» 
provided  ay  statute,  the  Commonwealth  can  not  read  the  poll -books  as  evi- 
dence of  the  result  of  the  election. 

P.  W.  Hardin  for  appellant;  Alexander  Lackey  for  appellee. 

Page's  adm^b  v.  White's  adh'b. 

Filed  March  18,  1891.     Appeal  from  Barren  Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Barbour,  reversing. 

Payment — The  mere  fact  that  one  of  two  obligors  in  a  note  happens  to 
have  the  possession  of  receipts  which,  upon  their  face,  acknowledge  the 
payment  by  both,  should  not,  as  between  the  obligors,  be  regarded  as  evi- 
dence that  he  who  has  the  possession  paid  them. 

W.  L.  Porter  and  Lewis  MeQuown  for  appellant ;  George  T.  Duff  for  ap- 
pellee. 
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PUQtJA    V.  MoSEIiEY. 

Filed  March  18,  1891.    Appeal  from  Daviess  Gironit  Goort.     Opinion  of  the 
court  by  Presiding  Judge  Barboor,  affirming. 

1.  Bills  of  exceptiom — As  the  bill  of  exceptions  was  tendered  by  appellant 
within  the  time  allowed  by  the  ooart,  the  delay  in  filing  it  mast  be  attrib- 
uted to  the  action  of  the  court. 

2.  Exceptions — Objections  waiveti— The  only  exception  recited  in  the  order 
oyerruling  motion  for  a  new  trial  was  this  :  "To  which  the  defendant  ex- 
cepts so  far  as  the  judgment  for  costs  is  concerned,  and  prays  an  appeal 
to  the  Superior  Gourt,  which  is  granted."  J/eld — That  by  thus  specifying 
the  ground  of  exception  the  appellant  waived  all  other  objections  to  the 
rulings  of  the  court  in  the  progress  of  the  triaU  and  as  no  appeal  lies  from 
a  judgment  for  costs  alone,  there  is  nothing  for  the  court  to  consider  but 
the  pleadings. 

8.  Pafi  of  evidence  omitted  from  record — As  a  deposition,  which  was  read  as 
« evidence  to  the  jury,  is  not  made  a  part  of  the  record  by  bill  of  exceptions 
or  otherwise,  the  court  can  not  consider  alleged  errors  in  giving  and  refus- 
ing instructions,  or  inquire  as  to  the  sufficiency  of  the  evidence  to  support 
the  verdict. 

4.  Executors — Judgment  for  costs — Althoagh  the  defendant  claimed  to  hold 
the  horse  sued  for  in  his  executorial  capacity,  yet,  as  he  was  the  sole  devisee 
and  WHS  sued  as  an  individual,  it  is  not  unreasonable  to  suppose  that  his 
defense  was  for  his  individual  benefit*  and  the  judgment  for  the  recovery  of 
the  horse  being  against  him  as  an  individual,  it  was  proper  to  render  judg- 
ment for  costs  against  him  individually. 

Sweeney,  Ellis  &  Sweeney  for  appellant ;  Weir,  Weir  k.  Walker  for  ap- 
pellee. 

Ghbsapeake,  A;o.,  R.  R.  Go.  v.  McLean. 

Filed  March  18,  1891.    Appeal  from  Muhlenburg  Gircuit  Gourt.    Opinion  of 

the  court  by  Presiding  Judge  Barbour,  reversing. 

Sale  of  railroads — Liability  of  vendee  for  debts  of  vendor — y^here  one  railroad 
company  sold  to  another  all  its  road  and  properties,  the  purchaser  under- 
taking ^'to  pay  all  sums  lawfully  due  for  taxes,  and  all  current  indebtedness 
incurred  in  the  operation  of  said  railroad  and  property,'*  the  term  **current 
indebtedness*'  is  limited  to  contract  liabilities,  and  does  not  embrace  liabil- 
ities incurred  by  the  wrongful  act  of  the  other  contracting  party.  The  pur- 
chaser is  not  liable,  therefore,  for  damages  resulting  from  the  negligence  of 
the  vendor  in  failing  to  provide  a  proper  smoke-stack  to  its  engine,  although 
the  claimant  has  judgment  and  return  of  "no  property"  against  the  vendor. 

Holmes  Gnmmings,  Hay  k,  Thompson  and  P.  H.  Darby  for  appellant; 
Charles  Eaves  for  appellee. 

Bannon  v.  Mobam. 

Filed  March  18,  1891.    Appeal   from  Jefferson   Gourt  of  Gommon  Pleas. 
Opinion  of  the  court  by  Judge  Young,  affirming. 

1.  Libel — Not  only  the  actual  publisher  of  a  libel,  but  all  who  in  any  wise 
aid  or  are  concerned  in  the  production  of  the  writing  published,  are  liable 
as  publishers.  And  every  one  who  requests,  procures,  induces  or  commands 
another  to  publish  a  libel  is  answerable  as  though  he  published  it  himself. 

If  defendant,  by  his  communication  of  the  libel  to  another,  intended  that 
said  communication  should  be  published,  he  is  liable  as  publiahnr. 

2.  Same — Right  of  joint  defendants  to  separate  trials — While  in  a  joint  action 
for  libel  against  the  publisher  of  a  newspaper,  and  one  who  procured  the 
libel  to  be  published,  there  may  be  separate  verdicts,  the  defendants  are 
not  entitled  to  separate  trials. 

8.  Same — Erroneous  instruction  not  prejudicial — While  it  was  error  to  instruct 
the  jury  that  they  must  find  for  plaintiff,  if  they  believed  the  libelous  writ- 
ing was  written  "or"  published  by  defendants,  the  error  was  not  prejudicial, 
as  the  publication  was  virtually  admitted  by  the  pleadings. 
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4.  Same — The  admissiou  of  defendant  that  he  had  stated  that  plaintiff 
^'admitted  that  he  had  been  compelled  to  leave  Liverpool  becanse  he  had 
been  suspected  of  being  an  English  spy  ;  that  it  looked  snspioioas  that  Mr. 
Power  should  be  such  a  friend  to  that  kind  of  a  man,"  was  an  admission  of 
substantially  the  same  language  as  that  charged  in  the  petition,  which  was 
that  plaintiff  ''was  driven  out  of  Liverpool  because  it  was  discovered  that 
he  was  an  English  spy.  It  certainly  looks  suspicious  that  Mr.  Power  should 
be  such  a  friend  of  an  English  spy. 

5.  Bil/s  of  exceptions — As  time  to  file  bill  of  exceptions  was  extended  to  a 
certain  day,  and  when  that  day  arrived  the  bill  was  not  tendered  and  no 
further  time  asked,  the  right  to  file  the  bill  was  lost. 

,6.  Same — Time  for  filing  bill  of  exceptions  in  the  Jefferson  Court  of  Com- 
mon Pleas  can  not  be  extended  beyond  120  days  after  the  overruling  of  the 
motion  for  a  new  trial. 

J.  R.  M.  Polk  and  Matt  O'Doherty  for  appellant;  O'Neal  &  Phelps  for  ap- 
pellee. 

Ckaw.obd  &  Co.  V.  GoiiTEB. 

Filed  March  25,  1891.     Appeal  from  Pulaski  Circuit  Court,     Opinion  of  the 
court  by  Presiding  Judge  Barbour,  reversing. 

1.  Settlement  of  accounts  presumed  to  include  all  claims — The  defendants  hav- 
ing furnished  the  plaintiff  the  money  to  pay  off  a  mortgage  upon  a  saw- 
mill he  owned,  and  then  entered  into  an'agreement  with  him  whereby  they 
were  to  furnish  the  necessary  capital  and  supply  him  with  goods  and 
provisions  to  enable  him  to  engage  in  sawing  timber,  whereby  he  might  be 
able  to  pay  them  their  debt  and  save  his  mill,  the  business  relation  of  the 
parties  was  somewhat  of  the  nature  of  a  partnerlship,  and  a  settlement  of 
that  business  could  not  well  be  had  without  including  every  thing  connected 
with  it.  Therefore,  the  presumption  is  that  a  settlement  between  the  par- 
ties, after  the  contract  had  been  in  operation  for  some  time,  whereby  de- 
fendants agreed  to  take  the  mill  and  release  plaintiff  from  liability,  included 
a  claim  by  plaintiff  against  defendants  for  a  breach  of  the  contract,  al- 
though the  claim  was  unliquidated,  and  the  burden  was  on  plaintiff  to  show 
that  the  claim  was  not  included  in  the  settlement. 

2.  Same — Estoppel— \1  at  the  time  the  settlement  was  made  the  defendant 
purposely  withheld  mention  of  the  claim  asserted  in  this  suit,  that  he  might 
be  able  to  effect  the  settlement  he  made  with  defendants,  be  is  not  entitled 
to  recover. 

3.  Consideration  for  contract — The  mutual  agreement  of  each  party  that 
the  contract,  which  was  executory,  should  be  abandoned,  was  a  sufficient 
consideration  as  to  each. 

4.  Evidence  as  to  the  value  of  the  mill  at  the  time  of  the  settlement  was 
competent. 

O.  H.  Waddle  for  appellants;  W.  A.  Morrow  and  J.  W.  Colyer  for  appellee. 
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dismiss  action  and  prevent  Judgment  for  return  of  same 908 

9.  a  person  whose  property  is  in  court  under  attachment  against 

another  may  obtain  possession  by  order  of  delivery 44 

ACTIONS-See  Boundary,  6;  Title,  4— 

chancellor's  Judgment  on  purely  legal  Issues  concerning  title  and 

boundary  without  objection,  not  disturbed 681 

ACKNOWLEDGMENT- 

1.  the  clerk *8  ortifioate  can  be  impeached  only  by  showing  fraud  of 

party  or  luistake  of  officer 114 

9.  tnat  married  woman  did  not  understand  instrument  no  ground  for 
imp  'aohiug  acknowledgment 114 

8.  ackuowledgment  In  particular  conveyance  relinquishes  both  home- 

stead and  dower  right 114 

ADVANCEMKNTS- 

1.  decision  of  a  chancellor  equalizing  advancements  among  heirs  not 
disturbed  on  appeal,  where  no  injustice  is  done 080 

9.  writing  from  father  to  son  construed  as  an  advancement 686 

8.  board  may  be  charged  as  advancements 790 

ADMINISTRATION- 

when  a  creditor  entitled  to  administer  on  debtor's  estate 604 

ADVERTISING- 

under  particular  statute  sheriff  of  Kenton  county  not  liable  for  ad- 
vertising sales  under  execution 608 . 

AFFIDAYIT— See  Attachment.  1. 

AGENTS— See  Insurance.  10,  11,  14,  46.  47;  Attorneys.  24,  96;  Husband 
and  Wife,  4,  6;  Banks,  4:  Bills  and  Notes,  1;  Landlord  and  Tenant,  9;, 
Principal  and  Agent,  9,  8,  4,  6— 
1.  where  agent  of  corporation  signs  obligation  presumption   is  that:: 
the  intention   is  to  bind  the  corporation  and  not  himself  indl-- 
vldually 47 

9.  particular  contract  held  to  be  an  obligation  binding  the  corpora- 

tion      47 

8.  an  insolvent  debtor  may  be  an  agent  of  his  assignee 408 

4.  certificate  issued  by  agent  not  in  the  lind  of  his  duty,  the  principal 

not  bound 55O 

6.  agent  may  bind  a  corporation  not  in  the  line  of  his  duty  in  cer- 
tain oases 665 

AGRICULTURAL  AND  MEHCANICAL  COLLEGE- 

act  imposing  tax  in  aid  of,  not  unconstitutional 646 

ALIMONY-See  Divorce,  6- 

E roper  allowance  in  particular  case  of  alimony  and  maintenance  ....  373: 
EGATION  AND  PROOF- 
1.  proof  offered  bv  a  party  roust  not  contradict  his  pleadings 836 

9.  proof  of  acts  or  estoppel  incompetent  where  no  allegation  in  plead- 
ings  666 

8.  allegation  of  purchase  from  decedent  not  supported  by  proof  of  gift 
to  claimant's  wife 686. 
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APPEALS-See  New  Trial,  8.  6,  13:  Evidence,  11,  H,  42,  48;  Sureties,  18; 
Verdict.  9;  Forcible  Detainer,  1,  2;  Divorce,  6;  Separation  of  Law  and 
Facts,  8,  4,  6:  Instructions,  6;  Settleiuencs,  8;  Supersedeas,  1,  2—      Page. 

1.  where  a  fine  of  ten  dollars  is  imposed,  and  the  appellant  excluded 

from  the  right  of  suffrage,  the  Court  of  Appeals  has  jurisdiction      80 

2.  a  party  having  obtained  a  Judgment,  which  is  vacated,  and  a  new 

trial  had  on  the  merits,  after  afflrraanoe  of  final  judgment,  can 

not  appeal  from  order  vacating  first  judgment    . .  46 

8.  if  proceedings  on  appeal  from  decree  giving  married  woman  power 
to  trade  as  a  feme  sole,  show  tio  publication,  no  appeal  lies  until 
motion  below  t^  set  aside  is  <)verru led 47 

4.  such  decree  without  publication  is  void 47 

5.  an  appeal  lies  to  circuit  court  from  county  court  decision   as  to 

liability  of  property  for  taxation  report^^  by  the  sheriff    49 

6.  an  amended  answer  refused  below  and  not  made  part  of  record,  not 

considered  on  appeal 89 

7.  error  cured  by  filing  second  amended  answer...  99 

8.  evidence  being  confiioting,  on  appeal  the  court  will  not  inquire 

how  it  prepohderatefe  . . .  ...         ...     98 

.  9.  a  circuit  court  has  no  Jurisdiction  tq  grant  appeal,  except  at  the 

term  at  which  judgment  was  rendered 191 

10.  appearance  of  appellee  waives  objections  to  appeal 191 

11.  appeal  on  pa.rtit^l  transcript  not  made  on  •a  schedule  will  not  be 

considered  by  this  court ,,. 191 

19.  no  prejudical  error  on  appeal  from  conviction  for  murder  in  par- 
ticular case , 214 

13.  an  appellee  can  not  obtain 'a  cross  appeal  against  a  co  appellee.. .     289 

14.  tne  refusal   of   the  cqurt  tg  permit. question   to   be  answered  no 

ground  for  reversal,  unless  avowf^l  of  answer  made 293 

15.  appeal  can  liotques^tion  correctness  of  judgment  not  appealed  from,  488 

16.  unless  judgment  discb^rglxg  attachmei^t  is  appealed  from,  the 

correctness  of  it  can  not  be  consltrered 608 

17i  an  appeal   by  st*verul  defendants  on   same  .record,  not  considered 

until  ready  to  be  heard  as  ito  all        503 

18.  on  appeal  from  joint  judgment  all  may  appeal  on  same  record,  and 

part  may  execute  supersedeas  bond 608 

19.  alter  motion  In  lower  court  to  set  aaside  void  judgment  overruled. 

on  appeal  such  judgment  will  be  reversed 607 

20.  a  void  judgment  against  a  lunatic  reversed  on  appeal 607 

21.  a  defendant  in  contempt  in  lower, cqurt  will  not  be  heard  on  ap- 

peal until  he  purges  the  contempt  . ' 509 

22.  a  motion  to  dismiss  appeal  heard  after  five  days'  notice 609 

23.  mortgagee  proper  party  to  complain  on  appeal  of  removal  of  prop- 

erty from  mortgaged  premises 514 

24.  Superior  court  has  no  jurisdiction  on  appeals  involving  constmo- 

tion  of  a  statute 558 

25.  but  every  suggestion  that  construction  of  statute  involved  does  not 

authorize  a  minsfer  to  Court  of  Appeals 638 

26.  what,  may  be  considered   on   appeal   from   judgment   on   verdict, 

where  no  motion  for  new  trial  made  and  overruled  ...    608 

27.  .extension  of  time  for  filing  bill  of  exceptions  does  not  extend  time 

for  filing  transcript 6S4 

28.  if  exceptions  filed  in  county  court  to  settlement  of  executor,  ap- 

peal to  circuit  court  proper  remedy 674 

29.  action   in    lower  court,  after  mandate  from  Superior   Court  filed, 

should  be  set  aside  if  appeal  taken  to  Court  of  Appeals 68S 

30.  no  appeal  lies  from  ait  order  refusing  temporary  injunction    ....     688 

31.  if  appeal  prosecuted  on  partial  transcript,  and  it  showt;  an  omis- 

sion of  part  of  the  evidence,  it  is  presumed  that  it  would  support 

the  judgment ...     799 

82.  an  order  refusing  a  person   to  be  made  a  party,  or  dismissing  ao 

action  as  to  a  party,  are  ftnal.  and  appeals  may  be  prosecuted.  .  829 
33.  in  a  felony  case  Court  of  Appeals  can  not  reverse  on  the  evidence, 

if  there  is  any  to  support  the  verdict 886 

84.  no  appeal  to  Superior  Court  where  amount  in  controversy  is  less 

than  1100 844 

85.  verdict  on  appeal  will  not  he  disturbed  unless  palpably  against  the 

evidence 848 

>     86.  no  appeal  lies  by  a  county  from  an  order  of  county  court  establish- 
ing a  new  county  road 847 
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87.  Dor  oaD  a  county  authorlz^e  abotber  to  proseoate  sucti  appeals 847 

88.  on  petition  for  modijQcatlon  of  opinion,  this  court  will  not  permit 

correction  of  the  record 878 

89.  no  appeal   Mes  from  refusal  of  county  court  to  list  property  for 

taxation  on  Information  of  auditor's  agent 941 

40.  clerk  of  Court  of  Appeals  properly  granted  appeal  after  successful 

party  In  lower  court  had  died,  by  making  his  administraiior  an 
appellee •...'.. 946 

41.  right  of  appeal  in  such  cases  discussed :. .  946 

4d.  after  decision  of  a  case  the  Court  of  Ajppeals  will  permit  a  trans- 
cript to  be  corrected,  If  it  was  the  error  of  the  clerk 964 

48.  a  criminal  case  on  appeal^  will  not  be  reversed  on  evidence,  unless 
Terdidc  altogether  unsustained  by  it 982 

44.  on  appeal  court  will  not  reverse  a  judgment  by  consent  of  parties.  986 

45.  no  appeal  lies  from  judgment  for  costs 989 

40,  if  part  of  evidence  omitted  from  record,  no  objection  to  Instruc- 

tion<^  or  sufficiency  of  evidence  Considered  on  appeal 989 

APPRAIriKMENT- 

no  appraisement  required  where   land  sold  on   account  of  indivlsi- 

.   hility • 868 

ARBITRATION  AND  AW ARD-^See  Insurance,  17,  19- 

award  on  arbitration  under  or'der  of  court  not  sustained  by  evidence 

in  particular,  case .  '        189 

-ASSKSSMEXTS— See  Constitutional  Law",  7r  Pleading,  47— 

county  court  has  no  power  to  change  assessments  made  before  meet- 
ing t)f  hoard  of  supervisors    —         717 

-ASSIGNMENT^See  Attonieys,  16,  17:  Parties  to  Actions,  19— 

1.  what  one  may  e&tn  under  an  exi-sting  contract  may  be  assigned 

and  the  assignee  protected  against  subsequent  equities 190 

2.  interest  agreed  to  be  paid  on  future  de^iosits  not  subject  to  assign- 

ment against  creditors 231 

8.  oertiticate,  issued  by  treasurer  of  corporation,  did  not  entitle  as- 

signee to  recover  in  particular  case  ...  566 

4.  such  certificate  gave  notice  of  its  invalidity    656 

5.  an  attaching  ci-editor,  alter  notice  of  existence  of.  unrecorded  deed 

of  general  assignment,  does  not  jitet  a  preference  over  other  cred- 
itors  794 

6.  a  creditor's  moti-ve  in  bringing  suit  to  settle  estate  assigned  for 

benefit  of  creditors,  presumed  for  benefit  of  creditors 848 

7.  an  assignee  for  benefit  of  oreditdr  db^s  not  occupy  position  of  inno- 

cent purchaser  for  value 848 

5.  all  equities  existing  against  the  assignor  are  available  against 

such  assignee .  848 

9.  claims  against  estates  assigned  for  benefit  of  creditors  not  neces- 

sary to  be  proven 848 

10.  hut  see  statute  passed  in  1890  requiring  such  proof  to  be  made 

11.  money  due  on  contract  for  sale  of  land  made  by  assignor  passes  to 

his  assignee  for  benefit  of  creditors    . . 868 

12.  holder  of  lien  by  contract  for  part  of  debt,  where  debtor  commits 

act  operating  as  an  as^slgnment,  may  pro  rate  balance  of  debt 

with  general  credl tors 937 

18.  rights  of  lien  creditors  distinguished  where  assignment  voluntary 

and  where  act  of  dMl)r,or  operates  as  sunh  under  the  statute 937 

ASSIGNMENT    FOR    BENEFIT    OF    CREDITORwS-See   Parties    to 
Actions,  3;  Trade  Mark.  3.  4;  Set-Oflf.  3— 

1.  the  right  to  use  of  as.signor's  name  as  a  brand  for  whisky  did  not 

pass  to  his  assignee  for  the  benefit  of  creditors 72 

2.  the  use  of  assignor's  name  is  a  personal  light 72 

8.  an  assignee  of  an  insolvent  holds  all  claims  subject  to  such  equi- 

ties as  existed  in  hands  of  assignor 198 

4.  assignee  may  have  lands  of  assignor  sold  to  satisfy  the  different 
Hens  thereon  in  suit  for  settlement  of  the  trust 469 

6.  an  assignment  not  void  although  made  to  avoid  a  pressing  cred- 

itor from  obtaining  an  attachment  lien 469 

6.  after  assignment  of  trustee  beneficiary  may  elect  to  take  funds 

identified,  or  may  stand  as  general  creditor 606 

7.  holder  of  lien,  whose  assignment  held  to  be  a  preference  of  cred- 

itors, can  not  pro  rate  wholfe  debt  with  other  creditors 667 

^.  rules  as  to  pro  rating  where  assignments  are  voluntary  or  lnvol< 
untary 667 
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ATTACHMENT— See  ABSiffDment,   6;  Gontenipt,  8;  Fk«ind»  1; 

tun,  M:  Sareties,  10—  Pm»w 

1.  afSdavlt  for  speoiflo  attaobmect  sufficient  io  particular  oase 9^ 

9.  the  salary  of  a  polioeman  fixed  at  99  per  day,  payable  monthly. 

may  be  asfligned  od  the  first  day  of  the  month  antf  the  asslyoM 

preferred  to  an  attaching  creditor 96^ 

8.  rules  a«  to  sufficiency  of  proof  to  sustain  an  attachment  und«r 

subsection  3,  section  194,  Civil  Code  of  Practice M^ 

1.  attachment  on  ffround'qf  fraud  and  nonresidence  of  defendant  aua- 

talned  in  particular  case Hf^ 

6.  particular  attachment  sustained  on  grounds  of  nonresldenoe Qft. 

6.  personal  property   not  identified  by   the    evidence,   attaohnaeBt 

thereon  properly  discharged 491- 

7.  a  fraudulent  assignment  for  benefit  of  creditors  will  not  be  set 

aside  at  the  suit  of  a  creditor  who  colluded  with  debtor  to  de> 
fraud  other  creditors 4A^ 

8.  a  claimant  of  attached  tobacco,  after  defeating  attaehment,  may 

maintain  action  for  damages  from  improper  handling 6QS- 

9.  an  attaching  creditor  can  not  question  regularity  of  prooeedinga 

of  action  had  by  a  prior  attaching  creditor,  unless  he  becomes  a 

party  to  that  action  —    7W 

ATTOKNEYS-See  Decedent's  Estate,  18;  Limitation.  1;  Pleading,  86— 

1.  fee  of  attorneys  conditioned  on  recovery  of  debt  not  allowed  where 

client,  after  unsuccessful  suit,   by  an  investment,  suooeeda  in 

realizing  more  than  amount  of  bis  debt SL 

9,  after  ULSUCcessful  suit,  advice  by  one  member  of  the  firm  of  attor^ 
neys  to  client  that  further  suit  would  be  useless,  was  an  aban- 
donment of  conditional  fee n. 

8.  an  executor  is  entitled  to  attorney's  fees  in  suit  to  obtain  advloe 
of  court  as  to  conflicting  claimants 4tt- 

4.  the  fnCt  of  executor  being  a  claimant  does  not  deprive  him  of  right 
to  attorney's  fee 46- 

6.  Washington  county  liable  for  interest  on  attorney's  fee  assnoMd 
by  the  county  court 10ft 

6.  an  attorney  having  collected  money  by  suit  for  a.  corporation,  in 

proceeding  against  him  to  compel  him  to  pay  it  over,  can  not 
deny  that  the  company  was  incorporated S61 

7.  a  notice  to  him  in  such  action  properly  allowed  to  be  amended....  9B1 

8.  notice  of  motion  to  redocket  case  sufilolent,  if  served  on  attorney 

of  record • 99ft- 

9.  facts  as  to  reasonably  value  of  legal  services  having  been  ascer- 

tained by  the  lower  court  will  not  be  disturlied  on  appeal MT 

10.  findings  of  lower  court  as  to  whether  employment  of  attorneys 

was  by  administrators  or  heir  will  not  be  disturbed SOT 

11.  fees  of,  a  lien  on  land  sued  for,  although  parties  compromiaed 

particular  suit 8tt 

18.  an  attorney  of  a  city  has  no  authority  to  bind  city  by  agreement 
to  permit  redemption  of  property  sold  for  taxes 471 

13.  fee  allowed  distributees  for  surcharging  settlement  of  ouratrlx 471^ 

14.  devisees  of  will,  contesting  for  benefit  of  themselves,  not  entitled 

to  contribution  from  devisees  not  jointly  benefited  for  attorney's 
fees  and  other  expenses 47^ 

15.  ouratrlx   has  no  authority  to  charge  estate  for  attorney's  fee  In 

contesting  will 47© 

16.  duty  of  assignee  for  benefit  of  creditors  to  employ  able  conntel....  Mft^ 

17.  but  such  counsel  entitled  to  fees  only  up  to  institution  of  suit  by 

a  creditor  for  settlement MS. 

18.  a  creditor  of  an  heir  being  party  to  a  suit  for  a  settlement,  when 

attornev's  fee  allowed  out  of  estate  without  objection,  can  not 
complain  in  this  court 846- 

19.  an  attorney  entitled  to  lien  on   land  for  his  fee.  sold  it  for  hia 

client,  assuring  purchaser  of  no  encumbrance,  is  estopped  to 

assert  his  lien 9K^ 

90.  a  trustee  is  entitled  to  advice  and  assistance  of  an  attorney  In 

making  a  settlement Oft 

21.  an  attorney  failing  to  plead  to  rule  against  him  for  failure  ti»] 

over  money,  judgment  suspending  him  from  practice  was  f 

22.  th3  Commonwealth   is  proper  party  to  prosecute  action  i  _ 

attorney  for  violation  of  duty  prescribed  by  common  law.  .7. fiM 
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S8.  but  tbo  party  aggrieved  may  prosecute  rule  against  attorney  to 

enforce  statutory  penalty  for  failing  to  pay  over  money 904 

24.  an  attorney  oan  not  withhold  from  a  client  money  collected  to  in- 
demnify him  for  amounts  owing  him  by  collecting  agency, 
through  whom  tbe  attorney  received  the  claim 962 

85.  tbe  collecting  agency  is  a  mere  agent  of  the  creditor  in  such  case  .  068 

86.  attorney  is  entitled  to  lien  only  on  amount  bis  client  is  entitled  to 

on  termination  of  suit 986 

ATTORNEYS,  COUNTY- 

1.  commission  of  county  attorney  15  per  cent,  on  bail  bond  forfeited 
in  ^circuit  court  although  bond  taken  before  a  justice  of  the  peace.  460 

8.  a  county  attorney  is  not  entitled  to  SO  per  cent,  where  bail  bond 
taken  before  magistrate  and  forfeiture  had  in  circuit  court  . .     .    287 

8.  not  required   to  resist  applications  to  county  court  to  establish 

new  county  roads 847 

■BANKS— See  Taxation,  5- 

1.  recovery  by  bank  of  money  paid  under  mistake  of  fact  in  particu- 
lar case 96 

a.  facts  necessary  to  constitute  discounting  of  paper 8l6 

8.  a  national  bank  not  authorized  to  purchase  a  note 817 

4.  collection  of  draft  by  bankrupt  bank  was  made  as  agent  of  owner 
in  particular  case 898 

6.  effect  of  indorsement  on  draft  **for  collection  and  credit" 893 

6.  a  collecting  bank  has  no  right  to  credit  account  of  customer  until 

the  money  is  received 398 

7.  where  a  bank,  transmitting  a  draft  for  collection,  has  become 

bankrupt,  the  bank  having  possession  of  the  money  is  liable  to 
the  owner ...  894 

8.  a  bank  is  bound  to  honor  check  of  a  depositor,  if  amount  on  de- 

posit is  sufficient 488 

9.  for  such  a  refusal  a  depositor  may  recover  damages 498 

10.  private  banks  subject  to  State,  county  and  municipal  taxation 676 

13AIL  BONDS— See  Attorneys.  County,  1  8,— 

1.  no  forfeiture  of  bail  bonds  until  order  of  examining  court,  admit- 
ting to  bail,  is  filed  with  circuit  clerk  894 

8.  what  acts  constitute  filing  of  such  order 894 

BAILMBNT— See  Damages,  17— 

a  gratuitous  bailee  having  offered  reward  for  recovery  of  stolen  bonds 
before  consulting  bailor  may  recover  of  bailor  amount  paid  for 

recovery  of  bonds 141 

BASTARDS- 

the  illegitimate  child  of  a  bastard  oan  aacoeed  to  an  inheritance  that 

the  bastard,  if  alive,  could  inherit 941 

BENEFIT  SOCIETIES— See  Insurance,  6;  Pleading.  61— 

1.  upon  divorce  granted  to  wife  of  assured,  she  is  entitled  to  be  re- 
imbursed dues  paid  by  her  on  policy 47 

8.  regulations  as  to  change  of  beneficiaries  discussed 47 

BILL  OF  EXCEPTIONS  - 

DO  reversal  where  all  the  evidence  beard  not  embraced  in  bill  of  ex- 
ceptions    408 

3ILLS  AND  NOTES-See  Evidence,  50;  Pleading,  31,  41- 

1.  signing  name  as  maker  or  indorser  to  blank  note  constitutes  tbe 

person  to  whom  it  is  delivered  agent  to  fill  up  the  same 866 

8.  DO  defence  to  surety  on  note  that  another  was  to  sign  it,  unless 

the  holder  had  notice  of  such  agreement 866 

8.  forbearance  to  sue  for  ten  days  on  a  not-e  released  the  indorseis  . . .  874 

4.  request  by  indorser  before  his  release  not  to  sue  the  maker,  waives 

diligence    874 

5.  in  action  on  note  against  the  maker  no  allegation  of  demand  at 

place  of  payment  necessary 887 

6.  such  defense  must  be  pleaded  by  defendant 887 

7.  note  executed  under  contract  against  public  policy,  recovery  may 

be  had  by  innocent  holder,  but  not  between  parties 699 

^.  an  acceptor  of  a  bill  drawn  by  insolvent,  who  has  for  many  years 
made  payments  on  it  and  executed  mortgage  to  secure  It.  can  not 
avoid  liability  on  plea  of  limitation  as  an  accommodation  ac- 
ceptor    ...  909 

Id.  acceptance  by  a  bank  of  a  renewal  note  believed  to  be  genuine, 
does  not  satisfy  former  note 968 
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10.  sureties  od  former  genuine  note  not  released  by  aoeeptenw  of  sooli 

renewal  note  98^ 

BOARD— See  Advanceroents,  8. 

BONDS—See  Sureties,  0,  10;  Estoppel.  1;  County  Judse,  S^ 

1.  an  action  on  indemnifying  Dond  maybe  maintained  by  person 
whose  goods  are  sold  under  execution  against  another  If  ofQoer 

authorized  to  take  the  bond 14ft. 

8.  if  officer  not  authorized  to  take  the  bond  action   may  be  agalnsife 

persons  aiding  the  officer  in  the  illegal  act l<|ft. 

8.  the  bond  of  a  county  judge,  executed  several  days  before  the  com- 
mencement of  his  term  of  office,  is  valid 868- 

4.  the  attestation  by  circuit  clerk  of  such  bond  is  sufficient  approval,  86& 
6.  on  affirmance  of  judgment  for  personal  injuries  rendered  prior  to 
March  1,  1888,  no  interest  awarded  on  supersedeas  bond 97& 

6.  in  action  on  supersedeas  bond  necessary  to  allege  whether  the  bond 

was  taken  before  clerk  of  lower  court  or  clerk  of  Court  of  Appeals.  9411 

7.  ten  percent,  damages  on  such  bond  not  recoverable  unless  awarded 

by  the  Court  of  Appeals 94^- 

BURDEN  OF  PROOF-See  Insurance,  48;  Instructions,  12,   19;  Prin- 
cipal and  Agents,  7;  Injunction,  2:  Ejectment,  1— 

1.  the  burden  of  proof  having  been  placed  on  plalntifi  by  instruction 

offered  by  defendant,  defendant  can  not  complain 9ft 

2.  where  defendant  traverses  every  material  allegation  of  the  petition, 

burden  of  proof  is  on  plaintiff ...    60ft 

8.  want  of  consideration  and  fraud  pleaded  as  defenses  to  suit  on  a 

note,  the  burden  of  proof  is  on  plaintiff 749 

4.  a  refusal  to  give  a  party  entitled  to  same,  the  burden  of  proof 

prejudical,  although  case  submitted  without  argument 74^- 

6.  in  action  for  maliciou3<  prosecution,  issue  as  to  malice  and  want 

of  probable  cause  being  made,  burden  of  proof  is  on  plaintiff 871 

6.  where  plaintiff  and  defendant  are  ench  claiming  money  lost  to  the 
other  in  wagering  on  horse  races,  the  burden  of  proof  is  on  plain- 
tiff   8Qft 

BRIDGE  COMPANY— See  Constitutional  Law,  5. 
BOUNDARY— See  Estoppel.  5— 

1.  the  boundary  ot  land  established  in  a  suit  can  not  be  questioned 

by  a  party  collaterally S85. 

2.  a  water  course  preferred  to  call  for  course  And  distance 47^ 

5.  the  boundary  line  of  a  lot  bounded  by  a  street  or  alley  extends  to 

the  center  of  the  street  or  alley ...  40O 

4.  the  center  line  of  Sixteenth  street,  in  Louisville,  is  the  boundary 

of  the  lors  in  controversy 46(k 

5.  location  of  division  fence  in  particular  case  approved 687 

6.  controversy  as  to  disputed  boundary  cognizable  property  in  action 

at  law 681 

7.  finding  of  lower  court  as  to  location  of  boundary  line  approved 66ft 

8.  a  tract  of  land  described   in  a  mortgage,  with   well  entablished 

boundaries,  number  of  acres  not  material 77ft 

9.  in  such  mortgage  acreage  not  regarded,  unless  the  instrument  in- 

dicates that  acreage  controls  boundaries.   .  770 

10.  how  boundary  of  schoolhouse  lot  laid  off  in  particular  case 744 

CAVEAT- 

issue  for  patent  for  land  in  adverse  possession  properly  prevented  by 

caveat 66ft. 

CHECK— See  Banking,  8.  9. 
CHAMPERTY- 

partioular  deed  champertous,  as  land  was  in  adverse  possession  of 

another 621 

CLERICAL  MISPRISION- 

1.  a  failure  in  entering  judgment  to  enter  a  credit  of  117.60  was  a 

clerical  misprision 8^- 

2.  failure  to  order  sale  of  enough  land  to  satisfy  a  lien  is  not  a  cler- 

ical misprision. .  121 

8.  no  reversal  for  clerical  misprision  until  motion  to  ooirect  over- 
ruled in  lower  court 261 

CLERKS-See  Pleading.  48— 

1.  remedy  against  circuit  clerk  for  falling  to  furnish  bill  of  ezoep- 

tions      WS- 

2.  no  lien  for  fees  where  suit  compromised  before  judgment Stt: 
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CLAIM  AND  DELIVERY— See  Sureties,  14;  Estoppel,  18. 
CODES  OF  PRACTICE-See  Infants,  1,  2— 

1.  section  26.  Civil  Code.  ooDBtrued 0 

3.  Bubseotion  2  of  section  400,  Civil  Code,  construed 27 

8.  section  53,  Civil  Code,  construed 8tt 

4.  sections  864,  866,  693,  617  and  768,  Civil  Code,  construed 181 

5.  section  12,  Civil  Code,  construed          141 

6.  subsection  2,  section  400.  Civil  Code,  construed 148 

7.  chapter  15,  title  10,  Civil  Code,  construed 148 

8.  subsection  8,  section  62,  Civil  Code,  construed 148 

9.  section  439,  Civil  Code,  construed 166 

10.  section  77,  Civil  Code,  construed     189 

11.  section  601 ,  Civil  Code,  construed 189 

12.  section  1,  Civil  Code,  construed 232 

18.  amendments  to  Civil  Code  pasBed  at  session  of  legislature,  1889  90.  28S 

14.  amendments  to  Criminal  Code  passed  at  session  of  Icfclslature, 

188990 38& 

15.  section  658  of  Civil  Code  construed 242 

16.  section  444.  Civil  Code,  construed 251 

17.  sections  126  and  116,  Civil  Code,  construed 256 

18.  subsection  2.  section  194.  Civil,  construed 299 

19.  section  6W,  Civil,  construed 819 

30.  subsaction  4.  section  606,  Civil,  construed 821 

21.  section  71,  Civil   construed 327 

22.  suhsecDion  3.  secfcion  51,  Civil,  construed 327 

23.  section  117,  Civil,  construed 381 

24.  sections  72  and  73.  Civil,  c  mstrued 334 

25.  sulweotlon  33,  section  732.  Civil,  construed 834 

36  subsection  7.  section  67.  Civil,  construed 836 

27.  SHcrion  24,  Criminal,  construed 433 

28.  sui)seccions  2  and  9.  secrion  606,  Civil,  construed 863 

29.  section  391.  Civil,  c^nstrund 471 

80.  subjection  2.  section  i2o,  Civil,  construed 478 

81.  section  135,  Criminal,  construed 477 

82.  section  H40,  Criminal,  construed 403 

83.  secrion  25.  Civil,  construed 517 

84.  section  257,  Criminal,  onstrued 611 

85.  sectiiiu  490,  Civil,  oonstpued 6-?2 

86.  srtocions  40.)  and  eo*?.  Civil,  construed 633 

87.  sf^c'ion  2,  chapter  3.  Civil,  construed 664 

8S.  secr-lon  18S.  Civil,  construed 682 

8^.  section  606,  Civil,  construed 6V>5 

40.  secrion  93.  Civil,  cmstnied     . 695 

41.  subsection  7,  section  7H2,  Civil,  construed 734 

42.  section  4ol,  Criminal,  construed 746 

48.  stction  28,  Civil,  construed  760 

44.  sections  491  and  492,  Civil,  construed 766 

46.  section  490.  Civil,  construed 793 

46.  section  126,  Civil,  construed 802 

47.  secrion  434,  Civil,  construed 816 

48.  subsection  4.  section  17.  Civil,  onstrued 823 

49.  section  122,  Criminal,  construed 836 

50.  subsection  2.  section  117,  Civil,  construed 906 

51.  section  3:^7.  Civil,  construed 878 

52.  section  299,  Civil,  construed 881 

53.  section  783.  Civil,  construed 960 

54.  section  3S2.  Civil,  construed 971 

55.  section  5i9,  Civil,  construed 986 

COMPROMISE -See  Trusts.  1,  2- 

1.  particular  compromise  upheld,  although  one  party  laboring  under 

mental  trouble 620 

2.  a  party  having  underestimated  his  damages  can  not  set  aside  com- 

promise    ...  ...    637 

8   the  Settlement  of  a  contention  in  good  faith  is  snflficient  oonsidera- 

tion  for  a  compromise 46 

COMMISSIONERS- 

1.  exceptions  to    commissioner's  report  of  settlement  of  accounts 
should  specify  the  items  objected  to 95 

3.  allowance  to  commissioners  of  court  is  largely  in  the  discretion  of 

the  chancellor 960 
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GOMMISSIONERS-GoDtiiiued.  Page. 

3.  exceptlODS  to  ooramissioner^s  report  of  settlement  of  iDsolveDt*t 

estate  must  point  out.  particular  objection 29S 

CONDITION  PRECEDENT -See  Title,  1. 
CONTEMPT-See  Jurisdiotion,  6- 

I.  sufSolencj  of  notice  to  offender  in  oaHe  of  contempt 949 

8.  any  person  taking  attached  property  from  the  custody  of  an  officer 

may  be  proceeded  against  for  contempt  241) 

3.  proper  order  ajzainst  such  offender  in  case  of  contempt 240 

CONSOLIDATION  OF  SUITS— 

1.  a  party  belnje  before  the  court  In  one  case  where  two  oases  con- 

solidated and  treated  as  one,  too  late  to  object  on  appeal  that  he 
was  not  before  the  court  in  the  other 840 

2.  actions  on  different  fire  insurance  policies  haTing  been  consoli- 

dated, the  only  company  making  defense  can  not  complain,  the 

Issue  as  to  all  being  one  uf  law  148 

CONDEMNATION- 

1.  owner  of  land  condemned  for  railroad  purposes  not  entitled  to 

compensation  UD til  entry 445 

2.  rule  for  fixing  compensation  in  condemnation  proceedings 446 

8.  unless  such  verdict  iufluenned  by  passion  or  prejudice  it  wiil  not 

be  set  aside  as  excessive 4S6 

CONTINUANCE- 

1.  it  was  prejudicial  error  In  particular  case  to  refuse  a  oontinaanoe 
to  defendant  on  account  of  absent  witness Ill 

9.  no  counter  affidavit  nermitted  to  be  filed  on  applioaUon  for  con- 

tinuance in  criminal  case Ill 

8.  refusal  to  grant  continuance  not  error  in  particular  case 660.  679 

4.  refusal  of  court  to  grant  continuance  ou  account  of  absence  of 

testimony  merely  cumulative,  not  prejudicial.  906 

5.  refusal  of  court  to  grant  a  continuance  on  account  of  absence  of 

witness,  prejudicial  in  particular  case 919 

CONSIDERATION— See  Conveyances.  3:  Contrsct,  15;  Pleading.  65— 
1.  notes  executed  for  lightning  rods  manufactured  in  another  State 
and  sold  in  this  State  without  license,  not  enforceable 913 

9.  such  consideration  is  illegal 918 

3.  the  dismissal  of  injunction  sufficient  consideration  for  agreement 

to  confess  judgment     497 

4.  an  agreement  to  give  one  an  interest  in  property  not  to  object  to 

confirmation  of  judicial  sale,  is  against  public  policy  and  void.  .  599 

6.  money  paid  for  board,  it  being  a  moral  consideration,  can  not  be 

recovered        898 

6.  release  to  maker  of  a  note  of  a  debt  due  his  creditor  sufficient  con- 
sideration for  note  executed  to  plaintiff 94 

CONSTITUTIONAL  LAW-See  Ferries.  1,  9r- 

1.  the  charter  and  action  of  stockholders  in  establishing  the  Millers- 

burg  College  did  not  give  to  the  citizens  of  Millersbnrg  a  vested 
right  that  the  college  should  remain  at  that  place 18 

2.  an  act  of  the  legislature  that  attempts  to  repeal  another  act  with- 

out stating  such  meaning  in  its  title,  is  unoonstitntional 14 

8.  an  act  of  toe  legislature  being  declaratory  of  the  meaning  of  a 
former  act  is  not  unconstitutional 14 

4.  section  2  of  particular  act  does  not  impair  the  obligation  of  a  con- 

tract, and  is  not  in  violation  of  the  Constitution  of  the  United 
States 14 

5.  a  city  ordinance  attempting  to  enforce  a  contract  with  a  bridge 

company  is  judicial  in  its  nature  and  unconstitutional 89 

6.  particular  ordinance  not  a  police  regulation 89 

7.  an  assessment  of  property  by  legislature  for  ad  valorem  taxation  is 

unconstitutional 61 

8.  such  act  is  an  interference  with  the  performance  of  a  ministerial 

act  •. 61 

9.  the  legislature  can  not  cure  a  void  act  of  ministerial  officer 61 

10.  the  legislature  can  aid  defective  act  of  ministerial  offioer 61 

II.  a  State  law  probibiiing  sale  of  intoxicating  Honors  In  ovlglnal 

packages  violates  the  Constitution  of  the  United  States 188 

19.  such  law  is  in  violation  of  interstate  commerce  regnlatltms     188 

18.  law  imposing  damages  on  affirmance  of  judgments  against  inau- 
ance  and  railroad  companies  and  foreign  corporations  not  super- 
seded is  unconstitutional 188 


INDEX.  9 

CONSTITUTIONAL  LAW-Contlnued.  Pajre. 

14.  dlflsentlng  opinion  In  orif^inal  package  case 167 

16.  Louisville  Water  Go.  not  exempt  from  St«te  taxation,  act  giving 
exemption  showing  no  oonflideration  for  the  exemption fiOd 

16.  whether  water  company  renders  public  service  not  decided 809 

17.  dissenting  opinion  holding  water  company  exempt   from    State 

taxation,  heCAUse  rendering  public  service 309 

18.  ordinance  of  city  of  Covington  requiring  licence  of  agent  of  non- 

resident insurance  company,  and  no  license  of  agent  of  resident 
company,  is  unconstltutionHl •.  404 

19.  act  exempting  waterworks  of  Newport  from  taxation  is  unconsti- 

tutional   474 

50.  a  water  company  of  a  city  renders  no  public  service  to  the  State, 

and  is  not  a  necessary  pnrt  of  the  city  government  ...  . .    474 

51.  registration  law  of  Owenfiboro,  providing  but  one  registration  of 

voters  a  year,  is  unconstitutional 676 

25.  reasonable  registration  laws  are  constitutional 676 

23.  the  right  to  an  appeal  in  a  felony  case  is  not  a  conBtitutional  rlsrht,  278 
84.  act  imposing  rax  in  aid  of  Agricultural  and  Mechanical  College 

not  unconstitutional        645 

26.  limitation  of  action  to  six  months  for  negligently  killing  stock  on 

railroad  not  unconstitutional 646 

26.  an  act  requiring  railroad  company  to  fence  its  right  of  way  at  its 

own  cost  is  unconstitutional 726 

a7.  exemption  of  particular  cemetery  property  not  unconstitutional..  768 

28.  act  allowlnsr  change  of  venue  to  Commonwealth  on  ground  that 

fair  trial  can  nor.  be  had  in  county  where  indictment  found,  nor 
adjoining  counties,  is  not  unconstitutional 767 

29.  selling  liquor  in  a  city  may  be  published  as  two  offenses  7^ 

HO.  special  act  creating  n  special  school  district  Is  constitutional 832 

81.  special  jury  law  for  Jefferson  county  is  oonstitntlonal 898 

82.  a  statute  requiring  license  to  sell  lightning  rods  manufactured  in 

another  State,  is   not   in  violation   of   Constitution   of   United 

States 918 

CONTRIBUTION— See  Attorneys,  14;  Decedent's  Estates,  26;  Sureties, 
1,  2,  4- 

1.  the  rights  of  contribution  lietween  general  and  specific  devisees 

discussed 426 

2.  section  6,  chapter  28,  General  Statutes,  entitled  ''Contribution.'* 

applies  only  to  contribution  between  heirs  at  law  who  are  specific 
devisees 426 

CONVERSION-See  Partnership,  1. 

CONTRACTS— See  Damages,  21;  Guaranty,  1,  2;  Sureties,  11,  12; 
Towns  and  Cities,  1.  2— 

1.  a  water  company,  under  its  contract  with  a  city  to  supply  water 

to  extinguish  fires,  is  liable  to  a  citizen  for  failure  to  perform  its 
contract,  whereby  his  goods  were  lost  by  fire 36 

2.  facts  of  particular  case  bind  parties  by  privity  of  contract  concern- 

ing use  of  land 68 

^.  contract  for  sale  of  distillery  did  not  pass  to  vendee  the  use  of 

vendor's  name  as  a  brand  for  whisky  ntannfacturnd . .  72 

4.  no  recovery  can  be  had  for  money  voluntarily  paid  on  void  obli- 
gation ...  92 

6.  person  making  such  payment  has  no  right  to  have  credit  for  same 

on  other  demands 98 

^6.  construction  of  lease  for  boring  wells  and  exploring  for  minerals 
in  particular  case ...  ...     188 

7.  a  contract  to  pay  for  personal   servioes  rendered   in   influencing 

voters  at  an  election  is  against  public  policy  and  void 666 

B.  accepting  services  of  a  clerk  and  admitting  they  are  valuable,  an 

implied  contract  to  pay  for  same  arises 667 

9.  a  contract  to  pay  interest  on  a  certain  sum,  and  not  to  pay  the 
principal,  unless  default  made  in  payment  of  interest,  is  enforce- 
able     668 

10.  the  principal  is  not  due  until  the  death  of  the  obligor 658 

11.  money  paid  on  contract  against  public  policy  can  not  be  rfcovered 

back 699 

12.  a  contract  to  convey  an  interest  in  mineral  lands,  in  consideration 

of  extension  of  a  railroad,  not  enforced  in  particular  case 786 
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CONTRACTS— Continued.  Page. 

18.  partioular  oontract  between  aunt  and  nephew,  for  support  of  the 

aunt,  upheld 941 

14.  under  partioular  contract  appellant  entitled  to  only  one-half  the 

land ....  975 

16.  mutual  agreement  to  abandon  executory  contract  sufficient  con- 
sideration as  to  each  party 990 

CONVEYANCES— See  Trusts.  6,  20:  Acceptance,  1,  3,  3— 

1.  a  deed  for  land  made  at  the  instance  of  the  husband  to  his  wife 

and  children  presumed  to  give  tee  wife  a  life  estate,  remainder 
to  his  children 27 

2.  facts  of  particular  case  show  acceptance  of  deed  hy  grantee 5B 

8.  support  of  grantor  and  payment  of  his  debts  sufficient  considera- 
tion for  conveyance 97 

4.  no  niencal  incapacity  or  undue  influence  shown  in  ])articnlBr  case,    97 
6.  a  grancor  having  vested  title  in  two  grantees  can  not,  by  a  sub- 
sequent conveyance,  divest  them  of  title  and  vest  it  in  another  ..  248 

6.  a  conveyance  attempted  to  be  made  by  a  bankrupt  after  assign- 

ment was  void,  as  title  was  then  in  his  assignee aoa 

7.  insufficient  description  of  land  in  auditor's  deed  where  land  sold 

for  tazes 86& 

8.  general  description  of  land  conveyed  controls  rather  than  particu- 

lar description  in  particular  deed . .  411 

9.  grantee  in  particular  deed  was  innocent  purchaser  for  valuable 

consideration 499 

10.  suicidal  tendency  not  itself  sufficient  to  show  insanity  or  want  of 

nientHl  capacity  to  contract 668 

11.  facts  of  partioular  case  not  sufficient  to  avoid  a  conveyance  on 

ground  of  undue  influence 568 

12.  partioular  conveyance  not  a  mortgage fi98 

18.  a  devi.see  having  life  estate  in  land  and  power  to  sell  the  fee  sim- 
ple, d  I  vested  herself  of  title  in  particular  case 628 

14.  that  her  vendee  reconveyed  the  land  to  her  did  not  again  invest 

her  with  life  estate  only 623 

15.  a  deed  to  A .  's  heirs  did  not  vest  any  interest  in  A 810 

16.  a  deed  never  delivered  to  this  grantee  is  invalid         811 

17.  particular  ronvevance  gives  grantee  only  a  life  estate 660 

18.  meaning  of  a  grantor  gathert'd  from  whole  deed  if  possible *^ 

IW.  construction  of  deed  as  to  location  of  private  passway    836 

20.  power  of  revocation  reserved  in  a  deed  may  be  ezrcised  by  grantor 

in  the  manner  indicated 868 

21.  such  power  of  reservation  reserved  in  a  deed  is  notice  to  subse- 

quent purchasers 863 

22.  particular  deed  vested  a  fee  simple  estate  in  wife,  free  from  con- 

trol of  her  husband 879 

23.  deed  construed  to  be  a  mortgage 857 

24.  chancellor  will  correct  mistake  iu  deed  to  conform  to  the  intention 

of  the  parties  . .  708 

COSTS-See  Set  Off,  4;  Appeals,  45;  Pleading,  36. 
COHNTY- 

1.  a  county  can  maintain  action  for  injury  to  county  road 46 

2.  in  such  action  a  general  descripuon  of  road  with  particular  de- 

scription of  portion  injured  is  sufficient  46 

COUNTY  CLERK- 

1.  the  acts  of  a  de  facto  county  clerk  are  binding  on  third  parties 469 

2.  mortgagors  are  estopped  from  denyina  their  authority  by  having 

acknowledged  a  niorturage  before  such  de  facto  clerk 469 

COUNTY  LEVY-See  Sheriflfs,  2. 

COUNTY  COURT— See  Settlements,  1,2,  8;  Assessments;  Jurisdiction, 
16- 

1.  an  ord'^r  to  pay  for  services  rendered  by  county  officer  can  not  he 

set  aside,  although  officer  ineligible 567 

2.  a  county  court  is  not  liable  in  damages  to  iierson  suffering  from 

unhealthy  jail 764 

8.  a  county  court  in  refusing  to  list  property  for  taxation  on  informa- 
tion of  auditor's  agent,  acts  ministerially 941 

COUNTY  JUDGES- 

1.  liability  of  for  failing  to  annually  inquire  Into  solvency  of  sure- 
ties of  guardians 808 
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COUNTY  JUDGES -Continued.  Page. 

2.  a  county  judge  is  liable  on  his  bond  for  loss  of  ward's  estate,  where 

no  bond  required  of  guardian 711ft: 

CORPORATIONS-See  Agents,  1.  3,  5;  Turnpikes,   1:  Taxation,  8,  7— 

1.  transfer  of  stock  valid,  although  not  made  on  the  books  of  the  cor- 
poration    604 

8.  ohanoellor  will  compel  transfer  of  stock  to  be  made  on  the  books 
of  corporation 60i 

8.  in  particular  case  corporation  estopped  to  question  validity  of 
stock  after  long  recognition  of  its  validity 69i 

4.  stock  issued  in  particular  corporation  not  fraudulent 6M- 

6.  a  corporation  may  be  punished  for  the  unlawful  acts  of  its  agents 
under  authority 844 

6.  a  fair  company  may  be  punished  for  suffering  gaming 844 

7.  constitution  and   by- laws   of   Louisville   Board  of   Underwritera 

illegal  and  contrary  to  public  policy 925., 

CRIMINAL  LAW-See  Appeals,  12,  48:  Instructions.  2.  8.  10,  11,  28,  27; 
Indictment,  1,  3,  4:  Appeals.  1,  88;  Continuance,  1,  2:  Constitutional 
Law,  23:  New  Trial,  11.  16:  Evidence,  Ib7,  28,  29,  89;  Verdiot.  7.  8:  Re- 
versible Errors,  1;  Jeopardy,  1.  2;  Corporations,  1,  2;  Jurisdietion,.  23, 
84,  25,  26— 

1.  the  charge  of  receiving  a  bribe  to  vote  for  a  congressman  not  sus- 

tained in  particular  case 20. 

2.  not  error  to  try  at  same  term  indictment  was  found Ill 

8.  indictment  charging  unlawful  detention  of  female  eulliclent,  with- 

out stating  manner  of  detention 14^. 

4.  on  trial  of  charge  of  unlawful  detention  of  female  evidence  as  to 
conduct  of  accused  with  other  women  than  prosecuting  witness 
prejudicial 149 

6.  prejudicial  action  of  court  to  permit  attorney  for  Commonwealth 
to  presist  in  asking  incompetent  questions  on  cross  examination 
in  particular  case 149 

6.  prejudicial  conduct  of  attorney  for  Commonwealth  in  closing  argu- 

ment in  particular  case 149- 

7.  on  trial  of  indictment  fnr  forgery  accused  entitled  to  discharge  on 

plea  of  former  jeopardy  in  particular  case —   160 

8.  a  felony  case  having  been  dismissed  for  twelve  years  refused  to  be 

reinstatt'd  on  docket,  ulthnugh  prisoner  in  penitentiary  since,  and 

no  attorney  appeared  on  first  appeal 278 . 

9.  peremptory  instruction  given  for  df'fendant,  charged  with  barn 

burning,  was  proper  in  particular  case    410 

10.  defendant  properly  convicted  of  horsestealing  in  the  county  where 

horse  was  stolen,  although   arrested  with    the  horse  in  another 
county    .  488. 

11 .  insrructions  as  to  self-defense  not  prejudicial 439 

12.  indictment  fur  uttering  u  forged  and  counterfeited  order  does  not 

charge  two  offenses 44S 

13.  demurrer  to  indictment  the  proper  method  of  raising  ohjeet^on 

that  two  offenses  are  charged 441^ 

14.  sufficient  indictmeiit  and  instructions  for  bam  burning 458 

15.  improper  instruction  in  aiding  and  abetting  the  commission  of 

murder 468 

16.  peremptory  instruction  for  defendant  properly  given  in  particular 

case,  on  charge  of  unlawfully  selling  liquor 468 

17.  Improper  instruction  offered  in  same  case 469 

18.  a  person  coutrolling  a  single  game  is  guilty  of  suffering  gaming, 

although  he  is  neirher  the  owner  nor  renter  of  the  premises 470 

19.  sutTieient  indictment  for  larceny  of  money  from  the  person ,     477 

20.  sulficiency  of  indiovment  of  railroad  company  for  running  trains 

on  the  Sabbath 505. 

21.  insufficient  indictment  for  keeping  bawdy  house 507 

22.  indictui'^nt  not  stating  surname  of  defendant  not  invalid 507 

28.  opinion  of  accused  as  to  imminent  danger  was  competent  evidence.  68&. 
24.  permitting  Commonwealth's  witness  to  testify  in  chief,  after  con- 
clusion of  testimony  for  defense,  prejudicial  in  particular  case...  626. 

26.  that  prosecuting  witness  had  a  shooting  scrape  with  others  than 
the  accused,  twfore  and  near  the  place  of  the  difficulty,  incompe- 
tent evidence        675k, 

26.  indictment  in  particular  case  does  not  charge  statutory  offense  of 

felonious  housebreaking  and  common-law  offense  of  larceny b9St: 


12  IKDEX. 

^CRIMINAL  LAW— Continued.                                                                     Page. 
27.  instruotion  directing  conviotion  for  aiding  in   commission  of  a 
homicide,  if  accused  "approved  of"  or  "consented  to"  commis- 
sion of  offense,  was  prejudicial  604 

38.  sufficient  indictment  under  "kukluz  law" 605 

29.  if  indiccment  charges  any  public  offense,  demurrer  should  be  over- 
ruled (»6 

80.  a  verdict  of  oonvintion  not  disturbed  for  want  of  evidence  show- 

ins  jurisdiction  of  offense  in  particular  case 611 

81.  presumption  that  tilal  court  had  criminal  trial  in  county  having 

jurisdiction  of  offense 611 

32.  dying  declaration  not  incompetent  because  deceased  was  under  in- 
fluence of  narcotics  when  it  was  given 611 

S3,  excluding  evidence  of  previous  threats  and  attacks  on  defendant 

by  the  deceased,  not  prejudicial  in  particular  case 611 

34.  refusing  particular  instruction  on  self  defense  not  prejudicial  ....  611 
36..  evidence  of  advice  of  defendant's  brother  to  get  a  pistol  and  shoot 

witness,  not  prejudicial  in  particular  case C25 

36.  indictment  for  keeping  tippling  house  sufficient 6S8 

87.  indiccment  for  misdemeanor  dismissed  and  resubmitted  to  grand 
jury,  prosecution  presumed  to  commence  at  date  of  first  indict- 
ment   686 

38.  partionlar  instruction  on  trial  for  forgery  not  prejudicial 660 

39.  second  conviction  of  manslaughter  on  circumstantial  evidence  not 

disturbed 679 

40.  aft+«r  verdict  rendered  court  had  no  power  to  correct  instruction 

and  resubmit  to  the  jury  in  felony  case 681 

41.  refusal  to  give  particular  instructions  not  prejudicial  to  defendant 

convicted  of  manslaughter 704 

42.  proper  instruction  given  where  defendant  kills  a  trespasser  to 

property 706 

48.  a  person  buying  logs  at  irregular  sheriff's  sale  not  guilty  of  lar- 
ceny   707 

44.  G.  ^lE  O.  R.  R    Co  ,  as  lessees  of  another  company,  not  liable  for 

failure  to  give  bond  to  receive  subscription  of  Montgomery  county,  709 
46.  the  property  of  a  railroad  company  can  not  commit  an  indictable 

offense 709 

46.  particular  indictment  sufficient  to  constitute  either  perjury  or 

false  swearing 710 

47.  In  such  case  Commonwealth  can  elect  to  try  on  either  charge  .         711 

48.  no  conviction  authorized  of  person  buying  empty  coal  oil  barrels 

without  erasing  brands  made  before  passage  oi  the  law 716 

49.  no  conviction  on  charge  of  buying  empty  coal  oil  barrels  marked 

"stHndard  oil,"  where  evidence  shows  barrels  marked  "standard 

flre  test" 716 

ItO.  a  disorderly  house  not  necessarily  a  bawdy  house 7i7 

61.  necessary  facts  to  convict  one  of  keeping  a  bawdy  house  717 

Ii2.  no  arrest  of  judgment  authorized  if  indictment  states  facts  oonstl- 

tuting  public  offense  within  the  jurisdiction  of  the  court 717 

68.  United  States  Circuit  Court  has  no  jurisdiction  to  try  a  person  on 

a  charge  of  murder 748 

64.  a  servant  may  commit  larceny  by  taking  and  appropriating  goods 

of  his  master 760 

6R.  distinction  between  larceny,  embezzlement  and  breach  of  trust ...  750 

66.  an  indictment  for  larceny  of  goods  from  a  bailee  may  allege  owner- 

ship either  in  the  owner  or  bailee 750 

67.  an  indictment  headed  "circuit  court"  is  sufficient 886 

68.  a  witness  for  the  accused  having  made  a  former  statement  which 
.    he  denies  on  the  trial,  such  former  statement  not  admissible  as 

direct  evidence  against  accused 854 

R9.  such  former  statement  admissible  only  to  impeach  witness  ....  864 
^.  an  indictment  charging  "grand  larceny,"  where  heifer  stolen,  is 

good 878 

f)l.  ezliibltion  to  jury  of  hide  of  heifer  stolen  was  competent  evidence.  878 

62.  sufficient  evidence  to  authorize  conviction  for  burglary 878 

"63.  a  reasonable  account  given  as  to  possession  of  stolen  property  not 

sufficient  to  excuse  in  partioular  case 878 

''64.  what  acts  sufficient  to  constitute  unlawful  taking  and  detention 

of  female 896 

^5.  what  evidence  sufficient  to  constitute  offense  of  feloniously  break- 
ing dwelling  and  taking  anything  of  value  therefrom 916 
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66.  refusal  of  oourt  to  give  iostruction  as  to  maDslaugbterprejttdleial- 

in  isarticalar  case fieO> 

67.  permittiQg  GomnioD.wealth's  attorney  to  read  newspaper  aeooaiil 

of  murders  to  the  Jury  was  prejadioial S0(K 

68.  not  error  to  refuse  instraotion  un  self-defense  If  no  evMenee  to 

establish  it 68&. 

€URT£ST^See  Bents,  1:  Improvements,  2;  Limitation,  85— 

1.  tenant  by  tbe  ourtesv  not  entitled  to  charge  for  support  of  Infant 

children  of  deoeased  wife  in  particular  case 661 

8.  what  BulQclent  evidence  of  live  birth  of  a  child  to  entitle  tba 

father  to  estate  by  curtesy 88ft 

CURATRIX- 

1.  duties  of  curatriz  during  will  contest  defined 479> 

8.  curatriz  not  chargeable  with  interest,  unless  sbe  collects  interest.  47tti 
DAMAGES— See  Gonstitutlonal  Law,  18;  Verdict,  6;  Negligence.  1,  IS, 
16;  Gompromise,  8;  Attachment,  8;   Svidence,  86:  Decedent's  Estate, 
16,  16;  Gounty  Gourt,  8;  Railroads,  4,  6,  6.  7,  8,  »,  16,  16,  17,  88;  Con- 
tracts, 1 ;  Supersedeas.  1,  8— 
1.  no  damages  awarded  on  discharge  of  supersedeas  irregularly  issued,    90^ 
8.  measure  of  damages  on  reversal  of  judgment  after  sale  of  property 

under  it 88^ 

8.  sufficient  petition  under  section  10,  chapter  9,  General  Statutes, 

for  damages  by  dogs Mk 

4.  at  common  law  necessary  to  allege  previous  knowledge  by  owner 

of  vicious  character  of  dog  in  action  for  damages Od 

6.  jury  may  give  punitive  damages Ml 

6.  an  instruction  as  to  punitive  damages  should  not  have  been  in- 

cluded in  peremptorv  instruction  in  particular  case 96. 

7.  a  water  oomrany  having  dug  up  a  turnpike  to  lay  its  pipes  is  liable 

to  owner  of  the  soil  in  damages 140 

8.  plaintift  In  such  case  entitled  to  recover  no  more  than  In  eon- 

demnation  proceedings 140^ 

9.  damages  allowed  defendant  as  counterclaim  on  note  for  hogs, 

proven  to  be  difieased.  not  considered  too  small  on  appeal 140 

10.  measure  of  punitive  and  compensatory  damages  discussfid S78 

11.  measure  of  against  circuit  clerk  for  failing  to  furnish  bill  of  ^zcep- 

tions ^.     . 7.   84&. 

18.  an  instruction  authorizing  punitive  damages  for  injury  resulting 
from  an  ezcavatlon  on  an  adjoining  lot,  was  erroneous  in  par- 
ticular case 467- 

13.  $1,900  is  not  ezcessive  damages  to  passenger  on  railroad,  Injured 

while  making  running  switch 60<l 

14.  a  master  is  llalbe  in  ezemplary  damages  for  the  wanton  or  reokleas 

negligence  of  his  servant 66& 

16.  a  transfer  company  is  liable  for  the  reckless  driving  of  its  servant.  66& 

16.  in  such  case  damages  for  mental  suffering  may  be  recovered, 

though  physical  suffering  slight  666 

17.  a  bailee  without  reward  may  sue  for  Injury  to  his  possession 66& 

18.  an  action  for  damages  for  physical  and  mental  suffering  before 

death  of-  person-  injured  by  negligence  of  corporation,  not  main- 
tainable by  an  employe 646. 

19.  ezemplary  damages  for  sufTering  before  death  not  ezcessive  In  par- 

ticular case 680. 

80.  verdict  for  ezemplary  damages  for  killing  vicious  dog  not  ezces- 

sive in  particular  case '<  686. 

81.  no  action  for  damages  maintainable  against  party  who  maliciously 

procures  another  to  break  a  contract 690 

88.  unprecedented  flood  causing  damage  from  floating  logs,  in  par- 
ticular case  no  recovery  allowed 67S. 

88.  measure  of  damages  to  property  injured  by  negligent  oonstruotloii 

of  a  drain 68T- 

84.  no  action  /or  damages  maintainable  against  one  for  inducing 

another  to  break  a  contract 787 

86.  a  railroad  company  being  a  vendee  of  former  company,  which  con- 
structed and  opeiated  railroad  more  than  five  years  before  action 
brought  to  recover  damages  to  property  from  construction  and 
prudent  operation  of  same,  is  not  liable 766 

96.  such  vendor  company  alone  was  liable  for  such  damages 766ii 
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S7.  the  vendeiB  oompany  is  liable  to  damages  for  soot  and  cinders 
thrown  into  house   from  its  engines,  but  not  for  smoke  blown 
into  bouses —    768 

28.  proper  criterion  and  instructions  in  awarding  damages  for  land 

condemned  for  ra  ilroad  purposes 815 

29,  $8,000  excessive  verdict  for  damages  for  condemnation  of  land  in 

particular  case 816 

BO.  measure  of  damages  for  failure  to  deliver  goods  sold  to  a  merchant,  843 
81*.  in  action  to  recover  damages  .for  unlawful  ejection  from  a  train. 

a  passenger  may  recover  for  the  force  used  949 

32.  evidence  as  to  the  health  of  plaintiff  prior  to  his  entering  the  train 

was  competent. 942 

83.  measure  of  damages  for  failure  to  deliver  telegram  to  procure  re- 
pairs on  distillery  machinor/ 986 

^l^POSITIONS- 

depositloiis  which  have  been  withdrawn  are  competent  to  contradict 

subsequent  testimony  of  depoiients 44 

DEVISES- See  Wills.  16. 
4DECKDEXTS'  ESTATES— 

1.  a  purchaser  of  real  estate  of  decedent  at  void  sale  can  not  except 

to  claims  against  the  estate  in  the  absence  of  fraud  or  had  faith      19 
8.  objection  to  Claim  against  decedent's  estate  for  want  of  aflSdavit, 

too  late  after  judgment 108 

8.  after  five  years  decedent's  estate  presumed  to  have  lieen  settled 
and  his  land  not  needed  tt)  pay  his  debts 268 

4.  estate  held  by  decedent  as  trustee  not  preferred  claim  under  sec- 

tion 3:^  article  3,  chapter  39,  General  Statutes 292 

H.  a  final  judgment  on  settlement,  containing  a  charge  against  a  dis- 
tributee, is  a  iDnr  to  action  of  such  distributee  against  adminis- 
trator    367 

•6.  the  court  exercised  proper  discretion   in  renting  out  land  to  pay 

debts  of  decedent  in  particular  case 368 

7.  the  administrator,  having  paid  demands  under  order  of  court 
while  land  was  rented  out,  entitled  to  be  substituted  for  the 
claimants — 858 

5.  exempt  personal  property  vests  in  the  widow  for  benefit  of  herself 

and  infant  children 421 

U  at  her  death  such  property,  undisposed  of,  losses  to  her  children 
and  not  to  her  Fecond  husband 421 

10.  a  t)ank  in  which  decedent  owned  stock  was  not  a  necessary  paity 

to  suit  for  settlement  of  estate 468 

11.  an  executor  was  not  authorized  to  sue  a  bank  after  allotment  to 

devisees  to  compel  transfer  of  stock  to  devisee    .     468 

12.  such  right  of  action  is  in  devisee  alone 468 

13.  court  may  prescrii^e  form  of  certificate  for  transfer  of  bank  stock 

to  devisee .■■  — 468 

14.  interest  accruing   on   claims  after  death   of  decedent  allowed   in 

particular  case,  as  personal  representative's  conduct  amounts  to 
waiver  of  demand 656 

15.  damages  recovered  of  railroad  company  by  widow  and  children  of 

decedent  belong  to  them   ..  ...  —    567 

16.  such  damages  are  no  part  of  decedent's  estate 567 

47.  claim  for  boai-d  of  testatrix  sustained  in  particular  case 689 

18.  decedent's  estate  not  bound  for  attorney's  fee  of  a  creditor  ...       .    629 

19.  on  death  of  widow  entitled  to  exempt  personalty,  those  entitled 

after  her  may  have  same  set  apart  .   . . ". 685 

^20.  burden  of  proof  is  on  party  cl;ifjning  property  as  purchased  from 

decedent  — 688 

21.  after  issues  have  b6^i  iuad^  up  in  a  suit  on  a  claim  against  dece- 

dent's estate,  too  lat^  ^  object  for  want  of  demand  and  proof 721 

22.  in  such   suit   judgment  may  be  rendered  after  filing  afl3davit  of 

claimant,  If  record  contains  proof  of  the  claim . . .  .* 721 

"28.  [possession  of.  laud  given  by  prior  contract  of  testator  to  donee,  io 

consideration  of  services  rendered,  the  chancellor  will  not  fix  the 

value  of  the  services  at  less  than  the  value  of  the  land 721 

-24.  heirs  are  liable  for  debts  of  their  ancestor  to  extent  of  assets  re- 

cerved 817 

"^5.  after  judgment  against  resident  heirs  for  whole  amount  of  such 

debt,  they  may  require  nonresident  heirs  to  contribute 817 
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96.  deflolenoy  of  persooal  estate  due  the  widow  can  oot  be  supplied 

from  proceeds  of  decedent's  lauds 881 

97.  a  claim  for  usury  paid  to.  a  devisee  on  debt  of  testator  embraced  in 

new  note  executed  to  devisee  is  a  debt  against  the  devisee 160 

98.  no  affidavit  and  proof  of  such  claim  necessary 159 

29.  verification  of  clnim  sufficient  in  particular  case 189 

80.  a  debt  due  from  heir  may  be  offset  against  his  portion  of  i)ersonal 

and  real  estate 869 

31.  such  debt  is  a  preferred  claim  aRainst  a  distributee 869 

88.'  daims  of  son  of  decedent  for  services  rendered  the  deceased  denied 

♦  in  particular  case 930 

DIVISION  OF  LAXD- 

altbough  commissioners  to  divide  land  Inspected   it  before  being 

sworn.  rhHr  action  was  not  erroneous 440 

DIVISION  FENCES- See  Constitutional  Law.  26- 

the  verdict  having   fixed   the  proper   location   of  a  division  fence  it 

will  not  be  disturbed,  as  the  evidence  sustains  It 936 

WVORCE- 

1.  a  husband  falsely  charging  his  wife  with  being  untrue  to  her  mar- 
riage vows  sufficient  grounds  for  dlvoi  re 470 

9.  upon  div(»rce  being  granted  to  the  wife  in  particular  case,  her  re- 
tention of  personal  property  approved 821 

8.  jurisdiction  in  Kentucky  oourtH  lo  grant  divorce  to  an  actress  for 

abandonment  by  husbnnd  who  had  nn  permanent  home 879 

4.  no  appeal  from  judgment  granting  divorce 866 

5.  but  appeal  froiii  so  much  of  judgment  as  allows  attorney's  fee  and 

alimony,  i.s  permitted 886 

6.  a  husband  entitled  to  divorce  on  ground  of  abandonment  by  wife 

in  particular  tase     987 

'    7.  a  wife  not  entitled  to  divorce  on  proof  of  only  one  net  of  adultery 

of  huRl)and 987 

DOGS— See  Damages,  8.  4,  5,  6. 
DOWER— See  .Married  Women,  9,  10—    ' 

fifty  years  afterdate  of  invalid  conveyance  married  woman  presumed 

dead  and  dower  barred 268 

EASEMENTS- 

1.  permission  given  to  overflow  land  for  a  fish  pond  is  an  easement..  107 

9.  an  easement  is  extinguished   by  its  owner  purchasing  land  over 

whioh  it  runs 361 

3.  the  public  has  an  easement  in  a  stream  large  enough  to  float  logs, 

etc 578 

4.  enjoyment  of  private  passway  through  land,  under  claim  of  right, 

not  disturbed  after  fifteen  years 689 

5.  the  right  of  ingress  and  egress  for  pupils  to  and  from  a  school 

house,  over  adjoining  lands  of  a  grant-or.  presumed 744 

6.  a  grant  of  a  private  passway  in,  a  deed  is  a  covenant  running  with 

the  land,  and  is  not  lost  by  omission  fr«  m  subsequent  deeds 917 

7.  subsequent  vendees  have  no  right  tti  close  up  such  passway  .     ...     9l7 

3.  owners  of  land  recognizing  private  passway  foi  twenty  years  can 

not  close  it  up 917 

BSJECTMENT-See  Landlord  and  Tenant,  6;   Pleading,  1;  Estoppel,  9; 
Parties  to  Actions.  24;  Instructions,  4— 
1.  the  burdipn  of  proof  in  ejectment,  to  establish  right  to  possession, 

is  on  plaintiff 347 

9.  defendant,  having  only  possessory  right,  may  make  successful  de- 
fense           847 

8.  recovery  in  ejectment  against  husband  of  wife's  land  invalid 496 

4.  the  holder  of  equitable  title  in  possession  can  successfully  defend 

suit  in  ejectment 647 

ft.  sale  of  same  land  l)y  sheriff  subseciuently  passed  no  title 647 

6.  the  holder  of  equitable  title  Is  not  a  tenant  of  his  vendor,  and  can 

not  be  ejected  after  notice  and  demand 647 

ELECTIONS- 

1.  who  constitute  board  to  compare  polls  and  certify  result  of  local 

option  election  In  particular  case 988 

2.  registration  law  of  Owensboro  providing  for  only  one  registration 

of  voters  a  year,  is  unconstitutional 676 

8.  less  BtrlckneHS  required  In  elections  in  aid  of  improvements  and 
schools  than  for  public  officers 687 
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BQUITY- 

KouDds  of  jurisdiotioD  in  equity  to  settle    eoDtroversy  •»  to 
UDdary  aDd  title. . , 681 

ESTOPPRL-See  AttorQeyg.  6;  Gorporatiop«,  8;  Coanty  Clerk,  8;  Evl- 
denoe,  62;  Insurance.  14,  46,  47;  ParlrBdErt^ip,  .U;,PromiaK>ry  Notes, 
8;  TnrnplkeB,  2:  Wflls,  28- 

1.  the  failare  of  seoretary  of  state  and  auditor  to  ezamioe  the  feraas- 

arer*A  accounts  at  stated  times  does  not  estop  the  State  from 
action  against  sureties  on  treasurer's  bond        I 

2.  the  supervision  of  treasurer's  accounts  by  seoretary  of  State  and 

auditor  not  intended  as  a  guarantee  to  the  sureties  of  the  treas* 

urer —      1 

8.  the  owner  of  land  having  permitted  it  to  be  overflowed  for  a  fisb 
pond  is  estopped  by  his  conduct  to  prevent  the  continuance  of 
such  eawment 10? 

4.  conduct  of  city  officers  in  improving  sidewalks  estops  city  from 

claiming  adjoining  enclosed  land  in  particular  case 16T 

5.  a  party  having  purchased  land  to  a  designated  line,  estopped  to 

deny  that  line  HS  the  true  boundary 846 

6.  vendor  of  interest  in   remainder  estopped  from  claiming  it  by 

amended  judgment  in  action  to  which  ne  was  a  party 6111 

7.  a  lot  owner  in  a  city,  standing  by  while  street  improvement  was 

made,  is  estopped  to  deny  that  it  was  necessary 668 

8.  a  grantor,  by  general  warranty  is  estopped  to  claim  land,  where 

title  acquirad  after  conveyance. 601 

9.  such  estoppel  may  be  pleaded  as  defense  in  ejectment 601 

10.  party  appraising  lot  fur  sale,  without  knowing  it  is  same  lot  pre- 

viously bought  by  him,  does  not  estop  him  from  claiming  it fKA 

11.  nor  does  his  presence  at  such  sale,  without  knowing  that  lot  be- 

longs to  him,  estop  him  from  claiming <tf% 

12.  improper  instructions  on  estoppel 088 

18.  the  olaimact  of  horses  estopped  by  his  conduct  from  recovering 

same -60t 

14.  a  claimant  of  soboolhouse  lot  estopped  by  his  conduct  from  reoov 

ery  in  particular  case 744 

16.  title  to  such  lot  quieted  against  such  claimant 744 

16.  knowledge  'Of  agreement  to  open,a  aampleted  ditch  was  no  estop- 

peHtn  complain  of  imperfect  ctUQib  in  particular  case 805> 

17.  sfue  of  wheat  warranted  to  tie^'of  eertaln  quality,  no  action  for 

damages  if  vendee  inspected  rtnme  and  received  it 9611 

EVIDENCE— See  Experts;  Non  est  Factum,  1;  Criminal  Law,  4,  88,  24, 
26.  82.  88.  68,  69,  61,  62,  68,  64,  66;  Attachments.  8;  Insurance,  29,  80, 
89.  46;  Wills,  8,  9.  10;  Husband  and  Wife,  18,  14,  16.  16,  17,  18,  19; 
Streets  and  Alleys,  6;  Negligence,  11. 12:  Conveyances,  10, 11;  Verdict, 
9:  Curtesy.  2;  Continuance.  4.  6;  Damages,  82;  Appeals.  48;  Libel,  8; 
Municipal  Government,  2;  Witness,  2,  8;  Sureties,  20;  Res  Ad  judicata, 
1 ;  Fraud  and  Mistake,  1— 

1.  the  pass- books  kept  by  treasurer  are  competent  evidence  against 

his  sureties 1 

2.  the  court  will  not  presume  that  evidence  excluded  by  the  court 

would  support  the  verdict  rendered  on  a  peremptoiy  instruction.  1 
8.  such  presumption  vrill  be  indulged  only  where  all  the  facts  are 

submitted  to  the  jury  or  tried  by  the  court 2 

4.  the  best  evidence  of  location  of  county  road  is  the  records  of  tlie 

county  court  establishing  it 46 

6.  parol  evidence  as  to  location  of  road  being  beard  without  objection. 

too  late  to  object  after  verdict..        46 

6.  in  action  to  recover  a  horse,  evidence  that  horse  belonged  to  wife 

of  defendant  competent W 

7.  wife  not  oomi>etent  witness  for  husband  in  such  case 98 

8.  bad  her  claim  been  asserted  by  pleading  she  could  have  testified 

for  herself 98 

9.  testimony  as  to  transactions  with  person  of  unsound  mind  at  time 

of  trial,  incompetent 98 

10.  exclusion  of  such  evidence  after  repeated  objections  made  and 

overruled  was  prejudicial 94 

U.  verdict  in  such  case  reversed  as  flagrantly  against  the  evidence  ...  96 
12.  a  contract  stated  by  witness  to  be  in  writing  and  not  produced, 

statement  as  to  its  contents  incompetent 9& 
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18.  rif^ht  of  a  party  after  orosB-examlnliig  to  objeot  to  eyidenoe  Id 

chief 190 

14.  party  perroitciDg  iDoonipetent  evldeQoe  to  be  given  without  objeo- 

tioD  can  not  ask  a  reversal  on  substantially  the  same  evidence 
given  by  other  witnesses  over  objections 190 

15.  in  action  against  sheriff  for  failing  to  execute  capias  ad  satisfac- 

iendunj  defendant  can  not  complain  of  witness  detailing  amount 
of  property  owned  by  defendant  in  the  writ,  and  its  value  when 
brought  out  on  cross-examination  by  him 190 

16.  in  action  against  turnpike  company  for  damages  from  failure  to 

erect  barriers,  competent  to  show  that  former  accidents  occurred 
at  same  place  —  257 

17.  carpenters  and  mechanics  not  the  only  persons  competent  to  tes- 

tify as  to  the  value  of  a  building 291 

18.  any  person  of  observation  and  acquaintance  with  a  building  are 

competent  to  testify  as  to  value  of  same S91 

19.  during  argument  of  the  case  it  was  discretionary  with  the  court 

to  permit  further  evidence  to  be  introduced 393 

20.  testimony  of  witness  of  plaintiff  recalled  by  defendant  for  further 

cross  examination  not  considered  evidence  in  shief  for  defendant,  821 
91.  defendant  may  testify  for  himself  in  chief  after  recalling  such  wit- 
ness    831 

22.  parol  evidence  to  i-elieve  husband  from  personal  liability  on  note 

of  wife  inadmissible 389 

33.  evidence  that  driver  of  carriage  had  been  warned  by  conductor  of 

danger  at  a  particular  crossing  was  competent 390 

24.  an  entry  on  bank  books  that  intei*e6t  on  a  fund  is  to  stop  is  not 

evidence  against  a  depositor 493 

25.  parol  evideuce   to  contradict  written  contract  admissible    only 

where  fraud  or  mistake  is  alleged 497 

M.  parol  evidence  inadmipsible  to  add  to  deed  conveying  right  of  way 

to  railroad  company,  in  absence  of  allegation  of  fraud  or  mistake    508 

27.  the  dying  declaration  of  an  accomplice  is  not  competent  evidence 

in  behalf  of  his  confederate 458< 

28.  defendant  in  an  indictment  as  a  witness  may  be  compelled  to  an- 

swer a  question  that  degrades  him 458 

29.  the  right  to  refuse  to  answer  a  question,  because  criminating,  is 

for  benefit  of  witness 468 

80.  parol  evidence  of  reservation  of  rents  of  land  at  time  of  execution 

of  deed  is  sufficient 467 

81.  growinff  crops  may  be  reserved  by  parol 467 

82.  on  charge  of  unlawfully  selling  liquor  testimony  of  defendant's 

clerk,  that  he  had  sold  liquors  to  more  than  one  party  and  that 
defendant  had  government  license  to  sell  liquor,  was  competent.  469 

38.  parol  evidence  not  sullioient  in  particular  case  to  vary  considera- 
tion exprassed  in  a  deed 469  • 

84.  surveyor's  evidence,  In  controversy  about  location  of  division  fence, 

entitled  to  great  weight 527 

86.  the  nature  of  plaintiff's  occupation  and  his  earnings  are  compe- 
tent evidence  to  prove  value  of  loss  of  time  in  action  for  damages 
for  personal  injuries 606- 

86.  plaintiff's  conversation  with  a  party  since  dead,  is  incompetent. . .  693 

87.  deposition  of  a  joint  plaintiff  taken  after-  depositions  of  persons 

not  plaintiffs,  is  incompetent 696. 

8^.  one  donee  may  testify  for  another  as  to  transactions  with  pecea.sed 

donor 717 

89.  dying  declarations  not  reduced  to  writing  maybe  proved  by  parol.  748 

40.  in  an  action  to  recover  damages  from  railroad  for  soot  and  cinders 

thrown  from  its  engines,  evidence  as  to  depreciation  of  property 
from  construction  of  railroad  incompetent 756- 

41.  in  such  action  evidence  that  trains  run  at  a  speed  violative  of  city 

ordinance,  incompetent 756 

42.  a  deposition  read  on  trial  before  a  Jury  without  exception  made  at 

the  time,  objection  to  it  will  not  be  considered  on  appeal 790 

48.  nor  will  objection   to  such  deposition   be  considered  on   appeal, 

unless  records  show  that  it  was  read  on  trial 790 

44.  competent  evidence  to  show  ability  oi  railroad  employes  to  stop 

train  and  prevent  injury  to  cattle 845 

vol.  12  -2 
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45.  refusal  of  physician  to  disclose  evidence,  obtained  as  professional 

secrets,  discussed 886 

46.  competency  of  communications  between  husband  and  wife  dis- 

cussed   WO 

.    47.  leadiug  questions  to  witness  in  particular  case  not  reversible  error.  940 

48.  account  books,  of  merchant  are  competent  evidence 986 

49.  poll  books  at  "local  option"  election  not  evidence,  unless  result  of 

vote  has  been  properly  certified 968 

50.  possession  of  receipt  by  one  of  two  obligors  of  note  not  evidence  of 

payment  by  the  possessor 988 

61.  a  settlement  of  accounts,  in  the  nature  of  partnership  transactiions, 

presumed  to  include  all  claims  ...  990 

52.  withholding  mention  of  claim  at  time  of  such  settlement  estops 

party  from  recovering  on  it 990 

53.  evidence  of  value  of  a  mill  at  time  of  such  settlement  was  compe- 

tent   990 

EXAMINERS- 

no  lien  for  fees  for  taking  depositions  where  suit  compromised  before 

judgment ...  389 

EXEMPTIONS— See  Decedents'  Estates,  19,  20;  Landlord  and  Tenant, 
17- 

1.  a  debtor,  after  selling  exempted  property  and  spending  the  money, 

may  hnve  other  property  set  apart  lo  him 227 

2.  it  is  a  fraud  to  retain  proceeds  of  such  sale  and  claim  other  prop 

erty 227 

'A.  a  debtor  having  a  daughter  living  with  him,  who  supports  herself 
teaching  school,  has  a  family  in  the  meaning  of  the  statute  of 

exemptions..    .     749 

4.  exemptions  granted  to  a  cemetery  before  act  of  1856  not  affected  by 

suhsequent.  change  in  the  law 7«8 

EXCEPTIONS,  BILL  OF- 

1.  rule  as  to  extending  time  for  filing  in  Jefferson  Court  of  Common 

Pleas  and  the  Louisville  Law  and  Equity  Court 685 

2.  a  bill  of  exceptions,  not  signed  by  the  judge,  will  not  be  considered 

on  appeal 878 

8.  a  bill  of  exceptions  tendered  in  time,  presumption  that  delay  in 

filing  was  the  action  of  the  court 989 

4.  rule  as  to  time  of  filing  bill  of  exceptions  in  the  Jefferson  Court 

of  Coiomon  Pleas 960 

EXCEPTIONS- 

l)y  specifying  exception  appellant  waives  all   other   objections  to 

rulings  during  the  trial W9 

EXPERTS- 

upon   trial  of   issue   before  a   jury   involving    the  examination   of 
numerous  books  and   a(30ounts,  the  testimony  of  an   expert  who 

has  made  the  examination  is  competent 3 

EXECUTION- 

1.  can  execution  issue  against  one  on  a  joint  judgment,  hiscodefend- 

antst  having  executed  supersedeas  bonds? 508 

2.  life  estate  in  land  subject  to  sale  under  execution,  resort  to  court 

of  ecjuity  unnecessary  770 

EXECUTORS  AND  A DMINISTRATORS-See  Attorneys,  3,  4;  Ap- 
peal.s.  28:  Decedents'  Estates,  6,  7;  Interest;  Limitation,  11,  13,  14,  16; 
Lien,  (\;  Pleading,  .54— 

1.  a  sale  of  land  by  executor  under  void  power  of  attorney  from  devi- 

sees in  particular  cuse  invalid 19 

2.  an   administrator  alone  can   maint-ain    an   action   for    purchase 

money  for  land  sold  by  his  decedent 153 

:i.  judgment  against  executor  for   money,  being  value   of  exempted 
arlctle.s  not  on  hand,  was  proper 191 

4.  power  of  executors  to  sell  lands  of  testator  discussed 668 

5.  how  a  foreign  executor  .shall  qualify 663 

6.  if  no  exceptions  to  settlement  of  executor  in   county  court  acted 

on,  settlement  may  be  surcharged 674 

7.  a  devastavit  defined .^. 685 

8.  an  executor  of  solvent  estate  may  pay  debts  properly  proven,  with- 

out bringing  suit  for  settlement 685 

9.  administrator  of  deceased  partner  may  agree  that  surviving  part- 

ners may  take  decedent's  interest  at  appraised  value 685 
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10.  exeoutorfi,  after  probate  of  will,  may  sell   land  and  vest  title  in 

purchasers 867 

11.  the  power  of  devisees  for  five  years  to  appeal,  does  not  affect  such 

title 857 

IS,  an   executor  being   sued  as  executor  and   as   devisee,  Judgment 

against  him  individually  for  costs  was  proper 089 

FACTS- 

1.  chancellor's  finding  of  facts  presumed  correct,  in  location  of  boun- 
dary line 527 

a.  chancellor's  finding  of  facts  as  to  novation  of  note  not  disturbed. .  586 
8.  chancellor's  finding  of  amount  of  money  due  on  a  mortgage  debt, 
not  disturbed 568 

4.  chancellor's  finding  of  value  of  ward's  services  to  her  guardian, 

not  disturbed 606 

5.  same  weight  given  finding  of  facts  by  court  on  demurrer  as  given 

flndins  of  jury  on  same  facts 640 

'6.  finding  of  fact  by  the  court  as  to  location  of  corner  of  survey  ap- 
prove    643 

7.  ohnnoellor's  finding  of  facts  as  to  settlement  made  between  father 

and  son  not  disturbed 674 

8.  finding  of  facts  by  a  jury  not  disturbed,  unless  flagrantly  against 

the  evidence.  790 

9.  a  finding  of  facts  by  the  lower  court  will  not  be  disturbed  on  ap- 

peal, unless  palpably  against  the  evidence 857 

TERRIES— 

1.  a  nonresident  acquirina  ownership  of  a  ferry  in  1843  not  affected 

by  a  subsequent  statute  requiring  residence  of  ferry  owners  to  be 
in  Kentucky 968 

2.  such  statute  is  retroactive  and  unconstitutional 268 

S.  section  20,  chapter  42,  General  Statutes,  does  not  authorize  recov- 
ery of  damages  from  an  unlicensed  ferryman 466 

FELLOW  SERVANTS-  See  Master  and  Servant,  3,  4— 

1.  one  shoveling  coke  from  a  barge  is  a  fellow  servant  with  an  en- 

gineer operating  a  crane  in  barge 688 

2.  a  master  is  liable  for  injury  to  a  servant  by  gross  neglect  of  fel- 

low servant  638 

FINAL  ORDERS- 

opinions  of  court  and  directions  to  commissioner  concerning  rights 

of  widow  and  distribution,  not  final ' 181 

FIXTURES- 

1.  a  bank  vault  was  not  a  fixture  in  particular  case ^.81^ 

2.  roller  mill  machinery  not  fixtures 514 

FORCIBLE  DETAINER- 

1.  on  trial  of  traverse  by  the  court  separation  of  law  and  facts  neces- 

sary on  appeal    686 

2.  in  such  case  motion  for  new  trial  necessary  before  appeal 686 

3.  an  appeal  to  circuit  court  in  a  case  of  forcible  detainer  properly 

dismissed  where  no  traverse  filed        . .  804 

4.  the  same  rule  applies,  although  finding  by  three   men    by  agree- 

ment    804 

5.  plea   that  party  was  prevented   from    filing   traverse  by  fraud   of 

other  party,  unless  proven,  is  no  excuse 804 

FORGERY- See  Criminal  Law.  7. 

FORMER  JEOPARDY— See  Criminal  Law,  7. 

FRAUD— See  Corporations,  4:  Principal  and  Acrent,  6,  7:  Pleading,  61; 

Judgments,  18:  Guaranty,  2;  Husband   uud  Wife,  28;    Exemptions,  2; 

Rescission,  6;  Attachments,  1— 

1.  goods   purchased   fraudulently  may  be   reclaimed   by   vendor,    al- 

though they  have  been  attached  for  debt  of  purchaser    44 

2.  circumstances  indicating  fraud  in  redocketing  case        308 

3.  vendee  of  land  fraudulently  procuring  land  to  be  sold  for  taxes  re- 

strained by  chancellor 359 

4.  n  vendor  of  land  assigning  a  note,  without  recourse,  representing 

it  as  a  lien  on  land,  is  liable  to  a  third  party  holding  the  note  . . .  357 

5.  limitation  began  to  run  agifinst  such  assignee  only  from  the  time 

he  discovered  the  fraud 357 

6.  a  contract  for  sale  of  land  obtained  by  fraud  and  undue  influence 

from   grantor,  who  believed   he  was  executing  a   lease,  not  en- 
forced.in  equity 910 
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FRAUD  AND  MISTAKE-  Pa«^. 

1.  evidence  to  authorize  court  to  add  to  writing  on  ground  of  fxoud 

and  mistake  must  be  satisfactory  in  a  high  degree  19^ 

2.  a  provision  in  lease  that  rent  should  cease  if  premises  should  b^ 

destroyed  by  fire,  not  inserted  as  omitted  by  fraud  or  mistake  in 

particular  case . . 1S& 

FRAUDULENT  CONVEYANCES-See  Limitation,  16,  17.  18,  1»,  a4- 

1.  money  loaned  at  time  of  execution  of  mortgage  not  fraudulent  as 

to  creditors 14& 

2.  a  mortgage  to  secure  debt  contracted  six  months  before  Its  execu- 

tion fraudulent  as  to  creditors 14& 

8.  a  promise  at  time  debt  contract-ed,  to  execut-e  mortgage  to  secure 

it,  will  not  validate  mortgage  executed  six  months  afterwards.  .  14& 
4.  fraudulent  conveyance  of  land  set  aside  and  alimony  allowed   to 

abandoned  wife  of  grantor 878 

6.  facts  of  particular  case  show  that  transactions  of  purchase  and 
sale  of  land  between  vendor  and  vendee  were  collusive  and  fraud- 
ulent  4Si 

6.  a  deed  executed  to  his  brother  by  a  debtor,  fraudulent  in  particu- 

lar case 47& 

7.  a  fraudulent  vendor  can  not  set  aside  a  sale  to  the  injury  of  a  bona 

fide  purchaser 60& 

8.  facts  of  particular  case  fail  to  show  that  purchase  of  two  brothers' 

property  was  fraudulent  ..  642 

9.  nor  did  the  purchaser  hold  the  same  in  trust 643 

10.  contract  with  insolvent  to  labor  for  a  support  is  not  a  fraud  on 

creditors 641? 

11.  chancellor  will  not  compel  an  insolvent  debtor  to  labor  for  the 

benefit  of  his  creditors 648 

12.  fraudulent  conveyance  in  particular  case  not  set  aside  at  instance 

of  parties  participating  in  the  fraud 668 

13.  conveyance  preferring  a  small  creditor,  although  estate  is  large,  Is 

fraudulent  as  to  other  creditors 656 

14.  reservation  of  property  exempt  from  coercive  sale  not  fraudulent .  708 

15.  conveyance  in  particular  case  adjudged  to  have  been  made  with 

intention  to  defraud  creditors 798 

16.  gift  of  lumber  to  construct  a  house  fraudulent  as  to  the  material 

man 618 

17.  preference  of  creditors  by  an  insolvent  valid,  unless  attacked  under 

the  statute  forbidding  preferences  —  684 

18.  gifts  by  a  husband   to  his  children  declared  fraudulent  as  to  bis 

widow » 686 

19.  facts  of  particular  case  show  fraudulent  gift  of  property 686 

20.  it  is  necessary  to  constitute  a  fraudulent  conveyance  that  grantee 

must  have  notice  of  such  intention  and  the  person  affected  de- 
ceived      706 

21.  a  sale  of  iron  to  purchaser  that  was  insolvent,  adjudged  fraudu- 

lent in  particular  case 848 

22.  a  conveyance  to  a  brother  not  fraudulent  in  particular  case 806 

23.  where  both  parties  have  acte,d   fraudulently,  the  chancellor  will 

not  assist  either  by  setting  aside  a  conveyance    .    877 

24.  a  deed  of  partition  between  joint  owners  of  land  executed  as  a 

compromise,  was  not  fraudulent 908- 

25.  a  creditor  may  levy  an  execution  on  land  of  debtor  if  it  has  been 

conveyed  fraudulently WMi 

26.  decision  of  court  construing  conveyance  fraudulent  in  particular 

case,  not  disturbed 966 

FRAUDS,  STATUTE  OF— See  Evidence,  30,  31— 

1.  statute  prohibiting  enforcement  of  parol  contracts  not  to  be  per- 

formed within  a  year,  applies  only  to  contracts  wholly  executory,  164 

2.  a  parol  contract  for  value  of  use  of  a  distiller's  brand  enforced 

where  defendant  has  used  brand  more  than  a  year  after  making 
contract 164 

3.  a  parol  lease,  not  to  be  performed  within  a  year  from  the  making 

thereof,  is  within  the  statute  of  frauds 868 

4.  sale  of  land  in  particular  case  declared  to  be  verbal  and  within  the 

statute 867 

5.  a  parol  promise  to  pay  for  goods  sold  and  delivered  to  another  on 

the  credit  of  the  promissor,  is  not  within  the  statute 467 
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6.  such  promise  may  beeDforned,  although  both  persons  may  be  liable 

for  the  debt 468 

7«  such  promise  may  be  conditional 468 

8.  parol  ante-nuptial  contract  in  consideration  of  marriage  not  en- 

forcible 686 

9.  a  parol  agreement  by  purchaser  at  judicial  sale  to  permit  defend- 

ant to  redeem,  not  within  the  statute     606 

10.  goods  sold  to  one  person,  on  faith  of  another's  verbal  promise  to 

pay  for  same,  may  be  enforced  if  «oods  charged  to  person  making 
the  promise  6dd 

11.  a  parol  contrax:t  for  the   sale  and  delivery  of  a  colt  at  weaning 

time,  made  at  time  of  breeding,  is  within  the  statute  of  frauds. .  716 
'^AMIXG— See  Parties  to  Action,  16— 

1.  money  lost  at  gaming  may  be  recovered  if  defendant  interested  in 

*' take  out"     661 

2.  not  necessary  In  such  case  that  defendant  should  have  cards  in  his 

hands  ...  661 

8.  defendant  fitting  up  and  having  under  his  control  gaming  room 
is  liable  to  loser  for  inducing  him  to  visit  such  place 668 

4.  money  lost  In  buying  *  "futures"  may  be  recovered  under  the  stat- 
ute  211 

6.  proper  Instructions  in  action  by  stranger  to  recover  money  won  at 

gaming 862 

t3ARNlSHMEXT-See  Taxation,  7- 

a  proceeding  by  rule  proper  mode  of  enforcing  payment  by  garnishee,  985 
GENERAL  STATUTES- 

1.  sections  14,  15,  16  and  22,  article  6.  chapter  92,  construed 49 

2.  section  8,  article  1,  chapter  92.  construed 77 

8.  section  10,  chapter  9,  construed 96 

4.  section  2.  article  2.  chapter  52,  construed 108 

6.  section  1,  article  5.  chapter  71.  construed 157 

6.  section  14,  chapter  21 ,  construed         167 

7.  section  1,  article  10,  chapter  92,  construed 191 

8.  section  8,  chapter  57,  construed  200 

9.  sections  12  and  13.  article  2,  chapter  66,  construed 202 

10.  section  6.  article  8,  chapter  71,  construed 204 

11.  section  21,  article  4,  chapter  71,  construed    204 

12.  article  1.  chapter  47,  "gaming,"  construed 211 

13.  section  21 .  chapter  22,  construed  216 

14.  article  2,  chapter  9i,  construed 228 

16.  amendments  passed  at  session  of  legislature  1889-90 286 

16.  section  10,  article  1.  chapter  5,  construed 261 

17.  su bsectlon  8,  section  9,  chapter  42,  construed 268 

18.  section  20,  article  5,  chapter  71,  construed 271 

19.  section  9.  article  8.  chapter  6.  construed    287 

20.  section  33,  article  2,  chapter  39,  construed 292 

21.  section  19,  article  2.  chapter  48,  construed ....  880 

22.  section  1,  chapter  70,  construed 849 

23.  section  2,  article  2,  chapter  52,  construed 349 

24.  sxibsections  6  and  7  of  section  1,  chapter  23,  construed 863 

26.  section  4,  article  1,  chapter  47.  construed 362 

26.  section  4,  article  1 1 ,  chapter  29,  construed 477 

27.  section  21,  article  1,  chapter  39,  construed 479 

28  section  15,  chapter  23,  construed 479 

29.  section  3,  article  1,  chapter  38,  construed 504 

80.  section  6,  chapter  23,  construed 425 

81.  section  2,  article  3,  chapter  71,  construed 427 

82.  section  9,  article  3,  chapter  6,  construed 460 

83.  section  8,  article  7,  chapter  29,  construed 468 

84.  section  20,  chapter  42,  construed 466 

86.  section  85,  chapter  118,  construed 617 

«6.  section  21,  article  1,  chapter  63.  construed 686 

87.  section  1.  chapter  67,  construed 646 

88.  section  4,  article  6,  chapter  39,  construed 693 

89.  section  8,  chapter  110,  construed 691 

40.  section  2.  article  8.  chapter  29,  construed 711 

41.  section  48,  article  2,  chapter  39,  construed ....  658 

42.  sections  2  and  9,  chapter  47,  construed 661 

-i8.  section  16,  article  4,  chapter  62,  construed 668 
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44.  sectloD  8,  article  8,  chapter  fl8,  construed fiTJ 

45.  section  1,  article  3,  chapter  92,  construed Wft. 

46.  section  5,  article  1.  chapter  29.  construed 611 

47.  section  6,  chapter  70,  construed 61ft 

48.  section  3,  article  1,  chapter  44,  construed 618. 

49.  section  2.  chapter  2,  construed OBI 

60.  sections  1  and  S,  chapter  57,  construed 696 

61.  chapter  10,  construed  626^. 

62.  section  98,  chapter  118,  construed 68^ 

58.  section  16,  article  4.  chapter  62,  construed 688 

54.  section  17,  chapter  81,  construed 76C^ 

66.  section  4,  article  17,  chapter  98,  construed 764 

66.  section  4,  article  9,  chapter  93.  construed 788 

67.  section  2,  article  11,  chapter  93,  construed 788^ 

68.  section  12  of  act  amending  article  2,  chapter  86,  declared  uncon- 

stitutional    796 

69.  section  14,  article  16,  chapter  29,  construed ....  787 

60.  chapter  74  construed 7M^ 

61.  section  14,  article  1,  chapter  48,  construed 808 

62.  section  21,  chapter  28,  construed 811 

68.  sections  9  and  10,  chapter  44,  construed 817 

64.  section  16,  article  18.  chapter  88,  construed 695^ 

66.  amendment  of  March  25,  1886,  to  article  1,  chapter  47,  did  not  re- 
peal sections  7  and  10  of  that  article 844 

66.  section  8,  article  11,  chapter  44,  construed 848 

67.  section  38,  chapter  113,  construed  867 

68.  section  18,  chapter  1 10,  construed 884 

69.  section  10,  article  1,  chapter  5,  construed 984 

70.  section  4,  article  5,  chapter  29,  construed 914 

71.  section  6,  chapter  60,  construed 978 

72.  section  5,  article  6,  chapter  66,  construed 9^ 

GUARANTY- 

1.  contract  of  guaranty  enforced,  although  details  of  contract  in  dis- 

cretion of  principal  parties 688 

2.  fraud  of  principals  alone  will  release  guarantor  on  such  contract. .  688* 
GUARDIAN  AND  WARD- See  Jurisdiction,  16;  County  Judges,  1,  2; 

Sureties,  18— 

1.  depositing  money  of  wards  in  bank  and  purchasing  bank  slK)€k  in 
name  of  guardian  not  such  couTersion  as  will  charge  sureties  of 
guardian  119- 

9.  money  depo.oited  and  bank  stock  held  in  name  of  guardian  pur- 
chased with  ward's  money  before  sureties  signed  bond,  the  sure- 
ties are  liable  to  wards  for  subsequent  conversion  by  the  guardian,  11^ 

8.  investment  of  ward's  estate  by  guardian  in  bank  stock  approved  in 
particular  case 807 

4.  guardian  of  resident  ward  not  required  to  sell  stock  in  Tennessee 
bank  and  re-invest  proceeds  in  Kentucky 38^ 

6.  recovery  of  ward's  estate  converted  by  guardian,  refused  in  i>ar- 
ticular  case 368 

6.  securing  to  infant  ward  her  estate  by  particular  conveyance,  not 

fraudulent 877 

7.  a  guardian  can  create  a  lien  on  infant's  real  estate  for  reconstruct- 

ing house 668 

8.  costs  of  such  improvements  are  payable  out  of  enhanced  value  of 

property 668 

9.  guardian  spending  income  of  his  ward,  $96,  on  her  support  until 

12  years  of  age,  approved  in  parHicular  case 60S 

10.  after  she  was  12  years  of  age,  guardian  properly  chargeable  with 

value  of  her  services 60S 

GUARDIAN  AD  LITEM- 

guardian  ad  litem  appointed  after  i)artition  of  infant's  land  made, 

may  adopt  the  report  if  fair  and  just 81^ 

HABEAS  CORPUS- 

1.  for  refusal  to  grant  writ  of  habeas  corpus,  a  judge  is  not  liable  for 

error  of  judgment  or  discretion 74ft. 

2.  insufiicient  ground  in  application  for  habeas  corpus  In  particular 

case 74ft- 

HEIRS-See  Decedents'  Estates,  94.  26,  96;  Wills,  1— 

heirs  can  not  maintain  an  action  for  purchase  money  for  land  sold 
by  their  ancestor I6& 
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HOME^^T£AD— See  Acknowledgment;.  3:  Pleadings.  66— 

1.  debtor  owning  curtesy  worth  $1,000  can  not  claim  homestead  in 

his  adjoining  land 214 

2.  a  creditor  having  accepted  a  share  in  distribution  of  insolvent's 

estate  can  not  afterwards  subject  the  homestead 240 

8.  a  homestead  having  been  received  by  gift  not  subject  to  prior  debts.  241 

4.  failure  to  set  up  claim  of  homestead  in  former  suit  barred  action 

in  particular  case 822 

5.  facts  in  particular  case  insufiScient  to  establish  abandonment  of 

homestead 376 

6.  facts  in  particular  case  show  that  a  widow  had  abandoned   her 

home8t.eAd 430 

7.  infant  chlldrnn.  io  whom   debtor  is  under  no  natural  or  moral 

obligation,  do  not  constitute  a  family  under  the  statute 483 

8.  a  dl.<^crlbutee.  indebted  to  his  ancestor's  estate  more  than  $1,000, 

not  entitled  to  anytbinflr  by  reason  of  claim  of  homestead  434 

9.  hmnpsifAd  subjecc  to  d**bt  for  lumber  contracted  to  be  delivered 

before  the  erection  of  dwelling  and  occupancy  as  a  homestead  ..     464 

10.  appraisers   having  by  mistake  or  fraud   underestimated  value  of 

land  set  apart  as  a  homestead,  a  subsequent  creditor  may  impeach 
such  allotment 678 

11.  a  homestead  is  not  exempt  as  against  a  pre  existing  debt 825 

12.  a  homestead  purchased  before  creation  of  a  debt,  but  paid  for  after- 

wards, may  be  subjected  by  the  creditor  to  the  extent  of  the  pur- 
chase money  so  paid 826 

18.  the  word  purchased  in  the  homestead  act  construed 826 

14.  a  debtor  may  claim  homestead  in  any  part  of  three  tracts  of  land 

treated  as  a  farm,  although  tracts  disconnected 861 

16.  a  debtor,  with  a  widowed  daughter  and   her  child,  constitute  a 

family 861 

HUSBAND  AND  WIFE-See  Evidence,  6,  7,  8,  46;  Pleading.  22;  Wills, 
4 — 
1.  deed  of  wife  without  uniting  husband  invalid   to  convey  wife's 

land 103 

8.  such  deed  sufficient  writing  to  charge  wife's  land  for  necessaries. .  103 
8.  improvement  uf  wife*s  land,  payment  of  taxes  and  support  and 

maintenance  of  husband  and  wife  are  necessaries 103 

4.  for  the  purchase  of  necessaries  the  law  implies  that  the  wife  acts 

as  the  husband's  agent 106 

6.  where  she  purchases  things  not  considered  necessaries  her  author- 
ity to  bind  her  husband  roust  be  shown    106 

6.  personal  property  of  wife  at  marriage  and  acquired  thereafter  be- 

long to  the  husbEind     276 

7.  decree  of  court  in  particular  case  authorizes  wife  to  enjoy  proceeds 

of  her  land 277 

8.  profits  of  wife's  general  estate  before  decree  applied  to  payment  for 

land  bought  by  her  after  decree 277 

9.  a  husband  as  trustee  and  agent  for  wife  can  not  relieve  trust  estate 

from  payment  of  note  executed  by  him  where  others  of  similar 
nature  paid  out  of  estate 278 

10.  verbal  gift  from  husband  to  wife  must  be  clearly  and  satisfactorily 

proven    368 

11.  verbal  gift  of  money  by  husband  to  wife  approved 358 

12.  the  knowledge  of  tiie  wife  of  an  excavation  being  made  may  be 

shown  as  tending  to  prove  that  the  husband  had  knowledge  of 
same 467 

13.  DO  proof  of  a  contract  with  the  wife,  concerning  an  excavation  on 

her  property,  was- competent  against  either  ntisband  or  wife  .     .     467 

14.  for  an  injury  to  joint  property  of  husband  and  wife,resulting  from 

an  excavation  of  a  lot,  either  may  testify,  but  not  both 467 

15.  construction  of  "communication'*  in  secMon  606  of  Civil  Code  of 

Practice 484 

16.  husband  or  wife  may  testify  against  each  other  in  criminal  prose- 

cutions   484 

17.  competency  of  husband  and  wife  to  testify  against  each  other  dis- 

cussed       484 

18.  that  wife  was  unchaste  was  incompetent,  impeaching  testimony 

when  wife  had  not  testified  484 
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19.  a  husband  has  do  possession  of  wife's  laod  during  her  life,  except 

in  her  right 405 

20.  a  husbands'  right  to  absolute  possession  of  said  laud  defined 406 

21.  wife's  equity  to  land  after  twenty  years  can  not  prevail  against 

husband's  creditors 64S 

22.  particular  ante-nuptial  contract  existed  only  during  the  life  of  the 

parties 064 

28.  under  said  contract,  surviving  wife  entitled  to  distributable  share 
of  deceased  husband's  estate 684 

24.  a  piano  owped  by  the  wife  at  her  marriage  and  ratained  afterward 

by  her  as  a  separate  estate,  not  subject  to  husband's  debts 796 

25.  a  personal  judgment  is  proper  against  a  husband  who  has  received 

wife's  distributable  share  of  personal  estate 817 

26.  a  personal  judgment  against  a  married  woman  is  void    817 

27.  in  particular  case  wife's  trading  as  a  feme  sole  was  a  fraud  on 

husband's  creditors 8Sfi 

28.  wife,  although  trading  as  a  feme  sole,  can  not  sue  her  husband  at 

law 839 

29.  construction  of  statute  authorizing  wifd  to  trade  as  a  feme  sole. .    839 

30.  credit  must  be  given  to  the  wife  for  necessaries  for  the  family,  or 

hf»r  estate  not  bound 899 

IMRPOVKMENTS-See   Guardian   and  Ward,  7,   8;  Judicial   Sales,  6; 
Landlord  and  Tenant,  16— 

1.  no  compensation  allowed  to  holder  of  property  for  improvements 

made  ponding  suit  to  recover  possession 488 

2.  tenant  by  curtesy  not  entitled  to  compensation  for  improvements 

in  particular  case 551. 

8.  where  purchase-money  notes  for  land  are  cancelled  as  fraudulent, 

holder  of  notes  can  not  claim  for  Improvements  made  by  vendee.  609 
4.  on  rescission  of  contract  for  sale  of  land,  vendee  entitled  to  value 

of  improvements 786 

IXDICTMENT-See  Criminal  Law,  2,  4.  12.  13,  14,  28- 

1.  an  indictment  charging  appellant  with  receiving  a  bribe  to  vote 

was  defective  in  failing  to  state  where  the  vote  was  cast,  or  that 
an  election  was  held  in  the  county  for  the  officer  alleged  to  have 
been  voted  for ....    20 

2.  Code  does  not  require  .signature  of  Commonwealth's  attorney  lo 

indictment 216 

3.  what  constitutes  a  good  indictment  for  unlawfully  selling  liquor    808 

4.  indintnif'nt  for  statutory  ofren.se  need   not  negative  an  exception 

or  proviso,  unless  it  is  in  the  enacting  clause 89S 

INJUNCTION- See  Appeals,  30- 

1.  a  judgment  must  lie  enjoined  in  the  court  rendering  It d94 

2.  burden  Is  on  party  seeking  relief,  by  injunction,  to  show  that  he 

is  entitled  to  it    897 

3.  an  injunction  properly  obtained  in  particular  case  to  prevent  clean- 

ing out  a  ditch  and  injuring  another's  land  by  increasing  the 
flow  of  surface  water  ...  806 

4.  bnt  a  mandatory  order  directing  defendant  to  fill  up  a  ditch  al- 

ready dug  or  opened  was  erroneous dOS 

INFANTS— See  Acceptance,   2,  8;  Guardian  and  Ward,   5,   6;  Judicial 
Sales.  16,  17,  18:  Parties  to  Actions,  7;  Pleading,  11— 

1.  the  service  of  nrocess  on  person  eighteen  years  of  age  having  charge 

of  infant  sufficient  service  on  infant  under  fourteen  years  of  age.    86 

2.  a  half  brother  eighteen  years  of  age  being  codefendant  with  infant 

under  fourteen  years  of  age  and  having  charge  of  younger  infant, 
proper  service  of  summons  in  particular  case 86 

5.  judgment  for  sale  of  infant's  real  estate  where  infant  not  repre- 

sented b;  guardian  or  guardian  ad  litem  erroneous,  and  not  void.  471 

4.  infant  must  move  to  annul  or  vaoate  judgment  within  twelve 

months  after  arrival  at  age 471 

5.  sufficiency  of  return  of  service  of  process  on  infant  defendants 644 

INSANITY— See  Conveyances,  10. 

INSOLVENTS— See  Fraudulent  Conveyances,  10,  11. 
INSTRUCTIONS-See  Criminal   Law,  9,  11,  14,  16,  16,  27,  84,  88,  40,  41, 
42,  68;  Damages,  6.  12,  28;  Estoppel,  12;  Evidence.  2:  Gaming.  6;  In- 
surance, 28,  36:  NVgligence.  10,  21,  28;  Railroads,  7,  18:  Wills  ll— 
1.  the  court  having  excluded  from  the  jury  competent  evidence  erred 
in  giving  peremptory  instruction  in  particular  case 1 
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2.  the   refusal  of  court  to  give  pereniptozy  instruction  on  motion  of 

defendant  charged* with-  receiving  a  bribe  to  vote  was  error  in 
particular  case 20 

8.  the  court  erred  in  refusing  particular  instruction  asked  by  defend- 
ant charged  with  receiving  bribe  to  vote 20 

4.  in  controversy  to  locate  true  dividing  line  between  adjoining  own- 
ers, particular  instruction  was  erroneous 23 

6.  all  instructions  given  and  refused  must  be  embraced  in  bill  of  ex- 
ceptions, or  no  reversal  bod    ...  92 

6.  an  instruction  given  that  could  not  mislead  a  jury.no  ground  for 

a  reversal "...  142 

7.  not  error  to  refuse  an  instruction  embodying  same  idea  embraced 

in  an  instuction  given ...   142 

8.  in  criminal  case  court  must  give  instructions  embracing   whole 

law  of  the  case 142 

9.  in    civil   case   p'lrty  nan    not  compliiin  of  failure  to  instruct  if  in- 

struction not  asked  for ...  148 

10.  on  trial  for  manslaughter,  pleii  of  s»-lf- defense,  prejudicial  to  give 

instructions  as  to  reckless  firing  pistol  and  unintentional  killing  161 

11.  failure  to  give  instruction  as  rn  right  of  self  defense,  after  ahan- 

doonient  of  intemiou  to  injure  deceased,  prejudicial  in  particu- 
lar case 161 

12.  the  better  practice  is  for  the  court  to  give  no  instruction  as  to  the 

burden  of  proof 189 

13.  court  erred  in  giving  peremptory  instruction  where  incompetent 

evidence  admitted  is  tacitly  excluded  by  the  court  and  residue 
treated  as  failure  of  proof 163 

14.  a  note  executed  during  infancy  ratified  by  failure  after  arriving  at 

age  to  return  propertv  purchased 188 

15.  interest  of  infant  in  pnrtnership  ratified   by  executing  dend  of  as- 

signment aft«r  arriving  at  age  188 

18.  error  to  give  instruction  as  to  breach  of  general  warranty  in  action 

on  a  special  wai  ran ty 198 

17.  instruction  for  mansltiughter  not  prejudicial  in  particular  cafe  . . .  216 

18.  appellant  can  not  object  to  refusal  of  court  to  instruct  on  a  given 

point  in  a  civil  case,  unless  instruction  asked  for 293 

19.  the  refuwil  of   the  court   to. give  an  instruction,  the   substance  of 

which  is  contained  in  one  given,  not  prejudicial 294 

19.  instruction  erroneous  as  to  burden  of  proof  in  action  of  landlord 

against  tenant  for  damages 322 

^20.  contradictory  instructions,  without  indicating  the  one  to  be  pre- 
ferred, erroneous  .    .  322 

21.  improper  instructions  on  oonlributory  negligence  in  action  for  in- 

jury caused  by  collision  with  railroad  train  at  public  croMing  . . .  890 

22.  unless  all  of  the  evidence  is  in  the  record,  the  court  will  not  con- 

sider correctness  of  instructions  given 467 

28.  refusal  to  give  instruction  for  shooting  in  sudden  heat  and  passion 

not  prejudicial,  where  offense  oommittied  after  premeditHtion 402 

24.  a  failure  to  give  an  instruction  already  embodied  in  one  given  was 

not  error 507 

25.  a  peremptory  instruction  improper  If  there  is  any  proof  to  sustain 

plaintiffs' claim         558 

26.  when  proper  for  court  to  give  prominence  in  instruction  to  par- 

ticular facts 594 

27.  error  to  instruct  jury  as  to  finding  for  felonious  house  breaking 

and  larceny  under  same  indictment 692 

28.  proper  instructions  for  exemplary  damages  for  killng  a  dng 687 

29.  contradictory  instructioos  in  action  for  Killing  stock  improper...     717 

30.  in  action  against  railroad  company  for  damages  for  killing  stock, 

In  particular  case,  error  to  instruct  that  due  care  was  oliserved  . . 
INSURANCE— See  Benefit  Societies.  1,  2;  Constitutional  Law,  18;  Judi- 
cial Notice:  Pleading.  SO,  57.  74:  Verdict.  11- 
1.  a  pcriioy  of  insurance  not  forfeited  by  change  of  title  to  property 
resulting  from  death  of  assured ....        37 

3.  such  condition   of  forfeiture  applies  only  to  voluntary  change  of 

title  by  the  assured  during  his  life  time 88 

^.  a  policy  of  insurance  construed  most  strongly  against  the  insurer.    48 

4.  an  act  prohibited   by  policy  not  made  ground  for  forfeiture  will 

not  work  a  forfeiture  of  policy  unless  company  shows  increased 
risk 48 
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6.  provision  airaiDst  keeping  lamps  lighted  after  business  closes  not 
shown  to  increase  risk 48 

6.  on  particular  certificate  of  benefit  society,  society  responsible  for 

$1  on  each  member  in  good  standing 04 

7.  a  failure  to  file  proofs  of  loss  with  the  company,  thirty  days  after 

the  loss  occurs,  does  not  bar  action  on  the  policy  in  particular 
case im 

8.  six  months'  limitation  of  action  on  policies  in  particular  company.  11& 

9.  bringing  of  suit  within  sixty  days  after  filing  proofs  of  loss,  mat- 

ter in  abatement  and  waived  by  failure  to  plead 11& 

10.  agent  of  insurance  company  having  knowledge  concerning  nature 

of  risk  taken  by  him  binds  the 'company 11& 

11.  keeping  gunpowder  in  store  with  knowledge  of  the  agent  does  not 

avoid  the  policy 115 

12.  a  failure  to  pay  installment  of  premium  as  provided  in  policy  for- 

feits the  policy ...  ISa 

18.  clause  of  policy  defining  number  of  live  stock  Insured  construed  ..  143. 
14.  acts  of  agent  in  filling  up  application  estops  company  from  relying 

upon  misrepresentations  of  assured  in  parricnlar  case 19* 

16.  the  question  of  waiver  of  proofs  of  loss  should  have  been  submitted 

to  jury  in  particular  case 198 

16.  facts  showing  a  solicitor  to  be  an  agent  of  an  insurance  company.  23d 

17.  neither  the  insured   or  the  company  bound   by  arbitration   and 

award  made  between  the  insured  and  another  company 233 

18.  rule  as  to  proportion  I  n^  loss  between  companies  in  case  of  concur- 

rent insurance 233 

19.  award  of  arbitrators  of  loss  avoided  on  account  of  misconduct  of 

arbitrators ...  833 

20.  a  policy  of  insurance  construed  most  strongly  against  the  insured.  3G9 

21.  an  act  prohibited  in  a  pulley  which  does  not  increase  the  risk  does 

not  prevent  a  recovery  for  loss 2B9 

22.  prohibitions  iu  policies  not  made  grounds  for  forfeiture  discussed.  259 

23.  materiality  of  representations  of  assured  is  a  question  of  law. .         284 

24.  false  answer  to  questions  in  application  as  to  another  company 

having  refused  the  risk,  invalidated  the  life  policy 286 

26.  making  proofs  of  loss  within  time  prescrit>ed  in  policy  not  a  con- 
dition precedent  to  recovery * 291 

26.  a  policy,  issued  at  the  r^uest  of  agent  in  Allen  county,  may  be 

sued  upon   in   that  county,  although  chief  officer  summoned  in 
Jefferson  county    387 

27.  death  of  insured  does  not  avoid  policy  of  fire  insurance 371 

28.  Bufllcienoy  of  iustructlons  as  to  overvaluation  of  property  insured.  871 

29.  a  parol  contract  of  insurance  is  valid 389 

80.  no  parol  agreement  to  re-insure  shown  in  particular  cas*» 889 

81.  the  transfer  of  title  and  possession  of  insured  property  forfeits  the 

policy 409 

83.  the  older  of  equitable  title  must  bear  the  lo«s  of  insured  property.  409 

83.  sale  of  insured  property  and  ai^signment  of  the  policy  without  con- 

sent of  the  company  terminntes  the  insurance 75(y 

84.  the  agent's  mere  knowledge  of  such  transaction  does  not  estop  the 

company  froiu  relying  upon  the  transfer  as  a  defence 780 

85.  a  passenger  riding  on  platform  of  train  by  permis.sion  of  conductor, 

entitled  to  recover  on  accident  policy  for  injury  sustained 798 

86.  defense  by  insurance  company  on  ground  that  no  proof  of  loss  was 

furnished,  waived  by  failure  t<i  ask  instruction  on  that  point         844 

87.  an  addition  to  a  house  without  consent  of  company  avoided  the 

policy  in  particular  case 844 

38.  insuranCH  upon  an  addition  to  a  house  without  consent  of  first 
company,  avoids:  former  policy  like  additional  insurance  on  orig- 
inal house 844 

89.  evidence  that  an  addition  did  not  increase  the  risk  was  incom- 
petent   ...844 

40.  denial  by  insurance  company  of  liability  for  loss  is  a  waiver  of  re- 

quirement  for  appointment  of  appraisers ...  846 

41.  a  failure  to  furnish  proofs  of  loss  within  time  prescribed  by  policy 

does  not  bar  action 846 

43.  furnishing  proofs  of  loss  before  briniring  action  suflacient  .          .846 
43.  an  agent  of  insurance  comiiany  is  presumed  to  have  authority  co- 
extensive with  business  entrusted  to  his  caire 846 
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44.  a^ent  pesumed  to  have  antboiity  to  waive  proofs  of  loss 84d 

46.  evidence  to  establlRh  waiver  of  proofs  of  loss 846 

46.  policy  of  life  insuranoe  not  avoided  by  misrepresentation  as  to  em- 

Sloyment  of  tbe  insured,  if  It  was  the  aot  of  soliciting  agent  in 
lllng  up  application 860- 

47.  an  insurance  company  is  estopped  to  deny  authority  of  soliciting 

agent  In  such  oases 850 

48.  tbe  burden  of  proof  is  on  beneficiary  to  avoid  forfeiture  pleaded  by 

insuranoe  company 850 

49.  a  failure  to  file  proofn  of  loss  within  a  certain  time  does  not  forfeit 

right  to  recover  ou  policy 894 

50.  a  recovery  permitted  if  proof  furnished  before  suit 894 

61.  overvaluation  of  propertv  insured,  unless  done  fraudulently  to  de- 
ceive tbe  company,  will  not  avoid  policy  ..   .  ...  894 

63.  rpQQvery  on  policy  of  life  in8urance<eeniea  for  failure  of  beneficiary 
for  many  years  to  demand  a  patd-ujp  policy 921 

58.  constitution  and  by-laws  of  Louisville  Board  of  Underwrites  con- 
trary to  law  and  public  policy 925. 

54.  a  policy- bolder  in  a  mutual  life  insurance  company  has  right  to 

recover  premiums  paid  where  company  wrongfully  reduces  mem- 
bership   941 

55.  the  owner  of  real  property  under  parol  contract  of  purchase,  repre- 

senting to  company  that  he  was  the  owner  in  fee  simple,  did  not 
avoid  the  policy 941 

56.  the  act  of  a  oomi)any's  agent  in  writing  false  answers  In  applica- 

tion estops  the  company  from  claiming  release  from  liability  on 
the  policy 942 

57.  if  a  loss  by  fire  is  due  and  payable  sixty  days  after  proofs  of  loss 

filed,  interest  runs  on  it  from  that  time  as  matter  of  law 942 

58.  provision  of  policy  as  to  arbitration  of  loss  construed 942 

59.  acts  of  insured  after  a  loss  does  not  afifeot  a  mortgagee  to  whom 

the  policy  is  indorsed 942 

60.  false  statement  in  application  as  to  rejection   of  application  by 

former  company,  immaterial  in  particular  case 971 

INTEREST— See  Curatriz,  2:  Assignment,  2;  Insurance,  57;  Judg- 
ments, 20;  Partnership,  S,  4;  Attorneys,  5;  Decedents'  Estates,  14; 
Contracts,  9—  . 

1.  an  executor  holding  funds  during  controversy  to  determine  the 

beneficiaries  entitled  to  same  not  required  to  pay  interest,  unless 

he  receives  interest 46. 

2.  only  six   per  cent,  -intf^rest  collectible  after  death   of  obligor,  al- 

though the  note  was  for  -a.  ji^r^atef  legal  rate 422 

8.  a  bank  liable  for  intert;at  on  deposit  of  trust  funds  in  particular 

case ^ 492 

4.  a  county  having  overpaid  Interest  on  bonds  to  holders  of  same, 

mav  set  off  same  in  suit  for  subsequent  interest 596. 

JEOPARDY- 

1.  sustaining  demurrer  to  indictment  does  not  put  defendant  in 

jeopardy ..  711 

2.  defendant  may  be  tried  on  same  indictment  after  reversal  of  judg- 

ment sustaining  demurrer 711 

8.  conviction  for  murder  in  United  States  Circuit  Court  not  a  good 

plea  of  former  jeopardy 742 

JOINDER  OF  ACTIONS- 

aotinns  by  different  persons  to  recover  property  wrongfully   taken 

under  execution  must  be  separate 144 

JOINT  OWNERS-See  Jurisdiction.  1— 

contract  between,  not  a  partnership  transaction  in  particular  case. . .  S42 
JUDGMENTS— See  Appeals,  19.  20;  Damages,  2;  Decedents'  Estates,  5; 
Husband  and  Wife,  26,  27;  Infants,  8,  4;  Jurisdiction,   8;   Liens,  8,  4; 
New  Trial,  8;  Waste.  3— 

1.  the  judgipent  of  chancellor.. oonoerning  construction  of  mtTroad 

along  highway  in  particular  case  not  disturbed SO- 

2.  no  personal  judgment  allowed  on  installment  of  debt  becoming 

due  after  institution  of  suit,  unless  secured  by  a  lien  on  property,  15& 
8.  a  void  judgment  can  not  be  reversed  until  motion  to  set  it  aside 

has  been  overruled . . .  • 164 

4.  satisfaction  of  judgment  after  return  of  no  property  found,  juris- 
diction defined l«k 
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6.  chancellor  can  not  set  aside  Judgment  at  law  if  defense  known  to 
defendant  when  judgment  rendered  ...  2S9 

6.  a  defendant  appearing  in  court  in  a  county  different  from  his  resi- 

dence and  contesting  lien  debt  can  not  object  to  personal  judg- 
ment airain^t  him S88 

7.  a   judgment  against  a  nonresident  warned  to  appear  to  a  term, 

conimenoinK  within  sixty  days,  is  void  836 

8.  a  judgment  rendered  at  subsequent  term  against  such  nonresident, 

on  same  warning  order,  is  void 8S6 

9.  in  action  to  vacate  a  judgment  the  burden  is  on  plaintiff  in  the 

judgment  to  show  that  he  is  the  party  plaintiff  in  particular  case.  466 

10.  judgment  in  ejectment  against  husband  for  wife's  land,  does  not 

bar  the  wife 496 

11.  in  Huch  case  the  wife  is  not  a  privy  of  her  husband 4S)5 

12.  judgment  of  a   court  having  jurisdiction  of  parties  and  subject- 

matter,  not  void 570 

13.  chancellor  has  no  authority  to  alter  judgment  after  the  term 597 

14.  a  judgment  void  for  want  of  jurisdiction  of  subject  matter  may  be 

attacked  either  collaterally  or  directly ®9 

16.  joint  judgment  against  distributees  improper  in  particular  case. . .  696 

16.  a  judgment  imposing  a  fine  for  a  misdemeanor,  without  service  of 

summons,  is  void  760 

17.  su/ih   judgment  may  be   enjoined   on   the  ground  of  mistake  of 

officer  in  making  return  on  the  summons 760 

18.  a  judgment  obtained  by  procuring  an  answer  to  be  filed  by  fraud- 

ulent representations,  is  void 779 

19.  such  judgment  can  be  questioned  only  by  motion  made  to  set  it 

aside  in  the  lower  court 779 

20.  judgments  for  personal  injuries  rendered  prior  to  act  of  March  1» 

1888.  did  not  bear  interest ...    973 

81.  an  action  to  vacate  a  judgment  instituted  after  two  years  and  a 

half,  not  maintainable —         966 

2d.  in  particular  case  judgment  not  vacated  on  charge  of  unavoidable 

casualty  or  fraud 967 

•JUDICIAL  ACT- 

'  the  decision  of  county  court  on  liability  of  property  for  taxation  re- 

Fiorted  by  sheriff  is  a  judicial  act .• 49 
AL  NOTICK- 
the  court  takes  judicial  notice  that  an  insurance  comf)any,  located 
in  Louisville,  sends  out  agents  through  the  country  to  solicit  in- 
surance .                337 

JUDICIAL  SALES— See  Infants,  8,  4;  Consideration,  4;  Appraisement; 
Jurisdiction.  3— 

1.  report  of  commissioner's  sale  not  set  aside  for  inadequacy  of  price 

merely . .     .  351 

2.  after  confirmation  of  report  of  sale,  court  may  regulate  right  of 

entry  of  purchaser  and  assess  rents ...  361 

3.  description  of  land  in  decree  for  sale  sufficiently  definite  in  part- 

ticular  case ...  438 

4.  purchaser  is  entitled  to  notice  to  quash  sale  bond    448 

6.  a  bidder  acquires  no  title  to  land  until  confirmation  of  the  sale  ...  465 
«.  such  bidder  can  not  recover  for  improvements  made  where  sale  not 

confirmed  465 

7.  purchaser  of  land,  sold  under  section  490,  Civil  Code,  protected  in 

particular  case. .  623 

8.  failure  of  description  to  include  two  inches  of  land  did  not  vitiate 

sale  in  particular  oaae 688 

9.  separate  sales  of  two  tiacts  approved,  although  petition  alleged  in- 

divisibility  750 

'10.  a  purchaser  at  judicial  sale  acquires  the  warranty  held  by  defend- 
ant by  conveyance  of  title  only  by  commissioner .^ 640 

11.  a  warranty  runs  with  the  land  and  passes  as  an  incident  to  such 

conveyance 640 

12.  exception  to  judicial  sale  that  mortgage  does  not  identify  the  note, 

nol  sustained  in  particular  caw 644 

13.  location  of  mortgaged  land  sufficiently  definite 644 

14.  sufficient  descrlptioVi  of  mortgaged  land 644 

45.  purchaser  at  judicial  sale  not  void  acquires  title 644 
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16.  under  gectioo  490,  Civil  Code,  and  for  reinvestmeDt  of  iDfants'  in- 

terests, no  bond  required 79a. 

17.  in  such  aotiou  infants  luay  unite  as  plaintiffs  with  their  mother. 

who  is  their  suardian 7fta. 

18.  no  guardian  ad  litem  necessary  in  such  case 793 

19.  where  appraisers  of  real  estatn  were  sworn  by  a  special  commis- 

sioner, who  had  not  qualified  by  taking  an  oath,  a  sale  was  in- 
valid  • 8ia 

20.  neglect  of  commissioner  excusing  purchaser  from  executing  bond 

in  particular  case    897 

91.  a  deotor  not  prejudiced  by  comniis.<;ioner  offering  two  tracts  sep- 
arately and  then   as  a  whole,  and  Hccepting   latter  bid,  it   being 

more  than  two-thirds  of  appraised  value 96^- 

22.  in  particular  case  sale  of  land  priiptrly  ordered 581 

JURISDICTION -bee  Appeals,  1,   9.  10,  s>4,  25.  84;  Codes  of  Practice, 
Civil,   7.  8,  9.   10;  Equity;  Judicial  Act;    Pleading,  76:  Attachments, 
6;  Criminal  Law.  10,  30,  81,  53;  Judgments,  14;  Usury,  9;  Execution. 
3;  Divorce,  3— 
1.  court   has  jurisdiction   to   sell  land  not   susceptible  of   division, 
whether  held   in   joint  tenancy  or  by  tenants  in  common   or  co- 
parceners             27 

3.  facts  of  particular  case  show  land  was  not  susceptible  of  division.    37 
8.  McCracken  Common  Pleas  Court  has  jurisdiction  to  sell  land  be- 
longing to  joint  owners   situate  in  McCracken  county,  although 
suit  instituted  in  Jefferson  county,  where  ancestor  died,  for  divi- 
sion of  land  and  allotment  of  dower 148 

4.  after  return  of  no  property  found  jurisdiction  of  suit  to  enforce 

satisfaction  defined 165. 

5.  section  77,  Civil   Code,  authorizes  suit  in   county  where  most  of 

work  done  or  material  furnished   by  subcontractor  against  con- 
tractor   18d 

6.  a  circuit  court  has  jurisdiction  in  case  of  contempt,  although  the 

rule  was  served  in  another  county 949 

7.  court  has  jurisdiction  to  amend  judgment  during  the  term . .  .* 383 

8.  a  judgment  rendered  in  the  Peiubi-oke  City  Court  can  not  be  en- 

joined in  the  Christian  Court  of  Common  Pleas 894 

9.  an  action  to  quiet  title  to  land  lying  partly  in  two  counties  may 

be  maintained  in  either  county 808 

10.  redocketing  case  nine  years  after  dismissal,  without  notice  to 

parries,  was  void 808 

11.  the  Court  of  Appeals  will  consider  questions  of  jurisdiction   of 

case,  although  not  acted  on  in  the  lower  court 803 

19.  plea  of  want  of  jurisdiction  res  adjudioata  in  particular  case 381 

18.  the  Marion  Circuit  Court  has  no  jurisdiction  to  question  a  judg- 
ment of  the  Green  Circuit  Court,  nor  to  surcharge  settlement  of 

-     an  administrator,  made  in  Green  County  Court 357 

14.  court  of  equity  has  jurisdiction  to  restore  land  title  to  vendor 859 

15  county  court  has  no  jurisdiction  to  Inquire  Into  propriety  of  in- 
vestments made  by  guardians . .  207 

16.  jurisdiction  of  United  States  Supreme  Court  over  judgment  of 

State  court 444 

17.  circuit  court  has  no  jurisdiction  where  amount  in  controversy  does 

not  exceed  $50 507 

18.  attachment  on  real  estate  of  resident  of  State  to  satisfy  such  debt 

does  not  give  jurisdiction 507 

19.  probate  of  will  in  Hardin  County  Court,  when  testatrix  resided  in 

Jefferson  at  her  death,  was  void        629 

30.  probate  of  will  by  county  court  conclusive  of  all  matters  except 

jurisdiction 629 

81.  rights  arising  under  laws  of  congress  may  be  recovered  in  State 
courts,  unle.ss  exclusive  jurisdicton  given  to  Federal  courts 738 

83.  State  courts  have  jurisdiction  to  recover  of  national  banks  penalty 

for  collecting  usurious  Interest 759 

38.  circuit  court  had  no  jurisdiction  to  try  a  warrant  for  a  criminal 

offense  issued  in  a  police  court 844 

34.  the  jurisdiction  of  circuit  court  would  have  only  been  by  appeal  . .  844 

25.  a  judge  in  vacation  has  no  power  to  order  sale  of  mortgaged  prop- 
erty   881 

98.  he  may  appoint  receiver  to  protect  it , 881 
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i27.  stealing?  property  in   one  oounty  and  carrying  it  into  another, 

offense  punishable  in  either  county         903 

28.  if  a  private  passway  is  closed  up  and  its  existence  denied,  county 

court  can  not  order  sheriff  to  open  it M7 

JURY— See  Constitutional  Law,  81. 

LAND,  SALE  OP— See  Jurisdiction,  1,  2. 

LANDLORD  AND  TENANT— See  Contracts,  2,  Ejectment,  6- 

1.  right  of  tenant  to  (emove  fencms  limit  by  landlord  denied 916 

2.  one  taking  possession  of  and  using  land  as  agent  creates  relation 

of  landlord  and  tenant 58 

3.  mortgage  executed  by  tenant  before  execution  of  new  lease  su- 

perior to  lien  for  rent  aocriiing  under  new  lease 209 

4.  such   mortgage  will   not  include  property  of  tenant  brought  on 

premises  after  the  execution  of  new  lease 208 

€.  a  landlord  has  no  lien  on  tenants'  property  for  damages  for  failure 
to  perform  contract 289 

6.  in  ejectment  by  heirs  of  landlord,  heirs  of  tenant  can  not  deny  the 

title  of  the  landlord 951 

7.  parol  lease  of  land  for  term,  not  to  end  within  one  year  from  the 

making  thereof,  is  within  the  statute  of  frauds  ...     .  ......  353 

H.  no  action  lies  by  tenant  for  damages  for  failure  of  landlord  to  de- 
liver poflsession  under  such  lease 352 

9.  a   tenant  can  not  surrender  his  lease  without  the  consent  of  his 
landlord 506 

10.  a  tenant  can  not  make  a  pretended  surrender  of  his  lease  and  re- 
enter and  hold  adversely  to  his  landlord. ..   ..  ..    506 

il.  a  landlord  purchasing  property,  and  the  lease  of  it  having  been 
transferred  to  him,  may  maintain  action  in  his  own  name  for 
damages  occurring  during  tbe  lease 322 

13.  a  tenant  using  a  warehouse  is  not  liable  for  damages  resulting, 

unless  occasioned  by  his  negligence S*2 

13.  a  tenant  is  not  liable  for  commissive  waste 328 

14.  in  was  erroneous  to  place  burden  of  proof  upon  tenant  to  show 

that  he  acted  with  oniinary  care 332 

16.  particular  case  shows  payment  made  for  lease  of  cjal  mines. . . 571 

16.  to  what  extent  landlord  luay  Improve  or  repair  leased  premises  ...  685 

17.  a  subtenant  is  entitled  to  his  exemptions  against  a  claim  for  rent  740 
'  18.  right  of  tenant  to  remove  improvement?  erected  by  him  after  ex- 
piration of  bis  term  947 

19.  a  lease  with  privilege  of  purchase,  reserving  to  lessor  right  to  re- 

enter if  sublease  made  without  consent,  no  defense  to  enforcing 
contract  of  purchase  that  sublease  was  made  if  no  re-entry  mada  954 

20.  a  landlord  to  collect  amount  of  lien  for  supplies  furnished 'tenant, 

not  bound  to  resort  to  same  remedies  as  to  collect  rent 983 

21.  landlord's  lien  for  such  supplies  may  be  enforced  in  equity 9S8 

22.  landlord  not  bound  to  issue  distress  warrant  in  such  case 988 

23.  Hen  of  landlord  for  expense.s  on  crop  after  abandonment  by  the 

tenant  discussed  98S 

LIBEL- 

1.  the  publisher  of  a  lil^el  and  all  who  request  or  procure  its  publina- 

tion  are  liable  for  the  publication 989 

2.  erroneous  iustruotiuns  in  particular  case  for  libel  not  prejudicial  .  969 

3.  admission  of  defendant  in  libel  of  .substantially  the  averments  in 

the  petition 990 

XiIENS— See  Limitation,  2;  Husband  and  Wife,  2,  3;  Sales  of  Personal 
Property,  1 :  Trusts,  17;  Parties  to  Actions.  15;  Sureties,  19,  20;  Assign- 
ments, 12,  13;  Lunillord  and  Tenant,  20,  2l,  2-J,  23;  Assignment  for 
Benefit  of  Creditors,  4;  Attorneys,  11;  Clerks,  2;  Examiners;  Subroga- 
tion, 1,  2:  Purchase  Money,  2;  Married  Women,  4 — 

1.  distinction  between  security  for  lien  where  title  retained  by  ven- 

dor and  where  titlw  has  passed  to  vendee .* 51 

2.  where  vendor  held  legal  title  a  new  note  executed  for  purchase 

money  did  not  waive  lien 52 

3.  land  may  be  sold  to  satisfy  lien  set  up  by  cross-petition  before  aer- 

vice  of  summon  on  cress-petition 121 

4.  no  personal  judgment  for  lien  debt  can  be  had  before  service  of 

process 121 

6.  error  to  order  sale  of  enough  land  to  satisfy  two  liens,  the  plead- 
ings showing  a  third  lien  existing 121 
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4.  mortgage  on  land  to  indemDify  surety  of  executor  before  liquida- 

tioD  of  liability,  not  a  lien  necessary  to  be  considered  in  ordering 
sale  to  satisfy  purchase  money  .  891 

7.  contribution  between  separate  parcels  of  land  to  relieve  owner  of 

one  portion  from  payment  of  purchase  money  lien  on  all 891 

8.  under  mechanics'  lien  law  of  Louisville  mortgagee  of  land  not  pre- 

ferred over  mechanic  in  claim  on  machinery  put  on  premises 514 

9.  under  said  law  removal  of  machinery  permitted 614 

10.  a  lien  for  materials  furnished  is  lost,  unless  statement  filed  with 

county  clerk  within  sixty  days 618 

11.  no  release  of  lien  on  land  by  accepting  new  note,  in  particular  case.  783 
IS.  a  permission  given  to  pav  purchase  money  by  cutting  timber  off 

land  did  not  waive  lien  for  purchase  money 780 

13.  a  mortgage  executed  by  such  vendee  not  prior  lien   on   timber 

against  purchase  money 780 

14.  Commonwealth's  lien  on  sheriff's  land  for  revenue  superior  to  pur- 

chaser after  execution  of  revenue  bond  782 

Limitation— See  Plendings,  eu  Fraud.  5;  Usury.  8,  10;  Infants,  4; 
Constitutional  I^aw,  25;  Damages,  25;  Bills  and  Notes,  8;  Pleading, 
17;  Easements,  4— 

1.  a  new  promise  made  by  attorney  does  not  bind  client  by  extend- 

ing period  of  liuiitation 46 

2.  limitation  can  not  be  pleaded  against  action  for  purchase  money 

where  vendor  rntains  title  to  secure  lien 51 

5.  five  years  bars  action  of  beirn  for  money  paid  for  use  of  ancestor  . .   143 

4.  adverse  possession    by  defendant  of  street  for  more  than  fifteen 

years  does  not  bar  recovery  by  city  in  particular  case 157 

5.  notice  of  adverse  holding  of  streets  must  be  given  to  city  before 

limitation  will  run  against  dry 157 

6.  limitation  doe8  not  begin  to  run  against  remaindermen  until  the 

death  of  the  life  tenant 248 

7.  five  years  bars  action  to  set  aside  fraudulent  conveyance  if  fraud 

discoverable  hy  exercise  of  reasonable  diligence  within  that  time.  204 

8.  while  judgment  suspended   by  supersede«is,  time  deducted   from 

period  of  limitation  of  action  to  enforce  satisfaction 204 

9.  fifteen  years'  adverse  possession  constituted  sufficient  defense   in 

particular  case 847 

10.  fifty  yeiiTA  presumed  a  bar  to  dower  rijfht 263 

11.  fifteen  years  bnrs  notion  to  recover  balance  shown  due  on  settle- 

ment of  administrator 271 

12.  five  years  liars  action  against  surety  of  administrator 271 

13.  statutes  of  limitation  do  not  apply  to  trusts  where  cestui  que  trust 

hart  no  right  to  sue 271 

14.  cause  of  action  accrues  against  administrator  nine  months  after 

qualification 271 

15.  the  two  years  allowed  him  to  settle  does  not  affect  the  running  of 

the  statute    271 

16.  five  yej^rs  bars  action  to  set  aside  fraudulent  conveyance,  if  fraud 

discovered  at  its  perpetration 280 

17.  after  five  years'  allegation  and  proof  that  fraud   not  discoverable 

within  five  years  necessary  to  maintain  such  action  280 

18.  no  action  to  set  aside  fraudulent  conveyance  after  ten  years 281 

19.  delay  in  obtaining  return  of  nulla  bona  does  not  prevent  limita- 

tion running  against  action  to  set  aside  fraudulent  conveyance  . .  281 
SO.  rights  (if  party  beture  return  of  nulla  buna  defined 281 

21.  an  unqualified  acknowledgment  of  a  debt  is  sufficient  to  extend 

the  period  of  limitation 293 

22.  after  thirty-two  years  action  to  set  aside  a  patent  is  barred 408 

23.  an  entry  on  bank  books  that  interest  on  a  fund  is  to  cease  does  not 

start  limitation  to  running 493 

24.  an  agreement  to  conless  judgment  did  not  authorize  a  judgment 

for  more  than  amount  due 497 

25.  five  years  bars  action  for  contribution  under  section  6,  chapter  23, 

General  Statutes 425 

26.  action   between   general  devisees  for  contribution  barred   by  five 

years' statute 425 

27.  a  survey,  made  in  1853,  on  which  no  patent  has  issued,  was  barred 

in  1S88  hy  laches  of  the  hold*  r  454 

28.  statute  of  limitation  lM)gins  tu  run  against  remainder  interest  in  a 

dower  upon  death  of  widow 512 
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99.  limltacioD  does  not  ran  where  estate  placed  In  hand  of  trustee  for 

Ijeneflt  of  ored iters 687 

80.  aotlcn  in  1888  on  note  due  in  1870.  against  surety,  barred  by  stat- 

ute of  limitation  004 

81.  action  in  such  oas^  barred,  although  surety  died  in  1878,  and  no 

administration  until  1883 004 

82.  neither  payment  nor  new  promise  made  by  surety,  or  bis  personal 

representative,  suspends  statute  of  limitation <t05 

88.  one  year  after  payment  of  usury,  action  to  cover  same  iMirred    —  606. 

84.  action   by  r-hildr»'n  to  set  aside  deed  fraudulently  made  to  their 

father,    where  their  mothnr's  money  paid  for  land,    barred   ten 
years  after  their  mother's  death 69d 

85.  hushand's  ourte.<(y  does  not  prevent  running  of  statute  in  such  case.  630 

86.  action  to  recover  damages,  on   bieach  of  warrauiy  of  title  to  land 

barred  after  i3f teen  years  ! 640 

37.  adverse  possession  of  land  since  1826.  under  a  patent,  perfects  title.  666 

38.  in  particular  action  fifteen  years'  adverse  possession  of  land  bars 

recovery  by  claimants 78^ 

39.  on   allegations  of  a  new  promise  within   five  years,  also  of  new 

promise  at.  particular  date  within  that  time,  proof  not  confined 

to  particular  date 941 

LIQUOR  SELLING— Sew  Constitutional  Law.  29— 

construction  of  special  statute  prohibiting  liquor  selling  in  Glasgow.  987 
LOCAL  OPTION— See  Elections,  1:  Rescission,  5. 
LOUISVILLE  WATER  COMPANY- 

exempt  from  State  taxation 809 

LUNATIC-See  Appeals.  20. 

MALICIOUS  PROSECUTION— See  Burden  of  Proof,  5— 

1.  arrest  of  plaintiff  on  charge  of  evading  payment  of  toll,  ordered  by 

president  of  turnpike  on  information  received  from  gate-keeper, 
was  made  on  probable  caase 691 

2.  advice  of  lawyer  on  such  facts  was  probable  cause 691 

MARRIAGE- 

when  Bifts  made  In  contemplation  of  marriage  may  be  recovered  . . .     2fiS 
M.\RRIED  WOMEN— See  Acknowledgment,  2;  Appeals,  3,  4;  Pleading. 
22— 
1.  a  married  woman  not  barred  from  claiming  her  land  by  a  judg> 
ment  against  her  husband  in  an  action  to  which  she  was  not  a 

party         346 

9.  a  judgment  against  a  married  woman  and  another  is  void  as  to 
the  married  woman ,  819 

3.  personal  property  owned  by  married  woman  jointly  with  another 

can  not  be  sold  under  execution  against  them 819 

4.  land  of  married  woman  not  Iraund  for  mechanic's  lieu  on  it  unless 

f(ir  necessiiries  and  by  writing  signed  bv  her 849 

5.  a  married  woman  can  not  act  as  next  friend 148 

6.  a  married  woman  has  separate  estate  in  stock  owned  in  n  national 

bank  in  this  State    .638 

7.  separate  estate  of  married  woman  in  bank  stock  at  her  death  passes 

to  her  children 068 

8.  her  husband  not  entitled  to  dividends  on  same,  unles.<  they  were 

declared  during  his  wife's  lifetime *..         668 

9.  release  of  dower  in  one  tract  of  land  is  sufficient  consideration  for 

claim  on  another  tract  belonging  lo  husband 733 

10.  such  claim  preferred  again^^t  husband's  creditors 738 

11.  a  deed   of  a  married  woman,  although  acknowledged,  is   invalid 

unless  delivered  or  lodged  for  record 811 

12.  a  personal  judgment  against  a  married  woman  is  void 818 

MARSHALLING  ASSETS— See  Assignments,  12.  18. 

MASTER  AND  SERVANT— 

1.  facts  of  particular  case  excuse  a  coal  company  from  charge  of  will- 

ful neglect  to  furnish  safe  trestle,  resulting  in  the  killing  of  an 
employe 9^ 

2.  the  (loctrine  of  respondeat  superior  does  not  apply,  unless  the  rela- 

tion of  master  and  servant  or  principal  and  agent  exists 466 

8.  a  sawyer  is  superior  to  an  off- bearer  in  a  saw  mill 6S5 

4.  master  liable  for  damages  from  willful  injury  by  sawyer  to  an  off- 

bearpr    6S 

MECHANICS'  LIEN  LAW-See  Liens,  8,  9. 
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MISTAKE-See  Banks,  1 ;  Pleadlnfr.  48-  Page. 

1.  a  mucual  mistake  in  description  of  boundary  line  in  deed  author- 

ized the  court  to  correct  deed 80 

2.  when  money  paid  under  mistake  of  law  can  not  be  recovered  back,  509 

3.  in  particular  case  correction  of  deed  so  as  to  k^v^  a  party  only  a 

life  eRtAte  instead  of  fee  simple,  properly  refused 888 

MniLERSBURG  COLLEGE- 

removal  of 12 

MORTGAGES— See  County  Clerk,  2;  Conveyances,  12;  Fraudulent  Con- 
veyances, 1,  2,  8;  Jurisdiotdon,  26;  Landlord  and  Tenant,  3,  4;  l^iens, 
6;  Plendinf?,  85;  Purchase  Money,  2;  Subrogation,  1,  2  — 

1.  a  junior  mortsugee  having  parted  with  valuable  consideration  be- 

f(ire  notice  of  prior  equity  protected  in  particular  case  .  141 

2.  the  f^rantee  in  a  deed  having  f^iven  obligation  to  convey,  oonsti 

tutos  a  morCKap:^  • 324 

8.  deed  of  conveyance  in  particular  case  construed  as  a  mortgage  ...     585 

4.  a  mortgage  on  undivided  interests  in  tan.1  attaches  itself  to  lots  as 

soon  as  partition  had 802 

6.  a  mortgagee  in  not  entitled  to  money  due  on  prior  contract  for  sale 

of  land  made  by  mortgagor. 862  . 

MUNICIPAL  CORPORATIONS-See  Taxation,  17- 

1.  a  notice  signed  by  assessor  of  Louisville  alone  not  compliance  with 

law  requiring  notice  by  board  of  tax  oommissioneis 61 

2.  a  failure  of  board  of  tax  commissioners  to  meet  at  stated  time  in- 

validated tax  levy  for  1882. .  61 

3.  a    board  of  equalization,  appointed   l.y  the   mayor  of  Louisville, 

without  consent  of  council,  was  invalid 61 

4.  appointn)ent  of  board  of  equalization,  made  in  November,  1882,  in- 

scead  of  Septemlxjr,  invalidated  tax  levy 61 

5.  amended  nnt  attempting  to  cure  void  assessment  was  inoperative.     61 

6.  a  city  is  liible  for  injury  to  property  of  adjoining  lot  owner  for 

exoavatiion  on  the  city  property,  although  made  by  contractor  ..     466 

7.  such  contractor  is  also  liable 466 

8.  no  liability  for  failurn  to  improve  a  street  that  was  never   under 

control  of  city  council 586 

9.  a   municipai   corporation    is  liable  for  damages  to  property  from 

defecrivH  construction  of  a  drain.    .     .  586 

MUNICIPAL  GOVKHNMENT-See  Constitutional  Law,  18— 

1.  towns  and   cities  liable  to  damages  caused  by  a  stump  in  a  side- 

walk       422 

2.  it  was  not  error  to  refuse  evidence  that  hydrants  and  gas  plugs  in 

sidewalk  wero  as  dangerous  as  a  stuiup 422 

3.  particular  instruction  as  to  contributory  negligence  in  such  case 

properly  refused 422 

4.  a  city  can  noc  lease  wharf  privileges  to  an  individual  without  such 

I>ower  conferred  hv  legislature 384 

MUNICIPAL  TAXA  nON- 

1.  the  prop*^rf.y  of  the  Louisville  Board  of  Trade  is  not  exempt  from 

municipal  taxation 897 

2.  statutes  exempting  from  taxation  construed  strictly 897 

3.  a  bride  across  the  Ohio  river  is  subject  to  municipal  taxation  of 

city  of  Henderson  by  reason  of  particular  contract 414 

4.  said  bridge  not  liable  to  such  taxes  independent  of  contract 414 

5.  distinction  between  municipal  taxation  and  taxation  in  a  district 

defined 414 

6.  collection  of  poll  tax  in  Louisville  authorized  by  section  2,  act  of 

May  lt>,  1884 887 

7.  Louisville  Park  Bond  bill  construed 839 

8.  lands  in  remote  part  of  city,  if  streets  designated  and  lots  sold  by 

the  owner,  are  not  exempt  from  taxation  on  plea  they  are  farm- 
ing l.mds     ..  943 

NAVIGABLE  STREAM- 

1.  for  negligence  in  floating  logs   on  a   navigable   stream,  damages 

may  iw  recovered 573 

2.  no  negligence  shown  in  particular  case  for  floating  logs,  etc 573 

vol.  12  -3 
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NEGLIGENCE— See  Damages,  14,  15,  16,  17,  18,  20:  Instnictions.  21; 
Master  aud  Servant,  2;  Municipal  CorporatioDS.  6:  Municipal  Govern- 
ment, 3:  Navigable  Streams,  1.  2;  Parties  to  Action,  13;  Pleading,  5. 
16:  Railroads,  10,  11,  13,  14,  15,  16,  27:  Verdict,  14—  Page. 

1.  one  knowingly  permitting  another  to  use  the  walls  of  store  room 

on  sidewallv  for  hanging  goods  is  liable  to  persons  injured  bjsucb 
goods  falling  upon  them 4fi 

2.  a  verdict  for  $5()  for  negligence  recovered  by  foreman  against  em- 

ployer for  injury  from  defective  machinery,  not  disturted 851 

3.  dutv  of  employer  to  employe  in   regard  to  machinery  furnished* 

defined 851 

4.  contributory  negligence  is  matter  of  defense  and  must  be  pleaded.  8<56 
6.  rule  regulating   liability  of  adjoining  lot  owners  for  damages  re- 
sulting from  excavation 466 

6.  degree  of  care  required  of  railroad  comj^any  as  bailee  in  storing 

baggage  467 

7.  the  use  of  oars  by  railroad  company,  known  to  be  unsafe,  is  crim- 

inal negliaence 466 

8.  a  town  failing  to  keep  up  bridge  liable  to  person  injured  for  dam- 

ages .  507 

9.  no  recovery  for   gross  or   willful   negligence   by  administrator  of 

one  leaving  no  widow  or  child 546 

10.  improper  instruction  as  to  care  hud  knowledge  by  railroad  com- 

pany of  danger  of  dectased ...  645 

11.  running  train  15  or  16  miles  an  hour  in  a  city  is  negligence 599 

12.  not  nontrihutory  negligence  to  fail  to  stop  at  railroad  oiossing  Id 

cify  and  look  or  listen  for  train : .      559 

13.  ordinar.T  neglect  of  railroad  company   entitles   injured    party   to 

recover  compensatory  damages .         ...  569 

14.  degree  of  oare  required   of  railroad  company  runn'.ng  trains  in 

cities 550 

15.  a  passenger  jumping  ofi  a  train  running  twenty  miles  an  hour. 

guilty  of  negligence  and  can  not  recover  damages 604 

16.  the  contributory  negligence  of  a  trespasser  on  railroad  track  hara 

recovery  for  damages  suffered  from  a  car   being  backed  against 
him  801 

17.  rule  as  to  contributory  negligence  applied  in  action  for  damages 

against  railroad  company  by  party  injured  by  oars  while  walking 
beside  the  track 778 

18.  such  party,  although  working  in  violation  of  Sunday  law,  not  pre- 

cluded from  recovery  of  damages 7Tg 

19.  at  common  law  action  for  damages  from  negligence  for  Bntfering 

before  death  maintainable 688 

20.  under  General   Statutes,    personal  representative  may  maintain 

such  action,  and  recover  exemplary  damages 6S9 

21.  in  particular  case  jury  proi)erly  directed  to  find  degree  of  negli- 

gence    696 

29.  when  court  may  find  degree  of  negligence fifl8 

28.  contributory  neglect  does  not  apply  where  willful  negleot  shown..  688 

24.  see  discussion  of  contributory  negligence 6fi6 

25.  when  statutory  presumption  of  negligence  in  killing  stock  on  rail- 

road is  overcome 685 

26.  duty  of  railroad  companies  as  to  stock  on  or  near  the  tracks  fi85 

27.  a  child  nine  years  old,  trespassing  on  railroad  track,  contributed 

to  its  injury  and  no  recovery  allowed OGO 

28.  rule  as  to  giving  peremptory  instructions  in  actions  for  negligence.  060 
2'.).  failure  ot  railroad  company  to  provide  oars  free  from  defects  and 

competent  employes,  subjects  company  to  damages  for  injuries  to 
passengers 98S 

30.  running  cars  down  track   into  car  having  passengers  in    it  was 

negligence 9S8 

NEW  TKIAL— See  Forcible  Detainer,  1,  2;  Separation  of  Law  and  Faots, 
5- 

1.  if  finding  of  jury  was  substantially  for  defendant,  but  their  verdict 

was  for  the  nominal  sum  of  one  cent  for  plaintiff,  plaintiff's  mo- 
tion for  a  new  trial  was  properly  overruled 39 

2.  only  two  new  trials  should  be  given  same  party  on  the  g^und 

that  verdict  is  against  the  evidence 44 

3.  action   of   the  court  in  giving  instructions  not  made  ground  for 

new  trial,  not  considered  on  appeal 98 
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4.  that  "the  verdict  is  contrary  to  law"  is  too  Keneral  as  a  ground 

for  new  trial 106 

6.  if  error  in  judgment  apparent  on  faoe  of  record  the  remedy  is  by 

appeal  and  not  petition  for  u  new  trial    ..  ' 189 

6.  ignorance  of  terms  of  court  no  ground  for  new  trial 189 

7.  alBdavit  of  juryman,  alleging  misunderstand  log  of  evidence  as 

ground  for  new  trial,  properly  disitdgarded 189 

8.  after  sranting  defendant  a  new  irial  the  court  had  no  jurisdiction 

to  enter  judgment  for  plaintiff  upon  his  remitting  a  portion  of 
the  former  verdict    299 

9.  no  reversal  on  erroneous  instructions  unless  uiade  ground  for  new 

trial   321 

10.  cumulative  evidence,  merely  discovered  after  the  trial,  no  ground 

for  new  trial 386 

11.  overruling  motion  for  new  trial  not  subject  to  exception 408 

19.  unless  an  error  be  relied  upon  in  grounds  for  new  trial  it  will  not 

he  considered  on  appeal 468 

13.  unless  the  amount  of  damages  given  appeeir  at  first  blush  to  have 

been  the  result  of   passion   or  prejudioa  no   new  trial   should  be 
granted 468 

14.  "tha?  The  verdict  was  contrary  to  law"  is  too  general  to  authorize 

a  new  trial 506 

15.  "error  of  law  occurring  at  the  trial"  is  not  definite  enough  to  au- 

thorize a  new  trial 606 

16.  surprise  at  testimony  of  prosecuting  witness  as   ground  for  new 

trial,  and  overruled,  not  subject  to  exception 676 

17.  overruling  motion  for  new  trial  not  subject  to  exception 680 

18.  discovery  of  new   facts   merely  oumulaiive  does   not  authorize  a 

new  trial  ...  605 

10.  mental  incapacity  of  one  party  does  not  entitle  him  to  new  trial  in 

particular  case    680 

20.  a  new  trial  should  not  be  granted  on  newly  discovered  evidence 

merely  cumulative 796 

21.  appellate  courts  will  reverse  the  action  of  lower  court  in  granting 

new  trial,  if  no  good  rea.son  shown  for  granting  same 796 

22.  private  instructions  given  by  court  to  jury  sufficient  grounds  for 

new  trial   843 

23.  rulings  of  court  in  overruling  demurrers  to  pleadings  not  neces- 

sary to  be  stated  in  motion  for  new  trial 940 

24.  such  objections  are  saved  by  exceptions 940 

26.  DO  new  trial  granted  on   newly  discovered  evidence  unless  it  is 

such  as  to  preponderate  greatly  or  have  a  decisive  influence  on 
other  evidence 940 

26.  no  new  trial  will  be  granted  for  excessive  damages  unless  so  great  as 

to  show  that  it  was  the  result  of  passion  or  prejudice 940 

27.  a  new  trial  being  granted  and  no  time  given  or  asked  to  file  a  bill 

of  exceptions,  and  none  filed  until  after  new  trial  granted,  the 
bill  will  not  be  considered  on  appeal 948 

28.  refusing  motion  to  grant  a  new  trial  not  subject  to  exception 982 

29.  new  trial  properly  refused  on  ground  of  newly  discovered  evidence, 

AS  it  could  have  been  pr»duoed  on  trial  by  exercise  of  diligence  . .  987 
NEXT  PRIEND-See  Married  Women,  5. 
NON  EST  BACTUM- 

1.  the  evidence  on  the  plea  of  non  est  factum  failing  to  show  that  the 

note  was  executed  by  defendant,  or  any  one  for  him,  the  petition 
should  have  been  dismissed  94 

2.  on  plea  of  non  est  factum  burden  of  proof  is  on  plaintiff 607 

3.  on  plea  of  non  esc  facrum  burden  of  proof  is  on  plaintiff 658 

NONRESIDENTS-See  Judcments,  7.  8. 

NOTICE— See  Attorneys,  8— 

an  order  redocketing  case  nine  years  after  dismissal  without  notice 

to  parties  was  void 808 

NOVATION-See  Bills  and  Notes,  9,  10;  Liens,  2:  Pleading,  41— 

In  particular  case  proof  of  novation  insufficient 586 

NUISANCE— See  Municipal  Government,  1. 

OFFICERS— See  Countv  Court.  1. 

ORIGINAL  PACKAGES-See  Constitutional  Law,  11,  12— 

1.  statute  of  congress  concerning 281 

2.  dissenting  opinion 167 
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OVERRULED  CASES-  P&iny. 

1.  Grlfflo  V.  Proctor,  14  Bush,  571 «K 

2.  Bpowd  v.  Morris.  3  Bush,  81.  In  part 871 

PARENT  AND  CHILD- 

respeotive  duties  and  obligations  of  stepfather  and  stepchildren  defined,  142 
PARTIES  TO  ACTIONS— See  Appeals.  28;  Attorneys.  29,  23;  Banlss,  7; 
Bonds,  2;  Decedent's  EstatPS.  10;  Damages,  25,  26,  27;  Executors  and 
Administrators,  2;  Heirs;  Judicial  Sales,  17:  Landlord  and  Tenant. 
11;  Libel,  1;  Partnership,  7,  8;  Pleading.  20,  38;  Railroads,  21;  Turn- 
pikes. 10— 

1.  a  citi'/en  suffering  Iors  from  fire  may  maintain  an  action  against 

water  company  for  failui-e  of  company  to  supply  water  to  extin- 
guish tires  according  to  the  contract  with  a  city.   .  —     85 

2.  a  nominal  payee  of  a  promissory  note,  who  has  had  no  interest  in 

note,  not  necessary  party  to  action .  54 

8.  at;  assignee  for  bene  lit  of  creditors  necessary  party  to  action  to  set 
aside  deed  of  assignment 145 

4.  father  as  heir  of  decedent  can  not  maintain  action  for  damages  re- 

sulting from  willful  negligence 200 

5.  judgment  for  or  against  a  party  in  one  right  does  not  affect  him 

when  acting  in  some  other  right. . .  S4!i 

6.  the  authority  for  using  name  of  plaintiff  not  questioned  in  the 

lower  court  will  not  be  considered  on  appeal    303 

7.  infant  heirs  of  devisee  not   necessary  parties  to  answer  of  mort- 

gagee of  devisee  in  pardoular  case S6S 

8.  a  person  to  whom  a  telegram   is  sent  may  maintain  an  action  for 

damages  for  failing  to  deliver  same 205 

tt.  an  executrix  w«s  noc  projJer  party  to  action  in  particular  caie 844 

10.  holder  of  lien  for  purcba^^e  money,  unreleased  on  record,  a  proper 

party  to  suit  for  sale  of  land  ? 361 

11.  an  equitable  owner  of  land  may  maintain  equitable  action  to  stay 

wartte 4&4 

12.  treasurer  of  Franklin  county  authorized  to  recover  of  defaulting 

sherlflf  and  his  sureties  balance  due  on  county  levy 462 

18.  a  father  can  nnt  maintain  an  action  as  heir  for  loss  of  life  of  sod, 

caused  by  willful  negligence 48S 

14.  a  few  heirs  properly  allowed  to  contest  will  for  benefit  of  all 517 

15.  corporaticin  must  l>e  party  t«  action  to  enforce  lien  on  its  property,  607 

16.  in  an  action  to  recover  money  from  a  stakeholder,  the  party  own- 

ing the  money  must  be  plaintiff 635 

17.  foreign   executor  can  not  maintain   an   action  until   qualified   as 

directed  in  section  43.  article  2,  chapter  8^.  General  Smtutes  .  63 

18.  in  an  acr.ion  enjoining  collection  of  a  fine  for  a  niLsdemeanor,  the 

Commonwealth's  attorney,  couuty  attorney  and  circuit  clerk  are 
proper  parlies ..  76<> 

19.  an  assignee  for  benefit  of  creditois  may  recover,  in  bis  own  rigbt, 

usury  paid  by  his  assigrmr  798 

20.  a  manager  of  a  theatrical  company  may  be  liable  for  breaking  con- 

tract    737 

21.  a  trustee  of  an  express  trust  may  Fue  in  his  own  name 750 

22.  infants  necess^iry  parties  to  action  for  parti t inn  In  particular  case.  ftlS 
28.  test  of  liability  of  plaintiffs  to  a  defendant  who  reverses  judgment 

aeainst  said  defendant 94^ 

24.  former  adjudication  affecting  vendor's  title  is  available  in  eject- 

ment to  his  vendee,  he  being  a  privy  in  estate 85& 

25.  in   joint  action  against  publisher  of  Ubel  and  one  procuring  its 

publication,  defendants  not  entitled  to  separate  trials 989 

PARTITION  OF  LAND- 

1.  appellee  having  received  more  than  her  share  in  partition  of  land, 

was  improperly  adjudged   to  pay  to  appellant,  a  joint  owner, 
money  enough  to  equalize  the  interests  of  the  parties 25 

2.  jurisdiction  of  courts  in  partition  of  land  dlscusned 25 

PARTNERSHIP-See  Subrogation.  1;  Taxation,  18;  Evidence,  51;  Ex- 
ecutors and  Administrators,  9;  Set-off,  1.  8— 

1.  after  adopting  articles  of  incorporation,  and  death  of  former  part- 

ner, surviving  partners  conducting  business  In   good   faith   but 
losing  money,  not  chargeable  with  conversion  of  assets 84 

2.  a  settlement  of  partnership  accounts  with  commissioner  approved 

in  particular  case 84 
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l?ARTNERSHIP~Continued.  Page. 

8.  parti)«ir8  not  entitled  to  interest  on  capital  InTested  In  the  venture.    96 
4.  partner  usinff  partnership  funds  for  his  individual  use,  chargeable 

with  interest 95 

a.  real  estate  purchased  and  used  for  partnership  purposes  constitute 

Eartnersbip  property  for  all  purpost's  necessary  to  a  settlement 
etweexi  members  of  the  firm  . .  96 

6.  a  partner  not  entitled  to  compensation  for  services  to  the  firm, 

unles!)  by  special  contract  . .  ...  96 

7.  partners,  after  asf^ignment  for  benefit  of  creditors,  can  not  main- 

tain action  for  wrongful  attachment  of  their  property  1)efore  as- 
signment    ;  298 

8.  assignee  alone  can  maintain  said  action 2S8 

9.  contract  for  renting  hotel  not  a  partnership  transaction  in  particu- 

lar case 848 

10.  a  partner  in  ownership  ct  a  machine  not  liable  for  repairs  made 

by  contract  with  his  copartner  in  particular  case 687 

11.  entries  on  partnership  books  acquiesced  in  by  partners  for  a  long 

time  estops  from  claiming  that  contract  was  different  from  said 
entries 761 

12.  such  entries  evidence  the  true  construction  to  be  given  partnership 

contract 758 

18.  liability  of  retiring  partner  for  future  debts  of  the  partnership 846 

14.  powers  of  partners  to  bind  the  firm  in  commercial  and  noncom- 

mercial partnerships  discuFsed  and  distinguished 890 

15.  one  partner  can  not  claim  for  services  rendered  the  firm,  unless 
.under  a  special  agreement 898 

16.  one  holding  himself  out  as  a  partner,  or  permitting  another  to  do 

so.  is  liable  for  partnership  debt ...   987 

PAYMENT— See  Evidence,  50;  Contracts,  4.  5. 
PASSWAY- 

1.  a  passway  dedicated   and   located   by  will   Improperly  changed   in 

particular  case , 24 

2.  fifteen  years*  use  of  passway  as  a  matter  of  right  sufficient  evi- 

dence of  dedication 24 

PEDDLE RS- 

peddling  lightning  rods  manufactured   in  auother  State,  without 

license,  is  forbidden 918 

PLEADING-See  Attorneys.  21;  Bills  and  Notes,  6,  6;  Bonds,  6:  Crim- 
inal Law,  18;  Damages,  8,  4;  Insurance,  9;  Liens,  8,  5;  Limitation, 
17;  Trespass— 

1.  defective  answer  in  ejectment 478 

2.  petition   to  recover  daniges  for  death  of  employe  from  negligence 

of  employer  In  sawmill  defective 488 

8.  after  judgment  petition  to  be  made  a  party  properly  refused,  where 

no  new  trial  granted 496 

.4.  on  plea  of  non  est  factum  burden  is  on  the  plaintiff 607 

'5.  traverse  of  negligence  and  contributory  negligence  not  inconsist- 
ent defenses 608 

6.  petition   alleging  ordinary  neglect  of  railroad  company  sufficient 

to  recover  compensatory  damages . . , 659 

7.  not  necessary  in  petition  to  allege  that  corporation  has  been  duly 

organized 604 

8.  want  of  organization  of  coiporaton  is  matter  of  defense 604 

9.  if  time  of  act  done  is  immaterial,  it  is  unnecessary  to  allege  it  in 

petition 604 

10.  an  allegation  that  act  was  committed  in  "Green  county,"  omit- 

ting the  word  Kentucky,  presumption  that  act  was  committed  in 
Kentucky 604 

11.  where  goods  bought  and  received  by  Infant,  plea  of  infancy  bars 

action  for  purchase  price 604 

12.  an  allegation  that  the  city  owns  the  street  is  a  legal  conclusion  . . .  668 

13.  an   amended   petition  bringing  remote  vendor,  who  holds  unre- 

leased  lien  for  purchase  money,  before  the  court,  properly  allowed.  861 

14.  sufiScient  answer  to  action  by  stranger  to  recover  money  won  at 

gaming 862 

15.  a  defective  petition  may  be  dismissed,  although  no'  objection  by 

demurrer  made  to  it 866 

16.  sufficient  petition  in  action  for  damages  against  railroad  for  in- 

jury to  passenger  by  stepping  off  train  before  reaching  depot 866 
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PLEADING— Continued.  P»ge. 

17.  limitation  to  such  action  miifit  he  pleaded  in  defense 366 

18.  on  appeal  from  judgment  dismissing  amended  petition,  a  petition 

that  was  dismissed  at  a  former  term  can  not  be  questioned,  unless 
leave  to  file  amended  petition  was  granted 386 

19.  prayer  of  petition  "for  all  proper  relief*  in  suit  enforcing  lien, 

authorized  personal  judgment  after  defense  made 38& 

ao.  sufficiency  of  petition  in  action  against  sheriff  for  failure  to  re- 
turn execution 389 

81.  a  second  action  may  be  maintained  on  petition  containing  material 

allegations  omitted  from  first  petition WO 

22.  petition  of  husband  claiming  dividends  on  bank  stock  of  wife, 
failing  to  allege  that  dividends  declared  during  hdr  lifetime,  de- 
fective   M8 

83.  a  contract  not  alleged  to  be  in  writing  presumed  to  be  oral 685 

84.  the  court  may  dismiss  defective  answer  on  its  own  motion 69& 

25.  defective  answer  dismissed  by  the  court  sua  sponte  does  not  im- 
pose costs  on  plaintiff 69& 

86.  a  special  demurrer  does  not  lie  to  petition  for  failing  to  allege  stat- 

ute under  which  recovery  of  usury  is  sought,  there  being  but  one 
such  statute 72S 

87.  petition  to  recover  usury  paid  to  national  bank  defective  on  de- 

murrer in  particular  case 72S^ 

88.  not  error  to  refuse  to  permit  answer  not  verified  to  be  filed,  nor  to 

extend  term  to  permit  verification 808 

89.  pleading  not  verified  when  affidavit  filed  requiring  same,  properly 

treated  as  not  filed 889 

80.  discretion  of  court  to  permit  amended  reply  to  be  filed  upon  pay- 

ment of  cost  in  particular  insurance  case S42 

81.  a  defendant  may  plead,   as  oounterolaim   to  a  suit  on   a  note, 

amount  he  may  have  paid  on  a  purobaoe  of  the  note 846 

88.  sufiScient  petition  alleging  negligence  o^  railroad  company  in  kill- 
ing cattle . 84S 

88.  a  failure  to  answer  petition  setting  np  claim  against  estate  as- 
signed for  benefit  of  creditors,  authorized  judgment  for  tbe  claim .  84ft 

84.  a  reply  evasive  and  not  responsive  to  answer  is  defective  . .  863 

85.  unless  special  relief  prayed  for  in  petition,  such  relief  will  not  be 

granted  in  particular  case 908" 

86.  perraittinff  amendment  to  affidavit  for  »  rule  against  attiorney,  be- 

fore passing  on  demurrer  to  original  affidavit,  not  rerersihl«>  error.  904 

87.  an  action  prosecuted  by  justices  of  a  county  to  enjoin  delivery  of 

bonds,  petition  may  he  verified  by  oounty  attorney  if  county  judge 
refuses,  and  if  county  attnrn*'y  refuses  the  justices  may  verify  . . .  PG6 

88.  a  plen  of  payment  or  satisfaction  of  a  debt  by  one  joint  debtor  is 

a  defense  for  all 948 

89.  in  action  against  infant  heirs  t-o  compel   conveyance  under  con- 

tract with  ancestor,  ng  allegation  in  petition  of  tender  of  pur- 
chase-money notes  before  demand  for  deed  necessary iJ54 

40.  such  deed  only  obtainable  from  chancellor 964 

41.  a  plea  of  non  est  lactum  t-o  renewal  note  being  made,  action  on 

former  genuine  note  may  be  set  up  in  amended  petition 954 

42.  pleadings  not  objected  to  in  lower  court  can  not  be  questioned  on 

appeal     985 

43.  tbe  petition  against  sureties  of  treasurer  being  in  thre^  paragraphs, 

the  first  and  second  paragraphs  alleging  deficits  during  two  re- 
spective terms  in  blank  sums,  and  the  third  stating  that  a  named 
sum  was  a  deficit  during  one  or  the  other  of  the  terms  named, 
stated  a  cause  of  action 9 

44.  said  third  paragraph  is  treated  as  an  addenda  to  tbe  first  and  sec- 

ond    & 

45    a  plea  of  payment  is  admitted  by  failure  to  reply 46 

46.  tbe  answer  of  a  surety  on  accommodation  note  not  discounted  at 

a  Imnk.  presented  good  defense  in  particular  case 54 

47.  a  petition  alleging  that  assessn)ent  was  void  is  defective  because 

it  does  not  state  what  defects  exist 61 

48.  in  action  for  value  of  trees  cut  and  used,  answer  alleging  owner- 

ship of  defendant  and  misdescription  of  boundary  line  in  plain- 
tiff's deed  by  mutual  mistake,  presented  a  defense 60 

49.  sufficient  petition  an  pEomissory  note 89 
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PLEADING-Continued.  Pa^e, 

50.  plaintiff  i>ra5inji?  for  equitable  relief  only,  not  entitled  to   legal 

remedy  on  issue  exclusively  «r.  law  which  plendiufjs  have  not  made.     93 

51.  answer  of  benefit  society  defective  in  partioular  case 04 

53.  improper  to  plead  count<*rclaim  In  rejoinder        99 

53.  petition  on  purchase  money  notes  in  particular  oase  fails  to  allege 

that  a  good  title  could  be  made 140 

54.  petition  of  administrators  to  recover  amount  of  fraudulent  note 

paid,  sufficient 143 

65    a  particular  consideration   being   alleged    no   presumption   exists 

that  there  was  a  consideration,  it  is  then  a  question  of  proof 143 

56.  the  consideration  for  an  assignment  Gf  a  claim  being  put  in  issue 

by  the  pleatiings,  and  no  proof  of  consideration  offered,  the  claim 
faiN  in  particular  attHohment  proceeding 143 

57.  insufficient  denial  of  allegations  of  petition  on  policy  of  insurance 

in  partioular  oa.Me 148 

68    failure  to* give  opportunity  to  amend  anpwer,  no  ground  for  re- 

veroal  when  no  suggestion  of  existing  valid  defense  made  in  lower 

court 143 

69.  plaintiffs  having  interest  in  property  not  being  before  the  court 

ground  for  special  demurrer  143 

60.  general  demurrer  will  not  reach  such  objection  to  petition 144 

61.  petition  for  deceit  in  sale  of  personalty  should  allege  scienter 198 

63.  insufficient  reply  to  plea  of  statute  of  limitation  ..' 304 

68.  not  abuse  of  discretion   to  refuse  to  file  amended  petition,  after 

pleadings  made  up 904 

64.  the  word  '*sold"  and  ''discounted"  URed  in  petition  construed 317 

65.  amended  answer  attacking  mortgage  treated  as  valid  in  the  au- 

8w»»r.  inconsistent  pleading 337 

66.  sufficient  answer  claiming  a  homestead 389 

67.  a  plea  of  payment  is  admitted  by  failure  to  reply 357 

68.  averment  in  petition  that  debt  is  unpaid  does  not  dispense  with 

reply  to  plea  of  payment 357 

69.  sufficient  discription  in  petition  of  place  on  turnpike  where  acci- 

dent occurred,  in  action  for  damages  against  the  company 857 

70.  an  allegation  that  one  has  a  lien  is  a  conclusion  of  law  989 

71.  petition  of  surety  against  cosurety  for  contribution  should  allege 

insolvency  of  principal 398 

79.  such  defect  cured  by  pleading  in  particular  case 393 

7S.  a  special  demurrer  not  having  been  acted  on  in  lower  court,  con- 
sidered waived 803* 

74.  allegation  in  petition  that  insurance  transaction  was  had  in  one 

county,  not  contradicted  by  policy  stating  that  it  was  signed  and 
delivered  in  another    387 

75.  after  reversal  of  judgment  overruling  special  demurrer  to  Jurisdic- 

tion and  a  general  demurrer  to  the  petition,  an  answer  alleging 
want  of  jurisdiction  of  defendant,  not  allowed 831 

76.  amended  petition  offered  two  terms  after  dismissal  of  action  was 

too  late 344 

77.  petition  against  circuit  clerk  for  damages  for  failing  to  furnish 

bill  of  exceptions  iosufficient,  in  particular  case 345 

78.  plea  of  no  consideration  by  principal   to  suit  of  surety  enforcing 

mortgage  given  for  indemnity  is  mere  3onclusion  of  law  and  in 
sufficient     357 

79.  sufficient  answer  alleginflr  fraud  of  owner  of  distiller's  brand,  in 

action  for  the  value  of  the  use  of  the  brand  ...  .     ...  ...     154 

80.  sufficiency  of  the  petition   on   note  executed   by  married  woman 

trad  ins  as  a  feme  sole.  190 

81.  defect  of  petition  cured  by  answer 190 

83.  no  consideration  good  plea  to  petition  on  note 191 

88.  am(>nded  pleading  aft^rsale  of  land  setting  up  lien  for  surety's  in- 
demnity on  debt  liquidated  since  the  sale,  was  proper 891 

84.  insufficient  answer  of  surety  of  sheriff  in  action  to  recover  balance 

of  county  levy. 469 

85.  answer  of  mortgagor,  denying  that  the  person  before  whom  a  mort- 

gaire  was  executed  was  a  county  clerk,  is  a  conclusion  of  law 469 

86.  petition  to  quiet  title  to  land  must  allege  that  plaintiff  is  in  actual 

possession 681 

87.  sufficiency  of  allegations  attacking  officer's  certificate  of  election  .  687 

88.  refusal  of  court  to  permit  insufficient  answer  and  amended  answers 

to  be  filed  in  certain  case,  approved 803 
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PLEDGE— See  Sureties,  21—  Page, 

a  principal  may  invest  hie  Hurety  with  title  to  personal  property  with 

power  to  sell 248 

POSSESSION— See  Title,  3:  Ejectment.  1,  2— 

possession  of  land  not  necessary  to  maintain  action  for  restoring  title 

to  vendor 35d 

PRACTICE  IN  CIVIL  CASES- See  Appeals,  2. 
PRESUMPTIONS- 

In  the  absence  of  a  paper  from  the  record  the  finding  of  fact  by  the 

chancellor  will  be  prasumed  correct 466 

PRINCIPAL  AND  AGENT- 

1.  good  faith  required  of  real  estate  agent  to  principal 83 

2.  an  agent  employed  to  perform  an  appointed  service  may  purchase 

the  prlnclpars  property  for  his  own  benefit 348 

8.  the  rule  prohibiting  an  agent's  dealing  with  his  principars  prop- 
erty for  his  own  benefit  construed 843 

4.  an  ag«nt  entitled  to  Indemnity  from  principal  for  loss  on  personal 

liability,  incurred  in  the  line  of  his  employment 63S 

5.  principal  bound  by  his  ratification  of  purchase  of  propert.y  by  agent.  6SS 

6.  where  agent  claims  that  property  given  to  him  by  principal,  bur- 

den of  proof  is  on  him  to  show  It    717 

7.  such  transaction  presumed  fraudulent 717 

8.  what  acts  of  agent  will  constitute  conversion  ot  a  machine 893 

PROCESS-See  Infants,  1,  2,  6:  Judgments,  16,  17— 

1.  service  of  process  on  Sunday •. 506 

2.  service  of  process  on  party  coming  into  the  county,  at  invitation 

of  officer,  discussed 606 

^  8.  after  service  of  summons  by  special  bailiff,  sheriff  can  not  cure 

service  by  Indorsing  authority  on  the  writ 664 

4.  parol  authority  given  by  sheriff  to  special  bailiff  to  serve  summons 

invalid 664 

6.  notices  mailed  to  defaulting  sheriff  and  his  sureties  constitute 

legal  process  . .  / 789 

PROMISSORY  NOTES— See  Consideration,  6;  Non  Est  Factum,  1; 
Burden  of  Proof,  8— 

1.  a  promissory  note  is  not  negotiable  paper  unless  discounted  at  a 

bank  in  the  State 54 

2.  the  signature,  by  a  mark,  to  a  note  not  attested  by  a  witness  is 

valid,  if  proved 733 

8.  a  payor  of  promissory  notes,  having  signed  certificates  waivina  de- 
fenses. Is  estopped  from  making  such  defenses 749 

PURCHASERS-Se«  Title,  2- 

pendlng  appenl  from  judgment  on  first  note  plaintiff  bad  land  sold 
under  second  note,  and  purchased  it  ntU^r  homestead  ordered  set 
apart  to  debtor  by  Court  of  Appeals,   purchase  was  subject  to 

homestead 276 

PURCHASE  MONEY— 

1.  a  vendee  of  land  entitled  to  credit  on  purchase  money  for  value  ot 

spring  fraudulently  represented  as  contained  in  tract  bought.  799 

2.  failure  of  deed  to  state  amount  of  unpaid  purchase  money,  lien 

postponed  to  a  mortgage  debt 830 

RAILROADS— See  Damages.  18.  25,  26.  27:  Negligenoe,  6,  7,  11,  12,  18, 
14,  15.  17,  IP,  20.  21,  22,  24.  25,  27.  28,  29,  30:  Criminal  Law,  44,  45;  In- 
structions, 80;  Evidence.  40,  41,  44;  Pleading,  82;  Taxation,  1,  2;  Con- 
demnation. 1,  2— 

1.  duty  of  railroads  to  passengers  who  negligently  fall  to  get  off  at 

their  stations      .  199 

2.  abutting  propert.y  owners  may  maintain  action  against  railroads 

for  jarring,  noise,  smoke,  cinders,  etc    289 

8.  a  refusal  to  grant  injunction  against  building  a  railroad  does  not 
preclude  abutting  lot  owner  from  his  action  for  damages  from 
smoke,  cinders,  noise,  etc 989 

4.  a  grant  to  a  railroad  company  of  the  right  of  way  along  a  street 

does  not  authorize  it  to  unreasonably  obstruct  the  street 947 

5.  it  will  be  liable  to  abutting  lot  owners  for  such  obstruction 947 

6.  the  legislature  can  not  authorize  the  grant  of  the  right  to  unrea- 

sonably obstruct  streets  and   deprive  a  party  aggrieved  of  bis 
right  to  damasres 847 

7.  facts  of  particular  case  did  not  authorize  the  court  to  giveperemp- 

tory  instruction  for  defendant  in  action  for  killing  a  horse 998 
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RAILROADS— Continued.  Page. 

8.  railroad  company   must  protect  female  passengers  from   insult, 

whether  on  train  or  at  depots £08 

9.  feiunle  passenger  entitled  to  punitive  damages  for  Insults  suffered 

at  depor»  from  negligence  of  company 998 

10.  degree  of  care  requiring  toward  passengers  on  railroads 878 

11.  when  punitive  damages  may  be  awarded  for  injury  to  passengers.  878 
13.  damages  to  passengers  while  making  a  running  switch,  the  rail- 
road company  is  liable  for 606 

13.  railroad  company  is  liable  to  shipper  of  freight  injured  in  particu- 

lar case 606 

14.  duty  of  railroad  company  to  point  out  to  its  employes  the  land 

upon  which  to  construct  its  road    .   . .    816 

15.  for  failure  of  such  duty  punitive  damages  may  be  recovered  for 

tearing  down  fence  against  owner's  protest 816 

16.  verdict  in  particular  case  not  excessive 816 

17.  the  president  of  company  ordering  the  removal  of  its  employes 

after  trespass  committed,  not  evidence  in  mitigation 816 

18.  refusal  of  court  to  instruct  jury  not  to  consider  incompetent  evi- 

dence brought  out   by  defendant's  counsel  and  not  objected  to, 
was  not  erroneous    816 

19.  McCracken  Court  of  Common  Pleas  has  no  jurisdiction  of  suit  by 

resident  of  Graves  county  for  damages  caused  by  railroad  com- 
pany in  Gravfs  countv 838 

20.  the  county  of  the  residence  of  the  vice-president  of  a  railroad  is 

the  residence  of  the  corporation  in  particular  case 888 

21.  a  railroad  company  having  leased  its  road  to  another  company,  not 

necessary  party  to  action  for  damages  against  latter  company  ..     384 

22.  duty  of  railrd&ds  to  provide  safe  Uieans  of  unloading  stottk 716 

23.  terms  of  special  contract  for  shipping  stock,  not  known  to  shipper, 

does  not  hind  him ...  ..     716 

24.  duty  of  railroads  as  to  shipment  of  stock  over  connecting  lines         716 

25.  railroad  cfimpanies  can  not  grant  exclusive  privileges  to  one  com- 

mon carrier  to  stand  vehicles  on  their  grounds  and  solicit  passen- 
gers and  freight 760 

26.  duty  of  engineer  to  stop  train  to  prevent  Injury  to  stock  In  par- 

ticular case  . .     797 

27.  one   railroad    company    being    vendee   of   another   company,  and 

assuming  to  pay  taxes  and  current  Indebtedness  of  vendor,  not 

liable  for  damases  for  negligence  of  vendor 989 

HEAL  KSTATE  AGP:NT-See  Principal  and  Agent,  1. 
RECEIVERS- 

1.  the  powers  of  receiver  limited  by  the  court 99 

3.  the  sureties  of  receiver  not  responsible  for  cash  received  by  receiver 
at  sale  when  order  directed  that  sale  should  be  on  a  credit  ...  92 

3.  a  receiver  having  loaned  out  money  under  order  of  court,  had  no 

authority  to  collect  it,  and  his  sureties  are  not  responsible  for 
money  so  collected 92 

REDEMPTION'— See  Attorneys,  12. 

RENTS-See  Rescission,  2- 

1.  tenant  by  curtesy  charged  with  rents  on  Infants'  portion  of  land 

held  by  him 651 

2.  defendant,  holding  land  covered  by  crops,  may  be  charged  with 

rent  after  confirmation  of  sale  .. ..  861 

RES  ADJUDICATA— See  Parties  to  Actions,  5.  24;  Married  Women.  1; 
Jurisdiction,  13;  Decedents'  Estates,  5;  Railroads,  3;  Judgments,  lU, 
11— 

1.  documentary  evidence  considered  on  former  appeal  is  res  ad  judi- 

cata    189 

2.  on  second  apT)eal  objection  to  Instruction  considered  on  first  ap- 

peal Is  res  ad  judicata    294 

8.  question  of  boundary  in  particular  case  is  res  ad  judicata 886 

4.  the  question  of  homestead  considered  res  ad  judicata  in  particular 

case —  824 

6.  the  proof  of  same  acts  of  trespass  as  tried  In  one  action  Is  a  bar  to 

subsequent  action 681 

6.  the  criterion  to  test  validity  of  bonds,  alleged  to  l)e  overissued, 

having  been  fixed  by  United   States  Supreme  Court,  Is  res  ad- 

judlcata 697 
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RES  AD.TUDICATA-Continued.  Page. 

7.  the  sauiH  rantter  having  been  litigated  between  the  same  parties  Is 

res  adjudioata 606 

8.  a  second  poticion   containing  material  allefirations  omitted  from 

first  petir.lon   not  res  adjudioata  by  decision   on  demurrer  to  the 
first; 640 

9.  the  formnr  adjudication  must  have  been  about  the  same  subject- 

inn  tter  and  between  same  parties  to  constitute  res  adjudioata  —  796 

10.  after  reversal   of  judgment  by  a   party,  she   could   contest  claims 

against  her  in  former  judgment  in  particular  case 843 

11.  an  attorney  havinar  sued  for $50  fee  in  justice's  courc  can  not  after- 

wards sue  for  1250  fee  for  the  same  service  860 

RESCISSION- 

1.  mutual  mistake  not  prejudicial  to  complainant,  no  ground  for  re- 

scinding contract 78 

2.  upon  rescission  of  contract  of  sale  of  wife's  land  for  want  of  title, 

heirs  of  the  wife  and  not  her  husband  are  entitled  to  rents  after 

her  death 140 

8.  equitable  rule  as  to  purchase  money  and  rents  upon  resoission  of 

sale  of  land 982 

4.  rescission  may  be  had,  although  purchase  money  notes  in  bands 

of  innocent  parties 28ft 

6.  obligee  in  contract  voting  for  ''local  option'*  law,  no  ground  for 

rescinding  contract  for  rent  of  hotel 842 

6.  purchase  money  notes  given  in  land  sale  mode  by  fraud,  oanoelled 

on  rescission  of  contract eOft 

7.  a  failure  to  place  purchaser  in  possession  of  real  estate  Is  a  breach 

of  warranty,  and  a  rescission  may  be  had  if  vendor  unable  to 

irlve  possession ». 785 

REVERSIBLE  ERRORS— See  Instructions.  6— 

1.  a  conviction  in  misdemeanor  cases  revers'ble  only  for  errors  of 

law  appearing  on  the  record 605 

2.  no  reversal  will  be  had  for  error  not  prejudicial  to  party  complain- 

ing   940 

ROADS  AND  PASSWAYS— See  Appeals,  86,  87;  Attorneys,  County.  8; 

County,  1,  2:  Easements.  6.  7:  Evidence.  4.  5. 
SALES  OF  PEHSONAL  PROPERTY- See  Warranty,  I.  2- 

1.  an  agreement;  for  sale  of  personal  property,  the  title  to  remain  in 

vendor  until  payment  of  last  installment  of  purchase  money,  the 
title  passes  to  purchaser  and  vendor  has  equitable  lien 141 

2.  a  warehouseman,  having  no  notice  that  goods  in  his  charge  belong 

to  another  than  his  principal,  not  responsible  to  the  owner 715 

3.  title  to  personalty  passes  to  purchaser  before  delivery  of  possession.  3S9 

4.  goods  sold,  set  apart  and  held,  subject  to  purchaser's  order,  title 

passed 389 

5.  vendee  of  wheat   sold  with  warranty  estopped  to  recover  damages 

if  he  inspected  and  received  same  .  966 

SCHOOLS-See  Cnnstiturional  Law.  24,  :iO:  Easements.  6:  Taxation,  3— 

1.  condemnation  of  .schoolhouse  by  county  superintendent  is  final      .  719 

2.  either  verbal   or  written  notice   of  condemnation  of  .«choolhouse. 

rc»ceived  from  county  superintendent,  authorized  trustees  to  levy 
a  tax  to  bnild  a  new  ouH ...     719 

8.  judgment  of  superintendent  and   trustees  in  changing  site  and 

bul  Iding  new  schoolhouse  properly  exercised 719 

4.  compensation   to  county  superintendent  for  visiting  schools  con- 

sri'UHd  as  oompensrttion  for  reporting  the  census 967 

SEPARATIOX  OK  LAW  AND  FACT-See  Forcible  Detainer,  1- 

1.  only  the  pleading  will  be  oonsidereil  on  appeal  where  no  separa- 

tion of  conclusions  of  law  end  fact  nre  mode  by  the  trial  court.      292 

2.  separation  of  conclusions  of  law  and  facts  must  be  made  before 

motion  for  new  trial  overruled . .    797 

3.  unless  separation  of  conclusions  of  law  and  fact  made,  nothing  but 

pleading.-^  and  judgment  considered  on  appeal 797 

4.  without;  separation  of  conclusions  of  law  and  fact,  and  exception 

saved   to  conclusions  of  law,  error  of  lower  court  as  to  law  not 
aval lable  on  appeal    971 

5.  separation  of  cnnclu«ions  of  low  and   fact  must  be  made  before 

motion  for  new  trial  disposed  of    . .  985 

6.  separation  of  conclusions  of  law  and  fact  not  considered  on  appeal, 

unless  made  part  of  the  record  by  order  of  oourt  or  bill  of  excep- 
tions    965 
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SETTLEMENTS-  Page. 

1.  settlement  of  a  flduoiary  Id  the  county  court  only  prima  facie  cor- 

rect    420 

2.  when   no  exceptions  were  filed   to  such   settlement  a  beneficiary  * 

might  surcharge  it 420 

3.  If  exceptions  to  such  settlement  were  filed  and  overruled  the  only 

remedy  is  by  appeal 420 

SET-OFF— See  Decedents'  Estates.  80,  81— 

1.  in  a  suit  against  a  partnership  for  amount  due  an  insolvent,  sur- 

viving partner  has  a  right  of  set  off  863 

2.  testimony  of  insolvent  as  to  transaction  with  deceased  partner  can 

not  deprive  surviving  partner  of  right  of  set-off 368 

3.  bank  may  set-off  its  debt,  although  not  due,  against  claim  of  as- 

signee for  money  of  insolvent  depositor 198 

4.  right  of  appellant  recovering  costs  on  second  appeal  to  off-set  same 

against  damages  awarded  appellee  on  dismissal  of  first  appeal —  ()86 
SHERIFFS— See  Sureties.  7.  8:  Pleading.  20;  Liens,   14;  Ejectment,  6; 
Advertising ;  Parties  to  Actions,  12-' 

1.  that  plaintiff  consented  to  the  delay  in  returning  an  execution  no 

defense,  unless  in  writing 889 

2.  the  county  levy  defined  and  sheriff *s  commissions  for  collecting 

same  construed    796  - 

STATUTES,  CONSTRUCTION  OF-See  Municipal  Taxation,  2;  Tax- 
ation, 21— 

1.  head  tax  statute  of  Louisville  construed 887 

a.  Louisville  Park  Bond  stature  construed    880 

8.  statutes  for  improvement  of  streets  and  sewers  in  Newport  con- 
strued   66X 

4.  punctuation  of  General  Statutes  supersedes  punctuation  of  en- 
rolled revenue  bill •. 672 

6.  statutes   not    construed  as  retrospective,   unless  such   Intention 

clearly  appears 978 

STREETS  AND  ALLEYS-See  Boundary,  8;  Municipal  Corporations, 
8— 

1.  a  city  may  be  empowered  to  reconstruct  streets  and  alleys  as  fully 

as  to  make  the  original  improvements 980 

2.  a  city  may  order  the  main  thoroughfares  to  be  first  improved 980 

3.  a  portion  of  turnpike  acquired  by  the  city  may  be  improved  as  a 

(Street , 980 

4.  a  city  is  liable  to  contractors  for  improving  streets  where  proceed- 

ings of  city  to  secuie  a  liin  to  contractor  are  defective 141 

6.  no  dedication  of  land  for  stre^'ts  shown  in  particular  case 450 

6.  a  plat  made  hv  the  city,  Phouing  location  of  street,  incompetent 

as  evidence  of  dedlciiHun  ngniii^r.  owner  of  land 450 

7.  a  city  authorized  to  pave  and  grade  a  street  may  repave  and  re- 

grade  same     ... 668 

8.  a   lot  owner  Is  liable  for   costs  of  street  Improvement,  although 

the  rity  owns  the  fee  In  the  Ftret^et 65B 

9.  stai-ute  for  improvement  of  streets  and  sewerage  in  Newport  con- 

strued    667 

10.  no  dedication  of  land  for  streets  can  be  established  unless  sonsent 

of  owners  by  words  or  arts  shown     ...  784 

11.  particular  property  constitute  town  lots,  and  are  subject  to  taxa- 

tion for  street  improvements 813 

12.  although  turnpike  company  keeps  road  In  repair  and  collects  toll 

on  same,  it  is  n  street      ...818 

SURETIES— See  Estoppel,  1,    2-  Pleading.    46,   71,  72,  78,  84;  Receivers, 
2.  3;  Guardian  and  Ward.  1,  2:   Limitation,   W».  81,  32;  Pledgee;  Bills 
and  Notes,  1.  2,  10:  Trustee  of  Jury  Fund,  8;  Liens,  6— 
1.  the  same  sureties  on  different   bonds  may  be  sued   in   the  same 

action  in  separate  paragraphs  for  each  bond —       9 

n.  their  right  to  contribution  from  cosureties  not  sued  does  not  affect 
plaintiff's  cause  of  action ...        9 

3.  note  executed  to  extend  joint  liability  of  prinrlpnl  and  surety 
belnsr  discounted  by  individual  at  instance  of  principal,  surety 
released  . ...  ...  54 

4.  agreement  between  sureties  as  to  proportion  of  debt  each  will  pay, 

not  assent.ed  to  by  principal,  does  not  affect  him 100 

5.  in  action  against  surety  of  city  clerk,  presumed  that  clerk  col- 

lected tax  on  licenses  Issued 18ft. 
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SURETIES-Continued.                                                                                Page. 
(S.  proof  iDsufficieDt  Co  show  that  surety  having  purchased  principars 
property,  held  the  same  In  trust  for  his  principal  . 800 

7.  sureties  on  sheriff's  ofifioial  bond  remain  bound  for  his  acts  during 

his  whole  term  of  two  years        9SS^ 

8.  a  new  bond,  executed  each  year.  Is  merely  additional  security 389 

9.  no  defense  to  surety  of  sheirfi  that  others  were  to  become  cosure- 

ties on  the  bond,  unless  the  county  judge  created  such  belief 408 

10.  a  surety  in  replevin   bond,  having   taken  assignment  of  it,  can 

attach  life  estate  of  the  pri  ncipal 608 

11.  surety  lK)und,  although  details  of  contract  in  discretion  of  prin- 

cipals  528 

19.  fraud  in  such  case  will  release  surety 528 

13.  a  surety  on  a  supersedeas  bond  for  three  bound,  although  judg- 

ment reversed  as  to  two 670 

14.  a  surety  on  bond  for  retention  of  property  by  defendant,  in  claim 

and  delivery  action,  only  liable  to  the  extent  of  goods  retained. . .  682 

15.  a  security  taken  from  principal  by  a  surety,  inures  to  benefit  of  all 

the  sureties 712 

16.  bat  such  security  does  not  inure  to  benefit  of  sureties  on  future 

debts  who  were  not  sureties  at  time  of  taking  the  security 718 

17.  a  surety  holding  a  security  is  liable  to  cosurety  for  loss  of  security.  718 

18.  liability  of  sureties  of  county  judges  for  failure  to  annually  in- 

quire into  solvency  of  sureties  of  guardian 808 

19.  a  surety  having  taken  assignment  of  notes  secured  by  lieii  on  land 

and  of  judgments  on  same,  protected  in  his  lien,  although  loans 
obtained  from  different  parties  to  satisfy  same  debt 932 

20.  a   lien  retained  to  secure  amount  named  in  deed  as  unpaid  pur- 

chase money,  was  notio«»  to  all  persons         988 

21.  a  principal  may  invest  his  surety  with  title  to  personal  property 

with  power  to  sell 248 

SUPBRSEUKAS- 

1.  the  execution  of  supersedeas  bond  before  circuit  clerk,  and  issue 

of  supersedeas  afrer  commencement  of  second  term  c»f  Superior 
Court  after  appeal  prayed  belcw,  supersedeas  was  void JW 

2.  no  damatres  awarded  on  dismissal  of  such  appeal  and  supersedeas.     90 
SUBROGATION- 

1.  a  partner  having  paid  off  partnership  notes  secured  by  mortgage 

of  the  partners,  not  entitled  to  be  subrogated  to  lien  of  mortgagee,  224 

2.  the  right  of  subrogation  to  a  mortgage  Hen,  in  adjusting  rights  of 

t>ene6ciaries  of  life  insurance  policy,  discussed 885 

SUBSCRIPTIONS- 

irregularity  of  organization   no  defense  to  suit  for  subscription  ib 

particular  case 79 

SURVEYS-See  Limitation,  27. 
SURFACE  WATER -See  Injunction,  3. 
SUNDAY-See  Process.  1- 

person  while  at  work  in  violation  of  Sunday  law  may  recover  for  in- 
jury sustained  . .  773 

TAXATION-See  Municipal  Corporations,   1,  a.  3,  4,  5;  Attorneys,   12; 
Municipal  Taxation.  8;  County  Courts,  3;  Conveyances,  7— 

1.  prior  to  act  of  1876  no  ad  valorem  tax  on  railroads  authorized 49 

2.  until  1876  tax  on  railroads  specific 49 

3.  private  school  property  having  no  public  or  charitable  character 

not  exempt  from  city  taxation,  under  chapter  92,  article  1,  sec- 
tion 3,  General  Statutes  ...  . .      77 

4.  lands  in  city  limits  not  improved  exempt  from  municipal  taxation 

in  particular  case 163 

6.  private  banks  not  exempt  from  local  taxation  by  payment  of  75 
cents  on  each  $100  of  capital  stock 190 

6.  the  capital  stock  of  corporation  subscribed  for  is  subject  to  taxa- 

tion   191 

7.  corporation  subject  to  garnishment  for  taxes 191 

8.  private  banks  are  liable  for  municipal  taxation    228 

9.  they  are  not  exempted  by  payment  of  75  cents  on  each  1100 229 

10.  bridge  across  Ohio  river  subject  to  railroad  and  school  tax  levied 

in  city  of  Henderson 414 

11.  city  of  Henderson  is  a  taxing  district  for  school  and  railroad  taxes,  414 

12.  waterworks  of  Newport  not  exempt  from  taxation 474 

-13.  right  of  delinquent  tax  collector  to  commissions  or  compensation.  60B 
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TAXATION— Continued.  Page. 

14.  particular  deed  under  tax  sale  upheld 6S1 

15.  oounty  court  has  authority  lio  reduce  a  tax  list  made  after  meeting 

of  Stat«  Board  of  Equalization  or  County  Board  of  Supervisors. .  671 

16.  county  court  has  no  authority  to  change  list  made  before  meeting 

of  such  boards '. 671 

17.  privatn  banks  are  subject  to  State,  county  and  municipal  taxation  676 

18.  how  assessment  of  partnership  funds  should  be  made  for  taxation.  762 

19.  the  fact  that  a  county  borrows  money  from  one  fund  to  pay  a  turn- 

pike debt  does  not  extinguish  its  indebtedness  for  turnpikt-s,  and 
taxes  may  be  levied  therefor 962 

20.  certain  taxes  le\ied  for  county  purposes  may  be  legalized  by  retro- 

8pct*tive  statute 962 

21.  in  what,  cas^s  curative  statutes,  as  regards  taxation,  are  valid 962 

TELEGRAPH  COMPAXY- 

1.  a  telegraph  company  is  liable  in  damages  for  delay  in  delivering 

telegrams;  announcing  illness  and  death  of  plaincifT's  father 265 

2.  rule  na  to  measure  of  damages  in  such  case 265 

3.  dutv  of  telegrft]>h  company  to  the  public 166 

TITLE-See  Equity;  Possession— 

1.  the  failure  of  vendor  to  make  title  was  a  condition  precedent  to 

payment  of  purchase  money  in  particular  case —     82 

2.  chancellor  properly  compelled   purchaser  to  accept  possessory  title 

of  vendor  of  land    848 

3.  defect  of  title  no  defense  to  judgment  entered  pursuant  to  agree- 

ment to  confess 497 

4.  question  as  tn  title  may  be  tried  in  action  of  trespass    581 

TIPPLING  HOUSE-Soe  Liquor  Selling. 

TOWNS  AND  CITIKS-See  Negligence.  8— 

1.  a  contract  made  by  a  city  to  pay  officers  allowances  in  addition  to 

their  fees  unituthorized  by  charter 7P8 

2.  a  contract  bpvond  the  scope  of  the  powers  of  a  town  is  void  79^' 

TRADE  MARK— Sr*e  Assignment  for  Creditors,  1,  2- 

1.  "W.    S.    Stniif*   Old-Fashioued     Hand-Made,    Fire-Copper,    Sour- 

Mash  Whiskj  "  is  not  a  trade-mark 72 

2.  all  of  it,  exwpt  "W.  S.  Stone,"  are  words  of  common  use 72 

8.  a  trade-mark  passes  to  assignee  for  benefit  of  creditors 73 

4.  the  use  of  a  man's  name  as  a  brand  is  a  personal  right,  and  does 

not  pass  to  his  assignee  for  benefit  of  creditors         73 

6.  a  distiller's  brand  is  a  trade-mark  and  a  subject  of  sale  and  trans* 

fer 164 

TRANSFER  OF  ACTIONS— 

1.  a  failure   to   transfer  action   to  common   law  docket  for  trial  of 

right  not  in  issue  was  no  waiver  of  right  to  subsequent  trial  of 
issue 98 

2.  propter  to  transfer  to  equity  where  purely  equitable  defense  pre- 

sented by  answer 104 

8.  an  e<]uitable  action  properly  commenced  as  such  should  be  trans- 
ferred to  common  law,  and  the  issues  tried  there  before  equitable 
issue  depending  on  them  disposed  of 141 

4.  on   plea   of  payment,   case  properly  Transferred   from   Louisville 

Chancery  Court  to  Jf»lTer.son  Common  Pleas  Court 686 

5.  an  action  for  damages  on  contract  properly  transferred  to  common 

law  docket 986 

TRESPASS— See  Criminal  Law,  49;  Railroads,  14,  16.  17— 

damages  from  trespass  may  be  set  up  as  counterclaim  to  action  on 

purchase- money  notes 90 

TRIAL- 

1.  the  owner  of  land  subject  to  liens  being  defendant  to  equitable 

action  to  enforce  same,  and  failing  to  answer,  can  not  object  to 
trial  at  first  t^rm.  all  liens  being  set  up  and  no  issue  made    ...     121 

2.  sentence  of  accused  on  Saturday  night,  when  verdict   returned   a 

few  minutes  before  12  o'clock,  was  not  error 872 

TRUSTS -See  Attorneys,  20;  Decedents'  Estates,  4;    Limitation,  18,  28; 
Parties  to  Actions,  21- 

1.  a  widow  being  life  tenant,  and  compromising  claims  against  es- 

tate, with  property  of  estate,  held  as   trustee  for  benefit  of  the 
childien ...      5T 

2.  a  conveyance  of  land    received    by  widow   by  such   compromise 

passed  no  title * 67 
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TRUSTS— Continued.  Page. 

3.  the  only  trusts  saved  from   limitation  are  those  where  the  cestui 

que  trust  has  no  right  to  sue  and  recover  the  estate 271 

4.  compeu.sation  of  trustee  as  agreed  with  heneticiaries 875 

5.  conveyance  in  trust  in  partlcalar  case  vest-ed  in  beneficiary  the  fee 

simple  upon  arrival  at  twenty -one  years  of  age 381 

6.  the  grantee  in  particular  deed  did   not  bold  property  in  trnst  for 

his  brothers  and  sisters  in  particular  case  .  499 

7.  a  father  as  guardian  and   trustee   of  his  children   and  wife,  has 

nothing  his  creditors  can  not  reach  in  particular  case 505 

8.  immaterial   that  father  qualified  as  guardian  instead  of  trustee  of 

his  children ...505 

9.  beneficiaries,  if  able  to  trace  trust  funds,  may  elect   to   take  the 

funds,  or  to  hold  trustee  liable 505 

10.  under  particular  will  trustee  properly  paid  over  to  beneficiary  ac- 

cumulated incDme  when  she  arrived  at  age  of  twenty -one  years.    567 

11.  estate  left  by  testator  for  benefit  of  his  son.  subject  to  discretion  of 

the  trustee,  not  surrendered  by  acceptance  of  ])artlcular  deed.  531 

12.  the  ppinoipal  of  trust  estate  being  subject  to  will  of  beneficiary,  is 

subject  to  his  debts 539 

18.  conditional  forfeiture  of  rents  and  profits  of   trust  estate  under 

particular  will 632 

14.  trust  estate  in  particular  case  defeated   by  decision  of  court  sub- 
jecting its  lents  and  profit    to  the  debts  of  the  beneficiary 536 

15    in  such  case  the  trust  estate  vests  in  the  wife  of  beneficiary 536 

16.  stoctcholders  purchasing  corporate  property  holds  as   trustees  for 

corporation 607 

17.  they  may  enforce  lien  on  same  to  reimburse  theuj  for  money  ex- 

pended    607 

18.  under  particular  will  a  devise  for  an  orphan's  home  upheia 618 

19-  construction  of  deed  of  James  Taylor 788 

20.  deed  of  trust  and  advancement  book  properly  construed  together.  728 

31.  charge  of  board  to  daughter  as  advancement  upheld 7^8 

22.  statute  regulating  advancements  does  not  apply  to  such  a  deed. . .    739 

23.  entries  made  in  advanonmenc   hook,  hy  such  grantor,  without  un- 

fairness or  fraud  shown,  will  be  upheld 729 

24.  a  deed  by  grantor  to  his  grandmotner  ana  siouir  or  his  propercy  m 

trust,  cancelled  becuise  executed  under  undue  infiuenoe 977 

TRUSTEE  OF  JURY  FUND- 

1.  has  no  authority  to  collect  portion  of  fines  given  by  law  to  Com- 

monwealth attorneys  or  county  attorneys 357 

2.  the  sureties  on  his  bond  are  not  liable  for  such  sums  so  collected..  367 
TURNPIKES— See  Damages,  7,   8;    Evidence,    16;    Malicious  Prosecu- 
tion, 1- 

1.  a  turnpike  company  exceeded  its  corporate  powers  in  issuing  bonds 

payable  in  three  years  instend  of  five  years 42 

2.  stockholders  having  acquiesced  in  loau  of  money  to  company  hy 

constructing  road  are  estopped  to  resist  payment  of  bonds  on  ac- 
count of  irregularity  of  organization  of  company 42 

3.  a  turnpike  company  ip  liable  in  damages  to  a  traveler  injured  by 

failure  to  erect  barriers 45 

4.  a  turnpike  company  having  only  a  rigl^t  of  way  could  not  dig  up 

the  soil  or  authorize  a  water  company  to  do  so 140 

5.  discretionary  powers  of  directors  under  a  legislative  charter  can 

not  be  enjoined  by  stockholders 151 

6.  action  of  directors  in  changing  location  of  tollgate  upheld  in  par- 

ticular case —  151 

7.  it  is  the  duty  of  a   turnpike  company  to  erect  barriers  along  a 

preci  pice  257 

H.  tolls  paid  under  mistake  of  law  or  facts  may  be  recovered  back 638 

9.  a  turnpike  company  is  not  liable  for  illegal  tolls  collected   by  its 

assignee 688 

10.  stockholders  in  a  turnpike  company,  in  their  own  names,  may  en- 

join dirnctors  from  purchasing  another  road,  thus  reducing  the 
value  of  their  stock 799 

11.  the  charter  formed  a  contract  with  such  stockholders 799 

12.  the  action  of  the  directors  in  purchasing  another  turnpike  was 

ultra  vires 799 

13.  a  lateral  road  as  defined   in  section  13,  chapter  110,  General  Stat- 

utes, applies  only  to  public  roads  kept  up  by  public  authority         884 

14.  such  section  does  not  apply  to  private  enterprises 884 
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USURY— See  Jurisdiction,  ?-2:  Limitation.  33—  Page. 

1.  usury  taken  by  national  banks  forfeits  all  interest  on  notes  dls- 

oounted 69 

2.  ten  per  cent.  Interest  in  note  dated  August  29,  187H,  not  usurious.  100 

3.  amount  of  usury  paid  to  testator  may  be  recovered  of  devisee  after 

payment  of  balance  to  devisee 159 

4.  usurious  interest  carried  Into  new  note  to  devisee?  and  paid  to  hliu 

may  he  recovered  as  amount  paid  without  consideration 169 

5.  national  bank  contracting  lor  usury  forfeits  entire  interest 366 

6.  national  banks  are  not  subject  to  State  usury  laws 856 

7.  usury  embraced  In  particular  calculation   . .  489 

8.  limitation  as  to  usury  begins  to  run  from  date  of  last  payment. . .     489 

9.  If  usury  collected   by  national  banks   twice  the  amount  collected 

may  be  recovered  back  In  either  a  State  or  Federal  court.         ...     739 
10.  usury  paid  at  the  date  of  notes  discounted  at  national  banks,  re- 
covery barred  after  two  years 728 

•11.  the   penalty  for  receiving  usury  having   been   repealed,  the   legal 

rate  mnv  hn  collHct»^d     857 

VENDOR  AND  VKNDKE— See  Pleading.  39,  40;  Rescission,  3,  4- 

con tract  of  lease  with  privilege  of  purchase  construed  954 

VENUE— See  Codes  of  Practice;  Constitutional  Law,  28;  Insurance,  26; 

Railroads,  19. 
VERDICT— See  Criminal  Law,  40:  Damages.  10,  £0,  29;  Railroads.  16— 
1.  verdict  for  plaintiff  on  warranty  of  reaper  not  flagrantly  against 
evidence 189 

3.  verdict  not  disturU-d  where  plaint IfT's  evidence,  if  believed  by  the 

jury,  would  support  verdict 189 

8.  verdict  in  particular  case  too  uncertain ...     141 

4.  in  absence  of  bill  of  exceptions  evidence  presumed  to  support  the 

verdict 291 

5.  a  party  having  consented  to  special  verdict  can  not  complain  of 

power  of  court  to  render  such  verdict 291 

6.  $10, (XX)  damages  for  injury  to  lady  passenger  on  railroad,  excessive 

In  particular  case 878 

7.  verdict  of  jury,  finding  that  the  deceased  died  from  the  wound  lo- 

flioted,  will  not  be  disturbed 580 

8.  verdict  finding  against  the  "within  named  defendant"  sufficiently 

definite 680 

9.  no  exception  being  taken  at  time  verdict  returned  as  not  sustained 

by  evidence  it  oan  not  be  considered  on  appeal 580 

10.  particular   verdict   of    conviction    for  manslaughter   suffioientily 

definite 611 

11.  in  action  on  an  accident  Insurance  policy  verdict  reversed  because 

proof  shows  Insured  died  of  disease 716 

13.  a  juror's  testimony  incompetent  to  impeach  a  verdict 749 

13.  verdict  signed   by  juryman,  without  designation   as  "foreman." 

.  suflaoient 908 

14.  verdict  for  $1,000  for  injury  to  passenger  on  railroad  not  excessive 

in  particular  case.   .  988 

WAIVER— See  Liens,  2:  Transfer  of  Actions,  1. 

WARRANTY-See  Estoppel,  17;  Judicial  Sales,  10,   11;  Limitation,  86; 
Rescission,  7— 
1.  the  measure  of  recovery  on  warranty  of  reaper  proven  to  be  worth- 
less was  the  price  paid  for  It 189 

3.  facts  alleged  in  particular  case  show  breach  of  warranty  in  sale  of 

a  bull 198 

8.  a  general  warranty  repeats  Itself  daily  and  runs  with  the  land  and 

passes  a  title  after  acquired 501 

WARKHOUSES- 

1.  a  warehouse  receipt  for  whisky  gave  notice  to  holder  that  purchase 

money  was  due  thereon 438 

2.  vendor  entitled  to  prior  lien  on  such  whisky 488 

3.  warehouseij:)an   not  responsible  for  selling  goods  not  belonging  to 

the  consignor  after  payment  of  money  to  hlra 716 

WASTE-See  Parties  to  Actions,  11— 

1.  a  life  tenant  cutting  timber  for  necessary  repairs  on  estate  not 

guilty  of  waste 352 

2.  life  tenant  committing  waste  liable  to  remainderman   in  damages 

and  may  le  enjoined      262 

3.  improper  judgment  restraining  waste  In  particular  case 365 
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WILLFUL  NEGLIGENCE— See  Parties  to  Actions.  13—  Page. 

1.  aD  employe  of  a  coal   corapaDy  killed   by  falling  from   trestle  by 

timbers  breaking,  company  not  guilty  of  willful  neglect 80 

2.  a   latent  defect  in  timbers  of-  trestle  not  discoverable  by  ordinary 

inspection,  company  not  chargeable  with  willful  neglect SO 

WILLS— See  Attorneys,  14,  15;  Curatrix,  1;  Jurisdiction,  19,  20;  Parties 
to  Actions,  14;  Trusts,  11,  12,  13,  14,  15— 

1.  "children"  construed  synonymous  with  *' heirs"  In  favor  of  devise 

to  great  grandson 66 

2.  intention  of  testator  to  favor  direct  descendants  of  heirs  in  prefer- 

ence to  brothers  and  sisters  of  devist^es    66 

8.  estate  left  for  allotment,  on  condition  of  yr.ungest  son  arriving  at 
twenty-one  years  of  age,  vested  devisees  with  fee  simple  after 
that  event  occurred 481 

4.  will  made  before  marriage  revoked  by  marria^ze 448 

5.  gross  inequality  in  distribution  of  estate  may  be  considered  as  evi- 

dence of  want  of  testamentary  capacity  of  testator 589 

6.  undue  prominence  given  in  instruction  to  fact  of  gross  Inequality 

in  distribution  of  testator's  estate  as  evidence  of  want  of  testa- 
mentary capacity 580 

7.  proper  test  of  undue  influence  on  the  mind  of  a  testator 690 

8.  in  will  contest  evidence  that  testator  encouraged  bis  nephew  to 

drink  liquor  was  incompetent 517 

9.  in  such  case  evidence  showing  in  whose  name  land  assessed  mis- 

leading   517 

10.  competency  of  record  showing  litigation  between  testator  and  bis 

nephew 517 

11.  misconduct  of  judge  in  will  contest  in  lecturing  jury 617 

12.  under  particular  will  widow  entitled  to  ope-half  of  estate,  and  life 

interest  in  the  nther  half,  with  power  of  disposition 566 

18.  under  particulai  will,  daughter  dying  before  life  tenant,  her  chil- 
dren entitled  to  her  share 65V» 

14.  husband  not  ''heir"  of  deceased  wife  under  particular  will 686 

15.  under  particular  will  a  life  estate  vests  in  a  woman,  with  remain- 

der to  her  children 687 

16.  the  sale  of  property  devised  in  remaind('r  not  forbidden  by  particu- 

lar will 766 

17.  under  particular  will  widow  entitled  to  possession  of  whole  estate 

until  youngest  child  would   have  arrived  at  twenty  one  years  of 
age 776 

18.  failure  of  devisee  to  comply  with  condition,  precedent  to  vesting 

of  his  estate  in  particular  case 8S7 

19.  devisee,  under  particular  will,  only  entitled  to  annuity  of  flOO,  the 

residue  at  his  death  lx*coming  a  part  of  the  undevised  estate 846 

20.  a  probate  of  will  is  a  proceeding  in  rem  and  executors  authorized 

to  convey  estate .    .♦.  867 

21.  two  devisees  holding  estate  charged  with  support  of  a  sister,  the 

will  of  one  construed  as  relieving  estate  ot  the  other  froncr  such 
charge 9lft 

22.  under  particular  will  widow,  as  devisee,  had  power  to  sell  Innd...  949 

23.  receipt  of  check  by  female  devisee  for   ner   legacy  did  not  estop 

devisee  from  appealing  froai  9rder  of  proljate  of  will  in  particular 

case /. c 976 

WITXESSES-See  Set-Oflf,  2-  '  •    # 

1.  separation  of  witnesses  in  civil  cases  rests  in  the  disci etion  of  the 

court 189 

2.  testimony  of  one  jointly  indicted  not  prejudicial  in  particular  case, 

although  no  polle  prosequi  previously  entered 403 

8.  discretion   of  court   not  abused  by  excluding  witness  from  court 

room  in  particulai"  case 410 

4.  party  can  not  testify  for  himself  against  defendant  constructively 

summoned 632 

5.  his  affidavit  under  section  409,  Civil  Code,  taken  as  true 63d 
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